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CASES 

ARGUED  AND  DETERMINED  QueenU ^eh. 

IN 

THE    QUEEN^S    BENCH, 


IN 


EASTER  TERM  AND  VACATION, 

VIII.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this  Term  and 

Vacation  were 
Lord  Denman  C.  J.  Williams  J. 

PaTTESON  J.  WiGHTMAN  J. 


MEMORANDA- 


In  Hilmy  vacation,  Mr.  Serjt.  Manning  received  a 
patent  of  precedence,  to  rank  next  after  James  Parker 
Esq.,  one  of  Her  Majesty's  counsel ;  and  Mr.  Serjt. 
Channell  received  a  like  patent,  to  rank  next  afler  Mr. 
Serjt.  Manning* 

In  the  same  vacation,  WiUiam  Lee^  of  the  Inner 
Temple^  Esq.,  Lebbeus  Charles'  Humfrn/y  of  Lincoln's 
Inn,  Esq.,  Join  Billingslei/  Parry^  of  LificoMs  Inn^ 
Esq.,  William  Page  Wood,  of  Lincoln's  Inn,  Esq.,  Rus- 
sell  Guniej/f  of  the  Inner  Temple,  Esq.,  George  Medd 
Butt^  of  the  Inner  Temple,  Esq.,  and  Abraham  Hay- 
viard,  of  the  Inner  Temple,  Esq.,  were  appointed  Her 
^lajesty's  counsel* 

VOL.  VII.  N.S.  B 


Q.B.    EASTER  TERM, 


Volume  VI L 
1845. 


The  Queen  against  The  Dock  Company  at 

KiNGSTON-TJPON-HULL. 

Byttatuc.s.  f\ii  appeal  by  the  Dock  Company  at  Kingstori'^tpon* 
the  HvU  Dock  HvU  against  a  rate  for  the  relief  of  the  poor  of  the 

Compuiy  were 

empowered  United  parishes  of  Holy  Trinity  and  St.  Maiy  in  the 

within  seven'  town  of  Kingstoti'-upon-HuU^  whereby  they  were  assessed 

SwJw'sist,    "  ^  ^^  occupiers  of  certain  wharfage  rates,  dues  and 

1774,  to  make  sheds,  the  sessions  amended  the  rate  and  assessment  by 

a  basin  or  dock  ^ 

9t£mgtt(m^  reducing  it  to  14,500/.,  subject  to  the  opinion  of  this 
with  resenroiriy  Court  upon  the  following  case. 

sluices,  bridgesy 

roods,  &c ;  by  The  dock^  of  the  said  company,  at  Kingston-upoyi'^ 
lands  of  the  Hull^  have  been  made  in  pursuance  of  stats.  14  G.  3. 
granl^ to'Sem  ^-  ^^' 5   *2  G.  8.  c  xci.  (a);  45  G.  3.  c.  xlii.  (b) ;  5  G.  4. 

for  that  pur- 
pose ;  and  s.  42.  enacted  that,  in  consideration  of  the  cxpence  the  company  would  be  at 
in  making  and  keeping  in  repair  such  dock  &c.,  there  should  be  payable,  from  and  after 
December  Slst,  1774,  to  the  company,  for  every  ship  &c.  **  coming  into  or  going  out  of 
the  said  harbour,  basin,  or  docks,  within  the  port  of  Kingaton-upon-HuUy**  or  unlading  or 
putting  on  shore,  or  lading  or  taking  on  board,  any  of  their  cargo,  or  any  goods,  within  the 
said  port,  certain  duties  of  tonnage  (according  to  the  full  of  the  reach  and  burthen),  to  be 
paid  at  the  time  of  the  ship's  entry  inwards  or  clearance  outwards ;  or,  in  case  any  ship 
should  not  enter  la  aforesaid,  then,  at  any  time  before  such  ship  should  proceed  from  the 
said  port,  at  the  custom  house  in  the  said  port. 

The  company,  according  to  the  statute,  made  a  dock  in  the  parish  of  T,  communicating 
with  the  harbour  or  river  HtUi  and  the  river  Humber,  The  dock  is  in  their  own  land, 
granted  as  above.  They  have  no  right  of  property  in  the  harbour,  and  occupy  nothing  on 
the  shores  of  the  Humber^  except  the  entrance  basin  of  the  dock.  The  port  of  Hull  (in 
the  popular  sense,  adopted  in  this  case)  includes  the  Humber  to  tlie  mid  stream,  and  all 
ships  using  the  dock  pass  through  this  portion  of  the  Humber,  Some  discharge  and  load 
their  cargoes  in  the  Humber  or  the  harbour,  without  using  the  dock  or  entering  upon 
any  property  of  the  company :  but  these,  as  well  as  the  ships  entering  the  dock,  pay  the 
tonnage  duties.     Held,  on  appeal  against  a  poor-rate  for  the  parish  of  7!, 

1.  Even  assuming  that  the  word  **  harbour  **  in  s»  42.  was  synonymous  with  **  port,**  so 
that  the  duties  attached  on  all  ships  entering  the  port,  whether  they  came  into  the  dock  or 
not,  still  that  the  company  were  rateable  for  the  duties  on  ships  which  actually  did  enter 
the  dock,  those  duties  being  pro6ts  of  the  company*s  land  in  T.,  accruing  there.     But 

2.  That  they  were  not  rateable  in  T.  for  the  dock  in  respect  of  duties  which  were  paid 
by  ships  not  entering  or  using  it. 

(a)  Local  and  personal  public.  For  making,  among  other  things,  ad- 
ditional basins  or  docks. 

(6)  Local  and  personal  public  For  raising  further  money  to  make 
additional  docks.    See  sect.  1 69  p.  21,  note  (e),  post. 
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c.  xiii.  (a) ;  and  to  these  and  to  any  other  acts  relating  to  Queeti*s  Bench. 

the  said  docks,  printed  in  WooUet/s  Collection  {b)^  each  ^* 

party  was  to  be  at  liberty  to  refer  in  the  argument  of 
this  case,  as  also  to  the  grounds  of  appeal,  if  necessary. 
By  Stat.  14  O.  S.  c.66.  5.42.,  it  Was  enacted  that, 
in  consideration  of  the  great  charges  and  expenses 
which  the  makbg,  building,  erecting  and  providing 
the  basin  or  dock,  quay  or  wharf,  reservours,  sluices, 
bridges,  roads  and  works,  thereby  directed  to  be  made, 
^'and  the  supporting,  maintaining,  and  keeping,  the  same 
in  repair  for  the  future,  will  amount  unto,  there  shall  be 
payable,  and  paid,  from  and  after  the  said  SIst  day  of 
December  1774,  to  the  said  company,  or  to  their  col- 
lectors or  deputies,  for  their  use,  for  every  ship  or  vessel 
(the  King's  ships  of  war,  and  other  ships  and  vessels  em- 
ployed in  hb  Majesty's  service,  only  excepted)  coming 
into  or  going  out  of  the  said  harbour,  basin,  or'  docks, 
within  the  port  of  Kin'gstotMqHm'Hiillf  or  unlading  or 
putting  on  shore,  or  lading  or  taking  on  board,  any  of 
their  cargo,  or  any  goods,  wares,  or  meixhandize,  within 
the  said  port,  by  the  master  or  commander,  owner  or 
owners,  of  every  such  ship  or  vessel,  the  several  rates  or 
duties  of  tonnage  (according  to  the  full  of  the  reach  and 
burthen)  hereafter  particularly  rated  and  described  (c)." 

(a)  Local  and  personal  public;  mentioned  probably  by  mistake,  instead 
of  atat.  5  G.  4.  c  52.,  pasted  to  amend  stat.  42  G.  3.  c.  xci.,  as  to  certain 
Crovrn  landa. 

(6}  "  Collection  of  statutes  relating  to  the  town  of  Kingston-upon- 
MuU^  &c,  Ltmdon^  1830. 

(c)  The  rates  are  then  speciBcd,  and  the  clause  proceeds :  **  Which 
rates  or  duties  shall  be  and  are  hereby  vested  in  the  said  dock  company 
as  their  own  proper  moneys,  and  to  and  for  their  own  proper  use  and 
behoof  for  the  purposes  aforesaid,  and  shall  be  paid  at  the  time  of  such 
slnp's  or  TCSseVs  entry  inwards,  or  clearance  or  discharge  outwards  ;  or  in 
case  any  ships  or  ressels  shall  not  enter  as  aforesaid,  then,  at  any  time 
bfllbfc  such  ships  or  vessels  shaU  proceed  from  the  aaid  port,  at  the  custom 
bouse  in  the  said  port.**  See,  for  other  clauses,  p.  14,  note  (g)»  and  p.  18, 
(a)  and  (6),  post, 
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Soon  after  the  passing  of  stat.  14*  G.  3.  c.  5^.^  the  Old 
Dock'  was  built  by  the  appellants ;  and  the  Humbcr  Dockj 
with  the  lock  pit|  and  entrance  basin  thereto,  was  built 
by  the  appellants  shortly  after  the  passing  of  staL  42  G.  3. 
c.  xci. ;  the  third,  or  Junction  Dock^  was  subsequently 
built  by  the  appellants.  The  three  docks  communicate 
one  with  another;  and  the  Humbcr  Dock  has  an  entrance 
into  the  same  from  the  river  Humher.  The  Old  Dock 
has  an  entrance  into  the  same  from  the  harbour  or  river 
Hullj  which  falls  into,  and  is  entered  from,  the  river 
Humber;  and  the  Old  DocJc  communicates  with  the 
Humbcr  DocJc^  by  means  of  the  Ju7iction  Dock.  (It  was 
agreed  that  a  plan,  annexed  to  the  case,  should  be  re- 
ferred to  as  correct.) 

The  dock  company  have  no  right  of  property  in  this 
harbour  or  haven  ;  nor  do  they  occupy  any  thing  there, 
or  on  the  shores  of  the  Humber^  except  the  entrance 
basin  of  the  Humbcr  Dock.  The  west  or  town  side  of 
the  old  harbour  to  the  mid  stream  thereof,  opposite  the 
town,  is  within  the  parishes  of  Holi^  Trinity  and  ^t. 
Marij  in  the  said  town,  for  which  parishes  the  said  rate 
was  made. 

The  port  of  Hull^  in  its  more  confined  sense,  includes 
the  river  Humber  to  the  mid  stream  thereof,  opposite 
the  town  and  harbour ;  and  all  vessels  frequenting  the 
docks  or  harbour  pass  through  that  portion  of  the 
river  Humber  which  is  within  the  port  of  HuU  as 
above  described.  Some  of  them  discharge  and  load 
iheir  cargoes  in  the  Humbcr  opposite  to  the  town,  and 
on  the  town  side  of  the  mid  stream  thereof,  without 
entering  the  harbour,  or  the  entrance  basin,  or  any  of 
the  docks,  and  without  ever  using  any  part  of  the  soil 
or  property  of  the  dock  company,  and  without  ever 
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oominfi:  within  the  limits  of  either  of  the  before  men-  Queen'i  Bench, 

.                                             184'5* 
tioned  parishes,  and  on  such  occasions  pay  tonnage  dues [ 

to  the  appellants;  such  dues  amounting  annually,  on  an     ^^*®  Qu««i* 

averaflre  of  the  last  three  years,  to  the  sum  of  448/.  5s.  9d.     ^y^^  ^^^ 

°  .^  '  Company. 

Others  discharge  and  load  their  cargoes  in  the  entrance 
basin  of  the  Humber  Dock^  without  entering  any  of  the 
docks,  or  the  harbour,  and  without  using  any  other  of 
the  soil  or  property  of  the  dock  company  than  the  en- 
trance basin,  and  on  such  occasions  pay  tonnage  dues 
to  the  appellants,  such  dues  amounting  annually,  on  an 
average  of  the  last  three  years,  to  1577/.  165.  9^.  Others 
enter  the  old  harbour,  and  discharge  and  load  their 
cargoes  there,  some  on  the  east  side,  and  others  on  the 
west  side  thereof,  but  without,  in  either  case,  entering 
any  of  the  docks,  or  basins,  or  using  any  part  of  the  soil 
or  property  of  the  dock  company,  and  on  such  occa- 
sions pay  tonnage  dues  to  the  appellants;  such  dues,  on 
the  east  side,  amounting  annually  to  222/.  Ss.  2r/.,  and 
those  on  the  west  side  of  the  harbour  to  the  sum  of 
2103/.  2s.  Id.  Others  enter  the  harbour,  and  proceed 
through  it  into  the  OldDoc/c^  and  discharge  and  load  their 
cargoes  either  there  or  in  the  Junction  or  Humber  Doch'^ 
and  on  such  occasions  pay  tonnage  dues  to  the  appel- 
lants, such  dues  amounting  annually,  on  an  average  of 
the  last  three  years,  to  2531/.  6s,  9d.  And  others  enter 
die  entrance  basin  of  the  Humber  Docky  and  proceed 
through  it  into  the  said  last  mentioned  dock,  and  dis- 
charge and  load  their  cargoes  either  there  or  in  the 
Junction  Dock  or  in  the  Old  Docky  and  on  such  occasions 
pay  tonnage  dues  to  the  appellants;  such  dues  amount- 
ing, upon  the  average  of  the  last  three  years,  to 
28,268/.  45.  2i 

The  tonnage  dues  In  respect  of  which  the  dock  com- 
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pany  are  rated  are  all  paid  and  collected  at  the  Queen's 
Custom  house,  without  reference  to  the  place  where  the 
vessels  are  lying,  or  discharge  or  take  in  their  car- 
goes, and  whether  they  enter  any  part  of  the  docks  or 
basin  of  the  company,  or  not. 

The  appellants  are  rated,  in  the  rate  or  assessment 
which  is  the  subject  of  the  present  appeal,  to  the  full 
amount  (subject  to  the  usual  and  necessary  deductions) 
of  the  tonnage  dues  received  by  them,  for  all  the  above- 
mentioned  vessels  frequenting  the  port  of  HuU^  in  what- 
ever part  of  the  port  their  cargoes  are  discharged  or 
loaded,  and  whether  they  enter  the  basins,  or  docks, 
and  harbour,  or  any  of  them,  or  not. 

The  Court  found  that  the  town  of  Kingston-upon-' 
HuU  consists  of  two  parishes,  viz.  the  parish  of  the 
Holy  Trinity^  and  the  parish  of  St.  Mary^  and  that  all 
the  docks  and  basins,  as  well  as  the  west  side  of  the 
old  harbour  to  the  mid  stream  of  the  river  Hull,  are 
locally  situate  within  the  said  two  parishes. 

For  the  appellants  it  was  contended  that  the  dock 
company  could  not  be  rated  for  their  property  in  re- 
spect of  any  of  their  tonnage  dues,  inasmuch  as  they 
were  all  earned  before  the  vessels  came  within  either  of 
the  aforesaid  parishes  of  Holy  Trinity  and  5/.  Mary^  or 
came  into  the  docks,  or  upon  the  soil  of  the  company ; 
and  that,  at  all  events,  they  could  only  be  rated  in 
respect  of  the  tonnage  dues  paid  for  such  vessels  as  ac- 
tually came  into  or  used  the  docks  or  soil  of  the  com- 
pany, and  also  came  within  the  limits  of  the  aforesaid 
parishes. 

The  respondents,  on  the  other  hand,  contended  that, 
as  all  the  dues  were  given  in  respect  of  the  docks,  the 
company  were  liable  to  be  rated  for  their  docks  in 
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respect  of  the  whole  amount  of  tonnage  dues  paid  at  fhsetCt  Bench. 

I  Oil  f 

the  port  of  Hutt^  whether  the  vessels  entered  the  docksj 
or  used  the  soil  of  the  company,  or  not. 

The  Court  (a)  held  that  the  appellants  were  liable  to 
be  rated  in  respect  of  the  tonnage  dues  received  by  them 
(subject  to  the  deductions  aforesaid)  for  ships  or  vessels 
using  their  docka  and  entrance  basin ;  viz. : — 

1.  For  those  using  the  entrance  basin  without  going 
into  the  docks. 

2.  For  those  passing  through  the  old  harbour  to  the 
Old  Dockj  and  using  that  or  the  other  docks. 

8.  For  those  passing  through  the  entrance  basin  into 
the  Humber  Dodc^  and  using  that,  or  the  other  docks. 

But  that  the  appellants  were  not  liable  to  be  rated  in 
respect  of  dues  received  by  them  for  ships  or  vessels  not 
using  their  docks  or  entrance  basin ;  viz. :  — 

1.  For  those  discharging  their  cargoes  in  the  river 
Humber^  without  entering  the  harbour,  entrance  basin, 
or  docks. 

2.  For  those  which  discharge  their  cargoes  in  the 
old  harbour,  either  on  the  west  or  east  side  thereof, 
without  entering  the  docks  or  basin. 

The  Court  amended  the  rate  accordingly. 

The  question,  therefore,  for  the  opinion  of  the  Court 
of  Queen*s  Bench  was,  whether  the  appellants  were 
liable  to  be  rated  in  respect  of  all,  or  any,  of  the  above 
classes  of  dues  received  by  them. 

1.  If  the  Court  should  be  of  opinion  that  the  dock 
company  were  not  liable  to  be  rated  in  respect  of  any 
of  their  tonnage  dues,  then  the  rate  was  to  be  reduced 
to  294U 

2.  If  the  Court  sbopld  be  of  opinion  that  the  dock 


(a)  M.  r.  Bainut  Esq.,  Recorder  of  HuU, 

B  4 


Q.B.    EASTKR  TERM, 

Volume  vir.    company  were  liable  to  be  rated  in  respect  of  such  only 
_      of  the  tonnage  dues  as  are  paid  by  vessels  which  enter 


The  QuEEK     the  docks  and  come  upon  or  use  their  soil,   then  tho 

V. 

Hull  Dock     order  of  sessions  was  to  be  confirmed. 

3.  If  the  Court  should  be  of  opinion  that  the  dock 
company  were  not  liable  to  be  rated  in  respect  of  the 
tonnage  dues  paid  by  vessels  which  come  into  and  use 
the  docks,  but  enter  by  the  old  harbour,  then  the  rate 
was  to  be  reduced  to  12,427/. 

4«  If  the  Court  should  be  of  opinion  that  the  dock 
company  were  liable  to  be  rated  in  respect  of  all  the 
tonnage  dues  paid  by  vessels  discharging  their  cargoes 
on  the  west  side  of  the  old  harbour,  but  which  do  not 
enter  the  docks,  or  come  upon  or  use  the  soil  of  the 
company,  then  the  rate  was  to  be  increased  to  16,214/. 

5.  If  the  Court  should  be  of  opinion  that  the  dock 
company  were  liable  to  be  rated  in  respect  of  all  tonnage 
dues  paid  by  vessels  at  the  port  of  Hull^  received  by 
them  by  virtue  of  the  act  of  parliament  first  aforesaid, 
then  the  rate  was  to  be  increased  to  16,760/. 

The  case  was  argued  in  last  Hilary  term  (a). 

Hillf  Archhold  and  Raines^  for  the  respondents.  All 
the  dues  are  rateable.  The  dock  property  has  been 
rated  from  a  period  very  little  later  than  stat.  14  G.  3. 
c.  5Q» ;  Rex  v.  The  Dock  Comjmny  of  Hull  (6),  Rex  v. 
The  Hull  Dock  Company  (c) :  and  no  distinction  has  been 
taken  as  to  different  classes  of  dues:  and,  where  a  uni- 
form practice  of  rating  has  long  prevailed  as  to  particular 
classes  of  property,  the  Court  will  not  lightly  disturb 

(a)  January  22d ;  before  Lord  Denman  C.  J.,  Patteson  and  Cole* 
ridge  Js. ;  and  25th,  before  the  same  Judges  and  Wightman  J. 

(ft)  1  r.  R,  219. 

(c)  5  AL  ^  &  394.  Wortley,  for  the  appellants,  objected  that  no  state- 
ment  on  this  point  appeared  in  the  present  special  case. 
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it;  JRex  v.  Coke(a\  per  Bayley  3.     This  case  cannot  QneefCt  Bench. 

be  governed  fay  Bex  v.  The  Aire  and  Calder  Navigation  ^ *_ 

Company  (b) ;  for  there  the  appellants  had  only  an  in-     '^^  Qu"k 
corporeal  hereditament,  and  no  right  in  the  soil ;  and     ^"^^  ^"^ 

*^  '^  Company. 

on  that  ground  the  decision  rested.     The  only  case 
which  can  raise  a  doubt  here  is  Hegina  v.  The  Bristol 
Dock  Company  (c),  where  the  company  were  held  not 
rateable  in   Clifton  parish   for   dues  imposed  by  stat. 
43  G.  3.  c.  cxl.  (local  and  personal,  public)  on  every 
ship  &c.  '^  entering  into  the  port  of  Bristol!^     But  the 
port  lay  in  more  than  twenty  parishes,  and  comprised 
an  area  of  43,555  acres ;   the  land  of  the  appellants 
in  Clifton^  by  which  it  was  said  the  rates  were  in  part 
earned,  consisted  of  less  than  twelve  acres ;  the  harbour 
was  an  old  tide  harbour  formed  by  a  river,  in  the 
soil  of  which  the  appellants  had  no  property :   they 
constructed  works   by   which   the  harbour  was   kept 
full  of  water ;  but  of  these  only  a  small   part  lay  in 
Clifton.     In  this  case  the  river  Humber,  in  which  the 
appellants  claim  no   property,  does   not  form   part  of 
the  works  by  which  the  dues  are  earned ;    the  works 
are  the  docks,  which  are  entirely  in  the  land  of  the 
appellants.      In  Begin(f\\  The  Bristol  Dock  Company  (c) 
the  dues  on  vessels    "  entering  into   the   port "  were 
levied  at  distant  places  in   Somerset  and    Gloucester^ 
s/iircj  and  on  vessels  which  never  came  near  the  har- 
bour.     But,    under  stat.   14  G.  3.   c.  56.   s.  42.,    the 
dues  are  paid  to  the  Hull  Dock  Company  for  every 
vessel   &C.  "  coming   into,  or  going  out  of  the   said 
harbour,  basin,  or  docks,  within  the  port  of  Kingston^ 
upon-Hulli  or  unlading  or  putting  on  shore,  or  lading 

(d)  5  B.^  C.  797.  805.  (6)  9  A  J-  C.  820. 

(c)  1  Q.  B.  535. 


10 


Q.B.    EASTER  TERM, 


Volume  Vlh 
1845. 

The  QuBBir 

Hull  Dock 
Company. 


or  taking  on  board,  any  of  their  cargo,  or  any  goods, 
wares,  or  merchandize,  within  the  said  port."  The  word 
^^port,"  here,  must  be  taken  in  the  limited  and  popular 
sense  ^'  of  a  port  situate  locally  on  a  certain  river  or 
part  of  a  river  with  a  town  near  thereto,"  as  in  The 
Dock  Company  (U  KingsUm-^upon-Hull  v.  Brorame{a). 
LfOrd  Tenterdeuj  in  the  same  case  (6),  points  out  one  of 
the  rules  by  which  dues  upon  vessels  coming  to  such  a 
port  are  rateable.  '^  It  is  not  to  be  expected,  gene^ 
rally,  that  a  tax  or  burthen  will  be  imposed  upon  per- 
sons who  do  not  m  any  degree  participate  in  the  benefits 
of  the  measure  which  the  tax  was  intended  to  remune* 
rate.  There  may  be  special  and  particular  circum* 
stances  which  may  make  it  fit  for  the  legislature  to  do 
this,  but  it  is  not  to  be  expected  or  presumed  generally.'' 
His  Lordship  adds :  ^^  The  rate  in  question  is  imposed 
as  a  remuneration  for  the  expense  of  excavating  and 
making  a  new  dock  or  basin  for  the  reception  of  ships 
at  Kingston-upon^HulL  All  vessels  that  resort  to  that 
place  derive  benefit  from  this  measure ;  even  those  that 
do  not  enter  the  new  basin  or  dock,  but  land  or  receive 
their  goods  at  other  wharfs  in  the  haven,  are  benefited 
by  it,  by  reason  of  the  greater  space  that  is  lefl  for 
their  accommodation  by  the  removal  of  other  vessels 
into  the  dock  or  basin.  Vessels  that  do  not  enter 
the  haven,  but  land  or  take  their  goods  at  other 
places,  derive  no  benefit."  The  principle  of  that  case 
was  that  the  company  earned  the  dues  by  making, 
on  their  own  land,  and  keeping  in  repair,  a  dock 
the  benefit  of  which  extended  beyond  the  vessels 
which    came  into  that  dock.     The  service  and  the 


(a)  2  B.iAd,  43.  58, 


(6)  P.  59. 
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remiineration  were  deemed  commensarate ;   and  the  QuMn's  Benoh. 

lervice  was  rendered  by  means  of  the  dock,  which  the   * 

resfwndents  in  the  present  case  have  rated.     In  Regina 
V.  Jlie  Bristol  Dock  Company  (a)  all  vessels  entering 
the  port  paid  dues ;    but  the  benefit  so  paid  for  re- 
sulted from  their  whole  works,   and  only  ia  a  small 
d^ree  from  those  in  the  respondent  parish.     Besides, 
in  that  case  the  local  act,  sect.  64^  gave  a  principle 
of  rating,  on  which  the  case  turned ;  the  act  here  has 
no  similar  clause.     The  real  question  there  was,  not 
whether  the  company  should  or  should  not  pay  for  the 
profits  of  their  land,  but  in  what  proportion.     Here,  if 
the  appellants  succeed,  the  land  converted  into  docks 
will  furnish  no  rateable  matter  at  all.    It  may  be  said 
that  the  company  will  pay  in  respect  of  wharfage ;  but 
that  is  fi^r  profit  derived  from  other  land  ^and  on  other 
considerations.     If  stat.  ]  4<  G.  3.  c.  56.  had  not  passed, 
the  Hull  Dock  Company  might  have  demanded  what- 
ever toll  they  pleased  for  vessels  coming  on  their  land  : 
the   act  restrains  that  privilege,   but,  in  return,  em- 
powers the  company  to  take  some  dues  from  vessels 
which  do  not  come  upon  the  land :  all  may  be  looked 
upon  as  earned  by  the  land :  and  sect.  42  (partly  set 
oat  in  the  case),  after  specifying  the  di£ferent  rates  of 
tc^,  adds :  <<  which  rates  or  duties  shall  be  and  are  here- 
by vested  in  the  said  dock  company  as  their  own  proper 
moneys,  and  to  and  for  their  own  proper  use  and  behoof» 
ibr  the  purposes  aforesaid ;"  namely  the  construction,  re- 
pair and  maintenance  of  the  docks :  so  that  all  the  re- 
ceipts are  a  fund  accruing  from  the  docks  and  inseparable 
from  them.     The  objection,  therefore,  taken  in  the  case 


(a)  1  Q.  B.  5S5. 
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' have  been  separated,  cannot  apply  to  any  part  of  these 

le  uuiiK     ^xxes.    That  land  which  is  the  direct  cause  of  a  profit 
Hull  Dock     j^^y  jjg  therefore  rated,  thondi  t!ie  profit  be  received 
elsewhere,  appears  from  many  cases;  Bexw  Barnes {b)y 
Regina  v.  T/te  Marquis  qfSalisbwy  (c),  Rex  v.  T/ieMayor^ 
4rc.  of  Londoji  (rf),  Rex  v.  TAe  New  River  Company  (e). 
In   the  last  case   the  spring  rising  in  the  company's 
land  in  AmxveU  rendered  no  service  there ;  but  the  com- 
pany were  rated  there  for  the  profit  which  the  spring 
produced  in  many  places  over  which  it  was  distributed. 
{^Coleridge  J.  Suppose  the  Humber  Dock  and  Junction 
Dock  were  in  one  parish  and  the  Old  Dock  in  another : 
in  which  parish  would   the  company  be  rateable  for 
ships  entering  the   old  harbour   but  not  the  docks  ?3 
All    the  docks  make  all    the   earnings :    the  rateable 
profit  must  be  calculated  as  one  amount,  and  divided 
between  the  parishes.      There  might  be  difficulty  in  the 
division ;  but  the  principle  may  be  collected  from  7?r- 
gina  v.  The  Cambridge  Gas  Light  Company  {g).      Pro- 
bably the  allotment  would  be  proportioned  to  the  area 
of  the  docks  within  each  parish    respectively.     If  dif- 
ferent dues  were  paid  for  entering  different  docks,  the 
amounts  must  be  kept  separate;  but  that  difficulty  does 
not  arise  here.     The  dues  are  paid  for  the  right  of 
entering  the  docks,  whether  parties  avail  themselves  of 
that  right  or  not.     If  they  do  not,  the  dues  are  not 
the  less  a  profit  arising  from  the  docks.     IPattesofiJ. 
Ships  which  come  into  the  docks  pay  for  the  use  of 

(a)  Rex  V.  The  Aire  and  Caldcr  Xavigalioti  Com/xtm/,  0  //*.  §•  Jd,  5'o3, 
(ft)  1  B.  Sf  Ad,  113.  (r)  8  ^.  §•  E,  716. 

(d)  4  T.  n.  21.  (c)  1  M,  i  S,  503. 

(5)  SA.^E.  73. 
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the  docks :  those  which  do  not  are  also  liable ;  but  the  <2mwii*«  Bnuk. 

payment  due  from  thera  may  be  a  mere  toll,  and  as  * 

such  not  rateable.]    Lord  7Vn/^r&n*s  judgment  in  TAe     '^^  Qu"h 
Dock  Company  at  KingsioU'Upott^HuIl  v.  Browne  (a)  shews     ^"'•^  ^^^ 

Company. 

that  even  these  ships  do  in  fact  pay  for  the  use  of  the 
docks.     They  enjoy  a  larger  space  than  if  the  docks  had 
not  been  made.     The  tax  and  the  service  are  commen- 
surate.   [Patteson  J.  That  may  be  said  in  the  case  of  a 
lighthouse;  yet  lighthouse  tolls  are  not  rateable.]     The 
toll  is  not  a  profit  of  the  land,  as  here:  it  accrues  from 
a  privilege  exercised  in  the  lighthouse  by  the  grantee 
of  the  privilege,  but  not  necessarily  connected  with  the 
house  itself.     This  was  the  reasoning  of  Bayley  and 
Uttledah  Js.  in  Rex  v.  Coke  {b).     It  may  be  argued  on 
the  other  side  that  the  tolls  here  are  independent  of 
the  docks,  because  stat.  14<  G.S.  c.  56.  s.  15.  {c)  enacts 
^that  it  shall  be  lawful  for  the  company,"  <^and  they 
are"  thereby    **  empowered  and  required,  within   the 
space  of  seven  years  from  and  after  the  31st  day  of 
December  1774,  to  make  a  basin  or  dock''  and  other 
\irorks :  but  the  same  act  {s.  42.)  empowered  them  to 
tnke  the  tolls  from  that  day.     It  does  not  appear,  how- 
ever, that  the  docks  were  not  in  fact  made^  sufficiently 
to  earn  tolls,  when  the  act  passed. 

Kelly,  Wortlei/j  Martin  and  Bain,  coutr^.  The  dues 
are  tolls  in  gross;  they  are,  indeed,  given  in  considera- 
tion of  certain  benefits  to  the  public,  which  result  from 
things  done  on  the  land ;  but  they  are  not  paid  for  the 
use  of  the  land  nor  acquired  by  occupation  of  it :  they 


(a)  2B,^  Ad,  59.  (6)  5  B.  ^  C.  797. 

(c)  See  p.  14,  note  (g),  post. 
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have  no  foundation  in  common  law  right,  but  depend 
on  the  express  bargain  between  the  adventurers  and 
the  public,  embodied  in  stat  14  G.  3.  c.  6^.  s.  42.    This 
was  laid  down  in  Kingston'Upofi'Hull  Dock  Company  v. 
La  Marche  (a).     Now,  in  estimating  rateable  profits,  all 
merely  collateral  benefit  must  be  left  out  of  view :  the 
profits  must  be  those  arising  directly  and  necessarily 
from  the  occupation.     That  was  the  principle  of  the 
cases  on  lighthouses;  Rex  v.  Reb&ttefjb),  Rex  v.  Tyne" 
mouih  (c),  Rex  v.  Coke  (d) ;  and  they  are  not  distinguish- 
able from  the  present  case.     The  judgments  of  Baylcy 
and  Littledale  Js.  in  Rex  v.  Coke  (d)  fully   shew  the 
doctrine  on  this  subject,  and  were  cited  by  the  Court,  in 
Regina  v.  The  BHstol  Dock  Company  {e).    The  argument 
in  Rex  v.  Coke  {d)^  that  the  tolls  were  not  property  in  the 
rating  parish,  because  they  were  not  necessarily  attached 
to  the  premises  there,  applies  to  this  case.    The  tolls  have 
no  necessary  connexion  with  the  soil.     The  dues,  then, 
on  the  two  classes  of  ships  which  lade  and  unlade  in  the 
Humber  and  in  the  old  harbour^  where  the  company  have 
no  property  whatever,  are  clearly  not  rateable,  because 
the  ships  do  not  enter  upon  the  company's  land.    Nor 
are  the  other  dues  rateable,  because,  though  the  ships 
do  enter  on  the  company's  soil,  the  dues  are  payable 
before  they  come  there.     All  the  tonnage  dues  are  a 
remuneration  t^  the  company  for  employing  their  land 
so  as  to  create  a  public  benefit :  but  they  are  not  a  pro- 
duct of  the  land.     By  stat.  14  Geo.  3.  c.  56.  s.  J  8.  (g), 


(a)  S  B.  if  C,  42.  (6)  1  JBott,  133.  pi.  166.  6th  cd. 

(c)  12  Eastf  46.  (d)  6  B,  ^  C.  797. 

(«)  1  Q,  B.  556. 

(g)  Stat.  14  G.  S.  c.  56,  s.  15.  is  as  follows.  "  And  wheieas  it  is 
necessary  that  a  basin  or  dock,  with  reser^-oirs,  sluices,  roads,  and  other 
worksy  shall  be  made  and  provided,  and  regulations  established  for  tlie 
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the  land  in  qaestiim  was  granted  to  the  company  by  the  Queen^t  Bench. 
Crown  in  order  that  they  might  benefit  the  public  by  _ 
executing  these  works,  which,  by  sect  15,  they  are  em*     '^^  Qomw 

Hull  Dock 
Company. 

proper  uang  tbereof,*'and  for  the  general  benefit  of  all  persons  concerned 
in  the  oommcioe  of  the  said  port  of  £ingtkm^%ipon'Huli  i  be  it  therefore 
further  enacted  bj  the  authoiitj  aforesaid,  that  it  shall  be  lawful  for  the 
oompenj  hereinafter  mentioned  and  described,  and  they  are  hereby  em- 
powered and  required,  within  the  space  of  seven  years  from  and  after  the 
Slst  day  of  Dtctmber  1774,  to  make  a  basin  or  dock,  to  extend  from  the 
river  Hull  to  a  certain  place  in  the  said  town  of  Eifigfton-upoti'JSuU, 
called  the  Beverley  Gcles,  or  as  near  thereto  as  conveniently  may  be,  and 
to  make  the  same  in  all  parts  equal  in  depth  to  the  bed  of  the  river,  or  at 
least  within  fifteen  inches  of  the  same,  for  the  admission  of  the  loaded  ships, 
ind  of  such  width  at  the  least  as  the  ground  granted  by  this  will  admit ; 
and  that  the  said  company  shall  and  may  likewise  cause  to  be  made  and 
provided  sudi  reservoirs,  sluices,  bridges,  roads,  and  other  works,  re- 
quisites, matters,  and  things,  as  they  shall  from  time  to  time  adjudge  ne- 
cessary, for  the  more  convenient  use  of  the  said  basin  or  dock,  and  for 
the  general  benefit  of  shipping,  and  of  the  trade  and  commerce  of  the 
said  port ;  and  the  said  company  shall  and  may  also  build,  or  cause  to  be 
built,  within  the  said  space  of  seven  years,  a  quay  or  wharf,  of  a  sufficient 
and  convenient  length,  for  the  trade  and  business  of  the  said  town,  and 
port,  vrhich  shall  range  along  the  side  of  the  said  basin  or  dock  next  the 
town ;  which  quay  or  wharf  shall  be  deemed  and  taken  to  be  a  legal  quay 
or  wharf,  for  the  lading  and  discharging,  lading  and  shipping,  of  any 
gooda,  wares,  or  merchandise,  and  shall  be  of  the  same  effect,  to  all  in- 
tents and  purposes  whatsoever,  as  if  the  said  quay  or  wharf  had  been 
erected  and  set  out  by  virtue  of  his  Majesty's  commission  issuing  out  of 
the  Court  of  Exchequer  in  England,** 

Sect  18*  "  And  whereas,  in  order  to  promote  an  undertaking  so 
beneficial  with  respect  to  liis  Migesty's  revenue,  so  useful  to  navigation, 
and  so  conducive  to  the  advancement  and  security  of  commerce,  his  Ma- 
jesty hath  been  most  graciously  pleased  to  signify  his  royal  consent  to 
^rant  and  appropriate,  for  the  purposes  before  mentioned,  and  no  other, 
all  that  piece  or  parcel  of  ground,  being  part  of  the  land  belonging  to  his 
Majesty's  military  works  at  Kingtton'Upon'HuU  aforesaid,  called  the 
Toum^s  Dilckei,  from  low  water  mark,  in  the  river  HtiU^  leading  through 
and  contiguous**  &c.  (describing  the  site),  **  together  with  and  including 
the  gates,  walls,  buildings,  inner  and  outer  ditches,  ramparts,  bastions, 
bridges  and  bridge  ways,  and  all  other  works  and  things  which  at  the 
passing  of  this  act  are,  or  heretofore  did  belong  to,  or  were  deemed  a 
part  of  his  BCajesty*8  said  military  works ;  and  all  such  other  buildings 
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powered  to  perforin  ;  nor  are  the  docks  the  only  work 
contemplated ;  various  others  are  pointed  out,  and  among 
them  the  making  of  a  road  from  Beverley  Gate  to  the 
North  Bridge,  and  into  the  town  of  Hull;  sect.  23.  By 
sect.  28,  in  addition  to  the  grant  of  land  and  the  duties 
given  by  sect.  42,  15,000/.  is  granted  out  of  the  customs 
in  aid  of  the  undertaking.  All  the  provisions  shew  that 
the  sums  received  by  the  company  are  not  a  mere  profit 
made  by  them  out  of  their  own  land,  but  an  independ- 


and  prcctions  as  shall,  at  the  time  of  passing  this  act,  be  thereoD,  except- 
ing ^  &c.  (ground  to  be  marked  out  Tor  a  custom  house) ;  **  Be  it  there- 
fore further  enacted  by  the  authority  aforesaid,  that,  from  and  af^r  the 
passing  of  tliis  act,  the  said  piece  or  parcel  of  ground,  buildings,  works, 
matters,  and  things,  and  all  otlicr  the  premises  last  before  mentioned,  and 
particularly  described  (except  as  before  excepted),  shall  be  and  remain, 
and  the  same  are  hereby  given  and  granted,  and  shall  be  applied  and 
appropriated  for  and  to  the  uses  and  purposes  before  mentioned,  and  for 
the  necessary  purposes  relative  thereto,  and  no  other,  freed  and  dis- 
charged of  and  from  all  claim,  right,  and  title  whatsoever  of  his  Ma- 
jesty *'  &c.,  subject  only  to  tlic  yearly  rent  of  5s, 

Sect.  23  enacts  that  the  company  *< shall,  from  time  to  time,  and  at 
all  times  hereafter,  well  and  sufficiently  repair,  maintain,  support,  and 
cleanse,  the  basin  or  dock,  and  the  quay  or  wharf,  and  all  other  the  works,*  * 
&c.  **  by  them  to  be  made  **  &c.  "  by  virtue  of  this  act.'* 

Sect.  23  empowers,  and  authorises  and  requires,  the  company  to  cause 
to  be  made,  supported  and  repaired,  the  road  mentioned  in  the  text. 

Sect.  28.  <<  And  in  order  to  facilitate  the  execution  of  the  works  l)y 
this  act  autliorised  and  directed  to  be  done,  and  which  will  be  beneficial 
to  his  Majesty's  revenue  of  Customs ;  be  it  further  enacted,  that  there 
shall  be  issued  and  paid  out  of  his  Majesty's  Customs,  at  the  said  port  of 
XingUon-upori'IIuUf  the  full  sum  of  15,000/.  of  lawful  money  of  Great 
Britain,  in  manner  and  on  the  conditions  following :  **  the  clause  then 
directs  instalments  to  be  paid  periodically  in  proportion  to  the  progress 
made. 

Reference  was  also  made  to  sect.  25,  vesting  the  granted  premises,  and 
the  docks,  &c.,  to  be  constructed,  in  tlie  company,  and  sect.  67,  providing 
that  the  mooring  or  removing  of  ships  in  the  dock  shall  be  under  the 
superintendence  of  a  harbour  master  to  be  appointed  by  the  Masters  of 
the  Trinitt/  House  of  ffulL 

The  act  is  printed  at  hrgc  in  the  quarto  (Rvffhead^s)  edition  of  the 
statutes. 
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dent  remuneration  conceded  to  tbem  on  behalf  of  the  QMeenU  Bench. 

pablic  in  fulfilment  of  a  bargain.    It  is  like  the  case  of ^__ 

coal  dues  on  the  Thames^  given  to  the  City  of  London  for     ^"*  ^*"» 
establbhing  and  maintaining  an  Exchange  (a):  the  dues     ^^^  ^^^^ 
ODuld  not  be  considered  a  produce  of  the  land  on  which 
the  Exchange  stood.     The  fact  that  the  duties  were  to 
commence' immediately!  though  the  docks  might  not  be 
completed  for  seven  years,  is  a  proof  that  no  necessary 
connexion  exists  between  them.      Supposing  that  the 
company  could  let  the  docks,  they  might  still  continue 
receiving  the  dues.  If  the  docks  became  unprofitable,  the 
Company  would  still  be  rateable  for  the  tonnage  duties ; 
Rex  V.  The  Hull  Dock  Compary  {b).  These  duties,  there- 
fore, are  all  irrespective  of  the  occupation  of  the  land. 
The  consideration  stated  in  sect  42  for  the  grant  of 
tolls  is  the  expense  the  company  will  be  at,  not  only  in 
making  the  docks,  but  in  constructing  the  other  works. 
Lord  Tenterdenj  indeed,  said,  in  The  Dock  Company  at 
Kingston-'Upon-Hull  v.  Broome  (c),  that  the  grant  was  a 
remuneration  for  the  expense  of  *' excavating  and  making 
anew  dock  or  basin;''  but  he  was  notaccuratein  so  limiting 
the  statement.   It  does  not  appear  that  the  additional  facts 
DOW  before  the  Court  as  to  the  consideration  were  pressed 
upon  bis  notice;  nor  were  they  material  to  the  point 
then  under  discussion.  That  case,  however,  is  important, 
ms  sheiring  that  the  duties  are  payable  by  vessels  entering 
the  port  in  the  popular  sense  of  the  word,  which  com- 
prehends a   space  beyond  that  of  the  docks  or  the 
parishes  in  which  they  are  situate  {d).    All  the  vessels 

(a)  See  itit  43  G*  3.  c  cxzxir.,  local  and  penonaly   public,  '*  for 
cetablnlHDg  a  ftee  market,  in  Uie  City  of  London,  for  the  lale  of  coali,** 
•ccti.  1, 17 ;  and  subwquent  acta  for  the  same  purpose, 
(^b}S  BL^  S.  394.  (c)  2S.4:Ad.  59. 

(^  As  to  this  the  plan,  forming  part  of  the  case,  was  referred  to. 
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taxed  enter  the  port,  though  all  do  not  come  within  the 
parishes;  and  the  dutiesi  by  sect*  42  are  laid  upon 
«very  ship  or  vessel  *^  coming  into  or  going  out  of  the 
said  harbouri  basin,  or  docks,  within  the  port  of  Kings^ 
ian-^ipan-HuU,  or"  (not  and)  "unlading"  &c.,  "or 
lading  "  &c.|  "  within  the  said  port : "  and  there  is  a  pro- 
vision as  to  the  payment  in  case  the  ship  does  not  enter 
the  docks.  Sect  43  (a)  contains  an  express  enactment 
that  no  ship  driven  into  the  port  by  an  eneiny,  or  in  con- 
sequence of  damage,  and  there  unlading  for  the  purpose 
of  repair,  shall  be  charged  ^^  unless  such  ship  or  vessel  make 
use  of  the  said  dock  or  basin  " ;  and  sect  44  (&)  makes 
similar  provisions  in  favour  of  coasting  vessels.    This 


(a)  Stat  14  G,  3.  c.  56,  s,  43.  "  Provided  always,  and  be  it  further 
enacted  by  the  authority  aforesaid,  that  nothing  in  this  act  shall  extend 
to  charga  any  ship  or  vessel  with  the  rataa  or  duties  aforesaid  which  shall 
bo  forced  into  the  said  port  by  the  enemyi  or  by  receiving  damage  at  sea, 
or  otherwise,  and  shall  in  the  said  port  discharge  or  unlade  in  order  to 
repair  any  damage  sustained  by  such  ship  or  vessel,  and  shall  relade  the 
foods  and  merchandisea  so  discharged  or  unladen,  unless  such  ship  or 
vessel  make  use  of  the  said  dock  or  basin.** 

(b)  Sect  44.  **  Provided  also,**  **  that  this  act  shall  not  extend  to  charge 
any  ship  or  vessel  with  the  rates  or  duties  afbresaid,  or  any  part  thereof, 
which  shall  coma  or  go  coastwise,  from  or  to  any  port  or  place  in  Great 
^ritahh  to  or  from  any  place  up  the  rivers  Trent  or  Oiov,  within  the 
limits  of  the  port  of  HuU^  as  now  used,  or  to  or  horn  any  other  place 
up  the  said  rivers  7W|tf  or  Ow»,  or  any  other  Hvar  which  falls  into  the 
said  rivers,  or  either  of  them,  or  which  shall  trade  between  any  such  port 
or  place  in  Great  Britain  and  any  such  place  as  aforesaid,  within  or  up 
the  said  rivers,  or  either  of  them,  unless  such  ship  or  vessel  shall  come 
Into  or  go  out  of  tht  laid  basin  or  dock,  or  any  part  of  the  said  harbour 
or  haven  called  Hull  Haven  i  or  shall  use  the  said  basin  or  dock,  or  quays, 
within  the  said  harbour ;  or  shall  unlade  or  put  on  shore,  or  lade  or  t!ike 
on  board,  any  goods,  warea,  or  merchandise,  or  any  part  of  the  cargo  of 
any  such  ship  or  vessel,  within  any  part  of  the  river  Humbers  or  to  charge 
vrith  the  said  rates  or  duties,  or  any  part  thereof,  any  such  coasting  ship 
or  vessel  which  shall  go  into,  or  by  the  officers  of  the  customs  be  called 
into,  the  said  harbour  or  haven,  for  the  sole  purpose  of  being  entered  or 
cleared  at  the  cu8tom*house  there.*' 
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implies  that  vesfleis  not  specially  protected  are  liable  if  QueetVa  smck. 

they  enter  the  port  only.  The  very  words  *^  duties  of  ton- 

oage^^  used  in  stat*  14  G.  S.  c.  56.  s.  42.|  and  the  enact* 

ment  in  sect.  46»  ^^  That  all  ships  and  vessels  trading  or 

coming  to  or  fix>m  the  said  port "  *^  and  liable  to  the 

payment  of  the  rates  or  duties  of  tonnage  by  this  act 

imposed,  shall  be  measured  in  manner  following  "  &&, 

and  that  the  duties  of  tonnage  shall  be  computed  by  a 

calcnlation  of  the  tonnage  from  such  measurement  {a\ 

imply  that  the  duty  contemplated  is  an  impost  on  mer- 

diandize  for  being  carried  from  one  port  to  another, 

and  not  a  remnneraUon  for  benefit  derived  from  the  use 

of  land.    The  language  of  both  clauses,  and  the  enacts 

ment  of  sect  47  (a),  that  the  collector  may  go  on  board 

any  ship  *^  within  the  said  port,"  to  take  the  dimensions 

and  collect  the  duties,  clearly  shew  that  the  tonnage 

duties  accrue  when  the  ship  enters  the  port,  and  do  not 

depoid  on  her  coming  within  the  docks.     [Coleridge  J. 

You  make  the  word  ^^  harbour,"  in  sect.  42,  synonymous 

with  **  port "  in  s.  46.   Does  not  "  harbour,"  here,  mean 

what  is  termed  the  <<  Old  harbour  ?  "]    Even  in  the  Old 

iuurbour  the  Company  have  no  right  of  soil.  IPaiteson  J. 

Sect.  43  makes  the  liability  there  mentioned  attach  if 

the  vessel  makes  use  of  the  dock.]  She  may  use  the  dock 

for  other  purposes  than  ladingor  unlading;  as  for  repairs. 

In  TTie  Dock  Cantpany  at  Kingsttm-^upon'^Huli  v.  Brcmie  {b) 

it  was  assumed  that  vessels  lading  and  unlading  in  the 

port  (whatever  might  be  the  meaning  of  that  term)  were 

on  that  account  liable.     But  Regina  v.  The  Bristol  Dock 

Comp(uy(e)  is  conclusive  on  this  point.      The  main 

ground  of  decbion  there  was,  that  the  dutiea  were  pay- 

(a)  It  it  not  Uiought  neeessary  to  set  out  thii  clatue  more  fuUy. 
(6)  8  A  |r  .A  4S.  (c)  1  Q.  B.68S. 
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able  for  entering  the  port^  although  the  vessels  did  not 
enter  Cumberland  basin,  and  consequently  the  land  in 
Clifton,  where  the  basin  lay,  was  not  rateable  For  the  duties 
and  profits  arising  elsewhere  than  in  that  parish.  The 
principle  that  tolls  are  rateable  as  profit  of  the  land  in 
the  parish  where  the  land  lies,  and  not  otherwise,  was 
recognised  in  Begina  v.  The  London  and  South  Western 
Railway  Company  (a).  Whether  the  profits  which,  on 
this  principle,  are  not  rated  in  the  particular  parish  be 
rateable  elsewhere  or  not,  can  make  no  difference.  It 
is  not  clear  in  the  present  case  that  the  dues  may  not  be 
the  subject  of  rate  elsewhere.  An  important  case, 
analogous  to  this,  is  Rex  v.  The  Aire  and  Calder  Naviga- 
tion (b),  where  this  Court  held  that  a  dam  which  kept 
up  the  water  of  the  river  Aire  and  made  it  navigable 
for  several  miles  upwards,  and  in  six  parochial  districts, 
could  not  be  rated  for  the  value  given  to  the  water 
in  those  districts,  the  Navigation  Company  not  being 
occupiers  of  the  bed  of  the  river  there ;  and  that  no  rate 
could  be  imposed  unless  on  the  work  itself. 

But,  further,  the  company,  at  all  events,  are  not  rate- 
able for  these  dues  as  a  profit  accruing  from  their  oc* 
cupation  of  the  land,  unless  when  the  ships  actually 
enter  the  docks.  It  is  now  settled  by  the  cases,  from 
Rex  V.  Kingswinford  (c)  to  Regina  v.  The  London  and 
South  Western  Railway  Company  (a),  that  canals  and 
railways  are  rateable  in  every  parish  through  which 
they  pass  according  to  the  value  produced  there  by  the 
land  there  occupied  ;  the  principle  of  equal  distribution 
applying  only  where  the  profits  are  equal  along  the  whole 
line,  as   in  Rex  v.  Woking  (rf).     In  Rex  v.  Barnes  (e) 


(a)  1  a  B,  55S.  585. 
(c)  7  J?.  ^  C.  236. 
(0  \  B.^Ad.  113. 


(b)  3  B.  i'  Ad.  139. 
(</)  A  A,  ^E,  40. 
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tlie  ground  of  decision  was»  that  the  toll  was  paya(>Ie  for  Queen^i  Bench. 
passing  along  the  bridge,  and  therefore  that  a  part  of  the  ^' 

bridge,  situate  in  Barnes^  was  rateable  as  producing  profit 
there  to  some  amount  The  principle  of  that  case  was 
acted  upon  in  Regina  v.  The  Marquis  of  Salisbury  (a). 
In  Rex^  T.  Thomas  (b)  the  proprietors  of  the  river  Avon 
navigation  took  tolls  on  the  river^  but  were  not  occupiers 
of  the  soil :  they  made  a  cut  from  one  part  of  the  river 
to  another,  which  shortened  the  passage:  and  it  was 
held  that,  although  rateable  for  the  cut,  they  could 
not  be  rated  for  tolls  accruing  on  the  river.  Rex 
V.  The  Aire  and  Calder  Navigation  Company  {c)  {Case  of 
the  Hunslei  Mills)  is  likewise  an  authority  for  the  appel- 
lants on  this  part  of  the  argument.  Regina  v.  The  Bristol 
Dock  Company  {d)  is,  in  substance,  almost  identical  with 
the  present  case.  A  difficulty  suggested  from  the  Bench 
during  this  argument,  as  to  portions  of  the  docks  lying 
in  different  parishes,  has  not  been  sufficiently  answered. 
Under  stat.  42  G.  3.  c.  xci.,  the  company  made  an  ad- 
ditional dock  to  that  constructed  under  the  former  act. 
Supposing  these  to  lie  in  different  parishes,  would  the 
does  payable  for  merely  entering  the  port,  which,  accord- 

• 

^Dg  to  the  argument,  were  at  first  profits  of  the  land  in 
parish  A.  only,  become  profits  of  the  land  in  parishes 
ii  and  B.  (e)  ?    There  is  no  authority  for  the  pro- 


(a)  SA.^E.  716.  (6)  9  J9.  jr  C  114. 

(c)  S  B.tAd.  53S.  {d)  I  Q.  B.  535. 

(e)  Arekbold  hen  nfemd  to  i.  16  of  sUt  45  (7.  S.  c  zlii.  (for  raising 
faiiba  money  to  carry  into  execution  stat.  42  G,  3.  c  xci.,  for  making 
yf/Cri^mal  docks)  '.  which  enacts,  that  the  statutes  14  G.  3.  c.  56.  and  42 
G.S.  c.  xci.,  <*  respectively,  and  all  and  every  the  rates  and  duties, 
powers,  authorities,  provisions,  regulations,  clauses,  penalties,  forfeitures, 
matters,  and  things  tiierein  and  thereby  respectively  given,  granted,  vested, 
or  to  be  executed**  (except  as  altered  by  the  present  act)  '*  shall  be  and 
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posed  distribution  according  to  the  area  of  the  docks  in 
each  parish.  Regina  v.  TTie  Cambridge  Oas  Light  Com- 
pany (a),  so  far  as  it  applies,  is  rather  an  authority  for 
the  appellants  here  than  for  the  respondents*  The 
company  there  were  held  rateable  to  each  parish  in 
proportion  to  the  quantity  of  land  occupied  in  such 
parish  by  their  apparatus,  and  not  rateable  at  all  for 
the  apparatus  in  extra-parochial  places*  But,  accord- 
ing to  the  view  taken  by  the  present  respondents,  the 
gas-works  situate  elsewhere  were  the  meritorious  cause 
of  the  profit  accruing  within  the  extra-parochial  limits, 
and  might  have  been  rated  in  respect  of  that  profit. 
Bex  V.  The  New  River  Company  (b)  and  Rex  v.  T^ 
Corporation  of  Bath  {e)  differ  essentially  from  the  pre- 
sent case,  because  there  the  subject  matter  of  rate  was 
the  actual  produce  of  the  land,  yielded  in  the  parish. 
This  ground  of  decision  is  pointed  out  by  Bayley  J.  in 
Bexy.  CoJce{d).  The  question  now  before  the  Court 
was  not  under  consideration  in  Bex  v.  The  Dock  Com- 
pany of  Hull  (e)  or  in  Bex  v.  The.  Hull  Dock  Com^ 
pany  {g). 

Cur,  adv.  vuU* 


Lord  Denmak  C.  J.,  in  this  term  {May  Sd),  delivered 
the  judgment  of  the  Court. 


they  are  hereby  declared  to  be  in  full  force,  as  well  in  regard  to  the  laid 
haven,  and  to  the  docks,  basins,  and  other  works,  by  the  said  acts  respec- 
tively directed  or  intended  to  be  made,  and  for  eflfbcting  all  other  the  pur- 
poses of  the  same  acts  as  for  the  purposes  of  this  present  act,  in  as  full, 
large,  ample,  and  beneficial  a  manner,  to  all  intents  and  purposes,  as  if 
the  same  were  expressly  repeated  and  re-enacted  in  the  body  of  this  pre- 
sent act" 

(a)  SA.4:E.  7S.  ib)l  M.  tS.SOS. 

(c)  14  Btut,  009.  (d)  SB.iC  806. 

(e)  1  r.  R.  S19.  (g)  5M.t^  S.  394. 
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This  case  evidently  arises  out  of  the  decision  in  Qutm't  Bench. 
Begina  v.  T%e  Bristol  Dock  Compamf  (a).    Many  cases       ^^^^' 
have  been  decided  and  are  reported  as  to  the  mode  of    The  Qutxir 
rating  the  IMl  Dock  Company ;  but  it  is  now  for  the    Hitll  Dock 
first  time  contended  that  they  are  not  rateable  at  alL  '^^' 

We  do  not  mention  this  as  in  itself  any  objection  to  the 
view  now  put  forward  by  the  Company^  but  in  order  to 
shew  what  the  real  question  is. 

If  the  present  defendants  are  within  the  principle  of 
that  case,  they  are  not  rateable  at  all ;  or,  if  they  be 
within  the  principle  as  to  part  of  their  tolls,  they  are 
not  rateable  to  that  partial  extent.  The  Bnsiol  Dock 
Company's  case  was  a  very  peculiar  one.  The  com- 
pany there  were  empowered  to  convert  a  large  portion 
of  the  river  Avon  into  a  floating  harbour,  and  to  con-' 
stmct  a  new  channel  for  the  river  itself:  a  great  work,  in 
respect  of  which  certain  dues  were  granted  to  them  **  for 
every  ship  or  vessel  entering  into  the  port  of  Bristol^* 
That  port  extended  to  a  great  distance ;  and  many  ships 
would  enter  it  which  would  have  no  occasion  to  use 
the  floating  harbour,  and  yet  would  be  liable  to  pay  the 
dues  under  the  act  of  parliament.  In  that  respect  the 
present  case  is  very  similar ;  for  here  many  vessels  are 
liable  to  pay  dues  to  the  company  which  never  use  their 
docks  at  alL  But  in  the  Bristol  case  the  floating  har- 
bour was  not  the  property  of  the  company :  before  it' 
was  converted  into  a  floating  harbour  it  was  part  of  the 
river  Avon  and  of  the  port  of  Bristol^  the  property  in 
which  was  vested  in  the  corporation  if  in  any  subject } 
and  there  are  no  words  in  the  act  of  parliament  vesting 
the  property  in  the  company ;  but  it  was  sought  to  rate 

(•)  1  0.  ir.  #35. . 
c  4 
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them  in  respect  of  the  entrance  into  the  floating  har- 
bour, called  Cumberland  basin,  because  that,  or  at  least 
part  of  it,  was  the  property  of  the  company.      That 
basin  consisted  of  a  portion  of  the  old  river  Avon^  and 
of  additions  made  to  it  by  excavating  several  acres  of 
land ;  and  those  additions  appear  to  have  been  the  pro- 
perty of  the  company.     But  the  act  of  parliament  pro- 
vided that  the  company,  in  respect  of  those  additions, 
should  be  rated  in  a  particular  manner :  and  the  Court 
thought  that  the  company  could  be  rated  for  them  only 
in  the  manner  provided  by  the  act,  and  that  the  dues  or 
tolls  could  not  be  said  to  be  profits  arising  from  that 
basin  in  the  parish  in  which  it  was  situated.     Here,  on 
the  contrary,  the  docks  themselves  are  the  property  of 
the  company ;  they  were  excavated  from  land  granted 
to  the  company,  and  made  entirely  de  novo  by  them. 
The  occupiers  of  the  land  before  the  docks  were  con- 
structed were  rateable  for  it;  and,  if  the  docks  yield  any 
profits  to  those  who  constructed  them  out  of  that  land, 
the  company  surely  must,  in  the  absence  of  any  enact- 
ment to  the  contrary,  be  liable  to  be  rated  in  respect  of 
such   profits.      In  the  Bristol  case,  inasmuch  as  the 
company  could  not  be  rated  in  respect  of  the  principal 
subject  matter  (the  floating  harbour)  for  which  the  dues 
were  granted  and  received,  the  Court  held  that  they 
could  not  be  rated  for  the  mere  entrance  basin  to  that 
principal  subject  matter  as  if  the  tolls  were  earned  in 
that  entrance.    In  the  present  case  the  company  can  be 
rated  in  respect  of  the  principal  subject  matter,  viz.  the 
docks  themselves. 

But  it  is  said  that  the  tolls  in  this  case  are  not  given 
for  the  use  of  the  docks,  because  ships  must  pay  whe- 
ther they  use  thetn  or  not;  and  so;  because  those  ships 
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the  use  of  them,  it  is  argned  that  those  which  do  enter 
the  docks  and  use  them  cannot  be  said  to  pay  for  the  '^^  Qukim 
use  of  them.  This  argument  is  ingenious :  but  we  do  Hull  Dock 
not  think  it  conclusive ;  nor  did  it  prevail  in  the  Bristol 
case.  The  Court  did  not  say  there  that  the  tolls  were 
not  granted  for  the  use  of  the  floating  harbour,  as  re- 
gards those  ships  which  used  the  floating  harbour ;  but 
the  company  could  not  be  rated  in  respect  of  those 
tolls,  because  they  were  not  owners  of  the  floating  har- 
boar ;  and  it  was  not  attempted  so  to  rate  them. 

But  it  is  said,  further,  that  these  tolls  are  due  from  a 
ship  the  moment  it  enters  the  port  of  KingsUm^upoti-' 
HuUf  whether  it  proceeds  into  the  docks  or  not ;  there- 
fore, as  the   dues  attach  before  arrival  in  the  docks, 
they  cannot  be  said  to  be  profits  earned  in  the  docks. 
The  language  in  the  act  of  parliament  14  G.  3.  c,  56.  is 
Dot  uniform  and  consistent  in  the  difi*erent  sections,  nor 
free  from  doubt;  but  it  sufficiently  appears,  from  sections 
42,  43  and  44,  that  the  tolls  are  not  due  and  do  not 
attach  upon  a  ship  merely  coming  into  the  port.     They 
attach  on  ships  coming  into  the  said  harbour,  basin,  or 
docks,  within  the  Port  of  Kingston-upon^Htdl^  or  tm- 
kiing  or  lading  goods  wit/tin  the  said  port.   ^'  Harbour  " 
there  may  probably  mean  the  Old  harbour  or   Hull 
Haven;  but,  whatever  it  means,  a  distinction  is  made 
between  coming  into  the  docks  and  unlading  or  lading 
within  the  port,  sufficient  to  shew  that  the  tolls  do  not 
attach  on  a  ship  the  moment  it  comes  into  the  port. 
The  iact,  therefore,  on  which  this  part  of  the  argument 
rests  is  not  as  stated.    But,  if  it  were,  the  argument  is 
not  convincing.     The  ship  which  actually  comes  into 
aad  4ues  4he  ^dodcs  is  not  tbe^ess  benefited  by  them 


26 


Q.B.  EASTER    TERM, 


Volume  VI L 
1845. 

The  Qdxbv 

T. 

Hull  Dock 
Company. 


because  the  toll  must  have  been  paid  even  if  it  had  not 
come  in ;  and  the  benefit  conferred  by  the  use  of  the 
dock  is  not  the  less  the  meritorious  cause  of  the  toll  be- 
cause other  ships  pay,  to  which  that  meritorious  cause 
does  not  apply.  To  those  which  come  into  the  docks 
the  benefit  is  conferred  by  the  docks  and  in  the  docks ; 
and  therefore  the  toll  paid  for  that  benefit  must  be  held 
to  be  earned  there  in  the  docks,  and  to  be  profits  arising 
there. 

As  to  those  ships  which  do  not  come  into  the  docks, 
which  never  are  on  the  property  of  the  Company  at  all, 
the  case  is  very  different.  The  toll  given  to  the  Com- 
pany, and  which  such  ships  are  obliged  to  pay,  is  doubt- 
less given  in  respect  of  the  company  having  made  those 
docks :  but  still  it  does  not  arise  from  the  use  of  the 
docks;  nor  is  it  earned  in  them.  It  is  a  naked  toll,  just 
as  much  as  toll  paid  by  vessels  passing  lighthouses,  and 
in  similar  cases. 

Upon  the  whole,  we  are  of  opinion  that  the  learned 
Recorder  was  quite  right  in  the  view  that  he  took  of  this 
case,  and  that  the  order  of  sessions  must  be  confirmed. 

Order  of  sessions  confirmed. 
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Wilkinson  against  Lloyd.  [&/««%. 

®  March  1st.] 

A  SSUMPSIT  for  money  had  and  received,  interest,  Plaintiff  agreed 

and  on  an  account  stated.     Plea :  Non  assumpsit,  defendant 
Issue  thereon.  S™ 

mining  com- 

On  the  trial,  before   Wightman  J.,  at  the  Yorkshire  gSJed^nder 
Summer  assizes,  1843,  it  appeared  that  the  action  was  •deedofiet- 

'^^     ^  tlement,and 

brought  to  recover  back  the  price  of  some  shares  in  a  *^^  <^  form  of 

transfer  to  de- 

company  called    TTie  Durham   Coal  Company^  which  fendant  for  his 
was    established  for   the  purpose  of  working  certain  deed  required 
coal  mines,  and  was  governed  by  a  deed  of  settle-  of  share^^"^ 
ment.     The  clauses  material  to  the  present  case  were  ^tor^olod 

the  foUowinc:.  ^  approved  of 

o  by  the  directors. 

By  No.  3,  the  capital  was  to  consist  of  500,000^,  in  l>efendant  ex- ; 

ecuted  and  re- 

10,000  shares  of  50/.  each.    By  No.  8,  there  were  to  be  turned  the 

transfer,  and 
ten  directors.  sent  also  a  cer- 

No.  52.  provided :    "  That  the  directors  shall  cause  ing  to  t^^ro-' 

the  name  and  place  of  residence  of  every  present  and  d^)*vwiWnK 

future  pi:oprietor,  and  the  number  of  shares  belonging  ^Ue "to^* 

to  him  or  her,  and  the  proper  number  of  each  share.  *.^?**-    ^''*"- 

'  ^     '^  ^   tiff,  onreceiT- 

to  be  entered  in  a  book  to  be  kept  for  that  purpose,  to  ing  the  transfer, 

paid  for  the 

be  called  the  *  Share  Register  Book.' "  shares ;  but, 

before  such 
payment,  the  directors  passed  a  resolution  (unknown  to  plaintiff  till  after  the  payment) 
Mating  that  defendant  had  commenced  an  action  against  the  Company,  and  that  no  transfer 
of  shares  standing  in  his  name  should  be  aUowed  while  such  action  was  pending.  The 
fircctors  never  objected  to  plaintiff  as  a  proprietor ;  and  the  defendant  denied  their  power 
to  stay  a  transfer  on  the  ground  above  stated.  While  the  transfer  was  suspended,  shares 
fidl  in  the  market,  and  plaintiff  brought  assumpsit  for  money  had  and  received,  to  recover 
back  the  purchase  money.     Held, 

1.  That  the  action  lay;  for  that  defendant,  as  vendor,  was  bound  to  obtain  the  assent 
of  the  directors,  and  do  all  that  was  necessary  to  vest  the  shares  in  plaintiff. 

%  That  the  &ct  of  their  having  fkllen  in  value  was  no  objection  to  the  plaintiff's  re- 
nnding  the  contract,  since  he  had  never  had  the  shares  at  all,  and  therefore  had  received 
Bo  part  of  the  consideration  for  his  purchase. 

S.  That,  althpogfa  defendant  might  be  entitled  to  a  return  of  the  certi^cate  and  instru- 
ncot  of  trsosfer,  these  were  only  collateral  to  the  contract  and  subject  matter  of  the  sale  ; 
nd  naiomioa  of  them  was  not  a  condition.)  .*  ecedent  to  the  plaintiff 'a  right  of  bringing 
Ihisaetioo, 
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No.  BS.   •*  That  the  directors,  on  receiving  at  either 
.  of  the  offices  of  the  company  notice  in  writing  of  a  pro- 
prietor having  changed  his  or  her  name  or  place  of 
residence,  or  married,  (being  a  female),  or  died,  or  be- 
come bankrupt,  or  insolvent,  or  lunatic,  shall,  if  the 
proprietor  respecting  whom  such  notice  for  the  time 
being  shall  have  been  received  have  changed  his  or  her 
name  or  place  of  residence,  cause  his  or  her  new  name 
or  place  of  residence  to  be  entered  in  such  book,  and 
substituted  for  the  former  name  or  place  of  residence  " 
&C. :  (in  the  case  of  a  female  marrying,  the  husband's 
name  and  residence  to  be  entered ;  in  the  case  of  death, 
bankruptcy,  insolvency  or  lunacy,  the  name  and  resi- 
dence of  the  executors,   administrators,  assignees,  or 
committee). 

No.  54  provided  for  alteration  in  the  register  book, 
when  the  directors  should  receive,  at  the  company's 
offices,  notice  in  writing  of  any  such  husband,  executor, 
administrator,  assignee,  or  committee,  having  changed 
his  name  or  place  of  residence. 

No.  5S.  **  That  the  directors  shall,  when  required 
so  to  do,  cause  to  be  delivered  to  every  present  and 
future  proprietor,  a  certificate  signed  by  three  of  the 
directors,  stating  the  number  of  shares  held  by  such 
proprietor  in  the  capital  of  the  company,  and  the  specific 
number  of  every  such  share." 

No.  70.  *^  That  whenever  any  such  notice  as  herein- 
after in  that  behalf  is  mentioned,  shall  have  been  left  at 
the  office  of  the  company,  in  regard  to  any  husband  of 
a  female  proprietor,  who  may  be  desirous  of  becoming 
a  proprietor  of  any  share  or  shares  to  which  his  wife 
was  entitled  at  the  time  of  his  marriage  with  her,  or  of 
disposing  of  any  such  share  or  shares ;  or  in  regard  to 
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any  executor  or  administrator  of  a  deceased  proprietor,  Queen*s  Benek, 

who  may  be  desirous  of  becoming  a  proprietor,  or  who  * 

may  have  nominated  some  other  person  to  become  a     Wilkim«6¥ 

proprietor  of  any  share  or  shares  to  which  his  or  her       Lloto. 

testator  or  intestate  was  entitled  at  the  time  of  his  or 

her  death,  or  who  may  be  desirous  of  disposing  of  any 

sudi  share  or  shares ;  or  in  regard  to  the  assignees  of  a 

bankrupt  or  insolvent  proprietor,  or  the  committee  of  a 

lunatic  proprietor,  who  may  be  desirous  of  disposing  of 

any  share  or  shares  to  which  their  said  bankrupt,  or 

insolvent,  or  lunatic,  was  entitled  at  the  time  of  his  or 

her  bankruptcy,  insolvency,  or  lunacy ;  or  in  regard  to 

any  proprietor  who  may  be  desirous  of  disposing  of  any 

share  or  shares  held  by  him  or  her  in  the  capital  of  the 

company,  the  directors  shall,  without  delay,  proceed  to 

take  such  notice  into  consideration,  and  under  the 

hands  of  three  of  the  directors,  certify  in  writing  to  the 

person  or  persons  giving  the  notice,  their  approbation 

or  disapprobation  of  the  proposed  proprietor." 

No.  71.  **  That  when  and  so  often  ns  any  person 
who  shall  hereafter  become  a  proprietor  of  any  share  or 
shares  in  the  capital  of  the  company,  shall  have  exe- 
cuted such  deed  of  covenant  as  hereinafter  is  men- 
tioned, or  shall,  being  already  a  proprietor  of  any  other 
share  or  shares,  have  certified  to  the  directors  by  some 
writing  under  his  or  her  hand  his  or  her  acceptance  of 
sndi  share  or  shares,  the  directors  shall  cause  such  entry 
or  other  alteration  to  be  made  in  the  share  register  book, 
as  shall  shew  that  such  person  has  become  the  pro- 
prietor of  such  share  or  shares;  and  if  the  person  who 
shall  have  so  become  the  proprietor  of  such  share  or 
shares,  and  the  person  or  persons  (if  any)  who  shall 
have  nominated  him  or  her  to  be  the  proprietor  of  such 
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share  or  shares,  shall  have  assigned  such  share  or  shares 
to  him,  or  her,  or  any  or  either  of  such  persons  shall 
not  be  present  when  such  entry  or  other  alteration  shall 
be  made,  then  the  directors  shall  immediately  after  such 
entry  or  other  alteration  shall  have  been  made,  cause  to 
be  delivered  or  sent  by  the  post  to  such  one  or  more  of 
them  as  shall  have  been  absent,  a  letter  or  letters  signed 
by  three  of  the  directors,  informing  him  her  or  them 
of  such  entry  or  other  alteration  having  been  made." 

No.  72.  "  That  whenever  any  such  entry  or  other 
alteration  as  hereinbefore  is  mentioned,  shall  have  been 
made  in  the  share  register  book,  in  respect  of  any  share 
or  shares  in  the  capital  of  the  company,  the  directors 
shall,  whenever  they  may  be  required  so  to  do,  give  to  the 
last  proprietor  of  such  share  or  shares,  his  or  her  heirs, 
executors  or  administrators,  assignees  or  committee,  as 
the  case  may  be,  a  certificate  in  writing,  signed  by  three 
of  the  directors,  stating  that  sucii  entry  or  other  alter* 
ation  has  been  made,  and  the  particulars  thereof." 

No.  140.  *^  That  before  the  assignee  or  assignees  of 
any  bankrupt  or  insolvent  can  dispose  of  any  share  in 
the  capital  of  the  company  to  which  the  bankrupt  or  in- 
solvent was  entitled,  he  or  they  shall  leave,  or  cause  to 
be  left,  at  the  office  of  the  company,  for  the  space  of 
five  days,  the  deed  by  which  the  effects  of  the  bankrupt 
or  insolvent  were  assigned  to  him  or  them,  or  an  attested 
copy  of  such  deed,  in  order  that  a  minute  or  extract 
thereof  may  be  entered  in  the  share  register  book." 

No.  141.  ^^That  all  and  every  persons  or  person  li^ho 
shall  be  desirous  of  disposing  of  (either  with  or  without 
a  valuable  consideration)  any  share  or  shares  held  by 
him  her  or  them  in  the  capital  of  the  company,  or 
which  he  she  or  they  may  be  entitled  to  dispose  of|  under 
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the  proFisions  in  these  presents  contained^  shall  gire  Queen's  Jienck. 

Jiotice  in  writipg  at  the  oflBce  of  the  company  of  such 

bis  her  or  their  desire;  and  shall  describe  in  such     WiLKiNaoN 

notice  the  number  of  each  share  to  be  disposed  of,  and       Llotp. 

the  name  and  phce  of  residence  of  the  person  or  persons 

to  whom  it  18  proposed  to  assign  the  same/' 

No.  142.  <<That  whenever  the  board  of  directors 
shall,  in  the  manner  hereinbefore  required  in  that  be- 
half have  certified  their  approbation  of  any  person  or 
persons  to  whom  it  may  be  proposed  to  assign  any 
share  la  the  capital  of  the  company,  the  person  or 
persons  desirous  of  assigning  such  share  to  such  ap- 
proved person  or  persons,  shall  be  at  liberty  to  assign 
the  same  to  him  her  or  them,  without  delay.*' 

No.  143.  *^That  the  deed  or  instrument  by  which 
any  share  in  the  capital  of.  the  company  shall  be  as* 
signed,  shall  within  three  days  after  the  execution 
thereof  be  taken  or  sent  to  one  of  the  offices  of  the 
company,  by  the  person  to  whom  the  assignment  shall 
be  made ;  and  the  same  deed  or  instrument  shall  remain 
and  be  kept  in  the  custody  of  the  directors." 

No.  144./^  That  every  person  or  persons  to  whom 
any  share  in  the  capital  of  the  company  shall  be  as- 
signed as  purchasers,  shall  execute  at  one  of  the  offices 
of  the  company,  or  at  such  other  place  as  the  directors 
shall  require,  either  in  person  or  by  attorney,  such  deed 
of  covenant  to  observe,  perform,  and  abide  by  the  cove- 
nants, agreements,  and  provisions  contained  in  these 
presents  as  the  directors  shall  direct ;  and  immediately 
after  the  execution  of  such  deed,  and  not  before,  he 
she  or  they  shall  become  a  proprietor  or  proprietors  of 
such  shares.  Provided  nevertheless  that  if  any  husband, 
executor,  administrator,  or  other  person  or  persons  by 
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these  presents  required  to  execute  such  deed  of  cove- 
nant as  aforesaid  on  his  her  or  their  becoming  a  pro- 
prietor of  any  share  or  shares  in  the  capital  of  the 
company,  shall  already  be  a  proprietor  or  proprietors  of 
any  share  or  shares  in  the  capital  of  the  company  in 
his  her  or  their  own  right,  he  she  or  they  shall  not 
be  required  to  execute  any  such  deed  of  covenant  as 
hereinbefore  is  mentioned,  in  order  to  his  her  or  their 
becoming  the  proprietor  or  proprietors  of  such  further 
share  or  shares,  but  shall  in  lien  thereof  certify  to  the 
directors  by  some  writing  under  his  her  or  their  hand 
or  hands,  prepared  under  the  direction  of  the  directors, 
his  her  or  their  acceptance  thereof,  and  shall  there- 
upon become  the  proprietor  or  proprietors  of  such 
further  share  or  shares." 

The  plainti£F  and  defendant  were  both  shareholders 
in  the  Company  at  the  time  of  the  transaction  after 
stated,  which  was  carried  on  by  letters  between 
Thomas  Johnson^  the  agent  for  the  plaintiff,  and  James 
Hervejfj  the  agent  for  the  defendant.  The  material 
parts  of  the  correspondence  were  as  follows. 

Johnson  to  Heroey^  January  8th,  1842.  <^  I  have  a 
buyer  of  Durham  county  coals ;  but  he  will  not  give 
more  than  lOL  for  them.  Can  you  secure  me  a  com- 
mission out  of  yours  ?  I  may  want  ten  or  twenty  shares.'' 

Hervey  to  Johnson^  January  10th,  1842.  '<  In  reply 
to  yours  of  the  8th  inst,  my  friend  will  take  9^  17^.  6d, 
per  share  net  to  me  for  ten  or  twenty  shares  in  the  Dur- 
ham County  Coal  Company ;  and  I  hope  your  friend 
will  consent  to  take  the  whole  and  make  an  end  of  them. 
Let  me  know ;  and  I  will  send  you  the  name  of  the  seller, 
that  the  transfer  may  be  proceeded  with  at  once." 

Johnson  to  Hervey  (after  some  intermediate  corre- 
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spondenoe),  January  15th,  1842.     ^*  I  can  now  take  the  QmeenU  Bench. 
twenty  shares  Durham  County  Coals,  mentioned  in  yoor 
letter  of  the  lOtfa,  at  9A  175.  6d:' 

Hervejf  to  Johnson^  January  22d,  1842.  <*  I  will  thank 
you  to  hasten  the  transfer  of  the  Durham  County  Coal 
shares  as  much  as  possible,  as  the  seller  is  anxious  to 
have  the  matter  completed  without  delay.** 

Alter  some  further  letters  of  urgency  from  Heroey^ 
Johnson^  on  February  18th,  1842,  sent  Hervey  blank 
forms  of  transfer  of  the  twenty  shares,  and  of  notices  to 
the  directors. 

Hervey  to  Johnson^  February  19th,  1842.  <<  I  have 
yours  of  yesterday  with  notice  of  transfer  of  the  twenty 
Durham  County  Coal  shares,  as  well  as  forms  of  transfer 
of  the  same;  and,  having  received  notice  from  another 
party  to  whom  I  sold  the  eight  shares  (a),  I  have  got  it 
signed  by  Mr.  LUyd  "  (the  defendant),  ^^  and  hope  it  will 
be  passed  by  the  directors.'' 

JoJmson  to  Hervey^  February  21st,  18'^2.  <<  It  ap* 
pears  this  Company  do  not  require  a  stamp ;  therefore, 
if  you  will  send  the  two  transfer  papers,  which  I  sent 
with  the  notices  of  transfer,  to  Mr.  Lioydj  for  signature, 
and  then  return  the  same  to  me,  I  will  get  the  signatures 
of  the  buyers ;  and  the  whole  can  be  sent  oif  at  once  to 

* 

the  directors.  I  sent  you  the  transfers  to  save  time, 
having  got  them  purposely  for  expedition.  Do  not  lose 
a  post;  and  you  shall  have  the  money  as  soon  as  the 
directors  say,  *  yes.* " 

Hervey  to  Johnson^  22d  February  1842.  <<  I  have 
yours  of  yesterday,  and  will  attend  to  your  request 
respecting  the  two  transfers :  but  I  think  the  notice  al- 

(a)  Jhaham  County  Coal  ihareSi  alluded  to  in  s  former  ]etter|  mil 

BBStcrild  to  tittf  CttM. 

VOL.  m.  N.  &  D 
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ready  sent  you  will  answer  every  purpose;  at  least  I 
hope  so/' 

Heroey  to  Johnson^  26th  February  1842.  <^  I  have 
now  the  pleasure  of  inclosing  you  two  transfers  of 
twenty  (a)  Durham  County  Coal  Company  shares,  duly 
.executed  by  the  seller,  Mr.  Lloyd:  and  I  will  thank 
you  to  send  me  the  amount  of  consideration,  1972.  I0s*$ 
at  your  earliest  convenience.  I  have  managed  to  get  the 
claim  of  interest  withdrawn  :  and,  therefore,  I  hope  you 
will  not  lose  a  moment  in  handing  me  the  cash."  The 
transfers  were  sent  with  this  letter:  they  were  signed 
by  Mr.  Lloyd,  but  were  still  in  blank,  not  stating  the 
numbers  of  the  shares,  or  the  name  of  any  purchaser, 
nor  containing  the  name  of  any  director. 

On  18th  March,  1842,  the  plaintiff  paid  to  Hervey, 
for  the  defendant,  98/.  1 5s,,  tlie  price  of  the  ten  shares 
contracted  for. 

On  8th  March  preceding,  the  company  had  passed 
the  following  resolution.  ^^  Mr.  LJioyd  having  com- 
inenced  an  action  for  15,000/.  against  this  company,  of 
which  he  is  a  proprietor ;  Resolved  that  no  transfer  of 
shares  standing  in  his  name  be  allowed  to  be  made  by 
him  whilst  such  action  is  pending."  This  resolution 
became  known  to  the  plaintiff  shortly  after  the  pay- 
ment was  made,  and  before  tlie  date  of  the  following 
letter. 

Johnson  to  Hervey,  March  28th,  1842.  *'  I  have 
only  just  heard  from  Mr.  Andrews,  one  of  the  directors 
oi  the  Durliam  County  Coal  Company,  that,  the  trans- 
fers of  the  shares  I  purchased  of  you  would  not  be 


(a)  Ten  of  these  were  for  a  gentleman  named  Leemani  who  also  sued 
the  defendant  on  the  same  transaction,  under  circumitaoces  limilar  to 

•  ■ 

ihotc  above  stated.  J 
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pused^   because  tbey  htid  a  lawsuit  with   Mr.  Uqudj  (ht^en't  JBenek. 

imd  they  would  do  nothbg  until  this  was  settled.    Mn  * 

Lloj^  must  have  known  this:  andj  though  I  was  not  ^^^^^^^ 
aoquamted  with  itt  this  must  have  been  the  reason  why  Lloto. 
I  was  not  paid  earlier ;  and  that  I  was  paid  at  all  must 
have  been  out  of  compliment  to  myself.  Please  advise 
Mr.  Liqydj  and  say  that  Mr.  Wilkinson  and  Mr.  Leeinan 
must  have  their  money  back,  or  that  Mr.  Lloyd  put 
them  in  a  position  to  do  so."  Haxey  returned  an 
answer,  March  29th,  stating  that  defendant  would  not 
refund,  the  directors  having  no  power  to  prevent  his 
assigning. 

Johnson  to  Heroeyj  April  27th,  1842.  <<  We  are  still 
most  unsettled  about  the  Durham  County  Coals.  The 
directors  will  not  transfer  them ;  and  you  never  let  me 
have  the  certificates :  please  see  about  this  as  soon  as 
you  can." 

Herv^  to  Johnson^  2d  Mzy,  1842.  ^^  I  have  yours 
of  the  29th  ult. :  and  am  sorry  I  cannot  send  you  the 
certificates  of  the  Durham  Coal  Shares,  in  consequence 
of  the  absence  of  Mr.  Budd  (a).  On  his  return,  in  about 
a  fortnight,  I  will  forward  them  to  you." 

Johnson  to  Hervey^  May  9th,  1842.  **  I  fear  we  shall 
have  some  trouble  yet  with  the  Durham  County  Coals. 
The  directors  will  not  transfer  them :  and  Mr.  Uoyd 
most  have  known  this  \  which  places  his  silence  in  a  very 
delicate  position." 

Hervey  to  JohnsQUf  Jl!fay24th,  1842.  **I  have  only 
been  able  to  get  the  enclosed  certificates  of  the  Durham 
County  Coal  shares  this  morning,  and  hope  the  Com* 
pany  will  yet  consent  to  the  transfer." 

(a)  The  defendant's  attorney. 
D   2 
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With  this  letter,  two  certificates  were  sent,  each 
shewing  the  defendant  to  be  proprietor  of  ten  shares  ; 
but  they  did  not  contain  any  reference  to  the  plaintiff 
or  the  transfer.  The  directors  never  assented  to  the 
transfer,  though  they  did  not  object  to  the  plaintiff  as  a 
purchaser ;  and  nothing  further  was  done.  The  shares 
fell  much  in  value.  The  money  paid  was  afterwards 
again  demanded,  but  was  not  returned. 

A  verdict  was  found  for  the  plaintiff,  but  leave  re* 
lierved  to  move  for  a  nonsuit,  on  the  grounds  which  will 
appear  by  the  ensuing  argument.  In  Michaelmas  term, 
184*3,  Kmfides  obtained  a  rule  accordingly. 

In  last  Trinity  term  (a), 


Martin^  Cowling  and  Raffles  shewed  cause.  First,  it  is 
contended,  for  the  defendant,  that  he  had  performed  his 
contract.  But  that  proceeds  on  a  wrong  interpretation 
of  it.  He  belonged  to  a  joint  stock  company.  In  an 
ordinary  case  of  partnership,  one  partner  could  not 
transfer  his  individual  interest.  But,  by  the  company's 
deed  of  settlement,  such  a  transfer  is  authorized,  subject 
to  particular  limitations.  By  No.  141,  notice  of  the 
intended  transfer  must  be  given  at  the  office  of  the 
company;  by  No.  70,  and  No.  142,  the  approbation 
of  the  directors  must  be  obtained,  and  certified  by  the 
directors  in  writing.  The  vendor  is  to  effect  all  that 
is  essential  to  the  transfer ;  and  this  is  clearly  taken  for 
granted,  by  the  language  of  No.  141.  Here  the  vendor 
has  not  performed  his  part  of  the  bargain;  and,  in 
consequence,  the  vendee  has  not  what  he  bargained 
for.     The  defendant's  contract  resembles,  in  principle, 

(a)  May  23d,  1844.     Before  Coleridge  and  Wigktman  Js.    Lord  Den* 
man  C.  J.,  Patteson  aud  Williams  Js,  were  attending  the  House  othordu 
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the  contract  for  sale  of  a  leasehold  interest  by  a  lessee   Queen's  Bench. 

I  o  A  <r 

who  holds  under  a  lease  containing  a  covenant  not  to * 

assign  without  licence  of  the  lessor:  in  such  a  case,  ^^'"^iksoh 
the  party  contracting  to  sell  is  held  to  contract  that  LLoyi>. 
be  will  obtain  the  licence,  though  the  purchaser  has 
throughout  had  notice  of  the  covenant ;  ZZcjycf  v.  Crispe{a)j 
SugderCs  Vend.  4*  P^^*  495  {b).  The  analogy  relied  upon, 
between  sales  of  property  of  the  present  description  and 
sales  of  real  property,  appears  from  Stephens  v.  De 
Medina  (c).  Cases  such  as  Salter  v.  fVoollams  {d)^  where 
the  vendor  has  done  all  that  he  undertook  to  do,  are 
not  applicable. 

Secondly,  it  is  said  that  the  proper  remedy  is  by 
mandamus  commanding  the  directors  to  admit  the 
transfers.  If  they  were  bound  to  npprove  this  transfer, 
bCill  a  mandamus  would  not  go ;  Rex  v.  The  Bank  of 
Mngland{e).  [Coleridge^  J.  referred  to  72er  v.  The  Bank 
of  England  (^),  in  2  £.  4*  ^^d.^  and  Bex  v.  The  London 
Assurance  Company (h). 2  But  here  the  directors  clearly 
have  a  discretion,  which  was  lodged  in  them  as  a  pro- 
tection against  the  transfer  of  shares  to  paupers.  It  may 
be  argued  that,  as  the  plaintiff  was  already  a  proprietor, 
the  directors  had  no  power  to  disapprove  of  the  transfer, 
their  discretion  being  only  as  to  the  fitness  of  the  person. 
But  No.  141  shews  that  the  approbation  is  required  for 
each  transfer;  and  this  is  reasonable,  since  a  party  who 
might  be  admissible  if  he  was  only  to  hold  a  single  share 
might  not  be  in  such  good  credit  as  to  be  a  fit  pro- 
prietor of  a  large  number. 

(a)  5  TaunL  S49.  (6)  11th  ed.  ch.  10.  s.  1.  §  d2. 

(c)  4  Q.  B.  422.  (rf)  2  M.  ^  C?.  650. 

(t)  2  Doug.  524.  (§)  2  B.  jf  -^W.  620. 
(A)  SB.  i  Aid.  899. 
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Thirdly)  it  is  said  that,  as  the  plaintiff  had  received 
the  transfers'and  certificates  of  shares  from  the  defendant, 
he  could  not  bring  this  action,  which  proceeds  on  a 
rescinding  of  the  contract,  before  he  had  returned  thera. 
But  the  certificates  (which  every  proprietor  may  have, 
under  No.  55  of  the  deed  of  settlement)  merely  shew 
that  the  vendor  is  owner  of  the  shares.  They  do  not, 
by  being  handed  over  to  another  party,  make  him  a 
proprietor.  Nor  have  the  transfers  any  such  effect 
without  the  consent  of  the  directors.  The  transfers  are 
also  worthless  on  another  ground,  namely,  that  they  are 
in  blank ;  after  execution,  the  blank  could  not  be  filled 
up ;  HibUetfohite  v.  M^Morine  (a).  The  plaintiff,  then, 
having  received  no  consideration  for  his  money,  is 
entitled  to  treat  the  contract  as  rescinded  by  him,  and 
bring  assumpsit  for  money  had  and  received.  That  is 
the  principle  of  Young  x.  Cole  {b)^  Giles  v.  Edwards  (c) 
and  Wright  v.  Newton  {d).  This  case  closely  resembles 
Scurfield  v.  Gawland{e)i  where  the  purchaser  of  an  an- 
nuity was  allowed  to  recover  back  the  price,  because 
one  of  several  of  the  securities  was  vacated.  The  facts 
are  distinguishable  from  those  in  Hunt  v.  Silk  {g)  and 
Taylor  v.  Hare  (A),  where  the  plaintiff  had  had  some 
enjoyment,  and  the  defendant  could  not  be  placed  in 
statu  quo.  Here  the  documents  conveyed  no  interest, 
and  the  vendee  could  not  be  prejudiced  except  by  some 
illegal  use  of  them,  which  is  not  suggested  and  cannot 
be  presumed.  Even  if  it  were  incumbent  on  the  plaintiff 
to  return  these  documents,  the  liability  is  not  a  condition 


(a)  6  3f.  4  r.  SOa         (6)  S  New  Ca,  724. 

(c)  7  r.  R.  181.  (<0  2  C  Af.  4-  12.  124.  S.  a  5  Ttfrwh,  736. 

(je)  6  East^  341.     See  Hvi^S^  "-  Coates,  5  Q.  B.  438. 

(g)  5  Eatt,  449.  (A)  1  New  Rep,  26a 
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precedent  to  bringing  an  action ;  it  could,  at  die  ut^  Qutefi's  Senck. 
most,  be  only  ground  for  a  cross  acdon.    Kempson  v«        1845. 
Saunders  (a)  is  an  authority  for  the  plaintiff  on  this  part     Wilkimsok 
of  the  case.  Luttd 

Knatdes  and  Joseph  Addison^  contr^  First,  all  that 
the  parties  contracted  for  was,  that  the  defendant  should 
do  whatever  lay  in  him  to  complete  the  transfer ;  and 
that  contract  he  has  fulfilled.  The  correspondence 
shews  an  understanding  on  both  sides  that  the  transfer 
would  be  complete  before  the  opinion  of  the  directors 
should  be  taken.  No  one  contemplated  their  dissenting ; 
nor,  in  &ct,  did  they  ever  object  to  the  plaintiff  as  a 
transferee,  or  finally  refuse  to  allow  a  transfer.  The 
letters,  which  are  the  only  evidence  of  the  bargain,  do 
not  prove  any  implied  contract  by  thei  defendant  to 
obtain  tlieir  approbation ; ,  nor  was  it  necessary  to  this 
transfer.  The  articles  70, 140, 141  and  142  of  the  deed 
of  settlement  have  been  relied  upon  as  shewing  the 
contrary ;  but  those  clauses,  so  far  as  they  imply  a  dis* 
cretionary  power  in  the  directors,  extend  only  to  the 
cases  of  persons  not  already  proprietors.  The  plaintiflf 
was  a  shareholder  when  he  made  this  purchase ;  and  in 
such  a  case  it  is  sufficient  for  the  party  acquiring  the 
shares  to  certify  his  acceptance  according  to  articles 
71  and  144.  And  the  reason  for  the  distinction  is, 
that  a  person  who  is  a  proprietor  has  already  been  ap- 
proved of  by  the  Company  and  entered  into  the  cove- 
nants required  by  their  deed.  The  precaution  which 
they  attempted  to  take  in  this  case  was  one  not  per- 
mitted by  the  deed.     Sect.  SB  obliges  them,  when  re- 

(a)  2  C.  li  P.  366.     &  C.  not  &  P.,  in  banc,  4  Bing.  5. 

I 
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quired,  to  deliver  to  every  present  and  future  proprietor 
a  certificate  stating  the  number  of  shares  held  by  him 
in  the  Company's  capital ;  such  certificate  I)eing  neces- 
sary to  the  proprietor,  as  his  proof  of  title.  The 
plaintiff,  as  well  as  the  defendant,  was  acquainted  with 
the  deed  of  settlement  and  the  practice  of  the  Company  ; 
he  himself  prepared  the  transfer  and  notice  to  the 
directors.  Salter  v.  Woollams  (a)  is  a  direct  authority 
for  the  defendant.  That  was  an  action  for  not  deliver- 
ing hay  sold  to  plaintiff  by  auction ;  the  hay  had  been 
distrained,  but  was  still  on  the  demised  premises,  and 
the  tenant  had  given  defendants  (the  auctioneers) 
a  consent  to  its  remaining  on  the  premises  till  a 
day  named;  and  the  conditions  of  sale  were  framed 
conformably.  Within  the  time,  plaintiff,  being  fur- 
nished with  a  note  from  defendants,  requiring  the 
delivery,  demanded  the  hay ;  but  the  tenant  refused  to 
let  it  be  removed.  The  Court  of  Common  Pleas  held 
that  the  defendants  were  not  liable,  Tindal  C.  J.  saying, 
that  all  which  was  incumbent  on  them  was  to  enable 
plaintiff  to  receive  the  hay,  so  far  as  they  had  authority 
to  enable  him.  Can  it  be  contended  here  that,  if  tlie 
shares  had  risen  in  price,  the  defendant  could  have 
refused  to  deliver  them  because  of  the  interference  of 
the  directors?  Their  act,  if  it  had  any  effect  as  a 
refusal,  was  tortious  and  of  no  avail  as  between  the 
plaintiff  and  defendant.  It  was  as  if  a  warehouseman 
refused  to  deliver  goods  upon  a  regular  transfer  order. 
But,  in  fact,  they  did  not  refuse.  They  made  no  ob- 
jection to  the  purchaser :  they  only  objected  to  any 
transfer  by  Uoyd  while  he  was  threatening  the  com- 
pany with  an  action. 


(a)  8  Maru  j-  G.  650. 
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Secondly,  the  cases  cited  on  the  other  side  do  not  Quien's  Bene^, 

shew  that  the  proper  remedy  here,  if  there  be  any,  is  not ^ 

mandamus.  Those  cases  were  decided  long  since,  and  Wilkiksov 
before  joint  stock  companies  had  attained  that  degree  Llotd. 
of  importance  which  now  pbices  undertakings  of  that 
kind  beyond  the  rules  applicable  to  ordinary  partner- 
ships* Supposing  that  a  mandamus  would  not  lie,  the. 
right  course  would  have  been  by  proceeding  in  equity* 
And,  even  if  the  proper  remedy  were  by  action  at  law, 
it  could  only  be  a  special  action  on  the  case* 

Thirdly,  the  plaintiff  cannot    allege  that    he  has 
rescinded  the  contract*      There  was  no  stipulation  in 
the  agreement  that  it  should  in  any  event  be  rescinded* 
And,  if  the  plaintiff  had  power  to  rescind,  he  must 
liave  placed  the  defendant  in  the  same  situation  as  be- 
fore the  contract ;  but  this  was  impracticable,  the  shares 
having  fallen  in  value.     And,  to  replace  the  defendant 
in  his  former  condition,  he  ought  to  have  returned 
the  certificates  and  transfers.     It  is  contended  that  this 
is  unimportant,  because   the   transfers  were  a  nullity* 
But  the  plaintiff  prepared  them ;  they  were  signed  by 
the  defendant ;  and,  even  as  they  finally  stood,  they, 
together  with  the  certificates,  would  have  been  a  com- 
plete authority  for  passing  the  shares*     The  directors 
might,  at  any  moment,  have  put  the  plaintiff  in   pos- 
session*     ^Coleridge  J.  The  plaintiff  sent  the  deed  to 
you  to  be  filled  up,  you  having  the  certificates*    You 
ought  to  have  sent  back  a  valid  transfer*      Wightman  J* 
One  that  the  directors  could  act  upon.      Here  it  seems 
that  the  transfers  did  not  refer  to  any  numbers.      The 
directors  could  not  know  which  ten  shares  were  to  be 
transferred  to  the  plaintiff.]      They  might  treat  any  ten 
as  transferred  to  him ;  and,  that  would  make  the  transfer 
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certain ;  Co.  Littj  45  b. :  the  purchaser,  at  least,  could 
not  complain :  and  the  directors'  act  would  bind  the  de« 
fendant  Besides,  this  objection  was  not  taken  at  the 
trial.  [^fVightman  J.  It  was  not.]  In  Hibblewhite  v. 
M^Morine  {a)  the  question  arose  in  an  action  by  a  ven* 
dor  against  a  purchaser  who  had  refused  to  take  trans- 
fers executed  in  blank.  In  the  present  case  it  does 
not  appear  that  any  one  would  have  raised  that  ob- 
jection. And  there  the  form  of  transfer  which  had  not 
been  observed  was  given  by  act  of  parliament :  here 
no  precise  form  is  required.  As  to  the  -cases  referred 
to  on  the  subject  of  rescinding  contracts :  in  Kempson 
V.  Saunders {b)  the  scrip  had  proved  wholly  useless: 
Yoimg  v.  Cole  {c)  was  a  similar  case.  In  Scurfidd  v. 
Gatdand  {d)  the  defendant  himself  had  elected  to  va- 
cate the  annuity  by  withdrawing  one  of  the  securities ; 
that  argument  was  urged  at  the  bar,  and  adopted  by 
Lord  Ellenborough,  Hunt  v.  Silk  (e)  shews  that,  where 
one  party  has  received,  and  the  other  given  up,  some 
benefit,  the  contract  cannot  be  rescinded :  and  here,  if 
the  shares  had  risen,  the  plaintiff,  notwithstanding  the 
resolution  of  the  company,  would  have  been  in  a  con- 
dition to  sue  the  defendant  for  the  increased  value. 
The  principle  of.  Hunt  v.  Silk  (e)j  that  assumpsit  for 
money  had  and  received  will  not  lie,  as  on  the  rescind- 
ing of  a  contract,  where  the  parties  cannot  be  entirely 
replaced  in  their  former  situation,  was  acted  upon  in 
Beed  v.  Blandford  (g). 

Cur.  adv.  vtdt  (h). 

(a)  6  U.^  W.  SOO.  (6)  2  C.  $  P.  366. 

(c)  3  New  Co.  724.  (d)  6  Eatt,  841. 

(tf)  5  Easty  449.  (g)  2  Y.  i  J.  278. 

(/<)  The  case  of  Leeman  v.  Lloyd  (see  p.  34 .  note  (a),  ante),  being 
considind  in  all  nutterial  respects  Uie  same  as  this,  was  not  argaed. 
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Patteson  J.  now  delivered  the  judgment  of  the  Quten^t  Benck 
Court.  '^*^' 

This  case  was  argued  before  my  brothers  Coleridge     Wjutwiow 
and  JVightmem  in  last  TVinify  term,  and  stood  over  on        Ltom. 
iceount  of  a  doubt  which  they  entertained  upon  one  ^ 

of  the  points  taken  by  the  defendant.  The  plaintiff 
had  purchased  of  the  defendant  certain  shares  in  a 
public  company,  and  had  paid  the  purchase  money  to 
the  defendant  The  defendant  on  his  part  had  exe-» 
cated  the  transfers :  and  nothing  remained  to  be  done 
bat  to  obtain  the  consent  of  the  directors  that  an  entry 
of  the  transfer  should  be  made  in  the  books  of  the 
Company ;  and,  when  the  consent  was  obtained,  and  the 
eDtry  of  the  transfer  duly  made  according  to  the  pro- 
Tisions  of  the  deed  of  settlement,  the  transaction  be- 
tween the  plaintiff  and  the. defendant  would  have  been 
completed.  In  consequence  of  some  disputes  between 
the  defendant  and  the  directors,  no  consent  could  be 
obtained  from  the  latter;  and  in  consequence  the  trans- 
fer never  was  completed,  and  the  plaintiff  never  was 
put  into  possession  of  the  shares,  and  never  became 
the  legal  owner  of  them.  The  plaintiff,  without  re- 
taming  the  transfers  executed  by  the  defendant,  but 
which  had  been  procured  by  the  plaintifi^  brought  an 
action  for  money  had  and  received  to  recover  the 
amount  paid  by  him,  as  upon  an  entire  failure  of  con- 
sideration, and,  upon  the  trial,  obtained  a  verdict  with 
leave  for  the  defendant  to  enter  a  nonsuit  if  the  Court 
s  bould  think  that,  under  the  circumstances,  the  plaintiff 
was  not  entitled  to  rescind  the  contract  or  treat  the 
consideration  as  wholly  failing. 

For  the  defendant  it  was  insisted  that  he  had  done 
all  that  he  was  bound  to  dO|  and  ought  not  to  be  prtt- 
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judiced  by  the  acts  of  the  directors ;  that  the  plamtiflT 
could  not  rescind  the  contract,  as  the  shares  had  fallen 
in  the  market  and  the  parties  were  not  replaced  in 
statu  quo ;  and  that  the  plaintiff  ought  at  all  events  to 
have  returned  the  transfers  which  were  executed  by  the 
defendant,  before  he  could  be  entitled  to  treat  the  con- 
tract as  rescinded. 

We  are,  however,  of  opinion  that  the  plaintiff  is  en- 
titled to  maintain  his  verdict. 

And,  widi  respect  to  the  first  point,  we  think  that  the 
defendant  was  bound  to  procure  the  assent  of  the  direc- 
tors, and  to  do  all  that  was  necessary  to  invest  the 
plaintiff  with  the  property  in  the  shares.  The  cases 
that  have  been  decided  with  respect  to  the  obligation 
upon  the  vendor  of  a  lease  to  obtain  the  landlord's 
consent  to  an  assignment  where  the  lease  requires  it 
apply  to  this :  the  purchaser  has  a  right  to  require  the 
seller  to  give  him  the  possession,  or  the  means  of  ob- 
taining the  possession,  of  the  thing  purchased,  or  the 
consideration  fails* 

The  second  point,  that  the  contract  could  not  be 
rescinded  because  the  shares  had  fallen,  can  hardly 
arise  where  the  complaint  of  the  plaintiff  is  that  he 
never  has  had  the  shares  he  purchased  at  all ;  though 
it  might  have  been  urged  in  case  the  plaintiff  had  ac- 
tually received  the  shares  but  proposed  to  rescind  the 
contract  on  some  other  ground.  The  plaintiff  has 
received  no  part  of  the  consideration ;  and  it  is  on  that 
ground  that  he  seeks  to  recover  back  his  money. 

Upon  the  last  objection  we  entertained  considerable 
doubts,  as  inconvenience  and  difficulty  may  be  occa- 
sioned to  the  defendant  if  the  transfers  executed  by 
faim  are  not  returned  or  cancelled.    But  we  think  that 
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the  return  or  cancelling  of  the  transfers  is  not  a  con«  Quten^s  Bench. 

dition  precedent  to  the  plaintiff's  right  to  recover  the  '. 

purchase  money  upon  failure  by  the  defendant  to  give     Wilwkioii 

possession,  or  the  right  to  the  possession,  of  the  thing       Llotd- 

sold.     The  instruments  of  transfer  are  collateral  to  the 

contract  and  the  subject  matter  of  the  sale ;  and,  though 

the  defendant  may  be  entitled  to  require  their  redelivery 

to  him,  we  think  the  non-completion  of  the  transfers 

such  a  failure  of  consideration  as  entitles  the  plaintiff 

to  recover  in  this  action,  though  the  instruments  exe* 

cnted  by  the  defendant  have  not  been  returned.    The 

case  of  Scurfield  v.  Gcnxland  (a)  Is  in  accordance  with 

this  view  of  the  question. 

The  rules,  therefore,  in  this,  and  the  other  case,  of 
Leeman  v.  LUyd  (6),  will  be  discharged. 

Rule  discharged. 

(a)  6  Battf  S4I. 

(6)  P.  34.  note  (a),*«Dd  p.  42.  note  (A),  antd. 
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The  Queen  against  The  Mayor,  Aldermen  and 
Burgesses  of  the  Borough  of  Weymouth  and 
MsLOOBfBE  Regis. 

^rMlSr,!d.    JVl-^NDAMUS.     The  writ  recited  that  the  above 
dennenaod  named   borouffh    was   one   of   those   named    in 

burgesses  of  »  ^ 

borough,  named  Sched.  (A)  to  Stat.  5  &  6  ff.  4.  c.  76.,  and  was  divided 
of  Stat.  5  it  6     into  wards,  and  in  which  borough^  pursuant  to  the  said 

H^  4   c  76 

and  divided'  Statute  and  Stat  7  W^-  4.  &  1  Vict.  c.  78.,  "  there  ought 

dted^Saino^  ^^  he,  amoDgst  Others,  two  assessors  to  hold  the  Court 

sessoreto^"^  for  revising  the    burgess   lists   with  the  mayor  of  the 

the  burgess  g^id  borouffh,"  to  be   elected  on    Ist  March  in  every 

lists  with  the  ^  "^ 

major,  in  place  year.     That  OH   1st  March  now  last  past  no  election 

of  the  then  last 

assessors,  had  was  made  of  any  such  assessors  or  assessor  for  the  said 

or  since  1st  borough  in  the  place  and  stead  oi  Robert  Curtis  Phillips 

reiwon  whereof  ^^d  Edward  Fawconer  Tizard^  the  then  last  assessors, 

were^fiU^*^^  to  hold  the  Court  for  revising  the  burgess  lists  with 

vacant:  and  ^^g  jnavor,  nor  was  any  election  of  any  such  assessors 

the  writ  com-  ^  ^  ^ 

roanded  the        or  assessor  in  the  place  and  stead  of  &c.,  or  of  either 

Major  &c  to 

meet  and  elect    of  them,  had  or  made  on  the  day  next  afler  the  said 

such  assessors.  ^ 

Return,  that  1st  March^  TiOY  hath  any  election  of  such  assessors 
didmee^'and*  &c.  in  the  place  &c.  been  since  the  said  1st  March 
elect,  Mid^to^     at  any  time  had  or  made ;  by  reason  whereof  the  places 

deliver  and 

receive  voting  papers,  but  there  was  not  at  the  time  of  such  meeing,  nor  has  there  been 
from  thence  hithiurto,  any  assessor  of  the  said  borough ;  wherefore  they  could  not  elect  &c. 
On  demurrer  to  the  return  for  not  stating  how  and  under  what  circumstances  it  hap- 
pened that  there  was  no  assessor  for  the  borough  at  the  time  &c.     Held, 

1 .  That  the  return  was  bad  for  that  reason. 

2.  That  the  mandamus  did  not  in  itself  shew  that  the  election  could  not  be  proceeded  with. 

3.  That  any  omission  to  appoint  assessors  might  be  remedied  by  an  election  under  stat. 
7  ff.  4.  &  1  Vict,  c,  78.  J.  26.,  which  extends  to  officers  eligible  under  that  act  and  stat. 
5  &  6  ^.  4.  c.  76.  the  provisions  of  stat.  11  G,  1.  c.  4.  m.  1,2.  And  that  such  election 
vras  one  of  those  declared  ralid  by  stat.  7  ^.  4.  &  1  Vict,  c  78.  s,  S. 

Peremptory  mandamus  awarded. 


VIII.  VICTORIA.  47 

and  offices  of  the  two  assessors  to  hold  the  Court  Queen's  Bench. 

for  revising  &c.  with  the  mayor  of  the  said  borough  are  ^ ^__ 

now  vacant,  to  the  manifest  &c.  .  The  writ,  therefore,     ^'**  Qu»«w 
commanded  the  Mayor,  aldermen  and  burgesses,  *^  that     ^^yor  of 
you,  and  every  of  you  having  a  right  to  vote  or  be  pre- 
sent at,  or  to  do  any  other  act  necessary  to  be  done 
in  order  to,  the  election  of  two  assessors  to  hold  the 
.Court  for  revising"  &c.,  ^^  with  the  mayor  *'  &c.,  **  do 
upon  Wednesday  the  28th  day  of  June  instant,  by  nine 
of  the  clock "   &c,  ^^  meet  and  assemble  yourselves 
together  in  the  Guildhall "  &c.,  ^<  and  that,  being  so 
met  and  assembled,  you  or  such  of  you  to  whom  the 
tame  doth  of  right  belongs  do  then  and  there  proceed 
to  the  election  of  two  assessors  to  hold  the  Court  for 
xevisiog  the  burgess  lists  with  the  mayor  of  the  said 
borough,  in  the  place  and  stead"  &c.     And  the  writ 
required  the  defendants  to  administer  the  declaration  to 
the  persons  who  should  be  elected  such  assessors,  and 
admit  them  to  the  offices  of  such  assessors  &c.,  and  to 
do  eve/y  act  necessary  to  be  done  &c.,  in  oi*der  to  the 
doe  election  and  admission  of  two  assessors  to  hold  the 
Court  for  revising  &c.,  with  the  Mayor  &c.,  according  to 
the  authority  of  defendants  in  that  behalf  &c. 

Return.  '^  That,  in  pursuance  of  and  ip  obedience  to 
the  said  writ,  we  the  said  Mayor,  aldermen"  &c.,  **  did, 
on  Wednesday  the  28th  **  &c.,  "  by  nine  o'clock  "  &c., 
^meet  and  assemble  ourselves  together  in  the  Quild^, 
to"  &a,  *^  and,  being  so  met  and  assembled  tog^ther^ 
were  ready  and  willing  to  proceed  to  the  election  of  twq 
assessors  to  hold  the  Court  for  revising  the  burgess  list^ 
?ith  ".  &c,  *^  in  the  place  and  stead  "  &c. ;  ^^  arid  each 
aod  every  of  us  the  said  undersigned  aldermen  and  bur-: 
gases  entided  to  vote  in  the  election  of  councillors  of 
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ruiume  vir.    «nd  for  the  said  borough  was  ready  and  wiHing  to  de- 

1845«         ,.  - 
liver  to  the  mayor  of  the  said  borough  and  his  assessors, 

heQoMN     ^j.  ^^jjgj.  presiding  officer,  a  voting  paper  containing 
W^iTiouTH.     ^^®  several  matters  and  things  in  that  behalf  prescribed 
and  required  by  the  said  act  of  parliament  in  the  said 
writ  mentioned.      And  I   the  said   Arthur  Wellington 
Horsfordj  then  being  the  mayor  of  the  said  borough, 
was  then  and  there  ready  and  willing  to  hold  and  pro* 
ceed  with   the  said  election   and  to  receive  the  said 
voting  papers  as  by  the  said  act  of  parliament  is  directed 
and  required,  and  according  thereto.     And  we  the  said 
Mayor,  aldermen  *'  &c.  **  further  certify "  &c.,  •*  that, 
at  the  said  time  when  we  so  assembled  and  met  together 
in  obedience  to  the  said  writ  for  the  purpose  of  holding 
and  proceeding  with  the  said  election,  there  was  not, 
nor  has  there  from  hence  hitherto  been,  any  assessor  of 
the  said  borough :  and,  in  consequence  thereof,  we  the 
•  said  Mayor,  aldermen  and  burgesses  could  not  then,  or 
at  any  other  time  from  thence,  hold  or  proceed  to  the 
said  election,  or  further  obey  the  said  writ.     And  for 
the  above  causes  and  reasons  we  humbly  certify,  sub- 
mit and  return  that  we  have  not  been,  nor  are  we,  able 
to  hold  or  proceed  with  the  said  election,  or  further  to 
do  the  other  matters  and  things  by  the  said  writ  com- 
manded than  above  in  this  return  set  forth." 

Demurrer,  assigning  for  causes :  That  it  is  not  aver- 
red, nor  doth  it  appear,  in  or  by  the  said  return,  how,  or 
under  what  circumstances,  or  in  what  way,  it  happened 
that  there  was  not  any  assessor  of  the  said  borough  at 
the  time  when  the  said  Mayor,  aldermen  and  burgesses 
of  the  said  borough  assembled  and  met  together  as  in 
the  said  return  mentioned ;  and  that  the  cause  of  the 
alleged  vacancy  in  the  said  office  of  assessor  or  assessors 
cf  the  said  boroughi  and  the  particular  facts^  are  not  set 
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forth  in  the  said  retorn :  and  that  the  said  return  is  too  Q«wn*j  B^nek. 

general  and  uncertain!  and  in  other  respects  informal  L_ 

and  insufficient  &c.    Joinder  in  demurrer.  '^^  Qomw 

The  demurrer  was  argued  last  Michaelmas  term  (a).     .  ^^^^  °^ 

Kifiglake,  Serjt.,  for  the  Crown.     The  election  of  as- 
sessors, and  the  duration  of  their  office,  are  regulated 
generally  by  stat.  5  &  6  ^.  4.  c.  76.  s.  37. ;  sect.  43  di- 
rects the  mode  of  election  where  the  borough  is  divided 
into  wards,  and  enacts  that  the  assessors  to  hold  the  court 
for  revbing  the  burgess  lists  with  the  mayor  shall  be  the 
assessors  of  the  mayor's  ward.    Stat  7  ^.  4.  &  1  Fid. 
c.  73.  «.  4.,  taking  notice  of  the  difficulty  created  by  sect. 
43  of  th^  former  act  where  there  was  no  mayor's  ward, 
fepeals  part  of  that  clause,  and  enacts  that,  <^  in  every 
borough !  divided  into  wards  two   assessors   shall   be 
diosen  **  in  every  future  year  <<  on  the  Ist  day  of  March^ 
or  on  the  foUowmg  day  if  that  day  be  on  a  Sunday ^  to 
hold  the  Court  for  revising  the  burgess  lists  with  the 
mayor,  in  like  manner  as  is  provided  in  the  said  act 
ooQceming  the  election  of  two  auditors  of  such  borough." 
Uoder  the  former  statute  (s.  37*)  referring  to  s.  32.), 
the  election  of  auditors,  and  of  assessors  for  the  borough, 
most  be  by  vote  of  the  burgesses  entitled  to  vote  in  the 
election  of  councillors,  and   <*  before  the  mayor  and 
assessors  for  the  time  being  of  such  borough."    The 
defendants  here  maintain  that,  if  there  are  no  assessors 
to  take  the  votes  as  under  sect  32,  there  can  be  no 
dection  of  assessors  to  revise  with  the  mayor.     The 
consequences  would  be  important  if  this  were  the  law ; 
for  the  old  burgess  list  continues  in  force  till  there  can 

(«)  NatnAer  ISth,  mod  16th,  1844.     Bcfoie  Lord  Denman  C.  J.> 
Rifiniiy  Ookridgii  and  IH^itman  Js. 

VOUVII.  N.  8.  '       £ 
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be  a  new  revision ;  and,  in  a  borough  not  divided  into 
wards,  the  election  of  oouncillors  is  to  take  place  before 
the  mayor  and  assessors  of  the  borough ;  so  that,  if 
new  assessors  could  not  be  elected  after  the  1st  of 
Marchj  there  could  not,  according  to  the  view  taken 
by  the  defendants,  be  any  new  councillors.  But,  first, 
under  stat.  Bii^W.^.  c.  76.,  the  election  of  assessors 
should  take  place  before  the  mayor  only.  By  sect.  37 
the  election  is  to  be  had  on  Ist  March  ;  but  the  assessors 
continue  in  oflBce  only  **  until  the  1st  day  of  March  in 
the  year  following:"  *<  until "  is  exclusive :  therefore  on 
March  Ist  there  are  no  assessors.  By  sect.  S3  the  elec- 
tion of  councillors  b  to  be  held  ^*  before  the  mayor  and 
assessors  for  the  time  being."  If  there  are  no  assessors 
**  for  the  time  being,"  the  mayor  must  hold  it.  Sect.  47 
provides  for  filling  up  the  oflBce  of  assessor  in  case  of 
an  extraordinary  vacancy  during  the  year.  If  the  va- 
cancy happened  by  death,  there  could  not  be  a  mayor 
and  two  assessors  to  conduct  the  election ;  and  the  sta-* 
tute  does  not  make  express  provision  for  such  an  event, 
as  it  does,  by  sect  49,  for  the  case  of  a  mayor  dying  in 
the  course  of  his  year.  By  sect.  47,  the  person  elected 
to  fill  an  extraordinary  vacancy  ^^  shall  hold  such  office 
until  the  time  at  which  the  person  in  room  of  whom 
he  was  chosen  would  regularly  have  gone  out  of  office, 
and  he  shall  then  go  out  of  office,  but  shall  be  capable 
of  immediate  re-election."  The  assessor,  in  such  a 
case,  must  have  quitted  office  before  the  election ;  and, 
if  it  were  not  so,  he  might  be  re-elected  before  the 
mayor  and  himself.  Stat.  7  ^.  4.  &  1  Vict.  c.  78.  s.  8. 
enacts  ^*  That  all  electious  had  before  the  passing  of 
this  act,  or  to  be  had  under  this  act,  in  any  borough 
named  in  either  of  the  "  schedules  (A.)  and  (B.)  of  the 
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day  &C. :  *<  and  in  case  upon  such  day  of  meeting 
hereby  appointed  for  such  election  the  mayor,  bailiff  or 
bailiffs,  or  other  proper  officer  or  officers,  who  ought  to 
have  held  the  Court,  or  presided  at  the  assembly  for 
such  election,  or  doing  any  other  act  necessary  to  be 
done  in  order  to  such  election,  if  the  same  had  been 
made  or  done  on  the  day  fixed,  or  within  the  time 
limited  by  charter  or  usage  for  that  purpose,  shall  be 
absent,  then  such  other  person  having  a  right  to  vote, 
being  the  nearest  then  present  in  place  or  office  to  the 
person  or  persons  so  absenting  himself  or  themselves, 
shall  hold  the  Court  or  preside  in  the  meeting  or  as- 
sembly hereby  appointed,  and  shall  have  the  same  power 
and  authority  in  all  respects  therein,  as  belongs  to  the 
mayor,  bailiff  or  bailiff,  or  other  chief  officer  or  officers 
of  the  same  city,  borough^  or  town  corporate,  at  any 
court  or  assembly  for  the  election  of  officers  for  such 
place,  or  for  doing  any  other  act  necessary  to  be  done 
in  order  to  such  election."  Sect.  2  enacts  that,  if  no 
election  be  made  either  on  the  charter  day  &c.  or  pursuant 
to  sect  1  of  that  act,  the  Court  of  King's  Bench  may,  on 
motion,  award  a  mandamus,  '^  requiring  the  members 
or  persons  of  such  city"  &c.,  **  having  a  right  to  vote 
at,  or  to  do  any  other  act  necessary  to  be  done  in  order 
to  such  election  respectively,  to  assemble  themselves  ** 
&c.,  *^  and  to  proceed  to  the  election  of  a  mayor,  bailiff 
or  bailiffs,  or  other  chief  officer  or  officers,  as  the  case 
shall  require,  and  to  do  every  act  necessary  to  be  done 
in  order  to  such  election:"  '^  and  such  officer  or  other 
person  respectively  shall  preside  in  such  assembly,  as 
ought  to  have  presided  at  the  election  of  such  mayor, 
bailiff  or  bailiffs,  or  other  chief  officer  or  officers,  or  at 
the  doing  any  other  act  necessary  to  be  done  in  order 
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fbnner  act^  <<  at  any  time  before  the  election  of  assessors  Qusen^i  Bench. 

for  such  boroughi  shall  be  as  good  as  if  had  before  the  * 

mayor  and  assessors  jointly/'  This  prospective  enact- 
ment must  have  been  meant  to  meet  difficulties  like  the 
present*  [Coleridge  J.  The  prospective  part  mentions 
only  elections  ^^  under  this  act"]  The  intention  must 
have  been  to  remedy  future  grievances  generally,  of  the 
kind  contemplated  in  the  preamble.  The  words  *^  elec- 
tions ''  *<  under  this  act "  extend  to  assessors  for  the 
borough,  and  cannot  be  confined  to  elecUons  of  as- 
sessors under  sect  4|  who  are  only  to  assist  in  revising, 
■od  who  take  no  part  in  electing  other  officers.  These 
are  a  distinct  class  from  the  borough  assessors.  [CoU^ 
ridge  J.  Your  argument  is  that  the  elections  even  of 
borongh  assessors  might  be  made  at  any  time  by  the 
mi^or  alone;  which  seems  contrary  to  the  purview  of 
Stat  5  &  6  fF.  4.  c  76.]  The  argument  goes  to  that  ex- 
tent But  it  need  not  be  pressed  so  far.  Stat  7  W.  4. 
tf  1  VieL  c.  78.  u  26.  enacts  that  the  powers  given  to 
the  Ckmrt  of  King's  Bench  by  stat  11  G.  1.  c.  4. 
xt.  It  S.,  in  cases  where  no  election  of  mayor  &c  has  been 
made  within  proper  time,  shall  extend  to  cases  of  the 
like  omission  as  to  corporate  officers  eligible  under  stats. 
5  &  6  ^.  4.  c.  76.  or  7  J^.  4.  &  1  Vict.  c.  78.  Stat 
11  6. 1.  c.  4.  f.  1.  enacte  that  it  shall  be  lawful  for  the 
decting  body  of  a  corporation,  where  officers  have  not 
been  elected  on  the  charter  day  &c*,  to  meet  on  the  day 
next  after  the  expiration  of  the  proper  time,  and  complete 
the  election ;  and  '^  that  the  members  or  persons  having 
right  to  vote  at,  or  to  do  any  other  act  necessary  to 
be  done  in  order  to  such  election,  or  such  of  them  as 
shall  be  so  assembled,''  shall  forthwith  proceed  to  the 
election  in  such  manner  as  was  usual  upon  the  charter 
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day  &c« :  <^  and  in  case  upon  such  day  of  meeting 
hereby  appointed  for  such  election  the  mayor,  bailiff  or 
bailiffs,  or  other  proper  officer  or  officers,  who  ought  to 
have  held  the  Court,  or  presided  at  the  assembly  for 
such  election,  or  doing  any  other  act  necessary  to  be 
done  in  order  to  such  election,  if  the  same  had  been 
made  or  done  on  the  day  fixed,  or  within  the  time 
limited  by  charter  or  usage  for  that  purpose,  shall  be 
absent,  then  such  other  person  having  a  right  to  vote, 
being  the  nearest  then  present  in  place  or  office  to  the 
person  or  persons  so  absenting  himself  or  themselves, 
shall  hold  the  Court  or  preside  in  the  meeting  or  as- 
sembly hereby  appointed,  and  shall  have  the  same  power 
and  authority  in  all  respects  therein,  as  belongs  to  the 
mayor,  bailiff  or  bailiffi,  or  other  chief  officer  or  officers 
of  the  same  city,  borough^  or  town  corporate,  at  any 
court  or  assembly  for  the  election  of  officers  for  such 
place,  or  for  doing  any  other  act  necessary  to  be  done 
in  order  to  such  election."  Sect.  2  enacts  that,  if  no 
election  be  made  either  on  the  charter  day  &c.  or  pursuant 
to  sect  1  of  that  act,  the  Court  of  King*s  Bench  may,  on 
motion,  award  a  mandamus,  "  requiring  the  members 
or  persons  of  such  city"  &c.,  ^^  having  a  right  to  vote 
at,  or  to  do  any  other  act  necessary  to  be  done  in  order 
to  such  election  respectively,  to  assemble  themselves" 
&C.,  "  and  to  proceed  to  the  election  of  a  mayor,  bailiff 
or  bailifis,  or  other  chief  officer  or  officers,  as  the  case 
shall  require,  and  to  do  every  act  necessary  to  be  done 
in  order  to  such  election:"  ^^  and  such  officer  or  other 
person  respectively  shall  preside  in  such  assembly,  as 
ought  to  have  presided  at  the  election  of  such  mayor, 
bailiff  or  bailiffs,  or  other  chief  officer  or  officers,  or  at 
the  doing  any  other  act  necessary  to  be  done  in  order 


VIII.  VICTORIA, 


53 


The  QuKSM 

V. 

Mayor  of 

WSTMOUTH. 


to  such  election,  in  case  the  same  had  been  made  or  Queen*s  Bench. 

done  upon  the  day  herein  before  prescribed  for  that   * 

purpose/'  Then,  supposing  that  the  assessors  ought 
properly  to  preside  with  the  mayor  when  assessors  are 
elected,  the  mayor  alone  may  preside,  under  stat* 
11  G.  1.  C.4.,  when  the  proper  time  has  elapsed,  and 
there  are  no  assessors. 

But,  further,  this  return,  as  the  demurrer  points  out, 
is  bad,  because  it  merely  states,  without  explanation, 
that,  at  the  time  of  the  proposed  election  under  the 
mandamus,  there  was  no  assessor ;  R^ina  v.  Tfte  Go^ 
vemars  4r.  qfSL  Andrea)  and  Si.  George  (a). 


Craaoder^  contra.  Stat.  5  9l6W.^.  c.  76.  s.  82.  (re- 
ferred to  by  sect.  S7)  expressly  directs,  "  That  every 
election  of  councillors  within  any  borough  according  to 
the  provisions  of  this  act  shall  be  held  before  the  mayor 
and  assessors  for  the  time  being  of  such  borough,  except 
as  herein  is  excepted ; "  which  relates  to  the  particular 
cases  provided  for  in  sects.  S6  and  49.  The  accident  of 
there  being  no  assessors  may  be  casus  omissus ;  but  the 
language  of  the  act  is  clear.  The  words  of  stat.  7  W.  4. 
8c  1  VicL  c.  78.  s.  %.,  ^'  in  like  manner  as  is  provided 
in  the  said  act  concerning  the  election  of  two  auditors 
of  such  borough,"  refer  to  sect  37  of  stat  5  &  6  fT.  4. 
c.  76.  Sect  36  of  that  statute  enacts  that  ^*  in  the  first 
election  of  councillors  and  of  auditors  and  assessors  ^ 
^  the  mayor  alone  shall  act ; "  but  in  all  such  elections 
afterwards  the  proceeding  must  be  according  to  sect  82, 
before  the  mayor  and  borough  assessors.  The  supposed 
distinction  between  the  revising  and  borough  assessors 


(a)  10  A.  i:  E.  736. 
£   8 
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*        18  treats  them  as  the  same  officers.      [Coleridge  J. 


The  Quiiw     Where  the  borough  is  divided  into  wards  there  must 
Mayor  of      be  a  distinction.]      Stat  7  W.  ^.  8c  1  Vict.  c.  78.  s.  4. 

Weymouth. 

expressly  directs  that  the  assessors  to  revise  with  the 
mayor  shall  be  chosen  in  the  manner  provided  by  stat. 
5  &  6  ^.  4f.  c.  76.  concerning  the  election  of  two  auditors 
^^ of  such  borough;"  any  provisionsy  therefore,  in  sect  43 
of  the  latter  act,  as  to  auditors  and  assessors  of  wards, 
are  irrelevant;  the  governing  clauses  are  sects.  S 7  and 
S2.  The  construction  argued  for  on  the  other  side 
strikes  out  from  sect  32  the  words  "and  assessors,'' 
and  assumes  that  "mayor  and  assessors"  may  mean 
the  mayor  only.  [Lord  Denman  C.  J.  When  that  act 
treats  of  the  revision  of  burgess  lists,  in  sect.  18,  it 
speaks  of  proof  being  made  *^  to  the  satis&ction  of  the 
Court,"  and  seems  to  assume  that  the  assessors  are  an 
essential  part  of  it]  Clearly  they  are  not  mere  nommal 
persons.  This  appears  also  from  the  language  of 
sect  36,  and  from  the  words  <^  as  if  had  before  the 
mayor  and  assessors  jointly,"  in  stat  7  fK  4.  &  1  Vict, 
c.  78.  s.  3.  «  Until,"  in  stat  5  &  6  FT.  4.  ^.  76.  s.  87.,  is 
not  necessarily  exclusive.  The  word  was  construed  as 
inclusive  in  Kerr  y.  Jeston{a).  As  to  the  case  put^  of 
an  *^  immediate  re-election  "  under  sect  47,  it  is  suffi- 
cient to  say  that  the  record  here  does  not  shew  such  a 
state  of  things.  The  death  of  One  assessor  would  be  a 
case  of  extraordinary  vacancy,  provided  for  by  sect  47  : 
that  also  differs  from  the  present  case.  [^Wightman  J. 
You  contend  that^  if  the  first  election  day  passes,  and  no 
assessors  have  been  chosen,  none  can  ever  be  elected.] 

(a)  1  DowL  N.  &  538. 
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U  that  day,  and  the  further  time  given  by  atat  7  W.  4.  Qitfni*«  Bmek. 
ft;  1  Viet.  c.  78.  *.  S5.,  have  elapsed,  there  can  be  no 
dection.  This  latter  act  does  not  provide  for  the 
case.  Nor  is  it  aided  by  stat  11  G.  1.  c  4.  The  pro- 
visions of  that  act,  seet.  1,  imply,  in  the  first  plaoe,  that 
persons  who  might  have  elected  are  in  existence^  but 
have  not  acted  at  the  proper  time,  and,  secondly,  that 
OQ  the  day  prescribed  for  remedjdng  the  omission  those 
persons  are  merdy  ^  absent''  Here  no  such  persons 
exist ;  they  cannot,  therefore,  be  described  as  <<  absent.'' 
And,  in  the  case  of  assessors,  if  they  are  wholly  want-* 
iog,  there  is  no  individual  answering  the  description  in 
sect.  1  of  the  *^  person  having  a  right  to  vote,  being  the 
nearest  then  present  in  place  or  office  to  the  person  ojr 
persons  so  absenting  himself  or  themselves." 

As  to  the  special  ground  of  demurrer ;  it  could  not 
be  necessary  to  state  <^how"  there  were  no  assessors* 
A  particular  explanation  on  that  subject  would  have 
made  the  return  argumentative.  In  Jtegitia  v.  The 
Gouemors  ^c.  qf  St.  Andrew  and  St*  George  (a)  directors 
of  the  poor  refused  to  obey  the  order  of  guardians  ap« 
pointed  by  the  Poor-law  commissioners,  and  returned 
that  they  were  not  duly  appointed  :  and  the  Court  held 
that,  the  authority  being  prim&  facie  legal,  the  objection 
to  it  must  arise  from  some  defect  in  point  of  fact,  which 
ought  to  be  shewn  by  those  contesting  the  authority. 
That  case  stands  upon  reasons  not  applicable  here« 


KinghLke  Seijt  in  reply.  The  mandamus  here  is  to 
elect  revising  assessors ;  the  return  is,  that,  at  the  time 
when  the  election  should  have  been  made,  there  was 


(«)  10A^4[S.  736. 

£  4 
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not  <^any  assessor  of  the  said  borough.'*  It  was  pointed 
out,  in  supporting  this  demurrer,  that  the  borough 
assessors  are  distinct  from  the  revising  assessors ;  it  has 
not  been  clearly  shewn,  for  the  defendants,  what  other 
view  they  take  of  this  point  In  Bex  v.  Pony  [a)  the 
two  classes  of  officers  were  considered  essentially  dif- 
ferent. The  words  of  stat.  7  ^.  4.  &  1  Vid.  c.  78.  5.  3., 
"  elections  *'  "  to  be  had  "  "  before  the  election  of  as- 
sessors for  such  borough,"  apply  to  this  case.  The 
defendants  must  say  that,  if  an  assessor  died  or  any 
other  extraordinary  vacancy  took  place,  during  the 
year,  in  a  borough  not  divided  into  wards,  there  could 
be  no  election  of  councillors  afterwards. 

Cur.  adv.  vulL 


Lord  Denman  C.J.,  in  the  vacation  following  this 
term  {May  15th),  delivered  the  judgment  of  the  Court. 

This  was  a  mandamus  to  the  Mayor,  aldermen  and 
burgesses  of  the  town  of  Weymouth  and  Melcombe  Regis 
to  proceed  on  the  28th  of  June  to  do  all  that  is  neces- 
sary for  the  election  of  two  assessors  for  revising  the 
burgess  lists  in  the  place  and  stead  of  two  whose  year  of 
office  expired  on  the  1st  of  Marck^  when  no  election  of 
new  assessors  was  made.  The  return  is  that,  on  the 
day  named,  the  Mayor,  aldermen  and  burgesses  met, 
and  were  ready  and  willing  to  proceed  to  such  election, 
the  aldermen  and  burgesses  to  vote,  and  the  mayor  to 
receive  the  voting  papers,  when  they  were  so  assembled, 
but  there  was  not  nor  hath  since  been  any  assessor  of 
the  said  borough;  and,  in  consequence  thereof,  they 
could  not  proceed  to  hold  the  said  election. 


(a)  B  A,i  E.  810. 
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Wc  hold  thb  return  to  be  clearly  bad  for  the  reasons  Qums^m  Bench. 
assigned  in  the  demurrer.     It  leaves  the  Court  in  doubt        1845. 
whether  an  assessor  duly  elected  has  died  or  become  in- 
capable,  or  whether,  in  fact,  no  assessor  was  elected,  or 
some  assessor  was  elected  whose  tide  is  thought  to  be 
inralid  from  some  legal  defect.     In  any  of  these  cases, 
which  appear  to  be  all  that  the  words  of  the  return  can 
signify,  the  real  state  of  things  ought  to  have  been  dis- 
tinctly pleaded,  that  the  prosecutor  might  have  an  op- 
portunity of  questioning  its  existence,  or  of  bringing 
forward  other  particulars  to  vary  its  effect,  or  of  placing 
before  the  Court  such  points  of  law  as  the  known  facts 
may  raise. 

It  was  argued  that  the  special  circumstances  relied  on 
to  support  the  return  need  not  be  staled,  because  the 
mandamus  itself  was  ill  for  directing  that  to  be  done 
whid),  applying  only  the  provisions  of  public  statutes  to 
the  &ct8  stated  in  it,  cannot  be  done :  that  it  would, 
therefore,  make  the  return  argumentative  to  state  tire 
reasons  why  it  could  not  be  obeyed.     The  answer  is 
twofold:  that,  without' adding  the  fact  of  there  being 
no  assessor,  no  difficulty  appears  in  the  way  of  obey- 
ing the  writ;   and,  secondly,  that  simply   to  return 
that  fact,   unless  the  inability  to  elect  equally   exists 
under  all  circumstances  where  there  is  a  vacancy  in 
the  assessorship,  affords  no  excuse  for  disobedience. 
Bat  we  think  that  stat  7  fF.  4.  &  1  Vicl.  c.  78.  s.  3. 
meets  the  difficulty :  and,  though  it  possibly  was  passed 
for  other  purposes,  the  words  of  the  enactment  clearly 
comprehend  this  case,  <*  all  elections  had  before  the 
passing  of  this  act,  or  to  be  had  under  this  act,"  shall 
be  good,''  though  made  *^  before  the  election  of  asses- 
sors."   There  is  a  remedy  for  an  omission:  and  it  is 
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large  enough  in  its  terms  to  include  any  omission  to 
appoint  assessors.  All  elections  since  that  act  may  be 
called  elections  under  it,  for  they  are  all  subject  to  its 
provisions  where  applicable.  If  the  proper  time  has 
elapsed,  the  corporation  may  obtain  authority  by  a  writ 
of  mandamus,  and  ought  to  do  so.  This  may  be  a 
necessary  step  previous  to  the  particular  election  now 
prayed  for;  but  their  own  neglect  to  take  it  cannot  re- 
lieve them  from  the  duty  now  sought  to  be  enforced. 
Seeing  then  that  there  are  means  entrusted  to  them  by 
the  law  for  doing  what  the  law  requires,  we  are  bound 
to  give  judgment  for  the  Crown  for  a  peremptory  man- 
damus. 

Judgment  accordingly. 


J^l^^     Doe  on  the  demise  of  Fleming  against  Sombbton. 


A  wriUen 
notice  to  quit 
may  be  proved 
by  production 
of  a  copy, 
though  no 
notice  has  been 
given  to  pro- 
duce the  ori- 
gtnaL 


C\^  the  trial  of  this  ejectment,  before  Alderson  B.,  at 
the  last  assizes  for  Surrey,  the  lessor  of  the  plaintiff 
tendered  in  evidence  a  copy  of  a  notice  Xo  quit,  stated  to 
have  been  served  upon  the  defendant.  It  was  objected 
that  the  copy  was  not  admissible  without  pi*oof  of  notice 
to  produce  the  original.  The  learned  Judge  overruled 
the  objection.     Verdict  for  plaintiff. 


Pearson  now  moved  for  a  new  trial,  on  the  ground 
that  the  evidence  was  improperly  received.  In  3  Stark. 
Evid.  p.  730  (a),  tit.  Notice,  after  mentioning  the  ge- 
neral rule,  that  secondary  evidence  of  a  document  in 


(a)  Sded« 
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the  adfenaiys  posseisioa  shall  not  be  received  unless  Qii«m*f  stneh. 

Dodoe  has  been  given  to  produce  it,  and  the  exception  * 

that  ^^notioe  to  produce  the  latter  notice  is  unnecessary,      ^'  ^^• 
for  the  obvious  reason,  that  if  it  were,  the  same  neces-  ▼• 

SOMIETON. 

sity  would  extend  to  every  successive  notice  ad  in* 
finitom,"  the  author  proceeds :  <<  In  principle,  it  seems 
to  be  dear  that  the  exception  is  limited  to  the  case  of  a 
notice  to  produce  some  other  document  for  the  purf^ose 
of  evidence  in  the  cause ;   all  other  cases  of  notice  are 
within  the  general  rule^  but  not  within  the  exception. 
The  particular  contents  of  a  notice  to  quit  may  be  as 
essential  to  the  cause  as  those  of  any  other  document, 
tnd  it  may  therefore  be  as  material  to  require  the  best 
efidenoe  in  that  case  as  in  any  other.     Such  a  docu>* 
ment  is  essentially  distinguishable  irom  a  mere  formal 
notice  to  produce  an  instrument  in  evidence:  its  con- 
tents create  or  vary  the  rights  of  the  litigant  parties ;  it 
ispsrt  of  the  res  gestae;  and  the  objection  which  ex- 
dades  the  necessity  of  proving  a  notice  to  produce  a 
notice,  namely,  that  an  infinite  series  of  such  notices 
would  be  equally  necessary,  is  wholly  inapplicable,  the 
nature  and  object  of  the  two  documents  being  entirely 
different."     He  shews  that  the  distinction  has  been  ex- 
tended to  the  case  of  notice  by  plaintiff  of  the  balance 
claimed  in  an  action  against  a  surety :  and  he  adds : 
*^  The  same  principle  seems  also  to  apply  to  notices  of 
the  dishonour  of  bills  of  exchange,  notices  to  quit,  and 
all  other  notices  which  are  part  of  the  res  gestee,  upon 
the  contents  of  which  the  legal  rights  and  situation  of 
the  litigant  parties  materially  and  essentially  depend." 
[Lord  Demnan  C.  J.   The  contents  of  a  notice  to  pro- 
duoQ  migbtf  in  a  particular  case,  be  important  on  the 
ssme  grounds*]    The  objection  that  the  requisition  of 
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roiMtne  rii,     proof  might  go  on  ad  infinitum  ap|dies 
notice,  but  not,  as  Mr.  Siarkie  obsenres. 

Doe  dcni.  -a  r     •        i_  •  <■  ^i 

Fleming       H"'^*     -^  contusion  has  ariseo  from  toe 

SOMCRTOV. 


^'  notice,"  to  describe  things  wholly  difienar  it  n 
cidents.  If  this  had  been  called  "  a  docszacK  ii 
mine  an  estate,"  the  point  would  hardlv  fas««  ja 
of  a  doubt.  At  all  events,  it  has  never 
the  Court  in  Banc.  In  Lanause  t.  Palmer  \z  --m 
on  bills  of  exchange,  Abf)oti  C.  J.  held 
giving  notice  of  the  dishonour  of  other 
be  proved  by  secondary  evidence  without  Dodoe  3 
duce  the  originals.  ShaxD  v.  Markham  ^b\  beicre 
Kenyan^  and  Langdan  v.  Htills  (c)  before  Lord . 
borough^  were  similar  decisions,  where  the 
honour  related  to  the  very  instruments 
And  in  Grove  v.  IVarc  [d)  Lord  ElUnboroaqi  rb 
like  manner  as  to  notice  calling  upon  m  screfr  to  p 
default  of  the  principal.  It  is  true  that  A-aien 
May  (r),  Kiiie  v.  Beaumont  [g)  and  CcBxng  r.  TVifzv 
mav  seem  adverse  authorities ;  the  decision,  Loweva 
not,  in  any  of  those  cases,  relate  to  m  oocke  to  qA 
the  practice  allowed  in  the  present  case  ha»  prrruii 
to  such  notices,  it  is  unsupported  by  principle. 

Lord  Desman  C.  J.    I  think  we  ought  not  to 
anv  doubt   upon  a  setded  point  of  practice.     U 
notice  to  quit  be  renlly  any  thing  more  than  fbrmal, 
contain  any  thing  affecting  the  landlord's  titl^  it 

(a^  .W.V.  i  -V.S!.  .M  liWr.  -V  P.  CSSl.S 

^^.^  5  Eff.  -V.  P-  C-  K"-?.  i'i}  2  Ab*.  .V,  P.  a  174. 

.    .^  R    f-  P  CZ'.     S.  f\  *t  Niii  Priisi.  5  £Jr.  .V  P.  C  16T., ' 
I  c r '  £' '  •»  »*  repi.'rse'J  lo  ba»c  sud  that  b^  docaBCMi  «w«  tagK 
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be  expected  that  the  party  who  has  received  such  a  Q«^n*«  BencK 

notice  will  produce  it  and  take  advantage  of  any  defect  * 

which  it  may  disclose.     No  rule  can  be  granted. 


Patteson  J.  The  decision  in  Kine  v.  Beaumont  (a), 
as  to  letters  containing  notice  of  dishonour,  was  adopted 
by  the  Court  of  Exchequer  in  Swain  v.  Lewis  (6). 

Williams  and  Wightman  Js.  concurred. 

Rule  refused  {c). 

(a)  3  BrotL  i  B.  888. 
K6)  iCro.  M.^  S.  S61.  S.  C,  5  Tyr.  998. 
2(c)  See  Begpui  t.  Martlock,  Trm,'T,  (May  5»d)  1845,  post. 


DoK  dem. 
Flxmino^ 

V. 
SOMBBTON. 


Mary  Griffiths  against  Lewis. 

^^AS£»  for  words  spoken  of  plaintiff  in  her  business 
of  a  butcher,  and  of  Matthew  Griffitksj  her  son,  as 
her  servant  in  the  said  trade,  with  intent  to  cause  it  to 
be  believed  that  plaintiff  fraudulently  used  two  weights 
to  a  steelyard  used  by  her  in  her  said  trade.  Plea, 
among  others.  Not  guilty. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  last 
Hertford  assizes,  a  witness  deposed  that,  on  the  occasion 
referred  to  in  the  declaration,  plaintiff  questioned  de- 
fendant as  follows :  ^^  Did  you  say  that  my  son  used 
two  balls  to  the  steelyard  ?"  And  defendant,  in  the 
witness's  presence,  answered :  ^^  To  be  sure  I  did :  it 
has  been  carried  on  for  two  years:"  or  (as  another 
witness  stated)  ^^  You  have  done  it  for  years.  I  have 
been  told  so."  It  was  urged,  on  behalf  of  the  defend- 
ant, that  the  words,  spoken  under  these  circumstances, 


Mondmff 
jtpHl2\tlU 

Flilndff  en- 
quired of  de- 
fendant if  he 
had  accused  her 
of  using  false 
weighu  in  her 
trade.   Defend- 
ant, in  presence 
of  a  third  per- 
son, answered : 
**  To  be  sure  I 
did.     You  have 
done  it  for 
years." 

Held  that 
the  latter  words 
wereactionable, 
and  not  pri- 
vileged by 
reason  of  the 
plaintiflTs  en- 

2uiry ;  the  evi- 
ence  shewing 
that  such  en* 
quiry  was 
caused  by  a 
former  state- 
ment of  the  de- 
fendant himself. 
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were  a  privileged  communication ;  and,  at  all  events,  thai 
the  Lord  Chief  Justice  ought  to  direct  the  jury  to  find 
for  the  defendant,  unless  they  thought  actual  malice 
was  proved.  His  lordship  told  the  jury  that,  if  the 
words  were  uttered  deliberately  and  without  justifiable 
occasion,  there  was  evidence  of  malice,  and  that  the 
question  put  by  the  plaintiff  did  not  privilege  the  words 
uttered  in  answer.     Verdict  for  plaintifi. 


ilf.  Chambers  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection.  The  words  were  not  officiously 
uttered,  but  were  an  answer  sought  by  the  plaintiff 
herself.  Where  the  plaintiff  has  courted  such  an  an- 
swer, the  action  does  not  lie  unless  actual  malice  be 
proved.  So,  in  the  case  of  words  spoken  as  to  the 
character  of  a  servant,  if  the  ^^  plaintiff,  knowing  the 
character  which  his  master  will  give,  procures  it  to  be 
given  for  the  sake  of  founding  an  action  upon  it,  he  will 
not  be  allowed  to  recover : "  1  Stark,  on  Slander  and 
LibeU  301.  (a),  citing  the  judgment  of  Lord  Ahanley  in 
Rogers  v.  Clifton  (i).  The  case  of  Warr  v.  JoUy  (c)  is 
nearly  in  point.  There,  the  plaintiff  had  been  invited 
to  officiate  at  a  JVeslej/an  chapel,  which  invitation  was 
countermanded;  and  plaintiff,  receiving  a  suggestion 
that  defendant  might  explain  what  had  happened,  ap« 
plied  to  him ;  and  defendant,  in  answer  to  plaintifi^s 
questions,  spoke  the  words  complained  of,  in  the  pre- 
sence of  a  witness.  Alderson  B.  said  to  the  jury: 
<*  The  words  are  privileged  by  the  occasion,  unless  you 
are  satisfied  that  they  were  not  spoken  bonfi  fide,  and 


(a)  Sd  ed. 

(6)  SB.  ^  P*  587.     See  FoutUam  v.  Boodle,  S  Q.  B. 5. 

(c)  6  Carr.  4;  P.  497. 
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that  the  defendant  was  actuated  by  malice ;  and  it  lies  Q^*^**  ^^cf*- 

€m  the  plaintiff  to  shew  that  the  defendant  was  actuated  ._  .  1  _ 

by  malicioua  motives/'     Where  a  defendant  has  sought     ^»|^^"* 

the  opportunity  of  maicing  a  charge  before  third  per-       Lxwis. 

tons,  which  might  have  been  made  in  privatei  there  is 

strong  evidence  of  malicious  intention :   but  the  bare 

fiurt  of  a  third  person  having  been  present  does  not 

render  the  communication  unauthorized ;  it  is  merely  a 

circumstance  to  be  left^  among  others,  to  the  juryi  who 

are  to  decide  whether  the  defendant  made  the  charge 

bon£  fide  or  maliciously ;  Toogood  v.  Spyring  (a).    As 

to  the  office  of  the  jury  in  such  a  case^  Padmore  v.  Law* 

fence  {b)  agrees  with   Toogood  v.  Spyring  (a).      [Pat^ 

iema  J«    The  question  here  was  merely  one  put  by 

the  plaintiff  to  the  defendant,  whether  he  had  or  had 

not  formeriy  made  a  certain  statement]    A  person 

complaining  of  injurious  words  has  no  right  to  extract 

a  repetition  of  them  before  a  third  person  and  found  an 

action  on  what  is  so  repeated.    [Lord  Denman  C  J. 

It  is  a  common  and  well  understood  practice,  when  a 

party  complains  of  a  slander,  to  go  to  the  supposed 

aotlior  of  it  with  a  third  person  and  ask :  ^^  Do  you  say 

such  and  such  things  ?  '*    An  opportunity  is  thus  given 

of  retracting,  if  the  words  have  been  spoken.]     There 

might  be  less  injustice  if  the  words  so  extracted  were 

merely  to  be  made  evidence  of  a  former  slander ;  but 

it  is  unreasonable  that  they  should  be  made  the  slander 

itsdC     IPatteson  J.    If  the  plaintiff'  had  said   to  the 

defendant,  ^*  I  understand  you  give  out  that  I  stole  an 

umbrella,''  and  he  had  answered,   <*No;  I   said  that 

yoa  had  stolen  a  parasol,"  would  no  action  lie  ?]    The 

(a)  1  Cro,  3f.  j-  R.  181.  S.  C  4  Tyr,  582. 
(6)  11  A,t  S.  380. 
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words  would  be  evidence  of  his  having  made  the  latter 
assertion,  if  an  action  were  brought  for  that*  An 
action  would  lie  for  the  answer,  if  it  went  unreason- 
ably beyond  the  question.  [Pattcson  J.  Warr  v. 
JoHhf  {a)  was  a  totally  different  case  from  this.  It  did 
not  appear  there  that  the  defendant  had  ever  spoken  ill 
of  the  .plaintiff  until  questioned  by  him.]  When  a 
plaintiff  has  put  such  questions,  he  takes  upon  himself 
the  onus  of  proving  that  the  answer  was  given  mali- 
ciously. \^PaUeson  J.  According  to  your  argument,  if 
I  hear  that  a  person  has  slandered  me,  and  I,  instead  of 
bringing  an  action  at  once,  go  to  him  and  ask  for  an 
explanation,  all  that  he  says  in  answer  is  privil^;ed. 
Lord  Denman  C.  J.  And  the  jury  must  not  find  malice.] 
At  any  rate  it  should  be  left  to  them  whether  actual 
malice  was  shewn.  The  defendant  here  said  that  he 
heard  the  imputation  from  another  person:  if  he  had 
vouched  that  person,  and  it  had  appeared  that  he  never 
made  such  an  assertion,  there  would  have  been  proof  of 
malice. 


[Chambers  also  moved  for  a  venire  de  novo :  as  to 
which  motion,  and  the  result,  see  Griffiths  v,  Leuois^ 
post  (6).] 

Patteson  J.  I  think  that  there  was  no  misdirection. 
If  a  person  is  supposed  to  have  used  slanderous  lan- 
guage, and  the  party  aggrieved  asks  him  if  he  has  done 
so,  and  he  replies  that  he  has,  and  repeats  it,  it  is 
impossible  to  say  that  that  communication  is  privileged. 
The  case  is  quite  diflferent  from  that  in  which  a  person 


(o)  6  Car.  J*  P.  497. 


(6)  Eatter  Tenn  (^AprU  27th)»  1846. 
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merely  goes  to  another  and  asks  him  if  he  knows  any  Queen's  Bendu 

1  04.  c 

thing  on  a  particnlar  subject.     Smith  v.  Mathews  (a) *__ 

shews  the  distinction.    There  the  plaintiff  was  building      GwrrixHs 
for  a  committee  by  contract:   reports  reached  them        Lewis. 
that  inferior  timber  was  used  in  the  work ;  the  plaintiff 
demanded  an  inquiry;  and  the  committee  employed 
the  defendant  to  survey.     He  did  so,  and  told  them  that 
an  inferior  timber  was  used  ;  which  statement  the  jury 
D^atived.     Lord  Lyndhurst  C.  B.  then  said,  ^*  that  if 
tbey  believed  the  reports  originated  with  the  defendant, 
and  that  what  he  had  said  produced  the  inquiry,  the 
communication  was  not  privileged.     If  they  believed  it 
originated   elsewhere,  and  that  the  defendant,   being 
called    on   to  report,   had  bona  fide  made  the  state- 
ment, they  should  find   for    the  defendant."      Here 
the  defendant,   before  the    inquiry,  spoke  the  words 
which  led  to  it:  then,  being  asked  ^^have  you  made 
such  a  statement  V*  he  answers  that  he  has,  and  repeats 
it    I  grant  that,  if  the  defendant  had  merely  acknow- 
ledged a  statement  made  by  him  formerly,  that  would 
not  have  sustained  an  action,  except  as  evidence  of  such 
ibrmer  statement :  but  it  is  different  when  he  goes  on  to 
say:  "you  have  done  it  for  years."     Therefore  I  think 
there  was  no  privilege  in  this  case,  nor  did  the  onus  of 
proving  malice  lie  on  the  plaintiff.     It  is  contended  that 
my  lord  ought  to  have  told  the  jury  that  no  action  lay 
unless  there  were  positive  proof  of  a  malicious  inten- 
tion ;  but  that  raises,  in  other  words,  tho  question  whe- 
ther or  not  the  communication  was  privileged ;  and 
nnder  the  circumstances  here  stated  it  is  impossible  to 
say  it  was. 

(a)  1  U.  jr  Bf^*  151.] 
YOUVIT*  N.8.  F 
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Williams  J.  I  am  of  the  same  opinion.  The  defend- 
ant here  did  not  merely  answer  the  plainUiTs  question 
to  satisfy  a  curiosity  expressed  by. her,  but  re-asserted 
the  slander.  I  think  my  lord  was  justified  in  not  leav- 
ing the  case  to  the  jury  as  one  in  which  proof  of  actual 
malice  was  necessary. 


WiGHTMAN  J.  The  only  question  is,  whether  or  not 
the  communication  was  privileged.  I  think  it  was  not, 
and  that  the  case  comes  within  the  distinction  in  Smith 
v.  Mathews  (a).  If  the  reports  had  originated  elsewhere 
than  in  the  defendant,  and  he  had  merely  been  called 
upon  for  information,  and  given  it,  the  case  would  have 
been  different.  But  the  slander  here  was  uttered  in 
answer  to  a  question  which  he  himself  may  be  con- 
sidered as  causing  to  be  put  by  his  own  previous  state- 
ment. And  in  giving  the  answer  he  repeats  die  asser- 
tion. 

Lord  Denman  C.  J.  I  am  of  the  same  opinion.  The 
words  originally  spoken  were  extremely  injurious  to 
the  plaintiff;  and  she  was  bound  to  inquire  about  theui. 
Then  the  defendant,  in  answer  to  her  inquiry,  not  only 
says  that  he  made  the  statement,  but  makes  it  again. 
The  question  raised  by  the  present  argument  is,  in 
reality,  whether  the  having  uttered  a  slander  once  gives 
a  privilege  to  repeat  it.  It  has  been  the  constant  course 
of  persons  complaining  of  slander  to  ask  the  author 
whether  he  abides  by  the  imputation :  it  has  been  con- 
sidered unsafe  to  bring  an  action  without  doing  so.  No 
case  goes  the  length  of  laying  down  that  repetition  of  a 
calumny  in  answer  to  such  a  question  is  privileged.     In 


(a)  \}Li  Rob.  151. 
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Toogood  V.  Spyrif^  (a)  the  defendant,  in  the  presence   QueetCt  Bench, 

of  a  witness,  charged  the  plaintiff  with  having  broken | 

open  his  cellar  door ;  the  plaintiff  had  been  employed      Gjuffiths 
on  his  premises ;  and  it  appeared  that  there  was  some        Liwi:^ 
groond  for  the  imputation.    It  was  argued  that  the  com- 
munication, being  made  in  the  presence  of  a  third  per- 
son, was  not  privileged,  though  it  might  otherwise  have 
been  so :  the  C!onrt  of  Exchequer  held  that  *<  it  should 
have  been  left  to  the  jury  whether  the  defendant  acted 
maliciously  or  not:**  and  we  adopted  that  ruling  in 
Padmare  v.  Lawrence  (6).     In   Warr  v.  JoUy  {c)  it  did 
Dot  appear  that  the  defendant  had  ever  spoken  the 
words  till  the  plaintiff  questioned  him ;  there  the  learned 
Judge  held  that  the  words  were  privileged  by  the  occa- 
»0D  unless  the  defendant  was  actuated  by  malice,  and 
that  it  lay  on  the  plaintiff  to  shew  this :  he  had  put  the 
question,  and  brought  the  answer  upon  himself.     Smith 
V*  Mathews  {d)  not  only  agrees  with  the  other  cases, 
but  gives  the  rule  in  this.     Lord  Lyndhurst  there  told 
the  jury  that,  if  the  reports  originated  with  the  defend- 
uit,and  had  produced  the  inquiry,  his  repetition  of  them 
was  not  a  privileged  communication.     The  same  may  be 
said  here.    The  decisions  are  all  consistent,  and  furnish 
&  nde  which  is  that  of  common  sense. 

Rule  for  a  new  trial  refused.     As  to  a 
venire  de  novo. 

Cur.  adv.  vtilt. 

A  nde  nisi  for  a  venire  de  novo  was  granted.  May 
15th. 

(•)  1  Oo.  H.  4*  12.  181.  S.C.4  1)fr,  682.    ' 

0)  U  A  flp  J5.  SSa  (c)  6  Car.  i  P.  497. 

(4 1  ic  tr  A06. 151. 
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To  an  action 
for  a  libel 
defendant 
pleaded  Not 
guilty,  and  a 
justification. 
He  offered  no 
proof  of  the 
justification, 
but  gave  evi- 
dence to  shew 
that  the 
document  was 
published 
under  cir- 
cumstances 
rendering  it  a 
privileged  and 
private  com- 
munication 
between  de- 
fendant and  a 
third  party. 

Held  that 
the  jury,  in 
forming  their 
opinion  (upon 
the  first  issue) 
whether  or  not 
the  communica- 
tion was  privi- 
leged, ought 
not  to  take  into 
consideration 
the  fact  that 
the  justification 
had  been  plead- 
ed and  aban- 
doned. 


Wilson  against  Robinson. 

tf^ASE.  The  declaration  charged  that  defendant,  in 
the  form  of  a  letter  to  one  William  Tinmouikj 
published  a  libel  concerning  plaintiff,  in  his  employment 
as  master  of  a  brig  called  TAe  Robinson.  The  part 
of  the  letter  set  forth  stated  that  W.  TinmotdKs  re- 
commendation of  plaintiff  had  been  a  *^  great  loss ; 
his  wages  and  mate's,  what  he  has  destroyed,  and 
expences,  amounts  to  226/.,  and  an  embezzlement  of 
part  of  the  cargo  at  Holyhead  and  Falmouth.** 

Plea  1.  Not  guilty.  Issue  thereon.  2.  Justification, 
that  plaintiff  did  embezzle  goods  and  chattels  from  The 
Robinson^  to  wit  twenty  bushels  of  coals,  &c.,  at  Holy- 
head  and  Falmouth.  Replication,  traversing  the  em« 
bezzlement.     Issue  thereon. 

On  the  trial,  before  Wightman  J.,  at  the  last  Durham 
assizes,  it  appeared  that,  in  June  1842,  the  plaintiff  was 
engaged  as  master  of  The  Robinson  by  the  defendant 
and  Tinmouthy  who  were  then  joint  owners.  De- 
fendant, in  April  1843,  purchased  TinmoutKs  share  of 
the  vessel,  and,  in  August  1843,  wrote  and  sent  a  letter 
to  Tinmouthj  demanding  of  him  150/.  for  loss  on  the 
vessel.  The  letter  contained  an  explanation  of  some 
items  of  the  demand,  and  also  the  passage  set  out 
in  the  declaration.  On  the  part  of  the  defendant  no 
evidence  was  offered  to  support  the  plea  of  justifi- 
cation ;  but  a  verdict  on  the  first  issue  was  claimed,  on 
the  ground  that  the  communication  was  privileged 
For  the  plaintiff,  it  was  contended  that,  even  if  the  cir- 
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cuDistances  furnished  prima  facie  proof  that  the  com"  Queen*s  Bench. 

munication  was  privileged,  still   the  jury  might  infer 

express  malice  from  the  fact  of  a  justification   being        Wil«on 

placed  on  the  record,  and  abandoned.      The  learned      Robimsok. 

Judge  told  the  jury  that,  if  they  believed  the  letter  to 

be  simply  a  private  communication  from  defendant  to 

Tinmouth  in  the  course  of  business,  they  must  find  the 

&rst  issue  for  the  defendant,  and  ought  not  to  take  the 

second  plea  into  consideration.     Verdict  for  defendant 

on  the  first  issue,  and  for  plaintiiF  on  the  second. 

Mwrphy  Serjt.  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection.     Although  the  letter  might  be 
a  confidential  or  commercial  communication  with  re- 
spect to  the  account  between  defendant  and  Tinmouth^ 
yet  any  extraneous  matter,  injurious  to  the  plaintiff's 
character,  will  not  be  protected ;  Warren  v.  Warren  (a). 
As  proof  that  the  passage  reflecting  on  him  was  libellous 
within  this  principle,  the  jury  might  take  into  considera- 
tion the  fact  that  the  defendant  had  put  upon  the  record 
a  reiteration  of  the  charge,  but  admitted  its  falsehood  at 
the  trial.     In  Warwick  v.  F(nilJces{b\  where  the  plaintiff, 
in  trespass  for  false  imprisonment,  obtained  a  verdict 
upon  the  issue  on  Not  guilty,  Bx)lfe  B.  told  the  jury 
that,  in  estimating  the  damages,  they  might  take  into 
consideration  the  fact  that  the  defendant  had  pleaded  a 
justification  charging  the  plaintiff  with  felony,  in  support 
of  which  no  evidence  had  been  offered:  and  this  was 
upheld  by  the  Court  of  Exchequer.  Lord  Abinger  C.  B., 
said  that  putting  such  a  plea  on  the  record  was,  ^^  under 
the  circumstances,  evidence  of  malice."     Such  evidence 

(«)  \C.  M.^  R.  S50.  S.  C,  4  Tyrwh.  85a      (6)  12  Af.  ^  r.  507. 

F   S 
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Foiume  viL    is  admissible,  on  the  principle  sanctioned  by  Pearson  v. 

I  XC  4^  ^\ 

'__  Lefnaitre{a)  and  similar  cases. 

Wilson 
▼. 

RouNioir.  Lord  Denman  C.  J,     I  think  the  utmost  that  your 

authorities  could  prove  is,  that,  if  the  event  of  the  first 
issue  had  been  different,  the  second  plea  might  have 
furnished  evidence  of  malice,  in  aggravation  of  damages. ' 
But  your  present  application  seems  to  me  to  be  without 
authority. 

Patteson  J.   It  goes  very  much  beyond  the  principle 
affirmed  in  Waruoick  v.  Foulkes  (b). 

Williams  and  Wightman  Js.  concurred. 

Rule  refused. 

(o)  5  M.^  Gr.  700.  (6)  12  M,  ^  IK  507. 
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Harris  against  Reynolds.  ^^rU22d. 

A  SSUMPSIT  (declaration  11th  Naimnber  1844)  for  Toadeclara. 
goods  sold  and  delivered,  work  and  materials,  and  nth,  i844,  for 

^     .    .     1  goods  Bold  and 

on  an  account  stated.  deiiTered,  and 

Pleas  (23d  ^owwAct- 1844).    1.  To  the  last  count:  ^ted,"drf"nd- 
Non  assumpsit     Issue  thereon.  *°*  pleaded, 

^  November  2Sd, 

2.  ^^  And,  for  a  further  plea,  as  to  the  first  and  second  1844,  begin- 
ning **  And,  for 
counts  of  the   said    declaration,    the   defendant  saith  a  further  plea 

i»*^         1  !•  r    t  •  111-  .astothelst 

thav  after  the  making  of  the  promises,  and  before  the  and  2d  counts 

•    m«.         •  •  gs  .«.        of  the  said  de- 

commencement  of  this  suit,  to  wit  on  &c.,  ^^  certain  dis«  ciaration,  the 
putes,  differences  and  controversies  had  arisen,   and  8aith"t^t*"&c 
were  then  pendinff,  between  the  plaintiff  and  the  de-  f**^6*°flf  ^»^ 

*  o'  *  before  action 

fendant,  as  to  whether  or  not  the  defendant  was  indebted  brought,  dis- 
putes had  arisen 

to  the  plaintiff  in  any  and  what  sum  of  money  for  and  between  plain- 

tiff  and  dcfend- 

OD  account  and  in  respect  of  the  said  causes  of  action  in  ant  whether 

dciGndant  vr&s 

the  said  first  and  second  counts  respectively  mentioned  :  indebted  to 
and  thereupon  afterwards,  to  wit  on "  &c.,  "  for  the  anTwhat"  unT 
purpose  and  with  the  intent  of  settling  and  finally  dis-  ^f'a^foHr 
posing  of  and   putting  an  end  to  the  said  disputes,  ^|?^^\'P°"' 
differences  and  controversies,  they  the  said  plaintiff  and  ^cv  submitted 

themselves  to 

defendant  mutually  and  respectively  submitted  them-  refer,  and  did 

/»  1     Ti    1  r         t  •!  .       refer,  to  arbi^ 

selves  to  refer,  and  did  then  refer,  the  said  matters  in  tration,  and 
dispute  to  the  award,  order  and   arbitrament  of  cer-  mised  to  fulfil 
tain  persons,  that  is   to  say,"  &c.  (naming   the   arbi-  Se^^TbT^t^re 
trators)  "  and,   in   case   they   should   not  agree,  then  ^u"^i,^^ij_ 

upon  them  the 
reference ;  that  the  matters  in  dispute  are  still  under  their  consideration  ;  and  that  a  rea- 
sooable  time  has  not  elapsed  for  making  the  award.    Conclusion :  "  and  this  the  defendant 
is  reabdy  to  verify  &c.**     On  demurrer,  Held 

1.  That  the  plea  could  not  be  considered  as  plea  in  abatement  informally  pleaded. 

2.  That,  as  a  plea  in  bar,  it  was  bad ;  the  pendency  of  an  arbitration  being  no  answer 
to  an  action  for  recovery  of  a  debt. 

F   4 
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to  the  umpirage  of  one  J.  T. ;  and  the  said  plaintiff 
and  the  defendant  did  then  agree  that  the  decision 
or  award  oF  the  said  arbitrators  or  umpire  should  be 
final  and  binding  upon  the  said  plaintiff  and  defend- 
ant respectively,  so  that  the  said  decision  or  award 
should  be  made  or  come  to  within  a  reasonable  time  in 
that  behalf  from  the  time  of  the  making  of  the  said 
agreement  as  aforesaid."  Averment,  ^^  that  afterwards, 
to  wit  on "  &c.,  ^^  in  consideration  that  the  defendant 
had  then  promised  the  plaintiff  to  perform  and  fulfil  the 
said  award  or  umpirage  in  all  things  to  be  contained 
therein  on  the  part  and  behalf  of  him  the  said  defendant 
to  be  performed  and  fulfilled,  the  plaintiff  promised  the 
defendant  to  perform  and  fulfil  the  said  award  or  um- 
pirage in  all  things  to  be  contained  therein  on  the  part 
and  behalf  of  him  the  said  plaintiff  to  be  performed  and 
fulfilled."  Averment,  ^'  that  a  reasonable  time  for  the 
said  arbitrators  or  umpire  to  make  or  come  to  the  said 
decision  or  award  hath  not  yet  elapsed  since  the  time  of 
the  making  of  the  said  agreement  by  the  plaintiff  and 
the  defendant  as  aforesaid ;  nor  have  the  said  arbitrators 
or  umpire,  or  either  of  them,  made  or  come  to  a  deci- 
sion or  award  upon,  of  or  concerning  the  said  matters 
so  in  dispute  between  the  said  plaintiff  and  the  defend- 
ant as  in  the  introductory  part  of  this  plea  mentioned ; 
but,  on  the  contrary  thereof,  the  said  matters  in  dis- 
pute so  referred  by  the  plaintiff  and  the  defendant  as 
aforesaid  now  still  are,  and  remain  and  continue,  under 
the  consideration,  investigation,  examination  and  judg^ 
ment  of  the  said  arbitrators,  who  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit  on  "  &c.,  *'  took 
upon  tliemselves  the  burden  of  the  said  arbitration. 
And  this  the  defendant  is  ready  to  verify  &c." 
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Demorrer  to  plea  2,  assigning  for  causes :   That,   Queen^s  Jfmck. 

although  the  plea  impliedly  confesses  that  defendant  ]__ 

was  indebted  as  in  the  first  and  second  counts  men-        Harms 
tiooedf  yet  the  said  plea  doth   not  avoid  the  same.      Ritvoum 
That    the    pendency  of  a    reference   is    no   defence 
to  an  action  for  the  recovery  of  a  debt.     And  that 
the  plea  amounts  to  accord  only,  without  satis&ction. 
Other  grounds  were  stated,  which  it  is  unnecessary  to 
set  forth. 
Joinder  in  demurrer. 

Peacock  for  the  plaintiff.  Allen  v.  Milner  {a)  shews 
that)  even  if  the  award  had  been  made,  it  would  be  no 
answer  unless  performance  had  followed.  [^Wighiman  J. 
Suppose  this  plea  were  held  bad,  and  the  plaintiff  were  to 
recover,  and  then  the  arbitrators  were  to  decide  that  he 
had  no  cause  of  action.]  The  award  would  be  inoperative 
against  the  judgment  of  this  Court.  [  Wightman  J.  Then 
do  you  say  that  in  all  cases  of  reference  the  plaintiff 
may  bring  his  action,  and,  if  he  be  quick  enough,  obtain 
judgment  pending  the  reference  ?]  Application  might  be 
made  to  the  Court,  before  judgment,  to  stay  proceedings, 
or,  after  it,  to  stay  execution ;  though  in  the  latter  case, 
probably,  the  Court,  having  decided  that  there  was 
caoie  of  action,  would  not  interfere.  The  reference 
here  is  by  private  agreement  only,  not  by  rule  of  Court ; 
and  there  is  no  stipulation  for  making  the  agreement  a 
rule  of  Court  It  does  not  appear  that  the  arbitrators 
had  any  power  to  direct  what  should  be  done  by  the 
parties,  or  to  decide  more  than  would  be  determined  by 
the  judgment  of  this  Court     The  case,  therefore,  falls 

(«)  sCfv. 4  J.  47.  &  a  8  2y.  us. 
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within  the  general  principle,  that  accord  without  satis- 
faction is  no  answer.     In  Thompson  v.  Chamock  (a)  it 
was  held  no  defence  to  an  action  of  covenant  on   a 
charter  party,  that  the  plaintiiFand  defendant  had  agreed 
by  the  same  charter  party  to  refer  any  difference  that 
should  arise  under  it,  that  the  matter  declared  upon 
was  such  a  difference,  and  that  defendant  had  been  ready 
and  willing  and  offered  to  refer.  In  Bayley  v.  Homan{b)j 
which  was  an  action  of  covenant  by  reversioner  against 
termor   for   non-repair,   defendant   pleaded   that  afler 
breach,  and  before  action  brought,  in  consideration  that 
defendant  at  plaintiff's  request  had  become  occupier  of 
the  premises  at  a  certain  rent  payable  to  plaintiff,  and 
had  promised  plaintiff  to  repair  on  or  before  12th  April, 
plaintiff  promised  defendant  to  give  time  to  defendant, 
and  not  bring  any  action  for  the  non-repair,  until  that 
day,  and,  if  the  premises  were  repaired  on  that  day,  to 
forego  all  claim  against  defendant  for  the  breaches ;  and 
that  defendant  continued  tenant,  and  was  always  ready  and 
willing  to  fulfil  his  agreement  and  to  repair,  but  plaintiff 
brought  his  action  before  the  1 2th  of  April.   The  Court 
of  Common  Pleas  held  it  to  be  establisheil  that  an  ac- 
cord, to  be  a  good  defence,  must  be  executed,  which 
this  was  not ;  and  they  held,  further,  that  the  defendant's 
agreement,  so  far  as  it  merely  gave   the   plaintiff  a 
right  of  action  for  breaches  in  respect  of  which  he  was 
already  entitled  to  sue,  was  no  consideration  for  the 
plaintiff's  forbearance.     Good  v.  Cheesman  (c),  as  Tifi" 
dal  C.  J.  points  out  in  Bailey  v.  Homan  {b\  stood  upon 
entirely  different  grounds;  the  agreement  there  being, 
not  a  simple  accord  with  the  plaintiff,  but  ^*  a  valid  new 


(a)  8  T,  R.  139. 
(c)  2B,f^Ad.  328 


(b)  S  New  Co.  915. 
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coDtnct  between  the  other  creditors  and  the  debtor^  Queen^s  Bench. 

1845 
captbie  of  being  immediately  enforced."    The  agree-    «' 

meot  entered  into  by  the  plainti£f  bad  induced  the  other       Hakeis 

creditors  to  compound  in  like  manner;  if  he  could  have     BjnrvoLDs. 

broken  his  agreement  they  would  have  been  defrauded. 

So^  an  agreement  to  take  a  less  sum  in  satisfaction  of  a 

greater  is  not,  in  general,  binding;  but  it  does  bind 

if  it  has  led  other  creditors  to  make  a  similar  com- 

poBJtioo. 

BvUj  contra.  The  defence  here  is  not  pleaded  by 
way  of  accord  and  satisfaction,  which  was,  substan- 
tiaDy,  the  effect  of  the  pleas  in  Allen  v.  Milner  (a)  and 
&%  V.  Homan{b),  but  as  a  temporary  bar,  and  in  the 
natnre  of  a  plea  in  abatement  It  is  like  pleading  the 
pendency  of  another  action.  It  is  true  that  the  present 
plea  is  not  formally  pleaded  in  abatement ;  but  objec- 
tioos  on  such  a  ground  are  causes  of  special  demurrer ; 
Viaan  v.  Jeniin{c);  the  objection  was  so  raised   in 

Siaaard  v.  Greaves  {d).     [Pcittesofi  J.   There  is  a  plea 

• 

b  bar  to  the  same  count:  both  cannot  be  pleaded.] 
Ilie  Court  cannot  look  at  a  distinct  plea  not  demurred 
ta  [PaUeson  J.  The  second  plea  begins  ^^  And  for  a 
inrther  plea.''  There  cannot  be  two  pleas  in  abate- 
oeoL]  The  objection  to  the  two  pleas  being  pleaded 
together  would  apply  only  to  their  being  allowed  by  the 
Coart;  it  would  not  be  ground  of  demurrer:  nor  is  it 
90  taken.  If  the  plea  is  one  which  ought  to  have  been 
iormaUy  pleaded  in  abatement,  yet,  if  the  Court  see,  from 
the  whole  record,  that  the  action,  under  the  circumstances, 
ought  not  to   proceed,  they  will  give  the  right  judg- 

(a)  'iCros^J.  47.  SI  C  2  Tyr.  US.         (6)  SNew  Co.  915. 
(c)  Sil  i  E.  741.  763.  (d)  10  M.  $•  W.  711. 
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ment,  ex  officio,  as  was  done  in  Le  Bret  v.  Papillon  (a), 
.  where  the  plea  prayed  judgment  of  the  action  generally, 
when  it  should  have  prayed  judgment  if  the  plaintiff 
ought  further  to  maintain  his  action.     As  to  the  sub- 
stance of  this  plea,  it  is  reasonable  that  the  pendency 
of  another  judicial  proceeding,  in  the  form  chosen  by 
both  parties,  should  at  least  stay  litigation  of  the  same 
matter  in  this  Court.     In  Kill  v.  HoUister{b\  which 
was  an  action  upon  a  policy  of  insurance  with  a  clause 
of  reference,  the  Court  said :  "  if  there  had  been  a  re- 
ference depending "  "  it  might  have  been  a  bar,"  but, 
'^  as  no  reference  has  been,  nor  any  is  depending,  the 
action  is  well  brought"     In  Thompson  v.  Chamock{c) 
no  reference  was  depending.     And,  in  Gate  v.  Bishop 
of  Carlisle  (rf),  where,  to  a  declaration  for  work  and 
labour,   defendant  pleaded    that  the   work   was   done 
under  an  agreement  by  which  nil  disputes  were  to  be 
determined  by  F.  G. ;  that,  after  the  cause  of  action  had 
arisen,  F.  G.  was  called  upon,  and  required  by  both 
parties  to  proceed  under  the  agreement,  and  that  he  made 
his  award;  the  Court  of  Exchequer,  on  demurrer,  held 
the  plea  good,  and  distinguished  the  case  from  Thompson 
V.  Chamoch  (c)  **  on  the  ground  that  both  parties  had 
called   on   the    arbitrator   to  proceed."      [Paiteson  J. 
There  an  award  had  been  made.]     The  award,  without 
payment  of  the  debt,  was  not  a  satisfaction.     Good  v. 
Cheesman  (f),  though  it  differed  in  some  degree  from 
this  case,  shews  that  the  right  of  action  upon  a  contract 


(a)  4  Eati.  502. 
(c)  8  T.R.IS9. 
(f/)  Trin,  T.  3  fF.  4. 
(c)  2B.iA(L  328. 


(6)  1  JrUs.  129. 
H'atson  on  Arbitration f  11.,  note  (2),  Sd  ed. 
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may  be  barred  by  a  new  contract^  substituting  another  Queen's  Benek. 

right    The  present  plea  is  an  answer^  if  considered    I 

as  a  plea  in  abatement ;  but  it  is,  more  properly,  a  tem-  Hamw 

porary  bar.  Ritwolds. 

Peacock^  in  reply.     A  plea  in  abatement  should  be 
pleaded  widiin  four  days.     If  advantage  may  be  taken 
of  this  plea  as  in  abatement,  a  defendant  is  virtually 
empowered  to  plead  in  abatement  at  any  time.     By  the 
New  roles,  HiL  4  fV.  4.  General  Rides  and  B^ukUions, 
9  (a)f  a  plea  in  bar  is  no  longer  required  to  begin  with 
acdooem  non,  or  conclude  widi  a  prayer  of  judgment :  but 
a  plea  in  abatement  must  sUll  have  the  formal  commence- 
ment and  conclusion  of  such  a  plea :  if  those  are  omitted, 
it  must,  by  the  same  rule,  *^  be  taken,  unless  otherwise 
expressed,  as  pleaded"  **  in  bar."    This  is  not  a  case  in 
whidi  the  plwitiff  could  have  a  better  writ.    The  plea 
answers  the  action,  or  is  no  answer.    In  1  Chitty  on 
PUading^  476  (i),  it  is  said :  *^  The  anxiety  of  the  Courts 
to  discourage  dilatory  pleas  probably  first  induced  them 
to  depart,  in  construing  such  pleas,  from  the  relaxed 
nile  which  applies  to  pleas  in  bar,  in  respect  of  the 
prayer  of  judgment;  and  if  a  plea  which  contains  mat- 
ter in  abatement  conclude  in  bar,  and  be  found  against 
the  defendant,  it  is  a  plea  in  bai*,  and  final  judgment 
^  be  given  upon  it,  because  by  praying  judgment  if 
the  plaintiff  shall  maintain  his  action,  the  defendant  ad- 
mits the  writ  to  be  good.     So  a  plea  which  begins  in 
bar,  though  it  contain  matter  in  abatement,  and  con- 
clude in  abatement,  is  nevertheless  considered  to  be  a 
plea  in  bar,  and  final  judgment  shall  be  given."    Sup- 

(a)  5B.ffAd.  ?.  (6)  7th  ed. 
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posing  this  plea  to  be  in  abatement^  the  objection  may 
be  taken  on  general  demurrer,  the  statutes  as  to  special 
demurrer  not  applying  to  such  pleas.  The  plea,  if  in 
bar,  is  no  answer.  Alien  v.  Milner  {a)  shews  that,  in  a 
case  of  this  kind,  even  an  award,  unperformed,  is  not 
equivalent  to  a  judgment.  The  dictum  relied  upon,  in 
Kill  V.  HoUister  (i),  was  only  thrown  out  incidentally, 
and  was  cited  without  effect  in  Thompson  v.  Chamock  (c). 


Lord  Denman  C.  J.  I  think  this  plea  was  most 
clearly  meant  as  a  plea  in  bar,  but  is  not  a  good  plea* 
of  that  kind,  and  cannot  avail  as  a  plea  in  abatement. 

Patteson  J.  The  defendant  is  not  entitled  to  have 
this  considered  as  a  plea  in  abatement  Manifestly,  on 
the  face  of  it,  it  is  a  plea  in  bar :  it  is  pleaded  twelve 
days  after  the  declaration.  Every  thing  shews  that  it 
is  in  bar.  It  wants  the  proper  commencement  and 
conclusion  of  a  plea  in  abatement.  And,  as  plea  in 
bar,  it  is  cl  early  bad. 

Williams  and  Wightman  Js.  concurred. 


Butt  asked  leave  to  amend,  stating  that  an  award 
had  now  been  made :  but  the  Court  refused  to  grant  it. 

Judgment  for  plaintiff ((f). 

(a)  2  Cto,  if  J.  47.     S.  C,  2  Tyr.  113. 

(6)  1  WUs.  129.  (c)  8  T,  R,  139. 

*   (</)  See>  OS  to  a  *'  temporary  bar,"  the  judgments  of  Littledale  and  JPU- 
teson  Js.  in  Snook  v.  Mattodr,  5  A.  ^  E.  239.  249. 
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Behmey  against  Read. 

npRESPASS  for  breaking  and  entering  plaintiff's  Asubmisaion 

close,  digging  gravel,  cutting  furze,  &C.  by  agreement 

Plea  6.  That,  before  the  times  when  &c,  to  wit  &c.,  attested  is  not 

Robert FeUawes  was  seized  in  his  demesne  as  of  fee  of  a  proved byevi. 

certain  farm,  called  &c.,  and  claimed  for  himself  and  his  ^^\^^^^^^^ 

tenants,  occupiers  thereof,  the  right  of  taking  gravel  and  agreement  a 

cutting  furze  in  the  locus  in  quo  for  the  use  of  the  said  under  stat. 
.  .     9  &  10  fT,  s. 

larm,  which  right  the  now  plaintiff  denied;  and  the  said  c.i5.  t,  i. 

Tight  and  other  matters  were  in  difference  between  them  at  order  for  re- 

the  time  of  the  making  of  the  indenture  next  mentioned*  ,^°^prov^ 

And  thereupon  afterwards,  to  wit  on  &c.,  in  and  by  a  ^*^**  ™^^  °^ 

certain  indenture  then  made  between  plaintiff  gf  the  one 

part  and  the  said  IL  F.  of  the  other  part,  and  sealed 

^^ith  the  seals  of  plaintiff  and  R.  F.j  they,  the  plaintiff 

^«^d  K  F.J  did  mutually  agree  with  each  other  to  refer, 

"^^d  plaintiff  and  R.  F.  did  then  thereby  refer,  the  said 

^^^^^tters  so  in  difference  between  them  to  the  award, 

^itrament  Sac  of  one  Henry  Dover^  so  as  &c.  (award 

be  made  in  three  months  &c.)«     Averment  that  H. 

^^hxr  made  his  award,  and  thereby  adjudged  that  R*  F,^ 

^  such  owner  of  the  farm,  and  his  tenants   &c.,  had 

^  right  to  cut  furze  &c.,  and  to  take  gravel  &c.,  sub- 

j^  to  a  certain  limitation.    Justification  by  defendant  as 

tenant  to  jR.  P.  of  the  said  farm. 

Replication  to  plea  6.  That  no  such  reference  or 

^v&rd  as  in  that  plea  mentioned  was  made,  in  manner 

^d  form  &C.      Conclusion    to   the  country.      Issue 

'  thereon. 
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On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Norfolk 
Summer  assizes,  1843,  the  defendant,  to  support  the 
sixth  plea,  offered  in  evidence  the  rule,  in  the  usual  forniy 
making  the  submission  to  arbitration  a  rule  of  Court 
It  appeared  by  the  rule  that  the  submission,  which  was 
embodied  in  it,  had  been  attested  by  two  subscribing 
witnesses.  The  evidence  was  objected  to,  but  received : 
and  the  defendant  had  a  verdict  on  this  issue,  and  all 
the  others  except  one  on  which  nothing  now  turns. 


Andrews^  in  the  ensuing  term,  moved  for  a  new 
trial,  on  the  ground,  among  others,  that  this  evidence 
was  improperly  received,  the  rule  of  Court  being  no 
evidence  of  the  submission*  (He  also  objected  that  the 
rule  of  Court  had  been  proved  by  an  oiBce  copy,  which 
was  not  sufficient;  but  nothing  ultimately  turned  on  this 
point.)  He  cited  Brazier  v.  Jones  (a).  A  rule  nisi  was 
granted.     In  last  Hilary  vacation  (i). 


Byles  Serjt  and  Gunning  shewed  cause.  The  rule 
of  Court  was  sufficient  proof  of  the  submission ;  and  it 
was  not  necessary  to  prove  the  agreement  itself.  In 
Still  V.  Hal  ford  {c)  the  declaration  alleged  a  reference  to 
arbitration  by  a  Judge's  order ;  and  Lord  Elleriborough 
held  that  the  order  was  sufficiently  proved  by  putting  in 
the  rule  which  made  it  a  rule  of  Court.  In  Brazier  v. 
Jones  {a)  the  rule  making  the  submission  a  rule  of 
Court  was  held  no  proof  of  the  submission ;  but  there 
the  action  was  against  a  person  not  party  to  the  refer- 

(a)  8  5.  if  C.  124. 

{hi)  The  case  was  argued  on  February  1st,  before  Lord  Denman  C.  J., 
Pattemm  and  Wigktman  Js.,  and  adjourned  to  February  Sd,  when  Walton 
was  stopped  by  the  Court. 

(c)  4  Camp.  17. 
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eD€e;  and  the  issning  of  an  attachment,  the   material  QueenU  Bench. 

fiict  Id  the  case,  was  so  alleged  in  the  declaration  that '____ 

it  became  necessary  to  give  strict  proof  of  the  proceed-       Bit»NiY 
ings  OD  the  arbitration.     And  the  case  appears  to  have        ^kau. 
been  discussed  with  reference  solely  to  the  effect  of  the 
nile  for  an  attachment. 

K  H.  WatsoHj  contra.  The  rule  of  G>urt  was  not 
evidence  of  the  submission,  even  as  between  the  par- 
ties to  it.  In  Conqfton  v.  Chandless  (a)  Lord  Kenyan 
beld  that  the  existence  of  a  warrant  of  attorney  was 
not  proved,  so  as  to  make  its  production  unnecessary, 
by  proof  of  a  rule  of  Court  setting  the  warrant  of 
attorney  aside.  [Patteson  J.  There  the  warrant  of 
attorney  was  not  made  part  of  the  rule  itself,  as  the  sub- 
mission is  here.]  The  obtaining  of  a:  rule  is  an  ex 
parte  proceeding,  and  does  not  make  the  rule  evidence 
of  the  facts  introduced  into  it :  Woodrqffe  v.  Wil^ 
Ham  (b).  Brazier  v.  Joiies  (c)  is  a  direct  authority  for 
the  plaintiff.  The  submission  here  was  an  instrument 
executed  by  two  parties  and  attested:  the  execution 
ought  to  have  been  proved  by  the  attesting  witnesses. 
Even  a  direct  admission  does  not  supply  the  place  of 
SQch  proof,  unless  the  want  of  it  be  regularly  accounted 
fcr;  Call  v.  Dunning  {d\  Abbot  v.  Plumbe{e\  The 
cases  on  this  subject  were  considered  in  Fox  v.  Waters  {g), 
Stat  9  &  10  fF.  S.  c.  15.  5. 1.  provides  for  making  the 
nbmission  a  rule  of  Court,  in  order  that  the  award 
0^7  be  enforced  by  attachment ;  but  it  does  not  alter 
Ae  mode  of  proving  the  agreement  in  a  cause.     The 

(•)  4  Etp.  N.  P.  C.  18.  (6)  6  Taunt.  19. 

(c)  SB,^  a  184.  (d)  4  East,  53. 

(<)  1  Doug.  S16.  (g)  \2jt^E. 43. 

I^OUVII.  N.8.  G 
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proceeding  directed  by  the  act  for  obtaining  the  rule  is 
altogether  ex  parte.  In  a  plea,  it  is  not  enough  merely 
to  set  out  such  a  rule ;  the  previous  agreement  must  be 
pleaded.  Siill  v.  Halford  (a)  is  distinguishable  on  the 
ground  that  the  reference  there  was  by  a  Judge's  order, 
which  might  be  deemed  a  proceeding  of  the  Court, 
to  be  judicially  noticed.  The  order  merges  in  the  rule 
of  Court.  An  agreement  between  parties,  of  which  the 
Court  can  know^  nothing,  is  entirely  different.  {^Patte* 
son  J.  In  practice,  the  Judge's  order  itself  is  admitted 
as  evidence  without  further  proof:  the  inconvenience 
would  be  so  great  if  it  were  otherwise.] 


{Byles  Serjt.  referred  to  Slatterie  v.  Pooley{b)  as 
shewing  that  an  admission  may  be  evidence  of  a  written 
instrument,  if  it  embodies  such  instrument  by  recital.) 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  the  vacation  after  this  term 
{Ma?/  15th),  delivered  the  judgment  of  the  Court. 

In  this  case  it  became  necessary  for  the  defendant  to 
prove  an  agreement  of  reference.  The  only  evidence 
of  it  was  the  rule  of  Court  in  which  it  was  recited  and 
incorporated.  .  But  the  recital  shews  it  to  have  been 
attested  by  two  subscribing  witnesses,  neither  of  whom 
was  called  on  the  trial.  The  evidence  was  objected  to ; 
and,  on  the  argument,  no  authority  in  favour  of  such 
evidence  was  brought  before  us.  That  which  came 
nearest  was  SOU  ▼•  Halford  {a)^  where  Lord  EUeti' 
borough  gave  credit  to  a  rule  of  Court  in  reciting  a 
Judge's  order  whereon  it  was  founded.     Now  a  Judge's 


(a)  4  Camp,  17. 

{b)  6  If.  4"  ^*  664.     Recognised  in  Hovmrd  y.  Smith,  SAf.^  G.  254. 
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order  is  itself  a  judicial  act;  and,  when  made  a  rule  of  Queen's  Bench. 


Court,  its  character  is  not  altered ;  the  form  only  is  *_ 

altered :  and  in  the  case  of  an  arbitration  the  submission        Bkevxt 

V. 

becomes  a  submission  by  rule  of  Court  just  as  much  as         Rsi^D. 
if  it  had  originally  been  so  without  a  Judge's  order; 
the  rule  therefore  is  the  proper  evidence  of  such  sub- 
mission. 

But  a  submission  by  written  agreement  is  a  con- 
tract requiring  to  be  proved  like  any  other  contract, 
if  its  existence  be  denied.  It  is  true  that  by  statute  it 
may  be  made  a  rule  of  Court :  but  that  is  only  for  the 
purpose  of  enforcing  the  performance  in  a  summary 
manner :  the  character  of  the  contract  is  not  altered  by 
its  being  made  a  rule  of  Court ;  nor  is  it  the  rule  which 
gives  it  a  binding  effect .  upon  the  parties,  as  in  the  case 
of  a  submission  by  rule.  Then,  as  the  making  it  a  rule 
of  Court  is  certainly  an  ex  parte  proceeding,  the  rule 

obtained  by  one  party  behind  the  back  of  the  other  can 

never  be  proof  of  the  contract  as  against  that  other. 
We  are  of  opinion,  therefore,  that  the  evidence  was 

wrongly  admitted,  and  that  the  rule  must  be  absolute 

for  a  new  trial. 

Rule  absolute. 
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Stat.  28  //.  8.       A  SSUMPSIT  for  money  had  and  received.     Plea : 

c.  1 1 .  5.  3,  en-    LM. 

acts  that  the  Non  assumpsit.     Issue  thereon. 

tithes,  fruits,  lo-r-i  ^^t  f»^*j 

&c.,  emolu-  On  the  trial,  before  Lord  Deiiman  C.  J.,  at  the  Mid- 

"  and  all  other  dlesex  sittings  after   Trinity  term,  1 844,  a  special  ver- 

revenues*"^  dict  was  found,  which  was  in  substance  as  follows, 

casualties  or  ^^[x^i   the   plaintiff  was   and    is   one   of  the   former 

pronts,  certain  « 

and  uncertain,     chaplains  of  the  House  of  Commons  hereinafter  men- 

afTering  or  *■ 

belonging  to 

any  **  **  prebend,*'  &c.,  '*  growing,  rising,  or  coining,  during  the  time  of  vacation  of  the 

Kame/'  shall  belong  to  the  person  next  presented,  towards  the  payment  of  tlie  first  fruits  to 

the  Crown. 

Stat.  5  9c  a  W.  4.  c.  80.,  reciting  that  the  King  had  issued  a  commission  of  enquiry 
into  ecclesiastical  matters,  and  had  significfl  his  intention  to  defer  nomination  to  any 
prebend,  &c  ,  till  the  commissioners  had  considered  tlie  circumstances  connected  there- 
with, enacted  (sect.  1)  that,  where  any  prebend,  &c.,  in  the  patronage  of  his  Majesty,  should 
during  the  existence  of  the  commission  become  vacant)  all  profits  and  emoluments  which 
had  arisen  or  accrued,  and  should  arise  and  accrue,  from  every  such  vacant  prelxfnd, 
&c.,  whether  from  lands,  &c.,  to  the  same  belonging,  or  from  rents,  &c.,  dividends  or 
emoluments  belonging  to  any  chapter,  &c.,  of  which  the  prebendary,  &c.,  last  in  pos- 
session was  a  member,  should  be  paid  to  the  treasurer  of  Queen  Anne\  bounty,  who 
(sect.  2)  should  keep  an  account  thereof,  and  "retain  the  balance  in  his  hands  until  he 
shall  be  otherwise  ordered  by  competent  atUhorily,**  But  that  nothing  in  the  act  should 
prevent  the  King  from  appointing  a  successor  to  any  prebend,  &c.,  which  had  or  should 
become  vacant,  in  case  he  should  thirik  proper. 

Afterwards  a  prebend  in  the  gift  of  the  Crown  became  vacant. 

During  the  vacancy,  stat.  6  &  7  H^,  4,  c.  67.  enacted  that  no  appointment  should  be 
made  to  any  prebend,  &c.  (describing  a  class  comprehending  the  prebend  in  question). 

Stat.  1  &  2  Vift.  c.  108.  enacted  that  the  statute  last  mentioned  should  not  be  construed 
to  prevent  the  Crown  from  appointing  R.  to  any  prebend  then  vacant. 

Afterwards,  R.  was  appointed  to  the  prebend  in  question. 

After  such  appointment,  stat.  S  &  4  Vict.  c.  US.  repealed  stats.  5  Si  6  W,  A,  i*.  SO.  and 
6  &  7  IV.  4,  c  67.,  and  enacted  that  the  treasurer  should  pay  to  the  commissioners  (the 
commission  being  still  in  force)  all  moneys  remaining  in  his  hands. 

Held,  by  the  Court  of  Queen's  Bench,  tliat  R.  was  entitled  to  recover  from  the  trea- 
surer all  moneys  arising  from  profits  of  the  prebend,  comprehended  in  stat.  28  H.  8,  c,  11. 
s.  3.,  which  had  come  to  the  treasurer's  hands  between  the  occurrence  of  the  vacancy  and 
the  appointment  of  R  ,  and  which  R,  had  demanded  of  the  treasurer  before  the  passing  of 
stat.  3  &  4  Vict.  c.  1 13.     But 

Held,  by  the  Court  of  Exchequer  Chamber, 

That,  on  a  special  verdict,  finding  that  certain  moneys  claimed  by  R.  of  the  treasurer 
were  in  the  treasurer's  hands  at  the  time  of  the  appointment,  being  the  "  net  profits  **  of 
the  prebend  for  the  period  since  the  vacancy,  it  did  not  appear  that  **  net  profits  **  were 
comprehended  in  the  description  of  "  all "  "  whatsoever  revenues,  casualties  or  profits, 
certain  and  uncertain,**  &c.,  in  stat.  28  H.  8.  c.  11.  s,  3.:  for  that  this  statute  would  not 
comprehend  a  share  in  the  aggregate  property  of  the  chapter,  hut  **  net  profits  *'  might 
have  that  meaning :  and  that,  upon  such  interpretation  of  the  verdict,  R,  would  have  no 
claim. 
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tioned ;  and  the  defendant  now  is,  and,  during  all  the   Qfuvn's  ifench. 

period  from  the  passing  of  stat,  5  Sc  6  fV.it,    c.  30.,       ^ *-■ 

intituled  "  An  act  for  protecting  the  revenues  of  vacant  R^rroK 
ecclesiastical  dignities,  prebends,  canonries,  and  bene-  Hooosox. 
fices  without  cure  of  souls,  and  for  preventing  the  lapse 
thereof,  during  the  pending  enquiries  respecting  the 
state  of  the  Established  Church  in  England  and  fVales^** 
was,  the  treasurer  of  the  Governors  of  Queen  Anne*s 
Bounty* 

That,  by  the  said  act,  after  reciting  that  his  Majesty 
had  signified  his  intention  to  defer  the  nomination  to 
any  vacant  dignity,  prebend,  canonry,  or  benefice  with- 
out cure  of  souls,  until   the  circumstances   connected 
therewith  had  undergone  the   consideration  of  certain 
commissioners  theretofore  named   for   considering  the 
state  of  the  Established  Church  in  England  and  Wales 
with  reference  to  ecclesiastical  duties  and  revenues,  it  was 
enacted  (a)  that,  where  any  dignity,  prebend,  canonry, 
or  benefice  without  cure  of  souls,  being  in  the  patron- 
age of  His  Majesty,  should  become  vacant  during  the 
existence  of  the  said  commission  then  in  force,  or  of 
any  renewal  thereof,  all  profits  which  should  arise  and 
accrue  from  the  same,  until  a   successor  should  have 
been  appointed   thereto,  should    be  paid  to   the  trea- 
surer for    the  time   being   of  the    Governors   of   the 
Bounty  of  Queen  Anne^  who  should,   for  the  purpose 
of  enforcing  payment,  have  and  enjoy  all  legal   rights, 
powers  and  remedies,  whether  by  action,  suit  cr  dis- 
^s,  which  would  belong  to  such,  successor:  and  (&) 
that  such  treasurer  should  keep  an  account  of  all  sums 
f^ived  by  him  under  the  said  act,  and  should  retain 
^e  balance,  after  the   allowance   of  proper  disburse- 

(a)  Sect.  1.  {h)  Sect.  2. 
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ments,  in  his  hands,  until  he  should  be  otherwise  or- 
dered by  competent  authority. 

That,  by  the  first  section  of  stat  6  8c  7  ^.  4.  c.  67.  (a), 
intituled  '^  An  act  for  suspending  for  one  year  appoint- 
ments to  certain  dignities  and  offices  in  Cathedral  and 
Collegiate  Churches,  and  to  sinecure  Rectories,"  it 
was  enacted  that  no  appointment,  presentation  or  col- 
lation should  be  made  to  any  canonry,  prebend  or 
dignity  in  any  Cathedral  Church  in  England  or  Wales^ 
which  Was  then  vacant,  or  should  thereafter  become 
vacant  during  the  continuance  of  the  said  act,  subject 
to  certain  exceptions  which  did  not  include  the  pre- 
bend or  canonry  hereinafter  mentioned,  to  which  the 
plaintiff  was  appointed.  That,  by  the  fourth  section 
of  the  last  mentioned  act,  it  was  enacted  that  the  said 
last  mentioned  act  should  continue  and  be  in  force  for 
one  year  from  the  passing  thereof,  and,  if  parliament 
should  be  then  sitting,  until  the  end  of  the  session  of 
parliament. 

That,  by  stat.  7  W^.  4.  8c  1  VicL  c.l\.,  intituled  "An 
act  to  continue  until  the  1st  day  oi  August  1838,  and  to 
the  end  of  the  then  session  of  parliament,  two  acts  of 
the  last  session  of  parliament,  for  suspending  appoint- 
ments to  certain  dignities  and  offices  in  Cathedral  and 
Collegiate  Churches,  and  to  sinecure  rectories,  and 
for  preventing  the  immediate  effects  on  ecclesiastical 
jurisdictions  of  the  measures  in  progress  for  the  altera- 
tion of  dioceses,"  it  was  enacted  (b)  that  the  act  lastly 
before  mentioned  should  continue  and  be  in  force  until 
1st  August  1838,  and,  if  parliament  should  be  then 
,  sitting,  until  the  end  of  the  then  session  of  parliament. 

That,  by  the  first  section  of  slat.  1  &  2  Vict.  c.  108.  (c), 

(a)  Royal  assent,  ISth  August  1836.  (6)  Sect.  1. 

(c)  Royal  assent,  15tli  August  183S.  ^ 
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tioned ;  and  the  defendant  now  is,  and,  during  all  the   Qntvn's  Vencfi. 

period  from  the  passing  of  stat.  5  &  6  ^.  4.    c.  30.,       ^ '-■ 

intituled  "  An  act  for  protecting  the  revenues  of  vacant  R«pton 
ecclesiastical  dignities,  prebends,  canonries,  and  bene-  Hodosok. 
fices  Without  cure  of  souls,  and  for  preventing  the  lapse 
thereof,  during  the  pending  enquiries  respecting  the 
state  of  the  Established  Church  in  England  and  fVales^*' 
was,  the  treasurer  of  the  Governors  of  Queen  Anne's 
Bounty, 

That,  by  the  said  act,  after  reciting  that  his  Majesty 
had  signified  his  intention  to  defer  the  nomination  to 
any  vacant  dignity,  prebend,  canonry,  or  benefice  with- 
out care  of  souls,  until   the  circumstances   connected 
therewith  had  undergone  the    consideration  of  certain 
oommissioners  theretofore  named   for   considering  the 
state  of  the  Established  Church  in  England  and  Wales 
with  reference  to  ecclesiastical  duties  and  revenues,  it  was 
enacted  (a)  that,  where  any  dignity,  prebend,  canonry, 
or  benefice  without  cure  of  souls,  being  in  the  patron- 
age of  His  Majesty,  should  become  vacant  during  the 
existence  of  the  said  commission  then  in  force,  or  of 
any  renewal  thereof,  all  profits  which  should  arise  and 
accrue  from  the  same,  until  a   successor  should  have 
been  appointed   thereto,  should   be  paid  to   the  trea- 
surer for    the  time   being  of  the   Governors   of   the 
Bounty  of  Queen  Anne,  who  should,   for  the  purpose 
of  enforcing  payment,  have  and  enjoy  all  legal  rights, 
powers  and  remedies,  whether  by  action,  suit  cr  dis- 
tress, which  would  belong  to  such,  successor :  and  {b) 
that  sach  treasurer  should  keep  an  account  of  all  sums 
received  by  him  under  the  said  act,  and  should  retain 
the  balance,  after  the   allowance   of  proper  disburse- 

(a)  Sect.  1.  {b)  Sect.  2. 
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ments,  in  his  hands,  until  he  should  be  otherwise  or- 
dered by  competent  authority. 

That,  by  the  first  section  of  stat  6  &  7  ^.  4.  c.  67.  (a), 
intituled  '^  An  act  for  suspending  for  one  year  appoint^ 
Dients  to  certain  dignities  and  offices  in  Cathedral  and 
Collegiate  Churches,  and  to  sinecure  Rectories,"  it 
was  enacted  that  no  appointment,  presentation  or  col- 
lation should  be  made  to  any  canonry,  prebend  or 
dignity  in  any  Cathedral  Church  in  England  or  Wales^ 
which  Was  then  vacant,  or  should  thereafter  become 
vacant  during  the  continuance  of  the  said  act,  subject 
to  certain  exceptions  which  did  not  include  the  pre- 
bend or  canonry  hereinafter  mentioned,  to  which  the 
plaintiff  was  appointed.  That,  by  the  fourth  section 
of  the  last  mentioned  act,  it  was  enacted  that  the  said 
last  mentioned  act  should  continue  and  be  in  force  for 
one  year  from  the  passing  thereof,  and,  if  parliament 
should  be  then  sitting,  until  the  end  of  the  session  of 
parliament. 

That,  by  stat.  7  »^.  4.  &  1  VicL  tr.  71.,  intituled  "  An 
act  to  continue  until  the  1st  day  of  August  1838,  and  to 
the  end  of  the  then  session  of  parliament,  two  acts  of 
the  last  session  of  parliament,  for  suspending  appoint- 
ments to  certain  dignities  and  offices  in  Cathedral  and 
Collegiate  Churches,  and  to  sinecure  rectories,  and 
for  preventing  the  immediate  effects  on  ecclesiastical 
jurisdictions  of  the  measures  in  progress  for  the  altera- 
tion of  dioceses,"  it  was  enacted  (6)  that  the  act  lastly 
before  mentioned  should  continue  and  be  in  force  until 
1st  August  1838,  and,  if  parliament  should  be  then 
.  sitting,  until  the  end  of  the  then  session  of  parliament. 

That,  by  the  first  section  of  slat.  1  &  2  Vict.  c.  1 08.  (c), 

(a)  Royal  assent,  ISth  AuguU  1836.  (6)  Sect.  1. 

(c)  Royal  assent,  15tli  Aiigust  183S.  ^ 
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intitaled  <<  An  act  for  suspending  until  the  1st  day  of  Qveen't  Bench. 

August  1839,  and  to  the  end  of  the  then  session  of      ^^^^^'^ 

parliament,   the  appointment  to  certain  dignities  and        Rsnov 

offices  in  Cathedral  and  Collegiate  Churches,  and  to      Hoogsok. 

sinecure  rectories,"  it  was  enacted  that  stat.  6  &  7  fF.  4. 

c67*  should  continue  and  be  in  force  until  1st  ofi  Au- 

gust   1839,  and,  if  parliament  should  be  then  sitting, 

to  the  end  of  the  session.     That,  by  the  fifth  section 

of  the  said  act,  it  was  enacted  that  nothing  contained 

in  the  said  act  or  in  stat.  6  &  7  fV.^.  c.  67.  should  be 

construed  to  prevent  the  appointment,  presentation  or 

collation  of  the  Rev.  Frederick  Vernon  Lockwoodf  the 

Rev.  Edward  Repton  or  the  Rev.  Temple  Frere  (formerly 

chaplains  to  the  House  of  Commons)  to  any  canonry, 

prebend  or  dignity  which  was  then  vacant,  or  which 

should  thereafter  become   vacant,  to   which    it  might 

please  Her  Majesty  to  appoint  them  or  any  of  them. 

That,  on  7th  November  1838,  the  plaintiff  (being 
the  said  Rev.  Edward  Repton)  was  duly  appointed  and 
presented  by  Her  Majesty,  and  was  duly  instituted,  and 
admitted  and  installed,  to  a  canonry  or  prebend  of  the 
Collegiate  Church  of  Westminster^  and  from  that  time 
became  and  was  lawfully  in  the  possession  and  enjoy- 
ment of  the  said  canonry  or  prebend,  and  the  profits 
thereof.  That  the  said  canonry  or  prebend  had  become 
vacant  on  the  death  of  the  late  Dr.  Ryder^  Bishop  of 
Uchfield^  on  31st  March  1836,  the  said  commission 
then  being  in  existence.  And  that  the  said  treasurer 
of  the  Governors  of  the  Bounty  of  Queen  Anne^  in  pur- 
suance of  stat.  5  &»  6  W.^.  c,  30.,  had  since  that  time, 
and  until  the  appointment  of  the  plaintiff  as  aforesaid, 
received  the  profits  of  the  said  canonry  or  prebend ; 
and  that,  at  the  time  of  the  appointment  of  the  plain- 
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tiff,  ^^  the  said  treasurer  had  in  his  hands  a  sum  of 
2952/.  Os.  2d.y  being  the  net  profits  of  the  said  canonry 
or  prebend  for  the  period  between  the  death  of  the  said 
Dr.  Ryder  and  the  appointment  of  the  plaintiff,  his 
successor."  That,  immediately  after  the  appointment 
of  the  plaintiff,  and  before  the  passing  of  stat.  S  & 
4  Vict,  c,  113.,  the  plaintiff  ordered,  so  far  as  he  had 
authority  so  to  do^  the  said  treasurer  to  pay  him  the 
said  sum  of  2952/.  0^.  2d.j  claiming  to  be  lawfully 
entitled  thereto,  and  to  be  lawfully  authorised  to  order 
the  payment  of  the  said  sum  of  money  to  himselfl 

That,  after  the  passing  of  the  last  mentioned  act,  and 
before  the  defendant  had  delivered  any  account,  or  paid 
over  the  said  sum  to  the  commissioners,  the  plaintiff, 
that  is  to  say  on  29th  August  1840,  caused  the  following 
letter  to  be  delivered  to  the  defendant. 

"  Strathfieldsai/e  Rectory,  29th  August  1840. 
**  Sir,  —  I  find,  by  the  act  just  passed,  that  a  limited 
time  is  fixed  for  claiming  any  portion  of  the  funds  that 
have  accumulated,  of  suspended  stalls,  during  their 
vacancy.  As  Mr.  Frere  and  I  conceive  that  our  letters 
patent  from  the  Crown  entitle  us  to  the  revenues  of 
these  stalls,  to  which  we  have  been  appointed,  we  re- 
quest that  you  will  abstain  from  paying  into  the  hands 
of  the  Church  Commissioners  such  sums  as  you  may 
have  received  in  right  of  our  respective  prebends, 
namely,  that  lately  held  by  the  late  Lord  Bishop  of 
Lichfield  and  Coventry^  and  that  lately  held  by  the  pre- 
sent LfOrd  Bishop  o{  Ely. 

"  E.  Reptm. 
"  To  Christopher  Hodgson^  Esq." 

That  the  defendant  sent  and  delivered  to  the  plaintiff 
the  following  reply  to  the  said  letter. 
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^^  Deaths  Yardf  81st  August  1840.        Quem*s  Bench. 
**  My  dear  Sir,  —  I  have  received  your  private  and       '"         '-* 
oCBcial  letters  of  the  29th  instant;  which  latter,  you  well        lt«"ON 
know,  the  act  118  of  last  session,  section  60,  does  not      Hodgson. 
permit  roe  to  regard.     I  am  functus  officio;  and  the 
Ecclesiastical  Commissioners  are  in  action. 

**  Christopher  Hodgson. 
**  To  the  Rev.  Edward  Beptonr 

That,  on  8 1st  August  1840,  the  defendant  received 
the  following  letter  from  the  Dean  of  Westminster. 

*^  Ashburton^  Devon^  81st  August  1840. 
"  Sir,  —  By  the  ancient  usage  and  custom  of  the 
Collegiate  Church,  if  any  division  of  profits  is  made 
during  the  time  that  any  stall  is  vacant,  the  share  be- 
longing to  such  vacant  stall  is  appropriated  and  becomes 
due  to  the  fabric  fund.  Whatever,  therefore,  has  been 
paid  to  you  during  the  time  that  the  stalls  now  filled  by 
the  Rev.  Mr.  Repton  and  the  Rev.  Mr.  Frere  were  va- 
cant belong  rightfully  to  that  fund,  both  because  these 
stalls  have  not  yet  become  subject  to  the  act  for  regu- 
lating Ecclesiastical  duties  and  revenues,  and  because 
they  were  not  affected  by  the  suspending  acts  passed 
during  the  time  that  the  aforesaid  act  was  in  delibera- 
tion. It  is  my  duty,  therefore,  to  demand  of  you  the 
sums  wrongfully  paid  into  your  hands  during  the  time 
these  stalls  were  vacant,  both  on  account  of  the  justice 
of  the  claim,  and  the  urgent  demands  which  exist  at 
this  time  upon  the  fabric  fund  for  the  reparation  of  the 
Abbey.  And  I  hereby  give  you  notice  not  to  pay  any 
such  sums  to  any  one  not  duly  authorised  by  me  to  re- 
ceive the  same  on  behalf  of  the  said  fabric  fund. 

"  John  Ireland^  Dean  of  Westminster, 
^"l^  Christopher  Hodgson^  Esq."  &c. 
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That  a  similar  demand  was  also  made,  on  the  same 
day,  by  tlie  treasurer  of  the  Church  of  St.  Peier^s  West" 
minster. 

That,  by  stat.  3  &  4  Vict,  c.  113.,  which  received  the 
Royal  Assent  on  the  II th  day  o{  August  1840,  intituled 
"  An  act  to  carry  into  eiFect,  with  certain  modifications, 
the  fourth  report  of  the  Commissioners  of  Ecclesiastical 
Duties  and  Revenues,"  it  was  enacted  (a)  that,  within 
one  calendar  month  after  the  passing  of  the  said  act, 
the  treasurer  of  the  Governors  of  the  Bounty  of  Queen 
Anne  should  deliver  to  the  said  Ecclesiastical  Commis- 
sioners for  Englajid  a  full  and  particular  account  of 
all  moneys  received  and  paid  by  him  under  the  said 
hereinbefore  mentioned  act  of  5  &  6  )^.  4.  c.  30. ;  and 
that,  within  such  time  after  the  delivery  of  the  said  ac- 
count as  should  be  specified  in  any  order  made  upon 
him  for  that  purpose  by  the  said  Commissioners,  he 
should  pay  to  the  said  Commissioners  all  moneys  then 
remaining  in  his  hands. 

That  the  defendant  declined  to  comply  with  the  said 
order  of  the  plaintiff,  and  did  not  pay  the  said  sum  of 
2952/.  05.  2^/.,  or  any  part  thereof,  to  him.  And  that 
the  defendant,  within  a  month  after  the  passing  of  stat. 
3  &  4!  Vict.  c.  lis.,  delivered  to  the  said  Commis- 
sioners an  account  of  all  moneys  received  by  him,  and, 
among  the  rest,  of  the  moneys  received  by  him  out  of 
the  profits  of  the  said  canonry  or  prebend  to  which  the 
plaintiff  was  appointed  as  aforesaid.  And  that  the  de- 
fendant, within  the  time  ordered  by  the  said  Commis- 
sioners, and  before  the  commencement  of  this  suit,  paid 
to   the   said    Commissioners,   the   said    Commissioners 


(a)  Sect.  60.     Repealing  (with  exceptions  not  here  material)  stats.  5 
&6W.4,  c,  30.,  and  6  &  7  W.  4.  c.  67. 
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having  made  an  order  upon  the  defendant  in  that  be-  Queen's  Benc/i. 
half,  the  said  sum  of  2952/.  Os.  2d.,  «  being  the  said  J^^L 
net  profits  of  the  said  canonry  or  prebend  so  received 
by  him  as  aforesaid."  That  the  plaintiff  demanded  pay- 
ment to  be  made  to  him  by  the  said  Commissioners  of 
the  sum  of  2952/.  05.  2d.;  but  the  said  Commissioners 
have  refused  to  pay  the  same  to  the  plaintiff. 

The   verdict   concluded   by   leaving    to   the    Court 
whether  the  defendant  promised  &c« 

The  case  was  argued  in  Tiinity  term,  184<4(^),  by 
Me  for  the  plaintiff,  and  Sir  F.  Thesiger,  Solicitor 
Genera],  for  the  defendant.  For  the  plaintiff  it  was 
contended  that  he  was  entitled  to  the  benefit  of  stat. 
28/f.8.c.  11.    s.S.{b\    the    subsequent    statutes    not 


(•)  JuMe  4Ui.  Before  Lord  Denman  C.  J.,  Paiteson,  WtlUams  and 
(MtnoQe  J  s. 

The  argument  in  the  Queen*8  Bench  was  on  a  special  case,  which 
VIS  tftcrwards  turned  into  a  special  YerdicL  There  being  no  sub- 
sUBtud  difference  between  the  special  case  and  the  verdict,  it  is  con- 
wlmd  more  convenient  to  set  out  the  verdict  in  the  first  instance. 

{h)  *•  For  the  restitution  of  the  first-fruits  in  time  of  vacation  to  the 
Dat  iocumbent.'*  SecL  1.  **  Forasmuch  as  in  the  statute  of  the  payment 
vntothe  King*s  Majesty,  his  heirs  and  successors,  of  the  first-fruits  of 
ipiritQal  promotions,  offices,  benefices  and  dignities  within  this  realm, 
lod  other  die  King's  dominions,  express  mention  and  declaration  is  not 
bid  Dor  made,  from  what  time  the  year  shall  be  accounted,  in  which  the 
int-fmits  shall  be  due  and  payable  to  his  highness,  that  is  to  wit,  whether 
innnediately  from  the  death,  resignation  or  deprivation  of  every  incum- 
bint,  or  from  the  time  of  admission  or  new  taking  of  possession  in  every 
such  promotion.'* 

Sect  2.  <*  And  also  by  reason  tliat  in  the  same  statute  it  is  not  declared 

«lio  shall  have  the  fruits,  tithes  and  other  profits  of  the  said  benefices, 

offices,  promotions  and  dignities  spiritual,  during  the  time  of  vacation 

thereof,  divers  of  the  archbishops  and  bishops  of  this  realm  have,  not 

only  when  the  time  of  perceiving  and  taking  of  tithes  (that  is  to  say, 

vool,  hunb,  com  and  hay,  and  tithes  usually  paid  at  the  holy  time  of 

Emter)   hath  approached,  deferred  the  collation   of  such    benefices  as 

Iwe  been  of  their  own  patronage,  but  also  have,  upon  presentations  of 

clerks  made  unto  them  by  the  just  patrons,  protracted  and  deferred  to 
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having  interfered  with  his  right  in  that  respect.  For 
the  defendant  it  was  contended  that  such  subsequent 
statutes  did  destroy  that  right  (a). 

Ctar,  adv.  vulL 


Lord  Denman  C.  J.,  in  the  vacation  following  {June 
25th,  1844),  delivered  the  judgment  of  the  Court. 


institute,  induct  and  admit  the  same  clerks,  to  the  intent  that  they  might 
have  and  perceive  to  their  own  use  the  same  tithes  growing  during  the 
vacation ;  so  that  through  such  delays  (over  and  above  the  first-fruita, 
which  be  justly  due  to  the  King's  highness)  they  have  been  constrained 
also  to  lose  all  or  the  most  part  of  one  year's  profits  of  their  benefices  and 
promotions,  and  to  serve  the  cure  at  their  and  their  friends*  proper  costs 
and  charges,  or  utterly  to  forsake  and  give  over  their  benefices  and  pro- 
motions, to  their  great  loss  and  hindrance :  ** 

Sect.  3.  **  For  reformation  whereof,  be  it  ordained  and  enacted  by  the 
King  our  Sovereign  Lord,  with  the  assent  of  the  Lords  spiritual  and  tem- 
poral, and  the  commons,  in  this  present  parliament  assembled,  and  by  the 
authority  of  the  same.  That  the  said  year,  in  which  the  first-fruits  shall  be 
paid  to  the  King's  Grace,  shall  begin  and  be  accounted  immediately  afWr 
the  avoidance  or  vacation  of  any  such  benefice  or  promotions  spiritual 
aforo    rehearsed ;    and    that    the    tithes,    fruits,    oblations,    obventions, 
emoluments,   commodities,  advantages,   rents  and  all  other  whatsoever 
revenues,  casualties  or  profits,  certain  and  uncertain,  aflTcring  or  belong- 
ing to  any  archdeaconry,  deanry,  prebend,  parsouage,  vicarage,  hospital' 
wardenship,  provostship,  or  other  spiritual  promotion,  benefice,  dignity  or 
oflfice  (chaunteries  only  except)  witliin  this  realm,  or  other'  the  King% 
dominions,  growing,  rising,  or  coming,  during  the  time  of  vacation  of 
the  same  promotion  spiritual,  shall  belong  and  aflere  to  such  person  as 
shall  be  thereunto  next  presented,  promoted,  instituted,  inducted  or  ad- 
mitted, and  to  his  executors,  towards  the  payment  of  the  first  fruits  to  tlie 
King's  highness,  his  heirs  and  successors ;  any  usage,  custom,  liberty, 
privilege  or  prescription  to  the  contrary  had,  used  or  being,  in  any  wise 
notwitlistanding." 

(a)  It  is  considered  sufiScient,  for  the  purpose  of  explaining  the  ar- 
gument on  both  sides  as  to  the  point  on  which  the  Court  of  Queen^ 
Bench  decided,  to  refer  to  the  judgment  of  that  Court ;  the  point  there 
determined  being  of  very  limited  application  and  relating  only  to  a  tem- 
porary state  of  facts ;  and  the  judgment  upon  it  not  having  been  directly 
discussed  in  the  judgment  of  the  Court  of  Exchequer  Chamber. 
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The  plaintiff  in  this  case  was  duly  appointed,  on  the   Qiteeti't  Bench. 
1th  ol November  1838,  to  a  canonry  or  prebend  in  the      '■ 
Collegiate  Church  of  Westminster^  which  had  become        R'^wk 
vacant  on  the  31st  of  March  1886.     The  defendant,  as       Hoihjsok. 
treasurer  of  the  Governors  of  the  Bounty  of  Queen 
Amie^  bad  received  the  profits  of  the  prebend  during 
the  vacancy,  under  stat  5  &  6  ^.  4.  c.  30.  s.  1.,  and  held 
in  bis  bands  the   balance  of  those  profits,  after  pay- 
ment of  proper  charges  under  sect.  2  of  that  act.     The 
plaintiff,  upon  his  appointment,  ordered  the  defendant 
to  pay  over  to  him  that  balance :  and  the  question  is, 
whether  that  order  was  made  by  "  competent  authority^** 
within  the  meaning  of  that  section. 

Upon  the  argument,  it  was  conceded  that  those  profits 

belonged  to  the  plaintiff  by  virtue  of  stat.  28  ff.  8.  c.  11. 

Si  3^  unless  they  were  taken  from  him  by  the  operation 

of  stat  5  &  6  fK  4.  c.  30.     For  the  right   which  was 

conferred  by  the  former  act  could  not  be  taken  away 

otherwise  than  by  legislative  authority.      The  statute 

Sh  ^W.  ^.  c.  30.  was   passed  on  21st  August  1835, 

before  this  prebend  became  vacant :  but  it  does  not  in 

express  terms  repeal  stat.  28/7.8.  r.  11.,  nor  appro^ 

priate  the  profits  of  vacant  prebends,  but  only  provides 

who  shall  receive  them  during  the  vacancy  and  retain 

them  until  otherwise  ordered  by  competent  authority. 

No  legislative  appropriation  was  made  of  them  until  stat. 

S  8l  4f  Vict.  c.  113.,  which  was  not  passed  until   11th 

August  1840,  long  after  the  plaintiff  had  ordered  them 

to  be  paid  to  himself.     The  statute  5  &  6  fF.  4.  c.  30. 

recites   that   bis   Majesty  had  graciously  signified  his 

intentioQ  not  to  nominate  to  any  vacant  prebend  until 

the  circumstances    connected    therewith    should   have 

andergooe  the  consideration  of  certain  Commissioners 
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who  had  been  appointed  by  his  Majesty,  and  that  the 
two  archbishops  and  several  bishops  and  other  patrons 
had  made  a  similar  declaration.  The  fourth  section, 
however,  expressly  reserved  to  them  the  power  to  ap- 
point a  successor,  if  they  should  think  fit. 

After  the  prebend  in  question  had  become  vacant, 
viz.  on  the  13th  August  1836,  another  act  of  parlia- 
ment {a)  was  passed,  which  restrained  the  Crown  and 
other  patrons  from  appointing  to  vacant  prebends  for  a 
year;  and  that  restriction  was  continued  by  other  statutes, 
until  Stat.  1  &  2  Vict.  c.  108.  was  passed,  on  the  15th 
August^  1838,  which  enabled  the  Crown  to  appoint  the 
plaintiff  by  name  to  any  vacant  prebend.  And,  under 
that  act,  the  Crown  did  appoint  the  plaintiff  on  the  7th 
November^  1838,  as  above  stated,  no  appropriation  of  the 
profits  during  the  vacancy  having  been  then  made. 

The  effect  of  these  subsequent  statutes  appears  to  us 
to  be,  that  the  plaintiff,  when  appointed,  was  in  pre- 
cisely the  same  situation  as  he  would  have  been  had  he 
been  appointed  before  the  restraining  act  of  6  &  7 
^.4.  C.67.  passed,  say  in  the  month  oi  July  1836, 
under  the  4th  section  of  stat.  5  ii  6  W.  4.  c.  30.,  which 
reserved  the  right  of  the  Crown  to  appoint :  so  that,  if 
he  would  have  been  entitled  to  order  the  profits  between 
the  31st  March  1836,  when  the  vacancy  occurred,  and 
the  month  oi  July  (if  then  appointed)  to  be  paid  to  him, 
he  was  equally  entitled  to  make  such  order  in  the  month 
o(  November  1838,  when  he  was  actually  appointed. 

The  question  is,  therefore,  reduced  to  this:  What 
sense  is  to  be  given  to  the  words  ^^  until  he  shall  be 
otherwise  ordered  by  competent  authority,"  in  stat.  5  &  6 
fF.  4.  c.  30.  5. 2.,  considered  without  reference  to  any 
subsequent  enactment  ? 


(a)  Stat.  6  fr  7  fT.  4.  c.  67.  ».  1. 
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Now,  the  right  to  the  balance  of  profits  being  in  the  Queen*s  Bench. 
plaintiff  by   virtue   of  stat  28  ^.  8.  c.  11.,   and    that      ^^^^^'^ 
statute  remaining  unrepealed,  and  no  other  appropriation        R«"on 
of  those  profits  having  been  made  by  the  legislature,  it      Hodosoit. 
is  difficolt  to  see  what  person,  except  the  plaintifT,  would 
hsTe  any  authority  whatever  to  make  any  order  respecting 
them.    And,  as  the  profits  by  law  belonged  to  him,  it  is 
equally  diflScult  to  see  why  he  had  not  competent  autho- 
ri^  to  order  them  to  be  paid  to  himself.     This  was  felt 
by  the  learned  counsel  for  the  defendant,  who  therefore 
contended  that  the  words  must  be  construed  as  if  they 
had  been  "  until  he  shall  be  otherwise  ordered  by  act  of 
parliament.^     We  do  not  feel  ourselves  to  be  justified 
in  patting  such  a  construction  upon  the  words  used, 
which  would  Indeed  be  to  substitute  other  words  in  lieu 
of  those  used  by  the  legislature,  upon  a  conjecture  as  to 
the  snpposed  intention,  especially  when  we  see  that  the 
plaintiff  had  really  competent  authority  in  law,  of  which 
be  could  not  be  deprived  otherwise  than  by  act  of  par- 
liament. 

We  are  therefore  of  opinion  that  the  plaintiff  is  en- 
titled to  recover  the  sum  demanded  by  him. 

The  case  states  a  letter  from  the  Dean  of  Westminster 
to  the  defendant,  claiming  the  money  in  question  on 
behalf  of  the  fabric  fund  of  the  chapter :  but  it  finds  no 
Cact  with  regard  to  the  claim,  nor  any  respecting  the 
internal  constitution  of  the  chapter,  or  the  source  or 
soarces,  if  more  than  one,  of  the  prebendal  revenues. 
Oar  judgment,  of  course,  is  founded  only  on  the  facts 
before  us,  and  respects  only  the  rights  of  the  present 
ponies.    The  argument  at  the  bar,  indeed,  proceeded 

on  the  same  fix>ting. 

Judgment  for  plaintiff  (a). 

(a)  See  the  next  case. 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Hodgson  against  Repton,  Clerk. 

"E^RROR  upon  the  preceding  judgment  was  brought 
in  the  Court  of  Exchequer  Chamber.     The  case 
was  argued  in  the  vacation  after  last  term  (a). 


Sir  John  Dodson  D.  C.  L.^  Queen's  Advocate,  for  the 
plaintiff  in   error   (the  defendant   below).     First,    the 
Court  below  has  given  judgment  upon  the  assumption 
that  Stat.  28  //.  8.  r.  11.  would,  but  for  the  statutes  of 
.  TV.  4.  and  Victoria^  have  given  the  defendant  in  error  a 
right  to  the  money  now  claimed.      But  stat.  28  //.  8. 
c.  11.  was  passed  for  the  purpose  only  of  giving  to  the 
incumbent  the  profits  out  of  which  first  fruits  were  due 
to  the  Crown  by  the  there  recited  statute  of  26  H.  8.  c.  S. 
The  recital  in  sect.  1  of  stat.  28  i/.  8.  c.  1 1 .  shews  that 
one  evil  contemplated  was  the  uncertainty  of  the  time 
from  which  the  first  fruits  due  to  the  Crown  were  to  be 
accounted  for :  and  sect.  2  shews  that  another  evil  was 
the  loss  incurred  by  the  incumbent  who   had  to  pay 
first  fruits,  yet  was  deprived  of  the  profits  of  his  in- 
cumbency by  the  delay  of  the  archbishops  and  bishops 
to  collate  and  institute.     The  king's  right  to  first  fruits 
and  that  of  the  incumbent  to  the  profits  are  made  to 
commence  simultaneously    from  the   vacation;   the  in- 

(a)  Februartf  5Ui,  1845.     Before   Tindal  C  J.,  MauU  and  Cretswell 
Jc,  and  Parke,  Alderson,  Ro^e  and  "Plait  Bs. 
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cumbent  is  to  have  them  ^^  towards  the  payment  of  the  QM^eenU  Bench. 

first-fruits  to  the  King's  Highness."    Now  the  dean  and  * 

chapter  of  Westminster  pay  no  first  fruits  from  their  re-      HoDawN 
venues.]  Tindal  C.  J.   Should  not  that  have  been  found       Rnroir.    J 
in  the  special  verdict  ?]  The  plaintiff  below  was  to  she^ 
AflSrmatively  that  the  money  claimed  arose  from  some* 
thing  out  of  which  first  fruits  were  payable  to  the  Crown* 
ZTindal  C.J.    It  does  not  appear  whether  the  money 
arose  firom  the  portion  assigned,  during  the  vacancy,  to 
the  particular  prebend  out  of  the  aggregate  fund  of  the 
(lean  and  chapter,  or  from  a  separate  estate  belonging  to 
the  prebend.]  And,  in  the  former  case,  stat  28  H.S.cll^ 
is  inapplicable.    In  2  Buni^s  Ecc.  L.  92.  (a)  tit  Deans 
and  Chapters^  III.  15.,  the  law  is  thus  discussed.    ^<Dr« 
Godolphin  saith,  that  after  the  death  of  a  prebendary^ 
the  dean  and  chapter  shall  have  the  profits  (&)•  But  by 
the  statute  of  the  28  J?.  8.  r.  11.  the  profits  of  a  pre- 
bend, during  the  vacation,  shall  go  to  the  successor,  to- 
wards  the  payment  of  his  first  fruits.   In  order  to  recon- 
cile which,  perhaps,  the  distinction  may  be  this :  that 
the  issues  of  those  possessions  which  he  hath  in  common 
with  the  rest  of  the  chapter,  shall  after  his  death  be 
divided  among  the  surviving  members  of  the  chapter ; 
but  the  profits  of  those  possessions  which  he  hath  in  his 
separate  capacity,  as  a  sole  corporation  of  himself,  shall 
be  and  inure  to  his  successor."    This  agrees  well  with 
Stat.  26  H.  8.  c,  S.,  which  is  recited   in  stat.  28  H.  8» 
/r.  II .,  and  which,  by  sects.  25  and  26,  limits  the  liability 
to  first  fruits,  and  directs  that  deans,  &c.,  and  preben- 
daries, &c.,  ^  shall  be  rated,  compound  and  pay,  for 
their  first-fruits,  after  the  rate  of  the  yearly  value  of  the 

(a)  9tib  ed.  {h)  Oodolph,  52.    {Repertorium  Canonkum)^ 

YOU  VII.  K.  S.  H 


^8 


Q.  B.    EASTER  TERM, 


Vohtme  VIL 
1845. 

HODOMV 

▼• 
RftROIb 


possessions  and  [!)rof]ts  limited  and  belonging  to  their 
dignities  and  offices,  in  such  churches,  colleges  and 
hospitals,  and  none  otherwise/'  It  is  observable  that 
the  same  distinction  is  recognised  in  the  provision  of 
Stat  5  &  6  ^.  4.  c.  SO.  s.  S. :  *'  that  nothing  hi  this  act 
contained  shall  apply  to  or  affect  any  profits  or  emolu- 
pients  of  any  dignity,  prebend,  canonry,  or  benefice  now 
vacant,  which  shall  have  been  already  divided  or  carried 
to  any  particular  account,  according  to  the  statutes, 
customs,  or  usages  of  the  cathedral  or  collegiate  church 
in  which  such  dignity  may  be  founded."  Further,  it 
does  not  appear  that  the  collegiate  church  of  Westminster 
was  foi^nded  so  early  as  stat.  28  //.  8.  c.  1 1 . :  historically, 
jndeedji  it  is  known  to  have  been  founded  by  Queen 
filizabeik  :  and  it  is  questionable  whether  stat.  28  H.  8. 
c.  11.  co^Id  apply  to  any  foundations  not  then  existing. 
Secondly,  the  Court  of  Queen's  Bench  has  put  an 
erroneous  construction  on  the  statutes  of  JF.  4.  and 
.Victoria  (a). 


Sir  Thomas  fVilde^  contra.  As  to  the  first  point* 
The  special  verdict  finds  in  express  terms  that  the  de- 
fendant below  had  in  his  hands  the  sum  of  money 
claimed,  being  ^*  net  profits  "  of  the  prebend  accruing 
between  the  occurrence  of  the  vacancy  and  the  appoint- 
ment of  the  plaintiff  below.  The  plaintiff  below,  upon 
his  appointment,  demanded  the  money  of  the  defendant 
below ;  and  this  took  place  before  the  passing  of  stat. 
.3  &  4  Vict.  c.  lis.,  which  may  therefore  be  left  out  of 
•consideration.  ^Parke  B.  The  defendant  below  has 
.pleaded  only  Non  assumpsit :  he  has  not  put  on  the 


(a)  The  argument  on  this  point  is  omitted,  for  the  reasons  stated 
antd,  p.  9Sf  note  (a). 
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the  other  side,  reliance  has  been  placed  on  sect*  3  of 
Stat  5  &  6  ^.  4.  r.  80. :  but  that  clause  relates  merely 
to  appropriations  of  profits  which  had  taken  place 
before*the  acts  passed,  under  the  customs  or  usages  of 
any  particular  Cathedral  &c.,  and  directs  that  these 
profits  shall  not  be  subjected  to  the  provisions  of  the 
act. 

Secondly,  the  latter  statutes  have  been  correctly  con- 
strued by  the  Court  below. 


The  QueerCs  Advocate  was  heard  in  reply* 

Cur.  adv.  vuU. 


TiNDAL  C  J.,  in  this  term  (22d  Aprit)^  delivered  the 
judgment  of  the  Court. 

Upon  taking  this  case  into  consideration,  for  the 
purpose  of  giving  our  judgment  thereon,  the  objection 
which  was  pointed  out  by  the  Court  in  the  course  of  the 
argument,  as  to  the  insufficiency  of  the  special  verdict, 
appears  to  us,  upon  further  discussion,  to  be  insur- 
mountable. 

The  special  verdict  finds  that  there  was  a  vacancy  in 
tlie  canonry  or  prebend  from  the  31st  of  March  1836, 
by  the  death  of  Bishop  Ri/der,  and  that  the  treasurer  of 
Queen  Anne's  bounty  (the  defendant  below),  in  pursu- 
ance of  Stat.  5  &  6  ^.  4.  c.  30.,  had,  since  that  time,  and 
until  the  appointment  of  the  plaintiff  below,  *^  received 
the  profits  of  the  said  canonry  or  prebend."  But  the 
special  verdict  is  altogether  silent  as  to  the  nature  of 
those  profits,  or  the  source  from  which  they  proceed. 
Those  profits  may  be  either  derivable  from  possessions 
which  the  prebendary  holds  separately  in  right  of  his 
prebendal   stall,  as  the  corpus  belonging  to  that  pre- 


VIII.  VICTORIA.  iQi 

bendy  or  those  profits  may  be  the  share  of  the  pre-  Queen*t  Bench. 
bendary  in  the  issues  of  the  possessions  which  he  holds        ^^^^* 
in  common  with  the  rest  of  the  chapter,  and  winch       Hodomk 
belong  to  the  corporation  of  the  Dean  and  Chapter ;  in        Rinov. 
which  latter  case  we  think  it  clear  that  the  plaintiff 
below  can  have  no  right  of  action.     And,  as  we  hold  it 
to  be  indispensable  that  the  fact  should  be  distinctly 
found  by  the  jury,  one  way  or  the  other,  before  we  give 
our  final  judgment,  we  do  at  present,  for  that  purpose, 
award  a  venire  de  novo. 

Judgment  of  Venire  de  novo  (a). 


(a)  Error  has  been  brought  on  thb  judgment  in  the  House  of  Lords  ; 
uA  the  case  is  at  present  standing  for  argument.  The  reasons  assigned 
by  the  pUintiJOT  In  error  (the  plaintiff  in  the  Queen*s  Bench  and  defend- 
Mt  in  the  Exchequer  Chamber)  are  the  following. 

I.  Because,  even  assuming  that  the  profits  of  the  prebend  received  by 
the  ddeodant  in  error  had  consisted  exclusively  of  the  share  which  the 
phintiff'  in  error  had  in  the  profits  which  he  held  in  common  with  the 
Rit  of  the  chapter,  such  a  share  is  within  the  provisions  of  stat.  28  H,  8. 
ell.;  sod  therefore,  upon  any  construction  of  the  verdict,  the  plaintiff  in 
enorig  entitled  to  judgment 

II.  Because,  upon  the  same  assumption,  stat.  5  &  6  W»4.  c  30.,  in 
directing  that  there  shall  be  paid  to  the  treasurer  of  Queen  jinne**  boimty 
the  profits  accruing    from  the  vacant  prebend  and  that  they  shall   be 
retuoed  by  him   till  he  be  otherwise  ordered  by  competent  authority, 
^cdficslly  appropriated  to  the  individual  prebend  the  profits,  of  all  kinds, 
recefrable  in  respect  of  such  prebend,  and  thus  put  them,  as  they  ac- 
crued, in  the  predicament  of  tlie  profits  which  are  tlie   subject  of  the 
enactment  of  stat.  28  H.8.  c.  1 1 .  s.  3. :  and  therefore,  upon  any  con- 
struction of  the  verdict,  the  plaintiff  in  error  is  entitled  to  judgment 

III.  Because,  upon  the  same  assumption,  the  profits  received  by  the 
Cfcasurer  of  Queen  Jmie*s  bounty  can  have  come  to  his  hands  only  by 
Tirtiie  of  a  division,  among  the  several  parts  of  the  chapter,  of  the  profits 
bdd  in  common  by  the  whole ;  and,  immediately  upon  such  division,  the 
share  apportioned  to  the  individual  prebend  would  be  in  the  predicament 
of  the  profits  which  are  the  subject  of  the  enactment  of  stat  28  ^.  8.  c.  ]  1. 
«.  S.  :  and  therefore,  upon  any  construction  of  the  verdict,  the  plaintiff  in 
is  entitled  to  judgment. 
IV.  Because,  upon  the  same  assumption,  the  defendant  in  error  ii,  at 
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any  mte,  as  between  himself  and  the  plaintiff  in  error,  not  entitled  to 
deny  that  the  profits  receiyed  by  him  belong  to  the  individual  prebend,  he 
having  received  them  in  that  character  only :  and  therefore,  upon  any 
construction  of  the  verdict,  the  plaintiff  in  error  is  entitled  to  judgment. 

V.  Because  the  assumption  is  negatived,  as  to  the  whole  sum  de- 
manded, by  the  verdict,  if  the  Court  of  Exchequer  Chamber  has  con> 
strued  stat.  28  H,B.  c.  11 .  correctly ;  for  that,  if  profits  derivable  from 
the  prebendary's  share  of  the  profits  which  he  held  in  common  with  the 
rest  of  the  chapter  be  not  comprehended  in  the  description,  in  sect.  S,  of 
**  tithes,  fruits,  oblations,  obventions,  emoluments,  commodities,  advan- 
tages, rents  and  all  other  whatsoever  revenues,  casualties  or  profits,  certain 
and  uncertain,  affering  or  belonging  to**  the  prebend,  they  cannot  b« 
comprehended  in  the  description,  in  the  verdict,  of  <<  the  net  profits  **  of 
the  prebend :  so  that,  taking  the  law  as  laid  down  by  the  Court  of  Ex- 
chequer Chamber  to  be  correct,  the  verdict  is  unambiguous,  and  already 
excludes  the  only  alternative  which  that  Court  considered  to  be  un- 
favourable to  the  plaintiff  in  error :  and  therefore  the  plaintiff  in  error  is 
entitled  to  judgment  upon  the  only  construction  of  which  the  verdict 
admits. 

VI.  Because  the  language  of  stat  28  ^.8.  c.  11.  $,  S.  ia  much  more 
comprehensive  than  that  of  the  special  verdict ;  and  whatever  provision 
applies  to  <*  all  '*  '<  profits,  certain  and  uncertain,"  must  apply  to  <'  net 
profits.** 
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IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 
DowNMAN  against  Williams  and  Others,  Exe-       Tuetdojf, 

•  i%  Txr  T  -April  28d* 

cutors  of  William  J onbs. 

ON  the  decision  of  Jones  v.  Dcnctimatij  reported  in  Declaration,  in 
assumpsit,  al- 

4  Q.  B,  {a\  the  special  case  was  turned  into  a  special  leged  a  promite 

•  by  defendant 

verdict;  the  defendant  below  brought  error;  and,  the  to  pay  plaintiff 
plaintiff  below  having  died,  his  executors  joined  in  error,  ^j  to  arrange 
The  judgment  of  the  Court  below  contains  the  sub-  Jj^e  and  male 
stance  of  the  verdict,  to  which  it  is  necessary  only  to  add  ;^P*yJn?  >*• 

^  'f         J  Issue  being 

what  follows.  joined  on  Non 

assumpsit. 

The  special  verdict  stated  that  the  separate  estates  « special 

verdict  was 

of  /.  Waters  and  Z).  JoneSj  and  the  joint  and  separate  found,  which 
estate  of  J.  Waters  and  D.  JoneSy  were  solvent,  and  had  letter  from 
in  fact  paid  205.  in  the  pound  on  all  the  debts  proved  piufntiff,  con- 
against  the  same,  except  the  debt  of  527/.  55.,   and  I^'*.'"«  ^^  ^*'^- 

o  '  r  '  lowmg  passage, 

would  have  paid  205.  in  the  pound  on  that,  had  not  the  '*!»«?  ."Po» 

*  '  by  plainuff 

proof  of  it  been  expunged  :  and  that  the  joint  estate  of  as  the  sub- 

L       1  1  r  1     '  V     '^"^^^  CO"" 

the  three  bankrupts  («/.  Water Sy  A.  Jones  and  Z).  Jones)  tract,    «*  Your 
was  altogether   insolvent,   and  had  paid  no  dividend  in  this  matter, 

«.L  .  amounline  to 

sum  claimed  in 
tbe action),  **  I  also  undertake  (on  behalf  of  Messrs.  EtdaiU  ^Co.)io  pay,  and  will  arrange 
^  you  die  time  and  mode."  An  earlier  part  of  the  letter  contained  an  unqualified  promise 
bj  ddcodant  to  pay  plaintiff  another  sum  ;  and  in  letters  written  shortly  before,  and  set 
Mt  in  the  verdict,  the  plaintiff  and  defendant  named  E.  Sf  Co.  as  the  parties  to  the 
Bcgotistiona,  and  mentioned  the  debt  now  claimed  as  *' to  be  settled  and  paid  by  E,  ^  Co,,** 
Init  spoke  of  the  negotiations  as  to  other  debts  with  reference  merely  to  plaintiff  and  de- 
fitodint. 

Held,  by  the  Court  of  Exchequer  Chamber,  that  the  first  mentioned  letter,  upon  the  face 
^iti  snd  especially  when  connected  with  the  other  passages  above  mentioned,  imported,  as 
to  tbe  sum  claimed,  only  an  undertaking  by  defendant  as  agent  for  E,  ^  Co, ;  and  that,  in 
dcfittlt  of  tbe  special  verdict  directly  stating,  or.  finding  facts  from  which  it  resulted  by 
ocnasry  implication,  that  there  was  a  want  of  authority  in  defendant  to  give  such  under- 
tikio^  or  any  eiceu  of  his  authority  in  giving  it,  defendant  was  entitled -to  judgment. 

-(<r>  4  Q.  17- Sd5.  note  (a). 
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The  following  two  letters,  not  mentioned  in  the  re- 
port in  4  Q.  B.  235.,  were  noticed  in  the  argument 
and  judgment 

From  defendant  below  to  plaintiff  below. 

*^  Church  Streety  11th  Naoember^  1884. 
*^  My  dear  Sir, 
**  Purchase  of  your  claims  on  Waters  S;  Co.  "by  Esdaile 
4*  Co.  You  were  to  send  me  a  schedule  of  all  deeds, 
&c.,  relating  to  or  connected  with  the  various  claims, 
and  any  you  may  hold  to  which  the  assignees  of  Waters 
4*  Co.  would  be  entitled  upon  the  principle  laid  down 
in  my  letter  of  the  30th  October.  I  shall  also  be  glad 
to  have  a  schedule  of  the  deeds  and  documents  in  your 
possession.  Re  Pembrey^  upon  which  you  clearly  have  a 
lien :  and,  as  Messrs.  Waters  Sf  Co,,  by  agreement  on 
the  11th  April  1831,  assigned  all  their  interest  in  these 
works  to  Messrs.  Esdaile  4*  Cb.,  the  latter  cannot  have 
the  deeds,  &c.,  without  the  payment  of  your  bill,  which 
I  have  told  you  they  will  do :  and  I  am  now  ready  to 
enter  into  any  agreement  to  that  effect.  It  will  be  neces- 
sary, also,  upon  your  being  satisfied  on  this  score,  that 
I  have  a  written  authority  from  you  to  expunge  your 
proof  for  it  from  the  file.  For,  adopting  the  same 
principle  as  to  the  marriage  settlement,  it  is  but  fair 
that  the  estates  of  Messrs.  Waters  4*  Co.  should  be 
exonerated,  and  Messrs.  Esdaile  4*  Co.,  who  take  the 
benefit,  should  take  it  with  its  liabilities.  I  now  return 
the  draft  agreement,  which  you  will  have  the  goodness 
to  alter,  so  as  to  embody  the  undertaking  promised  in 
fo.  6.,  in  case  of  Messrs.  Esdaile  4*  Co.  (as  they  have  done 
or  agreed  to  do)  not  taking  the  whole  of  your  claims 
upon  themselves.  Had  they  but  taken  part,  with  an 
undertaking,  as  it  is,  I  believe,  usual  in  all  matters  of 
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is  DO  probability  of  its  being  requested,  as  a  considerable  '__ 

part  of  the  delay  which  has  arisen  on  the  settlement  I^owmmak 
had  its  origin  in  a  careful  examination  of  the  nature  of  Wxu4ams. 
all  the  chums,  so  as  to  exclude  any  which  could  be  dis- 
putable. Your  schedule  may  now  be  completed,  as  my 
letter  of  the  30th  October  excluded  only  John  JVateria 
and  David  Joneses  settlement  bills.  The  time  for  pay* 
ment  may  still  be  left  blank,  as  those  we  can  fill  up 
when  the  draft  is  approved  of,  which  I  have  no  doubt 
of  receiving  from  Messrs.  Qmodcr  Sf  Maynard^  by  re* 
turn  of  post. 

^^  H.  IL  Domiman. 
«  W:  Jones,  Esq/' 

In  answer  to  the  last  mentioned  letter,  the  plaintiff, 
on  the  17th  day  of  November  a.  d.  1834*,  addressed  to 
the  defendant,  and  the  defendant  then  received  of  and 
from  the  plaintiff,  the  following  letter. 

^^Spilman  Street,  17  November  1884. 

"  My  dear  Sir, 

'*  Purchase  of  my  claims  by  Messrs.  Esdaile  4*  Com-- 

fwjf.    The  schedule  of  all  deeds  and  documents  in  my 

possession    relative    to  Pevifbrey  concerns,  and  upon 

which  I  have  a  lien  to  the  amount  of  my  bill  of  costs, 

amounting  to  527/.  5^.,  proved  against  the  joint  estate 

of  i/o&if  Waters  and  David  Jones*    I  am  ready  to  enter 

into  such  an  agreement  as  you  propose,  and  to  sign 

a  written  authority  to  enable  you  to  expunge  my  proof 

for  that  debt,  leaving    it  to  be  settled  and  paid   by 

Messrs.  Esdaile  4*  Company,  according  to  such  agree* 

neDt     You  will  please  to  prepare  such  an  authority 

ss  you  may  deem  sufficient  for  that  purpose*    In  re- 

(a)  Bw. 
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spect  to  my  bills,  amounting  to  5Sl.  Is.  2d.  for  the 
marriage  settlement  of  Mr.  John  Waters^  I  will  send 
you  this  bill,  and  deliver  you  the  lease  of  TreverUy^ 
Pantdufa  and  Foxhall,  included  in  the  schedule,  with 
many  thanks  for  the  promise  to  have  the  amount  paid 
me.  And  my  proof,  as  far  "as  regards  this,  may  be 
expunged.     In  regard  to  David  Jone^s  settlement,  1 

• 

consent  to  take  the  trustees  and  David  Joneses  father  in 
law  as  the  paymasters  of  my  bill  for  the  settlements, 
for  the  good  reasons  stated  in  your  letter;  and  I  have 
no  doubt  they  will  pay  :  and  therefore  my  proof,  as  far 
as  regards  this,  may  also  be  expunged  from  the  file. 
And  I  shall  be  perfectly  satisfied  with  all  such  arrange- 
ments as  you  may  think  proper  and  suggest  in  all  these 
matters  in  regard  to  myself.     I  am,"  &c. 

"  William  Jones. 
"  //.  R.  Daamman  Esq." 


The  case  was  argued  in  last  Michaelmas  vacation  (a), 
before  Tindal  C.  J.,  Maule  and  Cresswell  Js.,  and  Parke^ 
Alderson  and  Rol/e  Bs. ;  and,  in  last  Hilary  vacation  (&), 
before  Tindal  C.  J.,  Coltman^  Maule  and  Cresswell  Js., 
and  Parke,  Alderson,  Bolfe  and  Piatt  Bs. ;  by  Chilton 
for  die  plaintiff  in  error  (defendant  below),  and  Evans 
for  the  defendant  in  error  (plaintiff  below). 

The  following  authorities,  not  mentioned  in  the  report 
of  the  argument  in  the  Queen's  Bench,  were  cited. 

Paley  on  the  Law  of  Principal  and  Agent,  S6S  (c) ; 
Ex  parte  Hartop  (d) ;  Thomson  v.  Davenport  (e) ,  and  the 
commentary  upon  it  in  2  Smith's  Leading  Cases  (g);  Good- 


(a)  November  27th,  1844. 
(c)  3d  ed.  by  Lloi^d, 
(e)  9B.i  C.  1%.  90. 


(6)  Ft^rwxrif  3d,  1845. 
(rf)  12  Veu  349.  S5^ 
te)  P.  222. 
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in  their  special  verdict  as  to  the  issue  upon  the  plea 
of  Non  assumpsit,  the  jury  ought  to  find  that  the 
defendant  below  (the  now  plaintiflf  in  error)  did  pro* 
niise  in  manner  and  form  as  the  plaintiff  below  has 
alleged.  For,  as  to  the  second  and  last  issues,  upon  which 
the  Court  of  Queen's  Bench  have  directed  the  verdict 
to  be  entered  for  the  plaintiff  below,  and  have  given 
judgment  accordingly,  there  was  no  real  question  made, 
in  the  course  of  the  argument  before  us,  that  the  ver- 
dict as  to  those  pleas,  or  the  judgment  thereon,  ought 
to  be  disturbed :  n6r  indeed  is  there  any  valid  ground 
for  objection  against  either. 

As  to  the  first  issue,  the  Court  of  Queen's  Bench, 
when  the  matter  was  argued  before  them  in  the  form 
of  a  special  case,  came  to  the  conclusion  that  the  letter 
written  by  the  defendant  on  the  26th  November  1834-, 
upon  which  the  action  is  grounded,  was  framed  in  such 
terms  as  to  make  it  impossible  to  ascertain  with  cer- 
tainty, from  the  language  of  the  letter  alone,  whether  it 
created  a  personal  liability  by  the  defendant  or  not,  and 
that  the  special  case  disclosed  evidence  from  which  in- 
ferences  might  fairly  be  drawn  in  favour  of  either  con- 
clusion. But  that  Court,  at  the  same  time,  reasoning 
upon  the  facts  which  were  placed  before  them  in  the 
special  case,  and  availing  themselves  of  the  power  which 
they  possessed  of  drawing  inferences  from  the  facts 
stated,  arrived  at  the  conclusion  that  Dowtiman  had  only 
a  special  authority,  as  an  agent,  clearly  limited  in  its  ex- 
tent by  the  principals,  and  falling  short  of  sanctioning 
the  particular  undertaking  into  which  he  entered :  that 
no  action  would  therefore  lie  on  the  undertaking  against 
the  principals :  aiid,  consequently,  that  the  defendant 
below  must  be  held  to  have  made  himself  pei-sonally 
liable.     But  we,  sitting  as  a  Court  of  Error,  are,  upon 
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i\l  recognised  principles  of  law,  strictly  restrained  to  Queen*s  Bench. 

the  facts  found  by  the  jury  and  stated  in  the  special * 

'verdict.     And,  looking  at  the  terms  of  the  letter  itself,      Dowkmaw 
SLnd,  still  more,  calling  in  aid  of  its  construction  the  cor-     Williams. 
respondence  set  out  in  the  special  verdict  which  pre-* 
ceded  and  gave  rise  to  that  letter,  and  which  may  be 
considered  as  part  of  the  same  transaction,  we  think  it 
imports,  upon  the  face  of  it,  an  undertaking  made  by 
Downman  as  agent  of  the  Esdailes  ;  and  that  the  special 
verdict  does  not  state  directly,  nor  is  it  to  be  inferred 
by  necessary  implication  from  the  facts  found  in  the 
Terdict,  that  there  was  a  want  of  authority  on  his  part 
to  make  such  undertaking,  or  any  excess  of  his  authority 
in  making  it» 

As  to  the  first  point,  the  very  terms  of  the  letter  itself, 
I  ^  undertake  (on  behalf  of  Messrs.  Esdaile  and  Co.)  to 
pay,"  would  seem  to  us,  in  their  natural  meaning,  to 
point  rather  to  a  promise  made  by  one  person  as  agent 
for  another  than  as  intended  to  bind  the  party  speaking 
in  the  character  of  a  principal ;  for,  upon  the  latter  sup- 
position, there  would  appear  to  be  no  reason  whatever 
for  mentioning  the  name  of  the  principal.     To  say  the 
least,  however,  the  expression  is  capable  of  bearing  this 
construction ;  and,  when  contrasted  with  the  form  of 
expression  used  by  the  defendant  in  the  part  of  the  same 
letter  immediately  preceding,  viz.  "  your  bill  of  costs," 
**  amounting  to  SSL  Is.  2iLt  I  undertake  to  have  paid  to 
jfcu^  the  distinction  between  the  two  modes  of  expres- 
sion strongly  confirms  the  interpretation  we  think  it  de- 
manded in  itself.    But  the  letter  written  by  the  defendant 
to  William  JoneSf  the  plaintiiF  below,  and  dated  the  11th 
Naoember  1 8S4,  informs  him  that  Messrs.  Esdaile  can- 
not have  the  deeds  of  the  Pembrey  estate  without  the 
psyment  of  the  plaintifi*'s  bill  (that  isi  the  sum  of 
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Voiwne  rii.    527L  8s»  for  which  the  action  is  brought),  which  (th* 

_  ' ^  defendant  states)  he  has  already  told  the  piaintiiF  beloi 

DowNiciK  the  Messrs.  Esdailes  would  do :  and  he  then  continue 
Williams,  thus,  **  I  am  now  ready  to  enter  into  any  agreement  t 
that  effect."  The  plaintiff,  by  his  answer  to  this  lettei 
written  on  the  17th  Naoember^  with  respect  to  the  sam 
above  mentioned  debt  of  527/.  Ss.j  states  himself  read; 
to  enter  into  such  agreement  as  the  defendant  had  pro 
posed,  and  to  sign  a  written  authority  to  enable  bim  t 
expunge  the  proof  of  that  debt,  ^^  leaving  it  to  be  settUi 
and  paid  by  Messrs.  Esdaile  and  Company^  according  ^ 
such  agreement : "  and  the  letter  then  further  states  that 
as  to  the  bills  amounting  to  53L  7s.  2d.^  he  will  delivei 
up  some  leases  on  which  he  claims  a  lien,  ^^  with  man^ 
thanks  for  the  promise  to  have  the  amount  paid  me' 
Upon  comparing  together  the  language  of  the  letter  o 
the  26th  November^  upon  which  the  action  is  brought 
with  the  language  of  that  to  which  we  have  just  ad 
verted,  we  think  the  necessary  result  is,  that  the  under 
taking  on  which  the  action  was  brought  was,  as  we  hav< 
before  stated,  an  undertaking  given  by  the  defendant  ai 
agent  of  the  Messrs.  Esdailesj  and  not  given  in  his  owr 
individual  capacity ;  and  that  it  was  so  understood  to  b< 
given  by  the  plaintiff  below. 

On  the  part  of  the  defendant  in  error,  however,  it 
was  contended  by  Mr.  Evatis  that,  in  point  of  law,  the 
letter  of  the  26th  of  November  must  necessarily  import 
an  undertaking  by  Downmatij  the  defendant,  in  his  owi 
individual  capacity,  and  that  it  could  not  be  construec 
as  an  undertaking  which  would  bind  the  principal.  I 
such  should  be  the  necessary  construction  in  point  o 
law,  there  would  be  an  end  of  all  further  doubt.  Bui 
we  think  none  of  the  cases  referred  to  establish  thai 
posUioa. 
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Volume  vii.   or  that  the  authority  of  the  agent,  such  as  it  was,  has 

1845.       ,  ,   , 
been  exceeded. 

But  we  all  agree  in  thinking  that,  upon  the  facts 
stated  in  this  special  verdict,  neither  the  defect  nor  the 
excess  of  the  authority  of  the  agent  is  found  by  the 
jury  directly,  nor  is  either  to  be  inferred  by  necessary 
implication  from  the  facts  found  in  the  special  verdict. 

We,  therefore,  think  the  judgment  of  the  Court 
below,  so  far  as  relates  to  the  first  issue,  is  to  be 
reversed,  and  judgment  thereon  entered  for  the  plaintiflf 
in  error ;  and,  as  to  the  residue,  the  judgment  to  be 
affirmed. 

Judgment  reversed  as  to  the  first  issue  ^ 
affirmed  as  to  residue  (a). 


(a)  See  the  next  case. 


The  following  decision  In  the  Court  below  took  place 
in  Triniijf  term  1844. 


i'^^"^'     Williams,  Clerk,  Davies,  and  Brock,  Executors 

June  25th,  '  '  V  ' 

1844.]       Qf  William  Jones,  deceased,  against  Downman. 

Qu^ere/in         TN  Ti'inity  term  IS^*,  a  rule  was  obtained  calling  on 

what  cases  JL 

the  Court  can  the  above  named  plaintiffs  to  shew  cause  why  pro- 

make  a  speaal 

order,  by  virtue  ceedings  in  this  action  upon  scire  facias  should  not  be 

of  Stat.  6  G.  4. 

c.  96.  li  1.,  permitting  a  plaintiff*  in  error  to  proceed  without  giving  bail. 

But  .where,  in  an  action  of  assumpsit,  a  special  verdict  had  been  agreed  upon  in  this 
Court,  for  the  purpose  of  bringing  the  case  before  the  Exchequer  Chamber,  and,  after 
judgment,  a  writ  of  error  was  sued  out,  but  the  defendant  in  error  died,  and  tlie  writ  ibea 
lapsed,  without  material  laches  on  the  part  of  the  plaintiff  in  error,  whereupon  the  repre* 
seutatives  of  the  defendant  in  error  sued  out  a  sci.  fa.  agaiast  the  faith  of  his  agreefiieat« 
this  Court,  in  the  exercise  of  itf;  general  autliority,  stayed  proceedings  on  the  sci.  fa.  without 
requiring  bail  in  error,  the  plaintiff  in  error  undertaking  to  proceed  without  delay,  and 
that,  if  the  judgment  below  were  affirmed,  the  defendants  in  error  should  immediately 
have  judgment  on  the  sci.  fa. 
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stoyed  until  after  the  decision  of  the  Court  of  Error  Qi^^n*s  Bench. 

[1844  1 
in  Downman  v.  Williams  (ante,  p.  103.),  defendant  un-  '-^ 

dertaking,  in  the  event  of  the  judgment  below  being      'VVjluams 
affirmed,  that  the  present  plaintiffs  should  immediately      Dowkmak. 
thereupon  be  entitled  to  judgment  on  the  sci.  fa.     The 
notion  vfas  made  on  affidavits,  of  which  the  material 
part  was  as  follows. 

Jones^  the  testator,  sued  Williams  in  the  Court  of  Ex- 
chequer, and  obtained  a  verdict  for  527/.  Ss,<i  which,  on 
motion,  was  set  aside  and  a  nonsuit  entered,  the  Court 
being  of  opinion  that  Williams  was  not  liable  personally 
CD  the  undertaking  which  was  the  ground  of  action, 
/ofifssued  Williams  again  in  the  Court  of  Queen's  Bench, 
on  the  same  undertaking,  and  was  nonsuited  at  the  Car" 
mrtkenshire  Lent  assizes  1839.  He  obtained  a  rule  nisi 
for  a  new  trial :  but,  on  the  case  coming  on  to  be  argued 
(June20\hy  1840),  Chiliony  who  shewed  cause,  contended 
that  the  facts  raised  precisely  the  same  point  which  had 
Ixen  argued  in  the  Court  of  Exchequer,  and  that  the  de- 
fendant ought  not  to  bring  before  this  Court  the  very 
question  which  had  already  been  decided  between  the 
sttne  parties  by  a  court  of  co-ordinate  jurisdiction. 
lioansy  who  supported  the  rule,  admitting  that  the  facts 
vere  not  altered,  the  Court  declared  their  opinion  that 
OulUnCs  argument  was  well  founded,  and  that  the  rule 
most  be  discharged  unless  the  plaintiff  would  agree  to 
the  following  terms  :  That  plaintiff  should  pay  the  costs 
of  die  second  trial,  and  that  the  facts  should  be  stated 
^  a  special  case  for  the  opinion  of  the  Court,  with 
liberty  for  either  party  to  turn  such  special  case  into 
1  special  verdict,  in  order  to  obtain  the  opinion  of  a 
CoQrt  of  Error  on  the  questions  at  issue.  The  terms 
were  acceded   to;  and  a  rule  was  made  accordingly. 

VOL.  VII.  N.  s.  I 
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Volume  VII.  The  CEse  was  stated,  and  arirued  in  this  Court ;  and 
judgment  was  given  for   the   plaintiff  in  Hilary  vaca- 

WiLLiAMs      tion  1842(a). 

DowNsiAK.  A  special  verdict  was  afterwards  settled  and  approved 
by  the  parties,  and  judgment  thereon  signed.  Defend- 
ant sued  out  a  writ  of  error :  but,  before  allowance 
thereof,  and  pending  an  application  to  a  Judge  at  cham- 
bers to  dispense  with  bail  in  error,  the  plaintiff  Jones 
died  [February  1st,  1843),  leaving  the  now  plaintlffii, 
WilliamSi  Davies  and  Brockj  his  executors.  Brock  was 
then  a  minor.  It  being  uncertain  whether  the  exe* 
cutors  would  seek  to  enforce  the  judgment,  and  some 
time  elapsing  before  the  will  was  proved,  the  writ 
of  error  was  never  allowed ;  and  it  expired.  Probate 
was  granted  to  IVilliams  and  Davies  on  May  10th,  18435 
and,  on  24th  August  1843,  to  Brocks  who  had  then  at- 
tained his  full  age.  In  Hilany  vacation  1844,  the  now 
plaintiffs  issued  a  sci.  fa.  on  the  judgment;  and  defend- 
ant appeared  to  the  writ.  His  attorneys  then  wrote  to 
the  attorneys  for  the  plaintiffs,  stating  the  facts  above  set 
forth,  and  suggesting  that  proceedings  should  be  stayed 
until  the  decision  of  a  Court  of  Error,  defendant  con- 
senting, in  the  event  of  judgment  below  being  affirmed, 
that  plaintiffs  should  have  immediate  judgment  on  the 
sci.  fa.  The  defendant's  attorneys  also  requested  a 
consent  to  their  proceeding  in  error  without  bail.  These 
proposals  were  not  acceded  to ;  and  the  plaintiffs  served 
a  declaration  in  the  sci.  fa.  In  the  mean  time  defend- 
ant had  obtained  a  second  writ  of  error,  returnable  the 
last  day  of  this  term ;  and  the  same  had  been  allowed ; 
of  which  allowance,  and  the  grounds  of  error,  due  notice 
was  given  to  the  plaintiffs.     The  affidavits  stated  that 

(a)  Jonet  ▼.  Downmant  4  ^.  B,  235,  note  (a). 
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the  writ  of  error  was  sued  out  bona  fide,  and  not  for  Queen's  Bench. 
delay ;  that  defendant,  for  reasons  which  he  set  forth^      ^         '••' 
was  unable  to  obtain  bail  in  error;  and  that  justice      Williams 
would  be  furthered  by  granting  this  application.     The     Downman. 
defendant  also  went  into  details  on  the  original  merits 
of  the  case*     In  Trinity  term,  1844  (a), 

Evam  and  John  Henderson  shewed  cause*     Supposing 
that  the  Court  could  dispense  with  bail,  no  sufficient 
reason  is  shewn.     The  defendant  has  evidently  been 
guilty  of  laches ;  and  it  does  not  appear  that  he  has 
even  now  assigned  errors.    But  the  Court  has  not  the 
supposed   power.     Stat.  S  Ja,  I.  cr.  8.   enacted  that  no 
execution  should  be  stayed  on  writ  of  error  or  super- 
sedeas thereon^  for  reversing  any  judgment  given  or  to 
be  given  in  any  action  of  debt  on  single  bond  for  debt, 
or  on  obligation  conditioned  for  payment  of  money  only, 
or  on  any  action  of  debt  for  rent,  or  upon  any  contract, 
sued  in  the  Courts  of  record  at  Westmimtery  or  in  the 
counties  palatine,  or  in  the  courts  of  great  sessions  in 
Walesy  unless  recognizance  were  given  &c.     Stat.  16  & 
17Cbr.2.  c.  8*  5.  S.  enacted  that  no  execution  should 
he  stayed  in  any  of  those  courts  by  writ  of  error  or  su- 
persedeas thereupon,  **  after  verdict  and  judgment  there- 
upon, ID  any  action   personal  whatsoever,"  unless  re* 
^ieance  were  first  given   according  to  the  former 
sUtQte;  and  provision  was  then  made  to  a  like  effect  in 
tbe  cases  of  writ  of  dower  and  action  of  ejectione  firmae. 
Then  stat  6  G.  4.  c.  96.,  "  for   preventing  the   de- 
lays occasioned  to  creditors  by  frivolous  writs  of  error 
brought  on  judgments  given  in  "  the  before  mentioned 

(«)  June  lOCh.   Before  Paiteton  and  Coleridge  Js.,  Lord  Denmtm  C.  J. 
^  frUikms  J.  having  left  Uie  Court. 

I  Q 
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Courts,  enacts,  "  That  upon  any  judgment  hereafter  to 
be  given  in  any  of  the  said  Courts  in  any  personal  action, 
execution  shall  not  be  stayed  or  delayed  by  writ  of  error 
or  supersedeas  thereupon,  without  the  special  order  of 
the  Court,  or  some  Judge  thereof,  unless  a  recognizance 
with  condition  "  according  to  stat.  Sja.  !•  c.  8.  "be  first 
acknowledged  "  &c.  The  act  of  6  G.  4.  first  introduces 
the  words  "  without  the  special  order "  &c.  This  ex- 
ception must  be  taken  as  extending,  not  to  the  cases 
specified  in  the  former  acts,  but  only  to  such  as  are 
newly  provided  for  by  the  statute  giving  the  exception. 
A  dififerent  construction  would  attribute  to  this  statute 
the  effect  of  repealing  and  consolidating  the  former 
enactments :  but  it  does  not  profess  either  to  repeal  or 
to  re-enact  The  view  relied  upon  by  the  plaintiffs  is 
also  taken  in  1  Archb,  Pract.  363.  (a),  where  it  is  said : 
"  Bail  in  error  therefore  is  now  necessary  in  all  cases 
after  judgment  for  the  plaintiff  in  any  personal  action, 
whether  after  verdict  or  default,  unless  it  be  otherwise 
ordered  by  the  court  or  a  judge;  and  it  should  seem, 
that  such  order  could  not  be  made  in  any  of  those 
actions  in  which  the  statutes  previous  to  the  above  act 
of  6  G.  4.  require  bail  in  error."  [Coleridge  J.  What 
force  do  you  give  to  stat.  6  G.  4.  c.  96.  5. 1.,  on  your  con- 
struction ?]  Stat.  16  &  17  Can  2.  r.  8. 5.  S.  applied  only 
to  the  case  of  judgments  after  verdict :  by  stat.  6  G.  4. 
c.  96.  the  former  regulation  is  extended  to  judgments 
generally  :  the  intention  may  have  been  to  provide  that, 
in  the  class  of  actions  newly  brought  within  the  rule  as 
to  bail  by  the  words  "  any  judgment  '■  **  in  any  personal 
action,"  the  Court  might  make  a  special  order  if  the  judg- 


(a)  7lh  ed.     Steed.  8.  p.  493,  4. 


118 


Q.B.    fTRINITY  VACATION,] 


Vohwte  VII. 

[1844.] 


Williams 

V. 

DowKMAir. 


these  statutes,  the  Court  would  not  allow  itself  to  be 
fettered  by  them  if  it  saw  that  proceedings  in  a  cause 
were  taken  in  violation  of  a  contract  between  the  par- 
ties. The  Court  may  always,  in  furtherance  of  justice, 
grant  a  stay  of  execution ;  and  it  will  do  so  where  there 
has  been  an  implied  consent  that  no  impediment  shall 
be  offered  to  a  proceeding  in  error,  and  an  attempt  is 
made  to  frustrate  that  consent.  [^Coleridge  J.  Do  you 
say  that  this  could  have  been  done  before  stat.  6  G.  4. 
c.  96.,  in  a  case  under  the  former  statutes,  although 
they  say  that  **no  execution  shall  be  stayed?"]  That 
must  mean,  under  ordinary  circumstances.  [Pa//^- 
son  J.  Under  any  circumstances,  can  the  Court  order 
what  the  statute  says  it  shall  not  ?]  Suppose  there  bad 
been  an  express  agreement  that  the  writ  of  error 
should  proceed  without  bail,  in  the  case  now  before  the 
Court ;  must  the  proceeding  in  error  nevertheless  be 
defeated  ?  The  obstacle  raised  here  is  against  faith  ; 
and  in  such  a  case  the  Court  has  an  authority  inde- 
pendent of  the  statute,  even  if  its  meaning  be  that  con* 
tended  for  on  the  other  side. 

{Collins  V.  G'wy7ine  {a)  and  note  (a)  ibid,  were  referred 
to  on  both  sides ;  but  The  Court  said  that  the  decision 
there  bore  only  on  the  practice  of  paying  money  into 

Court  in  lieu  of  bail.) 

Cur.  adv.  vult. 

Patteson  J.  now  delivered  the  judgment  of  the 
Court.  After  stating  the  material  facts,  and  the 
nature  of  the  application,  his  Lordship  said  : 

The  point  was  argued  before  my  brother  Coleridge 
and   myself:  and   it   was   contended  that   we  had   no 


(a)  1  Man.  if  G.  638. 
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^^er  to  grant  what  was  required;  for  that  the  statutes   QveerCs  JOenck, 

sJff^  1.  c.  8.    and    16&  17  Car.  2.  c.  8.  5.3.  gave   no jL_ 

discretion  as  to  dispensing  with  bail,  and  that  stat.  Wilmami 
6G.  4,  c.  96.  5.  1.  conferred  no  new  power  except  in  Downmak. 
certain  cases  where  there  had  been  judgment  without  ver- 
dict. On  this  point  we  abstain  from  giving  any  opinion. 
But,  in  the  present  case,  the  arrangement  made  in  this 
Court  involved  almost  the  certainty  of  a  writ  of  error ; 
and  the  now  plaintiff  in  error  gave  up  advantages  on 
the  faith  of  that  arrangement.  We  hold  that  in  such  a 
case  we  have  the  power  to  do  what  is  here  required ;  and 
we  think  that  the  present  circumstances  afford  ground 
for  exercising  it 

The  rule  will  therefore  be  absolute,  the  plaintiff  in 
error  undertaking  to  proceed  without  delay. 

Rule  absolute  as  prayed;  but  with  the 
addition  of  the  words  "  without  costs," 
after  "error;"  and,  at  the  end,  the 
words  "  And  also  undertaking  to  pro- 
ceed with  the  writ  of  error  without 
delay." 
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jfpru  2sd.        ihe  C^UEBN  against  The  Inhabitants  of  Orton. 

Tiie  summons  #^N  appeal  against  an  order  of  two  Justices  of  the 
requiring  a  county   of  Lancaster^   for   the  removal  of  Robert 

pftTty  possessed 

of  documento  PicHholl  and  Agnesy  his  wife,  and  their  children,  from 

tvitnessand  the  township  of  Burrow  with  BurroXD,  in  the  county  of 

!locumentoon  Lancaster^  to  the  parish    of  Oriorij    in   the  county    of 

^n^'^ha^on  J^^^^f^oreland,  the  sessions   {Janmry,  1844)  confirmed 

for  an  order  of  \}^q  order,   subject  to  the  opinion  of  this  Court  on  a 

removal,  is  not  *'  *■ 

equivalent  to  a    case,  the  material  parts  of  which  were  as  follows. 

subpoena  duces 

tecum;  and  se-       In  the  examinations  upon  which  the  order  was  made, 

condary  evi- 
dence is  not        Robert  Pickthall  said:  "In  the  year  1837,   I   took  of 

proof  that  such  ^^^  ^c^*  ^r.  Sawrey  of  Statnmore  a  farm  situate  in  the 
bl^n"«^ed"nd  P«^''^'^  ^^  ^r/ow.  Called  RahegiU  Hall,  for  the  term  of 
**' SoYlid  ^^^  years,  at  the  rent  of  36/.  per  annum.     I  occupied 

where  the  per-    g^j  resided  upon  the  same,  under  the  said  lakiiiir   from 

son  served  was  *  ^ 

an  overseer  of     Whitsuntide  1837  for  the  two  years  then  next  ensuing, 

the  parish  to 

which  it  was  and  paid  the  whole  rent  for  the  same,  and  all  poor 
remove,  and        rates  for  the  said  term."     The  examination  then  stated 

ih^  summons  r^i-^i*  i  •  r^i  r 

(beaded  ^  lurther  takmg  and  occupying  of  the  same  tiirm   in 

wifn^ew^r**^    1839,  and  payment  of  rent  and  rates  for  the  two  years 

was  addressed     ^^^1  followiiicr.     **  In  1842  I  went  to  Lwleton  :"  &c. 
to  the  overseers,  ° 

requiring  them        John  Tctmant  Said :  "  At  the  request  of  the  overseers 

to  produce  the 

rate-books.         of  BuTTOw  with  BuKTOW  I  Served,  on   Thursday  last,  a 

summons,  of  which  the  following  is  a  copy,  on  James 
Ellwoody  one  of  the  overseers  of  the  poor  of  the  parish 
of  Orton  aforesaid  in  the  county  of  Westmoreland.  He 
admitted  that  R*  Pickthall^  the  pauper,  belonged  to 
their  parish.  He  talked  about  appearing  here  to  day 
in  pursuance  of  the  said  summons ;  but  I  have  not  seen 
him  here  to  day.      I  saw  the  pauper's  name  in  the 
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Orion  VooT  rate  book  for  the  year  1840  in  respect  of  Queen's  Bench, 
the  BaisegiU  Hall  estate.  _1^'_ 

*^  Copy  of  summons  referred  to.  '^^  Quikh 

**  Summons  to  witness.     County  of  Z.a«c:as^^r.     You     The  Inhabit- 

ants  of 

are  hereby,  in  her  Majesty's  na;me,  required  to  be  and  Okton. 
personally  to  appear  before  me  or  such  other  of  her 
Majesty's  justices  of  the  peace  and  quorum  in  and  for 
the  said  county  as  shall  be  present  at  the  Rose  and 
Crmn  Hotel  in  Kirkby  Lonsdale^  in  the  county  of  West- 
morelandi  on  Thursday  the  6th  day  o^  July  now  next  en- 
suing, at  1:1  o'clock  in  the  forenoon,  to  give  such  evi- 
dence as  you  know  touching  the  settlement  oi  Robert 
PidUhallj  formerly  of  the  parish  of  Ortorij  but  now 
resident  and  chargeable  to  the  township  of  Burrow  with 
Burrow  in  the  county  of  Lancaster^  and  to  bring  with 
you  and  produce  before  the  said  justices  all  books  of 
rates  or  assessments  made  for  the  relief  of  the  poor 
within  your  parish  during  the  years  1837,  1838,  1839, 
1840  and  1841.  Herein  fail  not  at  your  peril.  Dated 
this  29th  day  oFJuue^  a.  d.  1843. 

"  W.  Gillison  Dell  {a).  (L.  S.) 
"To   the   overseers   of  the   poor   of  the   parish   of 
Orion  in  the  said  county  of  Westmoreland*^ 

The  grounds  of  appeal  were  as  follows.     "  l.That 

the  order,  and  examinations  on  which   the   same  are 

founded,  are  bad  and  defective  in  point  of  law,  and  that 

the  said  examinations  contain  no  evidence  on  which  the 

said  order  can  or  ought  to  have  been  legally  made  or 

foonded ;  and  that,  if  legal  evidence  of  such  settlement 

was  given  before  the  said  justices  making  the  said  order, 

DO  copy  of  such  examination  hath  been  sent  to  us  by 

you  the  said  overseers  and  churchwardens  of  the  said 

(a)  The  name  of  one  of  the  removing  justices. 
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township  of  Burrcm  with  Burrow  pursuant  to  the  sta- 
tute ;  nor  was  there  any  evidence  given  to  or  before 
the  said  justices  that  the  said  R.  Pickthall  had  ever 
been  assessed  to  the  poor  rates  in  respect  of  the  said 
farm  or  farms  or  in  any  way  or  manner  whatever." 

The  appellants  also  traversed  the  settlement  of  the 
pauper  in  Orton^  and  alleged  a  subsequent  settlement 
gained  in  the  township  of  Ingleton, 

On  the  trial  of  the  appeal,  the  respondents  proceeded 
to  prove  their  settlement  in  Ortoji  by  renting  a  tene- 
ment, according  to  the  facts  stated  in  the  examinations: 
and  the  appellants  objected  that  the  respondents  could 
not  give  evidence  of  any  rating  and  assessment,  on  ac- 
count of  the  deficiencv  of  the  examinations  in  that  re- 
spect.  The  Court,  however,  overruled  the  objection, 
subject  to  the  opinion  of  the  Court  of  Queen's  Bench  : 
and  the  respondents  then  proved  a  settlement  in  Orton 
by  renting  the  said  tenement'called  Raisegill  Hall^  and 
by  being  assessed  to  the  poor  rate  and  paying  the  same 
in  respect  of  such  tenement  for  one  year.  The  appellants 
then  proved  facts  in  support  of  the  alleged  settlement  in 
Inglctotu 

The  sessions  confirmed  the  order,  subject  to  the 
opinion  of  this  Court  on  two  points.  First,  whether 
the  respondents  were  entitled  to  go  into  evidence,  at  the 
trial  of  the  appeal,  of  the  assessment  and  rating  in  Orton. 
The  second  point  is  not  now  material.  If  the  Court 
should  be  of  opinion  that  the  respondents  were  not  en- 
titled to  go  into  such  evidence,  or  that  the  facts  above 
stated  as  to  assessment  &c.  in  Ingleton  were  not  suffi- 
cient for  a  settlement  in  the  latter  township,  then  the 
order  was  to  be  quashed  ;  otherwise  to  stand  con- 
firmed. 
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Drinkwaler  and  Pashlejfy  in  support  of  the  order  of  Queen'*  Bench. 
.essions.     The  removing  justices  were  right  in  receiving  _ 


1845. 


ja^  ccondary  evidence  as  to  the  contents  of  the  rate-books,     The  Quikn 
otice   having  been   given    to   produce   them.      Lord    Thelnbabiu 

ants  of 

xyorij  in  Rex  v.  Coppull  {a\  said  that  parol  evidence        Obtok« 


mid  not  be  given  of  rates  '^  which  are  not  produced, 
or  any  notice  proved  to  produce  them;"  thus  inti- 
mating that,*  after  such  notice,  secondary  evidence  could 
given.     Lord  Detiman  C.  J.  expressed  himself  to  the 
tme  effect  in  Regina  v.  Staple  Fitzpaine  {b).     And  the 
^^^^2^eoi  Patteson  and  Colendgeis.  in  Regina  v.  Mil' 
^^^!nhaU{c)  Implies  that  the  practice  before  removing  jus- 
'ftJ^^in  this  respect  is  the  same  as  at  nisi  prius.     No 
't.^^nical  form  was  necessary ;  it  was  enough  if  the  sum-* 
naons  was  an  explicit  demand  of  the  thing  required ;  Smith 
^*  Your^  {d).     Nor  was  it  material  that  the  document 
styled  itself  a  summons  and  not  a  notice.     Lord  Kenyan 
ui  liex  V.  Coppull  {a)  observed  that  ^'  the  best  evidence 
^as  not  given  which  the  nature  of  the  thing  would  admit 
of."    Here  that  was  done.     There  were  no  means  of 
forcing  the  appellants  to  produce  the  rate-books.     If  a 
subpoena  had  issued,  they  might  have  declined  to  give  the 

■ 

books  in  evidence  against  themselves,  on  the  principle 

recognised  in  Rex  v.  IVobum  {e)  and  Rex  v.  Hardwick  {g). 

If  the  removing  justices  were  satisfied  that  the  appellants 

bad  warning  to  bring  forward  the  rate-books  themselves, 

and  did  not  avail  themselves  of  it,  those  parties  cannot 

complain  that  secondary  evidence  was  received.  Cazenave 

V.  Vaughan  {h)  is  an  analogous  case.     This  Court  would 

(a)  2  Eati,  25.  (6)  2  Q.  B,  488.  494. 

(c)  2  Q.  B.  517.  (d)  1  Camp,  439. 

(/)  10  Emt,  395.  (g)  1 1  Eastt  578. 
(A)  \  M.i  S.  4. 
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not  have  granted  a  mandamus  to  produce  the  books. 
{/Irchboldf  contr^  said  he  should  not  contend  that  they 
would).  The  admission  made  by  the  overseer  of  Ortan 
tended  to  mislead  the  appellants,  and  might  reasonably^ 
perhaps,  be  considered  by  them  an  acknowledgment  that 
the  pauper  was  duly  rated.  (The  arguments  on  the  other 
point  are  omitted.) 


Archboldf  contra.  This  summons  was  not  equivalent 
to  a  notice  to  produce.  It  is  not  signed  by  the  party 
requiring  production  of  the  instrument,  or  by  his  at- 
torney; nor  is  it  addressed  to  any  person  as  party  to 
the  proceeding  before  the  justices.  These  are  essential 
requisites,  though  it  may  be  true  that  no  particular 
form  of  demand  is  necessary.  A  summons  by  a  Judge 
at  chambers  to  produce  documents  in  evidence  before 
him  could  not  operate  as  a  notice  to  produce.  As 
the  mere  order  of  a  justice  this  summons  is  of  no  effect: 
for  it  was  not  till  after  the  present  case  was  heard  at  ses- 
sions that  removing  justices  had  power  conipulsorily  to 
summon  any  person  even  to  appear  and  give  evidence, 
though  they  have  now  such  authority  by  stat.  7  &  8 
Fid.  c.  101.  5.  70.  (a).  The  respondents  say  that  they 
used  the  only  means  in  their  power;  but  they  might 
have  sued  out  a  Crown  office  subpoena.  It  is  argued 
that  the  appellants,  if  subpoenaed,  might  have  refused  to 
produce  evidence  against  themselves :  but,  if  they  had, 
the  respondents  might  then  have  given  secondary  evi- 
dence.    The  fact  of  the  party  called  upon  to  produce 

(a)  The  clause  does  not  in  express  terms  provide  for  enforcing  the  pro- 
duction of  documents.  It  empowers  the  justices  of  peace,  in  case  of 
appearance,  and  refusal  to  give  evidence,  to  commit  for  any  time  not  ex- 
ceeding fourteen  days,  or  until  the  person  shall  sooner  **  submit  himself 
to  be  examined.** 
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[The  following  cases,  decided  in  Trinity  vacation^  1845, 
may  conveniently  be  added  here.] 

.TtiJL  2V1845J     "^^^  Queen  against  Greenaway  and  Another. 

The  Queen  agaiiist  Carey. 


On  an  appU- 
cation  before 
magittrates  in 
petty  sessioni 
for  an  order  to 
remove  a 
pauper  to  parish 
A,,  where  it  is 
sought  to  shew 
a  settlement 
by  rating,  a 
subpcftna  ad 
testificandum 
and  a  sub- 
poena duces 
tecum  may 
issue  from  the 
Crown  Office 
to  the  parish 
officer  of  A.f 
commanding 
him  to  attend 
the  examina- 
tion at  petty 
sessions,  give 
evidence,  and 
produce  the 
parish  rate 
books ;  and,  if 
he  disobeys, 
this  Court  will 
grant  an  attach- 
ment. 

Whether,  on 
attending  with 
the  books,  he 
is  bound  to 
submit  them  to 
examination, 


TN  the  case  of  The  Queen   against  Greenaway  and 
Anotherj 

Pashley^  in  Trinity  term  1845  (a),  moved  for  a  rule 
to  shew  cause  why  an  attachment  should  not  issue 
against  Mr.  Greaia'xay  and  Mr.  Doddy  for  disobeying 
the  writ  of  subpoena  duces  tecum  after  mentioned.  He 
stated  the  following  facts  from  affidavits.  A  female 
named  Smith  came  to  inhabit  in,  and  was  charge* 
able  to,  the  parish  of  S/.  Ajinc^  Westminster.  On  the 
part  of  that  parish,  it  was  contended  that  she  had  done 
nothing  to  gain  a  settlement  in  her  own  right,  but 
had  a  settlement  in  the  parish  of  St.  GileSj  Camberxell^ 
derived  from  her  father,  Alexander  Smithy  who  had 
acquired  a  settlement  there  since  14th  August ^  1834, 
the  date  of  the  Royal  assent  to  stat.  4  &  5  fFl  4. 
c.  76.,  by  renting  and  occupying  a  tenement  The 
parish  officers  of  St.  Armey  Westminster^  were  able  to 
prove,  before  the  justices,  on  application  for  an  order 
of  removal,  all  the  requisites  of  A.  Smith's  settlement, 
except  that  created  by  sect.  66  of  the  statute,  namely, 
that  he  had  been  assessed  to  and  had  paid  the  poor 
rate  of  St.  Gilesj  Camberwell,  in  respect  of  the  tenement, 
for  one  year.    Greenaixay  was  one  of  the  overseers,  and 


(a)  June  llUi.     Before  Lord  Dcnman  C.  J.  and  WUHanu  J. 
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I^Mld  the  vestry  clerk,  of  St.  GileSj  CambcfToell  /  and   Queen*s  Bench, 

ich  had  been  served  with   a  subpcena  duces  tecum,    ^' 

uing  from  the  Crown  Office,  requiring  him  to  pro-     ^®  Qd««m 
duce  the  rate  books  of  the  parish  before  the  justices     Gr««kawat, 
in   petty  sessions*     They  attended  the  justices,  but  re- 
fused to  produce  the  books. 

It  appears  from  Regina  v.  Orion  (a)  (which  agrees 
'With  Rex  V.  CoppuU{b))y  that  the  production  of  these 
books  was  necessary,  secondary  evidence  of  their  con- 
tents being  inadmissible  if  they  could  be  produced.    It 
Will  be  objected,  for  Mr.  Dodd^  that  he  was  not  com- 
pellable  to  bring  forward  any  deed  belonging  to  his 
client     But  an  attorney   cannot   set   up   this   answer 
^hfre  the  client   himself  could  be  compelled  to  pro- 
duce; Doe  dem.  Courtail  v.   Thomas  (c)*     The   ques- 
tion, therefore,    is,    whether   Greenamay  could    be  so 
compelled.     For  him  it  is  objected  that  the  parish  are 
tnade  substantially  a  party  to  the  proceeding  before  the 
justices,  and  cannot  be  obliged  to  furnish  evidence  against 
tliemselves*     But  the  parish  are  not  properly  a  party ; 
rf  they    were,    evidence    of  the    declarations   of  any 
^ted   parishioner   might   be  given   in   favour  of  the 
J^movals  before  the  removing  justices,  which  clearly 
cannot  be  done.     Then,  treating  the  parish  as  a  third 
party:   this  is  not  a  question  as  to  property,  but  as 
to  the  legal  position  of  the  pauper.     The  parish  must 
be  understood  to  keep  these  books  subject  to  be  pro- 
duced for  the  benefit  of  any  party  interested   in  es- 
tablbbing  such  facts  as  could  be  shewn  by  the  books 
only,  according  to  the  principle  pointed  out  by  Holt  C.J. 
in  Geery  v.  Hopkins  (d),  and   by   Mansfield  C.  J.   in 

(a)  Anl^  p.  120.  (6)  2  EaU,  25. 

(c>  9  iff.  &  C  288.  299.  {d)  2  Lord  Raym,  851. 
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Blakey  v.  Porter  (a).    In  equity,  the  plaintiff  may  i 
upon  the  production  of  a  deed  sustaining  his  title 
ferred  to  in  the  defendant's  answer,  though  not 
deed  merely  giving  title  to  a  defendant;    Sampso 
Swettenham  (i).     It  is  not  necessary  to  contend 
these   parties   would    have   been  compellable  to 
evidence  under  stat.  7  &  8  Vict.  c.  101.  5.  70.     . 
sibly  there  may  be  no  such  urgent  necessity  in  i 
ters  proveable  by  parol  evidence  as  in  those  w 
can  be  shewn  by  the  books  only.     The  general 
making  parish  books  accessible  appears  from  Be 
Great  Faringdon  {c).      May  y.    Gwt/nne{d)    may 
cited  against  this  application :   but  that  case  coni 
rather  a  dictum  than  a  decision.     Even  if  the  pa 
were  entitled  to  withhold  the  evidence,  their  duty 
first  to  produce  the  books,  and  then  object  to 
being  looked  to ;  Pickering  v.  Nqyes  {e). 

It  will,   however,  be  contended   that  no   sut 
ought  to  issue  from  the  Crown  Office  to  comp 
production   of  evidence  at  petty  sessions.      B 
practice  is  settled.      In  Regina  v.  Lydeard  Si 
retice  (g)  Lord   Denman  said :    ^'  Justices  may 
the  attendance  of  witnesses  within  their  juri? 
and,  if  a  difficulty  arose  from  the  witnesses  beir 
the  jurisdiction,  this  Court  could  supply  the 
A  subpoena  will  issue  from  the  Crown  Office 
the  attendance  of  a  witness   at  the  assize* 
port  of  an  intended  prosecution,  though 
at  the  assizes,  has  power   in  itself  to  com 
ance ;  Rex  v.  Ring  {h).     In  Rex  v.  Bramm 


(a)  1  T^unt,  386. 
(c)  9B.iC.  541. 
(*)  \  B.i  C.  262,  263. 
(A)  8  T.  R.  565. 


(6)  5  Madd.  16. 
(d)  4  B,4:  Aid, 
(g)  UA.^E, 
(i)  \  A.i  E. 
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attempted,   but    unsuccessfully,  under   stat   45  G.  S.  Queen's  Bencfu 
c,  S2,  u  3*9  to  attach  a  party  for  contempt,  where  the         • 

subpoena  bad  not  issued  out  of  the  Crown  Office :  but  ^*  Qu«kic 

'^e  general  authority  of  a  Crown  Office  subpoena  was  Grkkawat. 
^here  taken  for  granted* 

M.  Chambert  and  BovfV/  shewed  cause  in  the  first 
instance^     The  parish  of  St.  GileSj  Cambenxelly  is  called 
mjpon  to  produce  evidence  shewing  that  it  is  bound  to 
vnaintain  the  pauper.     A  rated  inhabitant,  even  since 
«»tat.  46  G.  S.  c.  S7.,  could  not  be  compelled   to  give 
evidence  against  his  parish  on  an  appeal;  B^x  v.  Wo^ 
Zru9-n(a):  for  which  reason  declarations  made  by  him  are 
evidence  against  the  parish;  Bex  v.  Hardwick  {b).    It 
^would  be  still  more  objectionable  to  compel  a  party 
^^nrlio  appears  in  the  mere  character  of  a  representative 
of  the  parish  to  give  such  evidence.      In   JVorrall  v. 
Jhmet  (c)  the  Court  laid  down,  on  the  authority  of  Bex 
v,  Wdbum  (fl),  that  a  party  to  the  record  could  not  be 
<H>nipeIled  to  become  a  witness,  but  would  be  admissible 
if  he  consented  to  be  examined.      ^Fhere  can  be  no  dif- 
ference between  extracting  oral  evidence  from  a  party 
&nd  compelling  him  to  produce  his  deeds  against  him^ 
seir.    This  case  cannot  be  distinguished  from  that  of 
title  deeds.      It  is  true  that  parishioners  have  a  right  to 
inspect  the  books  of  their  own  parish ;  but  the  inference 
from  the  cases  in  which  that  has  been  laid  down  is, 
that  other  parties  are  not  so  entided. 

As  to  the  general  question^  it  is  certainly  stated  in 
Coma's  Crown  Practice,  p.  256,,  that  a  subpoena  will  issue 

(a)  10  East,  395.  [b)  1 1  East,  578. 

(c)  7  Bing.  395. 

▼OL.VII.   N.S.  K 
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'__  witnesses  to  testify  and  produce  at  petty  sessions :  but 


The  Qdeek  jj^j  authority  is  given.  [Lord  Denman  C.  J.  We  are 
Grcih AWAT.  told  by  the  Crown  officer  that  the  practice  has  prevailed 
for  a  great  many  years.]  In  Rex  v.  Bifig  {a)^  which  was 
decided  in  1800,  the  application  was  not  granted  with- 
out doubt;  and  Lord  Denman  C.  J.,  in  1834,  spoke  of 
that  case,  in  Rex  v.  Braamell  {b\  as  if  the  doubt  were 
not  entirely  removed.  There  is  no  cause  before  the 
petty  sessions ;  and,  at  the  time  when  the  writ  issues, 
there  is  actually  no  proceeding. 

Pashley  and  Cm^ner^  in  support  of  the  rule(r).  In 
Doe  dem.  The  Earl  of  Egremont  v.  Date  (d)  the  privi- 
lege as  to  withholding  deeds  was  confined  to  such 
as  were  in  the  nature  of  title  deeds,  the  party  not 
being  on  the  record:  and  Worrall  v.  Jones (e)  applies 
only  to  parties  on  the  record.  In  Summers  v.  Mosdey  {g) 
the  line  is  drawn  strongly  between  the  position  of  a 
party  who  appears  in  Court  merely  as  producing  a  do- 
cument, and  the  position  of  a  witness  in  the  cause.  Rex 
v.  Ruig  {a)  was  decided  expressly  on  the  ground  of  the 
established  practice ;  and  an  earlier  case.  Rex  v.  Shilcox, 
in  1793,  is  there  cited.  No  case,  properly  speaking,  is 
pending  when  a  witness  is  subpoenaed  to  appear  before 
a  grand  jury.  The  practice  is  merely  a  branch  of  the 
general  prerogative  of  the  Court,  and  is  analogous  to 
the  process  of  mandamus,  which  seems  originally  to 
have  been  in  the  nature  of  a  subpoena. 

(o)  8  T,  B.  585.  (6)   \  A.^  E,  602. 

(c)  They  were  heard  after  cause  had  been  shewn  in  Regina  v.  CVirrv 

{d)  3  Q.  B.  609.  (<•)  7  Bing.  395. 

(g)  2  Cr,  ^  M.  477.     S.  C.  4  Tynvh.  158. 
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ISl 


In  Begina  v.  Carey^ 

J*  ilf.  Ccthett^  in  Easter  temiy  1845,  obtained  a  rule 
Tn^  for  an  attachment  against  George  Caret/  for  dis- 
obedieooe  to  a  writ  of  subpoena  duces  tecum  (a),  corn- 
fa)  Hie  followiiig  IS  a  copy  :  — 

«  FICTORIJ,  bf  the  gnee  of  God  &c»  to  Georg0 
Ctrey  and  Job  Doe,  and  to  every  of  them,  greeting. 
"We  command  you  and  every  of  you  that,  laying  aside 
aU  excuses  '*  &c./  ''  you  and  every  of  you  personally 
be  and  appear  before  sncfa  of  the  justices  of  the  peace 
acting  in  and  for  the  county  of  Sutsex  as  shall  be  as- 
sembled in  Petty  Session  on  Tuetdeu/,  the  4th  day  of  March  next,  by  one 
^  fte  dock  in  the  afternoon  of  the  same  day,  at  the  County  Hall  in 
•£<Mi  in  the  atid  county,  upon  the  complaint  of  the  churchwardens  and 
o^meen  of  the  poor  of  the  parish  of  All  Saints,  in  Lewes  in  the  said 
ccootjr,  to  the  said   justices,  to   be  then    and  there  lieard,    alleging 
tlMibia  Mtrta  Egkh  the  kvrfnl  widow  of  John  Plufner  Egjks  de- 
and  eight  of  her  children  by  her  said  deceased  husband**  &c., 
Buncly'*  &C.    (describing  them  by  names   and  ages),    **  neither  of 
hath  gained  a  settlement  !n  his  or  her  own  right,  have  lately 
to  iahabtty  and    are  now  inhaUting,   in  the  said  parish  of  All 
^mts  in  Lewes,  not  having  gained  a  legal  settlement  there,  nor  having 
Produced  any  certificate  acknowledging  them  to  be  settled  elsewhere* ; 
^^  (hit,  on  the  6th  day  of  AprU  last,  the  said  A.  M,  Egles  and  her  said 
^■^^fatdaldreo  became  chargeable  to,  and  from  thence  hitherto  have  been 
''^ed  by,  and  are  now  receiving  relief  from,  the  said  parish  of  All  SairUs 
^Q  tewes;  to  tesUfy  on  behalf  of  the  said  parish  of  All  Saints  all  and 
*Bgiihr  tboae  things  which  you  or  either  of  you  know  touching  the  last 
^d  wttlcment'  of  the  said  A,  M,  Egles  and  her  said  children,  and  that 
1^  or  such  of  you  in  whose  custody  or  power  the  same  may  be,  do  bring 
*uii  yioo  all  rates  and  assessments  made  for  the  relief  of  the  poor  and 
<^  parochial  expenses  of  the  parish  of  Waldron  in  the  said  county 
/Btbe  years  1794  and  1795;  and  all  rate  books  and  books  of  assessment, 
ml  all  books  in  which  were  kept  or  entered  the  rates  or  accounts  of  the 
muiuisof  tha  aald  parish  of  WoIAron  for  the  said  years  1794  and  1795, 
IB  order  that  the  same  may  be  produced  and  given  in  evidence  before  our 
justices  aforesaid.     And  this  you  or  any  of  you  are  not  to  omit  under 
the  penalty  of  1002.,  to  ht  levied  on  the  goods  and  chattels,  lands  and 
tenements,  of  such  of  you  as  shall  fail  herein.     Witness  Lord  Denman, 
at  Wdimhuiert  the  SGth  day  of  Fd>ruary,  in  the  eighth  year  of  our  reign. 

*'  By  the  CourL 

"  Robinson,* 
(Indoned  with  the  name  and  address  of  the  attorney  taking  out  the 
nbpcma.) 
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manding  him  to  appear  before  justices  at  petty 
sions  on  the  hearing  of  a  complaint  oF  the  office 
All  SaintSf  Lewes^  deposed  to  in  the  affidavits  after 
tionedy  there  to  testify,  and  to  bring  with  him  certs 
the  rate  books  of  the  parish  of  Waldron^  in  ordei 
they  might  be  given  in  evidence.  It  appeared  bj 
affidavits  that  a  question  similar  to  that  in  the  pn 
ing  case  arose  upon  the  complaint  of  the  parish  of 
of  All  Saints,  Lewes,  touching  Anna  Maria  EgleSf 
with  eight  of  her  children,  had  come  to  inhabit  in, 
was  chargeable  to,  the  said  parish,  and  was  the  w 
oi  John  Plumer  Egles,  deceased,  neither  the  paup 
J.  P.  Egles  having  gained  a  settlement  there  in  b 
her  own  right:  that  Carey  was  one  of  the  over 
of  the  parish  of  Waldron  ;  and  that  the  father  of 
Egles  was  alleged  to  have  gained  a  settlement  * 
by  payment  of  pardchial  rates  in  respect  of  a 
ment,  under  the  yearly  value  of  10/.,  occupied  by 
from  February  1794  (a)  to  1803,  J.  P.  Egles  hi 
having  gained  no  settlement  in  Waldron  in  his  own  i 
Carey^  who  w^as  an  overseer  and  rated  inhabitant  of 
drouy  had  been  served  with  the  subpoena  mention* 
the  rule,  and  attended  before  the  justices,  but  refuse 
be  sworn,  or  to  produce  the  books,  having  leai 
as  he  said,  that  the  object  was  to  obtain  an  ordt 
removal  to  the  parish  of  Waldron,  and  being  info] 
by  his  legal  adviser  that  he  was  not  bound  to  give 
dence  or  produce  the  books*  -  He  deposed  that  he 
no  intention  of  shewing  disrespect  to  this  Court  o 
justices.  •   In  Trinity  ievm,  1845  (i). 


(a)  Stat  35  6.3.  c.  101.  (see  sect.  4}  received  the  Royd  Assc 
June  2Sd,  1795. 

(6)  June  1 1th.     Before  Lord  Denman  C.  J.  and  Wiliiams  J. 


IX.  VICTORIA.]  1S3 

Creasy  shewed  cause  (a).     In  Begina  v.  Orion  [b)  the  QueetCi  Bench, 

only  point  on  which  the  judgment  turned  was,  whether   

the  parish  oiBcers  ought  to  have  had  notice  to  pro-     The  Queen 

V. 

doce.     [Williams  5m     That  assumes  them   to  be  par-        Caret. 
ties.]     In  eflect,  the  attempt  here  is  to  make  them  par- 
ties by  compelling  them  to  do  that  which,  if  parties,  they 
could  not  be  compelled  to  do.     If  the  removal  took 
place,  and  were  appealed  against,   evidence  of  their 
declarations  might  be  given  to  shew  the  contents  of  the 
books;  Slatierie  v.  PooUy(c).     Even  setting  aside  the 
light  of  the  officer  as  an  adverse  party,  the  privilege 
of  refusing    to    produce    papers   is  not  confined,    as 
suggested,  to  title  deeds ;  Miles  v.  Dawson  {d)y  Bateson 
r.  Hartsink  {e).     There  is  no  valid  distinction  between 
compelling  oral  evidence  and  compelling  the  production 
of  adocament:  in  1  Stark. Ev,  191.  note(y*)  (e<l.  3),  the 
tmro  cases  are  discussed  as  identical :  and  no  such  dis- 
tmctioii  can  be  collected  from  stat.  54  6.  S.  c.  170.  s.  9., 
Stat.  S  &  4  Vict.  c.  26.,  or  stat.  6  &  7  Vict.  c.  85.    Fur- 
ther, in  this  case  there  has  been  no  contempt  of  Court, 
but  only  a  bona  fide  intention,  under  legal  advio?,  of 
supporting  a  right ;  and,  where  it  is  clear  that  no  con- 
teiupt  was  intended,  an  attachment  will  not  go ;  Retina 
y-  Lend  John  Bussell  (g). 

(7.  M.  Cobbett^  in  suppdrtof  the  rule  (//).  The  parish 
officers  are  not,  properly  speaking,  adverse  parties  to 
the  applicants  in  the  proceeding  before  the  justices.     If 

(a)  Some  of  the  arguments,  being  the  same  ns  those  reported  in  the 
preceding  case,  are  omitted  here. 

(6)  JnU,  p.  120.  (c)  G  ^f.  5-  n\  (,-61. 

(4)  1  Esp.  X.  P.  a  405.  (<•)  4  /?#/>.  iv.  r.  c.  4j;. 

iq)  7  Dowh  P.  C.  693.  (A)  Sco  ante,  \\  100.  note  (c). 
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tbey  were^  the  pauper  would  be  so  too;  and  then  bis 
declarations  would  have  been  unanimously  held  admisr 
sible  in  Rex  v.  Ertswell{a)j  where  the  Court  was  di- 
vided. The  officer  was  bound  to  obey  the  subpcena,  and 
to  produce  the  books,  unless  he  had  a  lawful  excuse; 
1  Slarh.  Ev.  87,  88.  (Sd  ed.);  Afnqfv.Lang  {b);  which 
case,  in  effect,  answers  the  argument  suggested  from 
Miles  V.  DavDSon  (c). 

Cur.  ado.  vidi. 


The  Queen 

V. 
G&EXKAWAT. 

The  QuBEK 

V. 

Caket. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court  in  both  cases. 

Innhe  former  case,  an  attachment  was  moved  for 
against  a  parish  officer,  for  his  contempt  in  disobeying 
a  subpoena,  issued  from  this  Court,  which  required  bim 
to  produce  before  justices  of  peace  in  petty  sessiona  a 
rate  book  in  his  custody,  in  order  to  its  being  made 
evidence  of  the  settlement  of  a  pauper  then  about  to 
undergo  examination. 

In  the  second  case,  cause  was  shewn  against  a  ruk 
which  had  been  obtained  for  a  similar  contempt. 

On  the  general  point  no  doubt  can  be  entertaioed. 
The  course  of  practice,  during  a  long  period,  was  cer- 
tified to  us  by  our  officer ;  and  it  i)  jiecessary  for  the 
due  administration  of  justice.  Thijs  Gourt  has  in  all 
times  lent  its  aid  to  inferior  ttibiMPilUf  where  they  have 
wanted  the  means  of  enforcing  th«.afeteDdance  of  wit- 
nesses. If  viva  voce  evidence*:  is  alone  required,  the 
ordinary  subpoena  ad  testificandum  will  attain  the  ob- 
ject :  if  documents  are  wanted,  recourse  must  be  had  to 
the  equally  well  known  writ  of  subpoena  duces  tecum* 


(o)  3  r.  R.  707. 

(c)  1  Ef.  N.  F.  a  405. 


(6)  9  East,  473.  4S5. 


IX.  VICTORIA.] 


135 


The  QusBir 

V. 
GrISN4WAT. 

The  Qdxek 

V. 

Cakbt. 


Xfie  principle  is  well  and  forcibly  asserted  in  the  im-  QMeen't  Bench 

portant  judgment  delivered  by  Lord  Elletiborougk  in  ' 

ytmey  v  Long  {a). 

The  opposition  to  our  proceeding  for  contempt  was, 
indeed)  principally  rested  on  the  ground  that  the  parti- 
cular officer,  in  each  of  these  cases,  though  summoned 
as  a  witness  to  produce,  was  in  truth  a  party  not  bound 
to  do  so*     He  was  said  to  be  privileged  from  disclosing 
that  evidence  against  the  interest  of  his  own  parish 
which  was  expected  to  be  derived  from  its  rate  book. 
The  object  of  those  who  called  for  it  was  said  (most 
probably  with  truth)  to  be  the  discovery  of  a  settlement 
by  rating,  which  would  fix  the  pauper  in  that  parish. 
It    was  ingeniously  argued  that  the  production  of  the 
document  would  thus  have  the  double  effect  of  render- 
'^g  the  parish  a  party  in  the  litigation,  and  depriving 
them  of  the  right  of  a  party,  to  protect  their  muniments 
''^in  inspection  by  their  adversaries. 

None  of  these  considerations,  however,  afibrd  any 

ttiswer  to  this  complaint.     No  cause  was  pending;  but 

a  eause  was  expected  to  come  on  for  trial,  in  which  the 

document  might  throw  light  on  the  truth.     The  person 

summoned  was  no  party,  but  was  bound  to  attend  as  a 

witness,  and  bring  the  paper  called'  for,  in  obedience  to 

lH«  writ.     Whether  he   Wonld   have   been   bound  to 

submit  it,  when  prodMNid^^  to  examination,  is  a  question 

^ttogetker  difierei&t.  >5U  7i<- 

This   consideration. isuffices   to  make  the   rules   ab- 
solute. 

Rules  accordingly. 


(a)  9  Eoit,  473. 
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Appellants  T\EEDESy  in  Easter  term  IS**,  obtained  a 

against  an  order    ^^   , 

of  removal  mg  upon  "the  keepers  of  the  peace  and] 

spondents  an  ^^'^  ^r  the  county  of  Kent  to  shew  caase  why 
ql^rnS"""'  certiorari  should  not  issue,  directed  to  them,  t 
moval°^  The  ^°^^  ^^^  Court  an  order  made  at  the  genera 
order  of  les-       sessions  of  the  peace  held  at  Maidstone,  in  an 

sions  appeared, 

by  the  caption,    county  of  Kent,  ou  the  4th  day  of  Jannaiy  last 

to  be  made  at 

sessions  bolden)  It  was  Ordered  that  an  original  order  of  two  o 
Jif.,  and  other     keepers  of  the  peace  and  justices,  for  tlie  r 

their  sociates, 

justices  assigned  &c.  in  the  county.  Tlie  respondents  obtained  a  rule  nisi  fo 
on  affidavit  of  notice  to  B.  and  J.,  the  affidavit  stating  that  B,  and  J.  were  tfi 
tices  present  at  the  aessions,  and  two  of  the  same  justices  whose  names  app 
caption.  The  notice  was  signed,  *<  A,  4r  H.^  attorneys  for  the  inhabitants  of  th 
of  5."  (the  respondent  parish)  ;  and  another  of  the  affidavits  on  which  the  ; 
tained  stated  that  A,  and  H,  **  were  retained  and  employed  by  and  on  behalf  o 
tants  of  the  parish  of  &  in  the  prosecuting  and  conducting  an  appeal  **  &c.  (d 
respondents  and  the  order  of  removal). 

Held  sufficient  evidence  of  service  upon  and  by  the  proper  parties,  under  si 
c.  18.  s,  5.,  in  default  of  evidence  to  tlie  contrary. 

The  affidavits  shewed  that  the  order  of  removal  was  made  and  suspended  c 
and  that  tlie  suspension  had  never  been  taken  off;  that  the  order  was  served  o 
lants  on  7th  Avgvtt ;  that  the  appellants  on  1 4th  October^  served  on  respondi 
dated  6th  September^  stating  the  intention  of  appellants,  at  tlie  next  sessions, 
try  an  appeal  against  the  oMer  of  removal,  in  which  notice  was  incorporated  a 
grounds  of  appoal ;  that  by  the  practice  of  tlie  sessions  eight  days'  notice  of 
quired;  tliat  the  next  quarter  sessions  were  held  17th  October ;  that  no  app 
prosecuted,  or  entered  and  respited,  as  one  of  the  deponents,  respondents*  a 
been  informed  and  verily  believed  :  that  the  respondents  did  not  attend  at 
sessions,  nor  at  the  following  Epiphany  sessions  and  beard  nothing  more  o 
until  15th  February  following,  when  a  document,  purporting  to  be  a  copy  < 
made  on  appeal  at  the  Epiphany  sessions  held  on  4th  January,  for  quashing 
removal,  was  sent  to  respondents  by  the  vestry  clerk  of  the  appellant  parish, 
quashing  the  order  of  sessions  having  been  olitaincd  on  these  affidavits,  and 
being  filed  in  answer ; 

Held,  that  the  October  sessions  were  the  next  practicable  sessions  after  the 
moval,  and  that,  if  the  appeal  was  not  entered  and  respited  at  those  scssio 
Epiphany  sessions  had  no  jurisdiction  to  entertain  it. 

Held  also,  by  Lord  Denman  C.  J.,  Wiliiavu  and  IFiglUman  Js.,  that  the 
the  respondents'  attorney  in  the  negative,  *'  as  he  had  been  informed  and  b 
maining  unanswered  by  the  opposite  party,  shewed  sufficiently  that  the  appeal  1 
entered  and  respited  at  the  October  sessions  :  dtibitante  Patteson  J. 

Held,  also,  that  the  respondents  were  aggrieved  (within  the  provision  of 
14  C  2.  c.  ri.  8,  'J.)  by  the  order  of  sessionsj  and  that  this  Court  was  bound 
on  their  behalf. 
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Elmbdh  QuirmeU  Trom  the  parish  of  Sevenoaks  in  the  Queen*s  Benck. 
said  county  of  Kent  to  the  parish  of  Saint  Lute  in  the        ^^^^* 
county  of  Middlesex^  should  be  quashed^  and  that  the     T*>«  Qw"k 
orerscers  of  the  poor  of  the  said  parish  of  Sevenoaks    The  Inhabit. 

^  ^  ants  of 

ihoold  pay  to  the  overseers  of  the  poor  of  the  said  parish     Siyxiioasi.* 

€^ Saint  Luke  the  sum  of  5/.  for  atid  towards  their  costs 

and  charges  in  and  about  the  appeal  therein  mentioned. 

Upon  notice  of  this  rule  to  be  given  to  the  said  first 

mentioned  keepers  of  the  peace  and  justices,  or  some  of 

them.    And  also  to  the  churchwardens  '*  &c.  **  of  SaifU 

Itf ^,»  &c. 

From  the  affidavits  on  which  the  rule  was  obtained, 

^  following  facts  appeared.     The  order  of  removnl 

*^  dated  29th  Julj/  IS^S,  and  was  under  the  hands  and 

*eals  of  WiUimn  Lambard  Esq.  and  Viscount  Holmes-' 

^41g^  justices  of  Kent.    A  duplicate  thereof,  with  the  ex- 

^^^•tioDy  was  served  dn  the  overseers  of  Saint  Lukes 

°^  7th  August  1843.     The  general  quarter  sessions  for 

'(^  Western  division  of  Kent  (in  which  Sevenoaks  is 

^itoate),  hoMen  next  after  7th  August  1843,  were   on 

^  ^di  October  1843.     No  appeal  was  prosecuted,  or  en- 

^^red  and  respited,  on  behalf  of  Saint  Luke's  at  the  last 

K^Kiendoned  ses^ons,  as  one  of  the  deponents,  respond- 

^nits'  attorney,  had  been  informed  and  verily  believed. 

^Ey  the  practice  of  the  Sessions,  eight  clear  days'  notice  of 

^rial  was  required  to  be  given  by  appellants  to  respond- 

cMs  (unless  where  other  provisions  are  made  by  statute), 

IxenoQs  to  the  trial  of  an  appeal  against  an  order  of 

raiovaL    By  an  order  bearing  the  same  date  with  the 

^r  of  removal,  and  under  the  hands  and  seals  of  the ' 

'^  mi^istrates,  the  execution  of  the  order  of  removal 

^h]r  reason  of  the  inability  of  £•  Quinnell  to  travel^ 

'^'pCQded   until   the  magbtrates  should    be    satisfied 
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The  QoEEK    j^g*s^  together  with  the  order  of  removaK     The  order 
Tiw  Id^u    of  suspension  had  not  been  taken  off  or  vacated ;  and 
.StYMOAKt.     E'  Q.  had  never  been  removed,  but  was  still  resident  at 
Sevenodk's*     On  1 4th  October^  1845,  a  notice  of  appeal, 
dated  6th  September  1843,  was  served  by  the  parish 
officers  of  Saint  Luke^s  upon  the  parish  officers  of  Seven- 
oaksy  purporting  that  the  former  *'  do  intend  at  the  next 
general  quarter  sessions  of  the  peace,  to  be  holden  for 
the  said  county  of  Kent^  to  commence,  enter,  try  and 
prosecute  an  appeal  against  a  certain  order  of  removal " 
&c. ;  with  the  grounds  of  objection.     The  then  next 
general  quarter  sessions  for  Kent  were  to  be  holden  on 
17th  October  1843,  being  on  the  third  day  after  service 
of  the   said  notice.      No  one   attended   on   behalf  of 
Sevenoaks  at  those  sessions:  and  no  other  notice,  and 
no  statement  of  grounds  of  appeal,  was  served  upon  the 
parish  officers  o{  Sevenoaksy  who  heard  nothing  more  of 
the  appeal  till  15th  February  1844,  when  they  received 
from  the  vestry  clerk  of  Saint  Lxik^s  a  copy  of  the 
order  mentioned  in  the  rule.     It  commenced  as  follows. 
*^  Kent.    At  the  general  quarter  sessions  of  the  peace 
of  our  Lady  the  Queen,  holden  at  Maidsboncy  in  and 
for  the  county  of  Kent^  on  Thm^^day  in  the  week  next 
after  the  28th  day  of  December^  to  wit  the  4th  day  oC 
January  in  the  seventh  year  of  the  reign  "  &c«,  *^  before 
Joseph  Berensi  James  Jacobsouy  John  Malcolm^  £squires» 
and  others  their  sociates,  justices  of  our  said  Lady  the 
Queen,  assigned  to  keep  the  peace  of  our  said  Lady  the 
Queen  in  the  said  county,  and  also  *'  &a     ^^  Upon  an 
appeal  made  unto  tbi^  Court  by  the  inhabitants  of  the 
parish  of  St^  Luke,  in  the  county  o(  Middlesex^  from  an 
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order  made  by  two  of  Her  Majesty's  Justices  of  the  Queen**  Bench. 


1845. 


peace  for  this  county,  for  the  removal "  &c.  (describing  __ 

the  order) :  "  Now,  upon  reading  the  5aid  order,  and     "^^  Qu««w 

hearing  counsel,  and  what  could  be  alleged  on  botb    The  Inhabit- 

..  ant*  of 

Sides,  it  is  ordered  by  this  Court  that  the  said  order,     Sktkvoaks. 
so  made"  &c   (quashing  the  order  and  giving  costs, 
89  stated  ID  the  rule). 

It  further  appeared  from  the  affidavits  that  no  one 

ns  instructed  to  appear  or  did  appear  for  Sevenoaks  at 

the  sessions  last  mentioned,  but  that  the  order  of  such 

sessions   was   made   in  the  absence,  and  without  the 

knowledge,  of  the  parish  officers  of  Sevenoaks. 

The  affidavit  of  service  of  notice  of  the  intended  appli- 
cation for  a  certiorari  stated  service  on  ^^  Joseph  Beretis 
Esquire,  one  of  Her  Majesty's  justices  of  the  peace  in  and 
kur  the  said  county  otKent^"  and  on  ^^  James  Jacobson  Es- 
quire, one  of  Her  Majesty's  justices  of  the  peace  in  and 
&>r  the  aaid  county,"  and  ^^  that  the  said  James  Jacobson 
Esquire  and  Joseph  Berens  Esquire  were  twoof  the  justices 
present  at  the  said  general  quarter  sessions  of  the  peace 
at  ^hich  the  said  order  in  the  said  notice  mentioned  was 
made,  and  are  two  of  the  same  justices  whose  names 
appear  and  are  mentioned  in  the  heading  or  caption 
or    the  said  order."      The   notice  of   application   was 
s*gned  **  Ausien  and  Holcrq/ij  attorneys  for  the  inha- 
bitants of  the  said  parish  of  Sevenoaks ;^^  and  by  one 
^  the    affidavits  before  mentioned    it   appeared   that 
Messrs.  Ausien  and  Holcrqft  "  were  retained  and  em- 
ployed by  and  on  behalf  of  the  inhabitants  of  the  parish 
ofSevenoakSi  in  the  prosecuting  and  conducting  an  ap- 
peal in  which  the  said  inhabitants  were  the  respondents^ 
against  a  certain  order"  &c.  (describing  the  order  of 
the  two  justices). 
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In  Triniii/ term  1844,  the  rule  for  a  certiorari  was 
made  absolute  at  the  instance  of  the  inhabitants  of  Sgven" 
oaks^  on  the  motion  of  Erle^  no  cause  being  shewn  to 
the  contrary. 

The  return  having  been  made  to  the  certiorari,  Dcedesj 
in  Michaelmas  term  1844,  obtained  on  the  same  affi- 
davits a  rule  nisi  for  quashing  the  order  of  sessions. 
No  affidavits  were  filed  in  answer. 

In  Hilary  term  1845,  Pashlei/  obtained  a  rule  to 
quash  the  writ  of  certiorari.  This  rule  was  granted  on 
reading  the  before  mentioned  rules  and  affidavits. 


Deedes  now  shewed  cause  (^t)  against  the  rule  for 
quashing  the  certiorari.  Two  objections  will  be  made 
to  the  certiorari :  first,  that  it  does  not  appear  that  the 
notice  of  the  application  was  given  by  parties  duly  au- 
thorized ;  secondly,  that  it  does  not  appear  that  the  two 
justices,  upon  whom  that  notice  was  served,  were  pre- 
sent at  the  making  of  the  order  of  sessions.  The  Court 
will  not  favour  objections  to  a  certiorari  when  taken  so 
late.  Bex  v.  IVakefield  (6),  Rex  v.  Nicholis  (c)  and  Rex  v. 
RafiislaxD  (d)  do  not  go  so  far  as  to  support  this  appli- 
cation, which  is  made  two  terms  after  the  rule  absolute 
for  the  certiorari.  The  objections  arise  on  stat.  13  G.  2. 
r.  18.  s.  5.,  which  prohibits  granting  the  writ  of  certiorari 
to  remove  convictions,  judgments,  orders  and  other  pro- 
ceedings before  justices,  unless  it  be  proved  that  the 
*^  party  or  parties  suing  forth  the  same,  hath  or  have 
given  six  days*  notice  thereof  in  writing  to  the  justice  or 


(a)  Before  Lord  Dentnan  C.  J.|  PiUtesoti,  Wiltiams  and  Wi^htman  Js» 
(A)  1  Bur.  4«.';. 

(c)  Noic  (a)  to  Hex  V.  IVwr  Justices  of  Glamorganshire^  5  T»  H,  L'80. 
(jl)  5  Dou'L  P.  C,  529. 
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justices,  or  to  two  of  them,  (if  so  many  there  be)  by  and   Qucen't  Bench. 

before  whom  ^uch  conviction,  judgment,  order  or  other  ' 

proceedings  shall  be  so  had  or  made."     Now,  as  to  the     The  Quskn 
first  objection,  it  certainly  oughc  to  appear  on  the  face    '^^  Inhabit. 
of   the  notice  that   it  is  given   by   the  party  suing     SifiNOAKs. 
oat  the  writ;   Hex  v.  T7te  Justices  of  Lancasfiire{a). 
Here  the  notice  is   signed   by   parties  calling  them- 
selves the  ^*  attorneys  for  the  inhabitants  of  the  said 
parish  of  Sevenoaks,**  who  moreover  appear  by  affidavit 
to  be  employed  in  the  appeal.     That  is  enough,  at 
ieast  primft  facie ;    Regina  v.   The  Justices  of  Lanca" 
skire  (6),  Regina  v.  Solly  (c).     As   to  the  second  ob- 
jection :  it  seems  unreasonable  to  call  upon  the  parish 
oF  Sevenoaks  to  point  out  what  particular  justices  con- 
ciiirred  in  an  order  of  sessions  which  is  complained  of 
oi:s  the  very  ground  of  its  having  been  made  in  the  ab- 
sence of  any  one  representing  that  parish.     The  names 
oF  the  justices  on  whom  the  notice  is  served  appear  in 
tlie  caption  of  the  order,  which  was  served  upon  Seven" 
^aaks  by  the  parish  of  St.  Luke^s.    The  latter  parish  is 
bound  by  the  form  of  the  order.     At  any  rate,  in  de- 
Tault  of  evidence  to  the  contrary,  it  must  be  presumed 
tluit  the  justices  named  at  the  head  of  the  order  were 
ftinong  those  who  made  it     That  distinguishes  this  case 
from  Regina  v.  Cartvcorth  (rf),  where  it  appeared  only 
that  the  persons  on  whom  the  notice  was  served  were 
justices  of  the  county*.    No  justice  signs  the  order  of 
sessions,  which,  in  this  respect,  differs  from  the  order 
of  removal.     In  Regina  v.  Darton  (e)  it  was  held  not 
sufficient  to  shew  on  the  affidavit  of  service  that  the 

(a)  AB.iAld.  289.  (4)  \l  A.  ^  E.  144.  153. 

(c)  9  DcwU  P.  a  115.  (rf)  5  Q.  B.  201. 

(r)  S  Dow.  ff  Z.  492. 
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roiume  VII,    justices  served  were  present  at  the  Sessions,  since  they 

!__  still  might  not  have  been  present  at  the  hearing  of  the  ap- 

e  w£uiiK    pej^and  so  not  have  been  justices  "by  and  before  whom** 

^**Lu  o*?**"   ^"^"^  order  had  been  made.    Here  the  caption  does  primA 

SsvBMOAcs.    facie  shew  their  presence  at  the  making  of  the  order. 

According  to  Regina  v.  Gilberdike  {a)  the  parties  who 

obtained  the  certiorari  could  not  cure  a  defect  of  this 

kind,  if  existing  in  the  original  affidavits  of  service,  by 

affidavits  made  on  shewing  cause  against  the  rule  to 

quash  the  certiorari :    the  parish  of  SevenoaJcs  cannot 

therefore  now  meet  the  objection  by  fresh  facts :  but  the 

original  affidavit  of  service  must  be  coupled  with  the 

order  to  which  it  refers :  and  then  the  service  is  primft 

facie  good.     If  not,  it  would  not  be  sufficient  to  shew 

that  the  justices  on  whom  the  notice  was  served  were 

present  at  the  hearing ;  for  it  might  l)e  urged  that  they 

perhaps  dissented  from  the  decision. 

Pashley  contra.  Regina  v.  Dation{b)  is  conclusive 
as  to  the  second  point.  The  caption  relates  to  the* 
first  day  of  the  sessions.  Justices  who  were  present  at 
the  meeting  of  the  Court  on  the  first  day  may  have  been 
absent  on  other  days.  [  Wightman  J.  The  order  which 
you  serve  is  dated  on  the  first  day.j  That  is  a  mere 
fiction  of  law.  Further,  since  the  statutes  59  G.  S.  r.  28. 
and  7  fT.  4.  &  1  Vict,  c,  19.  authorise  the  holding  of 
two  Courts  at  the  same  time,  proceedings  may  take  place 
in  the  absence  of  a  magistrate  or  recorder  who  attended 
during  the  whole  sessions.  It  is  said  to  be  difficult  here 
for  the  parish  of  Sevenoaks  to  ascertain  what  magis-^ 
trates  joined  in  making   the   order :  but  the  question 

(a)  5  Q.  B.  207.  (6)  2  D^.  ft"  L,  492. 
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arises  on   the  lahguage  of  the  statute :  the  names  of  Queen's  Bench. 

at  least  two  magistrates  present  might  be  learned  by *__ 

inqdiry :  and,  as  to  the  suggestion  that  these  two  might     ''*'*•  Qu««h 
have  dissented  frohi  the  decision  of  the  majority,  that,    1^«  Inhrfjit- 

"        "^  ants  of 

if  true,  would  not  vitiate  the  service,  because  the  de*     Setskoaks. 
cision   of  the   majority   is  the   decision   of  alL     It  is 
sought  to  make  this  affidavit  of  service  good  by  refer- 
ence to  a  collateral  document,  the  order  itself:  but  the 
Court  cannot  look  at  such  a  document  for  this  purpose ; 
B^na  v.  Bhxham  (a).      As  to  the  second   point,  the 
parties  giving  the  notice  appear  only,  by  the  notice 
itself  to  be  attorneys  for  the  parish :  and  the  other  af- 
fidavit relied  upon  shews  merely  that  they  are  attorneys 
for  prosecuting  the  appeal.   The  proceedings  subsequent 
to  the  appeal  might  have  been  entrusted  to  other  hands. 
The  authority  of  an  attorney  in  a  cause  terminates  with 
ihe  judgment;    1  Rol.  Abr.  291.  Attorney  (M)  pi.  2., 
Barker  v.  St.  Quintin  (6).     Regina  v.  The  Justices    of 
Lancashire  {c)  is  distinguishable :  the  question  there  was, 
whether  it  was  necessary  that  the  notice  should  expressly 
8t«le  that  the  party  named  was  the  party  intending  to 
sue  forth   the  certiorari ;    and  the  justices  themselves 
shewed  cause,  and  did  not  depose  to  the  contrary  (d). 
The  attorney  should  be   employed  for  the  particular 
pnrpose ;  Ijewis  v.  Lord  Tanke7*ville  {e).     The  objection 
as  lo  the  lateness  of  the  application  fails :  in  Regina 
V.  Cariworth  (g)  the  certiorari  was  granted   in   Easter 
term,  1842,  and  the  motion   to  quash  was  not   made 

(a)  6  Q.  B.  528. 

(6)  12  i/.  4"  fT.  441.,  where   (p.  445)  the  dictum  of  HolroydJ,  in 
Man-  T.  Smith  (4  B,  |r  ^id,  466.  468, 469)  was  relied  upon  in  argument. 
(c)  U  ^.  ^  E.  144.  (J)  See  11  ^.  §•  E,  153. 

(e)  \\  M.  ^  W,  109.  {gy  5  Q.  B.  201. 
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till  Michaelmas  term  1843.  Here  the  motion  to  quash 
the  certiorari  was  made  in  the  next  term  but  one 
after  the  certiorari  was  obtained,  and  in  the  term  next 
after  the  rule  nisi  to  quash  the  order  was  granted. 

Cur.  adv.  vuli. 


Lord  Denman  C  J.,  in  this  term  {April  26th ),  de- 
livered the  judgment  of  the  Court. 

This  case  is  distinguishable  from  that  of  Begina  v. 
Darton  {a\  determined  last  Michaelmas  term.  In  that 
case  both  parties  were  in  Court  at  the  sessions;  the 
aftidavit  stated  only  that  the  two  gentlemen  served  with 
notice  were  justices  of  the  peace  of  the  county  (not 
even  saying  that  they  were  so  at  the  time  of  the  making 
the  order  of  sessions),  and  that  they  were  present  at  tlie 
sessions  holden  at  Rotherhamj  at  which  sessions  the  order 
was  made,  not  saying  that  the  order  was  made  by  or 
before  them,  nor  that  they  were  in  Court  at  all :  and 
no  copy  of  the  order  was  brought  before  the  Court. 

In  this  case,  the  party  applying  for  the  writ  of  cer* 
tiorari  was  not  at  the  sessions ;  the  order  was  made  ex 
parte,  and  a  copy  of  it  served  by  the  party  now  taking 
objections  to  the  writ  of  certiorari  on  the  party  who  has 
obtained  it.  That  copy  states  the  caption  of  the  sessionsi 
and  expresses  that  they  were  held  before  Joseph  Berensj 
James  JacobsofJ,  John  Malcolmj  Esquires,  and  others; 
and  that  the  order  was  made  by  the  Court.  The  afiSdavit 
of  notice  shows  that  Mr.  Bereiis  and  Mr.  Jacobson  were 
served;  that  they  are  the  justices  whose  names  appear 
In  the  copy  of  the  order,  and  that  they  were  at  the 


sessions. 


(a)  2  Dow,  j-  L,  492. 
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We  think  that  this  copy  of  the  order  served  in  this   Qv^en*s  Bench. 

1845. 
case  is  sofficient  prima  facie  evidence,  as  against  the  ' 

par^  serving  it  and  as  against  the  justices  whose  names     ^^  Q"kkn 

iqjpear  in  the  caption,  that  the  order  was  made  by  and    '*'*■•  iui»Wu 

before  those  magistrates;  and  that,  if  there  was  any     Sxvxkoau. 

inistake  as  to  the  persons,  that  mistake  should  be  shown 

by  affidavit  by  the  other  side.    The  rule  to  quash  must 

therefore  be  discharged. 

Rule  discharged. 

On  a  later  day  in  this  term  {April  SOth)  (a), 

Paskley  shewed  cause  against  the  rule  for  quashing 
the  order  of  sessions.     First :  there  is  no  grievance :  the 
order  of  removal  is  a  suspended  order;  and,  if  the  sessions 
Wi  DO  jurisdiction  to  quash  it,  the  removing  parish  may 
still  execute  it  as  soon  as  the  suspension  shall  have  been 
tftken  off.     If  in  fact  there  has  been  no  appeal,  a  false 
fecord  has  been  drawn  up ;  if  any  party  has  been  dam- 
nified thereby  an  action  will  lie  for  that ;  though,  if  no 
damage  has  been  sustained,  the  decision  in   IVylie  v. 
Bhdk  (b)  might  perhaps  be  an  answer.     The  order  of 
sessions  does  not  appear  ever  to  have  been  formally 
served,  bat  merely  to  have  been  sent  by  one  attorney  to 
the  other;  the  appellants,  therefore,  are  not  at  present 
in  a  condition  to  enforce  it  by  indictment,  and  may  never 
attempt  to  do  so,  if  there  be  any  irregularity.     In  this 
▼lew  of  the  case  the  proceeding  is  merely  quia  timet ;  a 
consideration  which  caused  this  Court  to  hesitate  about 
interfering  in  Begina  v.  ITu  Justices  of  the  West  Riditig 
(A  ike  Matter  of  Dr.  Thornton)  (c).     It  may,  perhaps, 

(«)  The  rest  of  tliis  case  is  reported  by  Robert  HaU,  Esq. 
(h'i  4  Q,  B  566.  (c)  *l  A.^  E.  583.  59a 

YOL..  Vll.   N.  8.  L 
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be  questionable  whether  the  order  of  sessions  be  right : 
but,  unless  they  have  proceeded  without  jarisdictioDf 
this  Court  will  not  interfere,  according  to  the  distinctioD 
in  The  Case  of  the  Marshalsea{a).  In  Ex  parte  Lord 
Giffbrd  {b)  Williams  J.  refused  a  certiorari  to  remove 
recognizances,  alleged  to  have  been  taken  without 
jurisdiction,  expressly  on  the  ground  that,  if  the  recog- 
nizances were  void,  the  parties  would  not  be  damnified. 

Secondly,  the  affidavits  do  not  shew  that  the  sessions 
proceeded  without  jurisdiction  :  the  certiorari  does  not 
call  upon  the  justices  to  return  the  orders  of  both  the 
October  and  the  January  sessions,  nor  is  it  shewn  that 
any  search  has  been  made  among  the  records  of  either 
sessions,  or  even  any  application  to  the  clerk  of  the 
peace:  the  attorney  merely  swears  to  his  information 
and  belief  that  there  was  no  entry  at  the  October  sessions. 
This  form  of  deposition,  where  there  could  be  no  diffi- 
culty in  making  a  positive  affidavit,  has  often  been  held 
insufficient ;  Symes  v.  Amor  {c) :  it  has  been  so  held  as 
to  the  fact  of  a  plaintiiPs  residence  being  out  of  the 
jurisdiction;  Joynes  v.  Collinson  {d) ;  a  fact  much  leas 
easy  to  be  ascertained  than  the  existence  of  an  entry  in 
the  sessions  records. 

But  it  is  said  that  the  respondents  had  no  notice 
of  trial  for  the  Epiphany  ^jessions.  That  was  a 
point  for  the  sessions.  Even  if  they  have  proceeded 
erroneously  this  Court  will  not  interfere.  In  Re*  t. 
Hevoes  {e)  Littledale  J.  agreed  in  the  observations  of 
Lord  Ellesniere  disapproving  of  the  passage,  in  the 
report  of   Bag^s  Case{g)j   which  intimates  that  this 


(a)  10  Rep.  68  b.  76  a.  (6)  1  New  Sea,  Ctuet,  49a 

(c)  6  M,  ^  IF,  814.     See  also  Mann  t.  WUUanuon,  1  M,  ^  W.  145. 

(d)  \^M.^  W.  558.  (<f)  %A,iE,  725.  730. 
(g)  1 1  Sep.  93  b.  98  a.     See  Fraser's  ed.  vol.  6.  p.  18?,  note  (B> 
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C^ourt  has  authority  to  correct  all  errors  judicial  or  ex-  Queen^t  Beneh, 


trajudicial.     Lord  Holt  lays  down  the  rule  correctly  in 
Crrvenveft  v.  Burwell  {a)y  in  answering  an  objection  that 
tbe  censors  had  examined  the  witnesses  not  upon  oath. 
^*  Sat  admitting  that  they  might  have  administered  an 
oath,  the  omission  of  it  is  but  error  in  the  proceedings, 
mod  does  not  make  the  judgment  void,  like  the  case  of 
the  Marshalseoj    10  Co.  76.  &  where  one  process    is 
issued  instead  of  another/'    In  Regina  v.  The  Bristol 
amd  Exeter  Railway  Company  {b)  this  Court  refused  a 
wrrit  of  certiorari  to  remove  an  inquisition  under  a  rail- 
way act,  because,  if  the  proceedings  were  in  pursuance 
or  the  act,  the  certiorari  was  taken  away,  and,  if  not  in 
pursuance  of  the  act,  they  were  merely  void.     And  in 
R^na  ▼.  The  Sheffield  Railway  Company  (c)  this  Court 
r^efused  a  certiorari  to  remove  an  inquisition  under  a 
railway  act,  where  the  proceedings  had  originated  pro- 
perly, but  the  requisitions   of  the  act  had   been   de- 
viated  from   in   some   of   the  subsequent  steps;   the 
ground,   as   expressed  by  Coleridge  J. j  being  that  **a 
subseqaent  act,  irregularly  done  in  the  course  of  the 
proceeding,  was  not  enough  to  destroy  the  jurisdiction." 
So,  in  the   case   now   before  the   Court,   the  appeal 
originated  properly  by  the  notice  that  was  given ;  and 
the  record,  to  the  form  of  which  no  objection  has  been 
taken,  shews  a  judgment  pronounced  on  the  trial  of  an 
^peal.    Even  if  the  judgment  was  erroneous  for  want 
of  some  other  notice,  this  Court  has  no  jurisdiction,  as  a 
court  of  error,  to  review  it ;  Rex  v.  The  Justices  ofMoU'^ 
nouthshire  {d\  Regina  v.   The  Justices  of  Buckingham* 


1845. 


The  QouN 

Tbe  Inbabit- 

antsof 
ScnxoAKi. 


(a)  1  Ld.  Roj^m,  472. 
(c)  l\  A  i  E.  194. 


(6)  II  Jt.j;  E.  202,  note  (a), 
(d)  8  B.i  a  137.       - 
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Volume  viL    shire  (a).    In  the  case  In  the  Matter  of  Clarke  (6),  where 

' a  prisoner  in  custody  under  an  order  of  the  Master  of 

The  QuiiN     ^|,e  Rolls,  which  Stated  that  he  had  been  brought  to 
The  Inhabit-    the  bar  of  the  Court  of  Chancery,  sought  his  discharge 

ants  of  ^  o 

SivKNOAxa.  on  the  ground  that  he  had  not  in  fact  been  brought  to 
the  bar  of  the  Court,  the  adjudication  of  the  Master 
of  the  Rolls  on  the  point  was  held  by  this  Court  to  be 
conclusive.  So  in  the  present  case  the  respondents  are 
endeavouring  to  controvert  the  fact  that  there  was  an 
appeal,  though  stated  on  the  record  by  a  court  of  com- 
petent jurisdiction.  The  diflerence  between  *^  a  court's 
assuming  a  jurisdiction  which  does  not  belong  to  it, 
and  improperly  exercising  a  jurisdiction  with  which  it 
is  legally  invested,"  was  acted  upon  by  Lord  Cottenham 
in  the  case  In  re  Baines{c).  The  same  distinction  is 
pointed  out  in  BuUer^s  N.  P.  p.  66^  The  notice  of  appeal 
served  only  three  days  before  the  October  sessions  was 
manifestly  bad  as  a  notice  for  those  sessions ;  and,  if  the 
insufficiency  of  that  notice,  or  the  absence  of  all  notice, 
had  been  brought  to  the  knowledge  of  the  justices 
at  those  sessions,  they  would  have  been  bound  as  a 
matter  of  course  to  respite  the  appeal  to  the  Epiphany 
sessions.  The  respondents  stood  by  and  treated  the 
notice  as  a  nullity  :  but  it  was  not  so  ;  for  it  would  have 
entitled  them  to  apply  for  costs  at  the  October  sessions  ; 
Regina  v.  The  Justices  of  Cheshire  {d).  Now,  as  jurisdic- 
tion does  not  originate  in  the  consent  of  parties  (LaW' 
rence  v.  Wilcock  (e) ),  this  shews  that  the  notice  was 
sufficient  to  give  the  sessions  jurisdiction. 

It  is  said  that  no  notice  of  appeal  was  proved  at  the 

(a)  S  Q.  P.  80a  (6)  2  Q.  B,  619. 

(c)  1  Or.  i  PhiL  SI.  42.  (d)  S  A.  i  E,  S98. 

(e)  11  A.  fp  E,  941. 
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Epij)hani/  sessions.     That  is  not  shewn  by  the  affidavits:  QueetCt  Bench. 

\)ut,   if  the   appeal   was  entered  and    respited  at  the  * 

October  sessions,  the  Court,  on  calling  on  this  appeal  at     '^^  ^°**^ 

Ae  Epiphany  sessions,  would  grant  the  prayer  of  the  The  Inhabit, 
^nly  counsel  who  appeared  in  the  case.  SirKnoAKi. 

Baines  and  Deedes^  contra.     First,  as  to  the  argu- 

xncnt  that  there  was  no  grievance.    [Lord  Denman  C.  J. 

VVe  have  no  doubt  as  to  the  order  being  a  grievance ; 

t>ut  we   doubt  whether  the  quarter  sessions  had  not 

j  cm  aisdiction  to  make  it] 

By  Stat.  13  &  14  C.  2.  c.  12.  5.  2.  parties  aggrieved  by 

&Km   order  of  removal  may  appeal  to  the  next  quarter 

s^KSsions ;  the  word  **  next "  is  construed  to  mean  next 

p9^€icticable.     By  stat  9  G.  1.  c.  7.  s,  8.  reasonable  notice 

to   the  officer  of  the  removing  parish  is  made  a  condition 

pr^ccedent  to  any  such  appeal  being  proceeded  upon ; 

&i:i€i  by  Stat.  49  G.  8.  c.  124.  j.  2.  the  time  of  appealing 

ft^sinst  a  suspended  order  is  to  be  computed  from  the 

ti  me  of  serving  such  order.    In  the  present  case  an  order 

03  ^le  and  suspended  on  29th  July  was  served  on  7th 

J^Md^gust  upon  the  appellants,  who  on  14th  October  served 

on  the  respondents  a  notice  of  appeal  and  of  trial,  dated 

^^H  September^  for  the  next  sessions.     The  October  ses- 

s^^^ns  were  therefore  a  practicable  sessions,  computing 

from  the  service   of  the  order;   and  parties   who  in- 

^nded  to  appeal  against  the  order  were  bound  to  go 

^  those  sessions  and  enter  their  appeal,  aPter  which  the 

justices  would  have  jurisdiction  to  respite  it.     If  no* 

tiling  was  done  at  the  October  sessions,  no  subsequent 

sessions  had  jurisdiction  to  set  right  the  omission.    The 

affidavits  in  support  of  this  rule  state  the  information 
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and  belief  of.  the  deponents  that  nothing  was  done  at 
the  October  sessions :  and,  though  the  matter  lies  more 
in  the  knowledge  of  the  appellants,  for  the  court  could 
not  enter  the  appeal  except  on  their  application,  no 
affidavits  have  been  filed  in  answer. 

Secondly  ;  the  Epiphany  sessions  had  no  jurisdiction 
to  try  the  appeal  without  proof  of  notice  of  appeal ;  and, 
though  a  party  may  not  controvert  the  adjudication  of 
a  court  of  competent  jurisdiction,  he  may  shew  that  cir- 
cumstances essential  to  the  jurisdiction  did  not  exist  in 
fact.  By  Stat.  4  &  5  )^.  4.  c.  76.  5.  81.  the  appellants 
must  give  a  statement  of  grounds  of  appeal  fourteen 
days  at  the  least  before  the  sessions  **  at  which  such 
appeal  is  intended  to  be  tried."  IPatteson  J.  The  re- 
spondents knew  that  by  law  the  appellants  could  not 
compel  a  trial  at  the  October  sessions.  May  not  the 
justices  at  the  Epiphany  sessions  have  considered  the 
original  notice  sufficient?]  That  notice  is  not  shewn 
to  have  been  brought  under  the  notice  of  the  Epiphany 
sessions.  IPatteson  J.  It  is  not  shewn  by  affidavit ; 
but  the  general  presumption  is  relied  on.  We  must 
presume  that  the  sessions  had  some  reason  for  what 
they  did ;  that  there  was  either  an  appeal  before  them 
regularly  entered  and  respited  from  the  October  ses- 
sions, or  that  some  deception  was  practised  upon  them* 
Lord  Denman  C.  J.  Why  did  not  the  affidavit  go  far- 
ther, and  shew  that  such  and  such  proof  was  given  or 
statement  made,  and  that  it  was  wholly  false?  Po/- 
teson  J.  The  affidavits  do  not  even  negative  notice  of 
the  entry  and  respite,  if  that,  coupled  with  the  grounds 
already  served,  would  have  been  sufficient  (a).]     The 


(a)  As  to  this,  Pathlei/  cited  Rex  ▼.  Lambeth,  S  D,  ^  R,  S4a 
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aSda? its  shew,  in  substance,  that  the  respondents  re-  Quten*t  Bench. 

.     J      ,                .                                                                   1845. 
ceEvcd  only  one  notice.  


Lord  Denhan  C.  J.  This  case  has  undergone 
much  consideration.  First  it  was  said  that,  even  as- 
suming the  order  of  sessions  to  be  void,  the  removing 
ptrish  labours  under  no  grievance.  I  think  that  there 
certainlj  is  a  grievance,  and  that  the  Court  is  bound 
to  ioterfere  i^  in  other  respects,  it  has  authority  to  do 
la  Hie  case  Ex  parte  Lard  Giffbrd  {a)  is  inappli- 
ttUe  to  the  present  case,  which  depends  upon  the  dates. 
The  order  of  removal  was  served  on  the  appellants  on  the 
*l^  August ;  a  notice  of  appeal,  comprising  a  statement 
of  grounds  of  appeal,  dated  6th  September^  was  served 
OD  the  respondents  on  the  14th  October :  the  next  ses- 
tioQswere  held  on  the  17th  October:  it  does  not  appear 
tint  anything  was  done  at  those  sessions :  at  the  next 
tfiphan^  sessions  the  order  was  quashed,  the  appel- 
linU  relying  on  the  notice  served  in  October.  It  is 
therefore  important  to  observe  the  meaning  of  the 
pluise  *^  next  practicable  sessions  ;  *'  for  to  those  ses- 
sioDg  the  appellants  were  bound  to  go.  Now,  at  the 
time  when  the  order  of  removal  was  served,  the  October 
Mttions  were  practicable  sessions ;  and  they  would  not 
cose  to  be  the  noct  practicable  sessions  merely  because 
the  appellants  chose  to  lie  by,  and  deprive  themselves  of 
the  power  of  giving  an  effectual  notice  of  trial  for 
tbooe  sessions.  Elach  party  seems  to  have  got  itself 
into  a  diflSculty  by  trying  to  over-reach  the  other : 
00  such  difficulties  would  ever  arise  if  professional 
men  would  but  fairly  communicate  their  intentions  to 
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(a)  1  New  Sest.  Cat,  690. 
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each  other.  The  question  then  remains,  whether  the 
Epiphany  sessions  bad  possession  of  the  case,  so  as  to 
have  power  to  quash  the  order  of  removal.  If  nothing 
was  done  at  the  October  sessions,  I  think  that  the 
Ephipany  sessions  acted  in  a  case  over  which  they 
had  no  control,  and  that  they  might  as  well  have  given 
judgment  in  a  cause  depending  in  this  Court«  I  think 
also  that  there  is  sufficient  prima  facie  evidence  that 
nothing  was  done  in  the  appeal  at  the  OctiAer  sessions, 
to  make  it  incumbent  on  the  appellants  to  shew  that  the 
requisite  steps  were  taken  at  those  sessions ;  and  they 
have  not  attempted  to  do  so. 


Patteson  J.  My  only  doubt  has  been  as  to  the 
sufficiency  of  the  statements  in  the  affidavits :  if  they 
are  sufficient,  the  prima  facie  case  is  quite  clear.  The 
October  sessions  were  the  next  practicable  sessions^ 
though  it  is  now  settled  that  the  appellants  were  not 
compelled  to  try :  but  then,  in  order  to  keep  the  appeal, 
of  which  they  served  notice  too  late  for  trial,  alive, 
they  were  bound  to  enter  and  respite  it  at  those  ses- 
sions ;  for  it  is  only  when  the  next  sessions  are  so  early 
as  not  to  be  practicable  sessions  that  the  appellants 
are  entitled  to  pass  them  by  entirely.  I  still  doubt 
as  to  the  sufficiency  of  affidavits  speaking  only  on 
information  and  belief  as  to  facts  which  might,  with 
very  little  trouble,  have  been  shewn  positively. 


Williams  J.  There  is  not  much  use  in  speculating 
on  the  view  that  may  have  been  taken  by  the  Justices  at 
the  Epiphany  sessxoxisi  but  they  probably  considered  that, 
as  regards  this  case,  the  notice  abolished  the  October 
sessions  and  was  a  good  notice  for  the  Epiphany  sessions. 
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If    so,  the  only  question  is  whether  we  are  to  take  the  Queen's  Bench. 

K^Meiooer  sessions  into  account.    In  one  sense  we  are  not  to  , 

do  so:  for,  the  notice  of  appeal  having  in  fact  been  insuf-  '^^  Qomk 

ficient  in  point  of  time,  the  sessions,  in  October^  would  '^^  Inhabiu 

*^  '  '  '  anU  of 

ha^e  been  bound   to  respite  the  appeal^  had  it  been      SirmoAis. 

brought  before  them.     But  a  party  has  no  right  by  his 

conduct  to  cause  the  next  sessions  to  be  impracticable, 

which  in  fact  are  practicable  sessions,  and  then  to  pass 

them  over  entirely  as  not  being  practicable  sessions. 

As  to  the  affidavits,  they  shew  sufficiently  the  information 

and  beliefof  the  aggrieved  party  that  the  appeal  was  not 

entered  and  respited  at  the  October  sessions ;  and,  as  the 

opposite  party,  who  had  ample  means  to  shew  the  fact, 

does  not  contradict  them,  I  have  no  doubt  that  such 

Appeal  was  not  entered  at  those  sessions. 

WioHTHAN  J.     I  also  am  of  opinion  that  this  rule 

mast  be  made  absolute.     The  October  sessions  were  the 

oext  practicable  sessions  ;  but  the  appellants  gave  their 

notice  so  late  that  it  became  impracticable  to  go  to  trial 

at  those  sessions :  that  being  so,  they  were  bound  to 

enter  and  respite  there;,  and,  as  that  was  not  done,  the 

Epiphany  sessions  had  no  jurisdiction  over  the  appeal. 

I  also  think  the  affidavits  are  sufficient  to  throw  upon 

the  appellants  the  burthen  of  shewing  that  the  appeal 

was  in  fact  so  entered  and  respited. 

Rule  absolute. 
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2Vh*f«%,      The  Queen  against  The  Justices  of  The  North 

Riding  of  Yorkshire. 

Notice  of  ap.      JJ/ILLIAM  LUND  was  convicted  before  Mr.  Crofts 

peal  against  a       r  r 

conviction  Mr.  Sirangwayes  and  Mr.  Duesberyf  justices  of  the 

5&6  w,  4,  North  Riding,  under  stat.  5  &  6  ^.  4.  c;  50.  <•  72.,  of 
well  serred  ikying  soil  &c.  on  a  highway.  He  served  notice  of  ap- 
vmderl^os^^if  P®*^  personally  on  the  surveyors  who  laid  the  complaint, 
delivered  at  his  ^^ J  delivered  a  notice  at  the  dwelling  house  of  each 

dweluug  ° 

house,  though    justice.     The  appeal  came  on  for  trial  at  the  sessions ; 

uot  to  him  per- 
sonally, and  it  was  objected  that  notice,  under  sect  105  (a), 

ought  to  have  been  served  on  the  justices  personally. 

The  sessions  were  of  that  opinion,  and  therefore  refused 

to  hear  the  appeal.     In  Michaelmas  terra,  1844,  a  rule 

nisi  was  obtained  for  a  mandamus  requiring  the  justices 

in  quarter  sessions  to  hear  the  appeal. 


Tomlinson  now  shewed  cause.  There  was  no  evi- 
dence from  which  it  could  be  reasonably  inferred  that 
the  notices  came  to  the  hands  of  the  three  magistrates. 
The  proceeding  on  appeal  is  penal,  as  it  regards  the 
convicting  justices :  their  receipt  of  notice  ought,  there- 
fore, to  be  strictly  proved.  JRegina  v.  The  Justices  of 
Hertfordshire  (b)  shews  that  they  are  considered  parties 


(a)  The  material  words  are  **  first  giving  or  causing  to  be  given  to  the 
surveyor  or  surveyors,  or  to  such  justice  or  other  person  by  whose  act 
such  person  shall  think  himself  aggrieved,  notice  in  writing  of  his  intention 
to  bring  such  appeal,  together  with  a  statement  in  writing  of  the  grounds 
of  such  appeal,  within  fourteen  days  "  &c. 

(6)  6  Q.  B,  753. 


Vlll.  VICTORIA.  155 

respect  of  their  possible  liability  to  costs.     And  it  ap-  QuMtd  Bench. 
rs  from  Regina  v.  The  Justices  of  Bedfordshire  {a)  ' 


tliiat,  under  stat  5  &  6  ^.  4.  c.  50.,  convicting  justices  are     The  Queen 
entided  to  proper  notice  of  appeal,  as  being  the  parties      Jmtices  of 

.  North  Riding. 

by  whose  act  the  appellant  is  aggrieved,  and  likewise  on 
account  of  their  liability  to  an  action  of  trespass.  [  Wight- 
■m  J.  Nothing  is  said  there  as  to  the  kind  of  service.] 
Id  cases  which  may  be  considered  parallel  to  this  the 
nle  as  to  personal  service  is  inflexible.  A  rule  nisi  for 
an  aUacbment  must  be  personally  served ;  so  must  a 
writ  of  mandamus ;  or,  if  that  has  not  been  done,  there 
most  be  personal  service  of  a  sidebar  rule  to  return  the 
writ,  before  an  attachment  can  issue;  Corner's  Crown 
Practice,  227,  228 ;  tit.  Mandamus.  Even  in  civil  pro- 
ceedings, where  it  is  important  that  the  subject  matter 
of  the  notice  should  be  understood  by  the  party  served, 
mere  service  at  the  dwelling  house  is  not  sufficient ;  as 
b  the  case  of  a  writ  of  sunlmons  or  a  declaration  in 
ejectment. 

BUsSf  contra,  was  stopped  by  The  Court. 

Lord  Demman  C.  J.     The  ruling  of  the  sessions  in 
this  case  certainly  cannot  be  supported. 

M^iLLiAMS  {b)  and  Wiuhtman  Js.  concurred. 

Rule  absolute. 

(«)  11  il.  f-  i?.  134.  (6)  Puttemm  J.  had  left  the  Court. 
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Thunday,     The  Queen  against  the  Reffisters  of  Middlesex. 


Under  sut 
7  Ann,  c,  80., 


/^"iROWDERj   in   last  term,  obtained   a  rule   calling 
the  regicter  of  upon  the  registers  of  deeds,  conveyances  and  wills 

Middlesex  is 

bound  to  re-  for  the  county  of  Middlesex^  appointed  under  stat. 
morialofa  '  1  Ann.  c.  20.,  to  shew  cause  why  a  mandamus  shoold 
the  body  o"*  °^^  issue.  Commanding  them  to  register  the  memorial 
?s"lUhr"*h^^  ^^  *  certain  deed,  dated  11th  January  1845,  made  be- 
if  it  be  properly  twecn   William  Edward  Hickson  of  the  one  part  and 

stamped  and 

executed.  Edward  Austin  of  the  other  part,  pursuant  to  the  pro- 

visions of  the  said  statute. 

From  tlie  affidavits  in  support  of  the  rule  it  appeared 
that  Hickson  granted  a  rent  charge  of  405.,  issuing  out 
of  his  freehold  property  in  Aliddlesex^  to  Austin^  and  to 
several  other  persons;  arid  that,  to  ensure  accuracy 
and  save  time  and  expense,  Hickson  caused  the  memo- 
rials for  the  purpose  of  registering  such  grant  and 
grants  in  the  register  office  for  Middlesex  to  be  litho- 
graphed  upon  parchment,  with  the  proper  stamp,  ^^each 
of  which  said  memorials  was  and  were  duly  signed, 
sealed  and  delivered ''  by  him.  The  grant  to  Austin  and 
the  memorial  of  it,  were  afterwards  presented  at  the 
office  to  be  registered :  but  the  clerk  refused  to  receive 
the  memorial,  because  it  was  not  written  but  lithographed. 

In  answer,  the  deputy  register,  who  was  also  chid 
clerk  in  the  office,  deposed  that  he  had  held  the  office  oi 
deputy  for  twenty  years,  and  of  chief  clerk  for  four 
years ;  that,  for  the  last  mentioned  period,  the  memo- 
rials of  the  deeds  registered  had  passed  through  bis 
hands ;  that  he  had  never  received  one  printed  or  litbo- 
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graphed ;  and  that,  during  the  period  of  his  holding  the   Qugen*M  Bench 

oflBce  of  deputy,  and,  to  the  best  of  his  information,  * 

l^nowledge  and  belief,  ever  since  the  creation  of  the 
oflBce  for  registry  in  Middlesex^  it  had  been  the  invariable 
pnctice  to  refuse  all  memorials  which  were  printed  or 
litliographed. 
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HUl   now  shewed   cause.      Stat.  7  Ann.  c.  20.   5.  5. 
r^uires  that  the  deed  shall  be    **put  into  writing  in 
^eUum  or  parchment."      So  stat.  27  H.  8.  c.  16.,  *^  for 
inrolment  of  bargains  and  sales,''  enacts  (5. 1.)  that  land 
shall  not  pass  by  bargain  and  sale,  ^*  except  the  same 
bargain  and  sale  be  made  by  writing  indented  sealed, 
and  inrolled  "  &c :  upon  which  Lord  Coke^  2  Inst.  672., 
says :  *^  First,  it  must  be  by  writing,  and  not  by  print  or 
stamp."     The  Court  will  also  notice  the  practice  of  the 
<^Bce.     Some  discretion  must  be  allowed.     It  would 
sorely  not  be  expected  that  a  deed  should  be  received 
in  writing  so  small  as  to  be  illegible  without  a   micro- 
scope, or  drawn  with  a  lead  pencil.      It  can  hardly  be, 
as  yet,  assumed  as  certain  that  lithographed  documents 
^  last  as  long  as  those  written  in  ink.     It  is  true 
tliat  a  printed  paper  will  satisfy  the  Statute  of  Frauds, 
^  C  2.  c.  S.  5. 17* ;  Saunderson  v.  Jackson  (a),  Schneider 
V*  Morris  (6) :  but  there  the  document  is  framed  by  a 
lay  party  in  the  course  of  trade;  here  the  instrument 
is  technicaL    [Lord  Denman  C.  J.     By  stat.  7  Ann. 
C'  20.  s.  2.,  the  Lord  Chancellor,  &c.,  mdy  make  rules 
hr  the  management  of  the  Register  office.]     There  does 
not  appear  to  be  any  rule  contradicting  the   present 
practice. 


(«)  ^B,i  p.  838. 


(6)  2M.^  S.  286. 
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Crcmder^  contra,  was  stopped  by  the  Court. 

Per  Curiam  (a).  We  all  think  that  the  registration 
ought  to  be  allowed  under  this  statute.  It  will  probaUj 
not  be  necessary  to  issue  a  mandamus. 

Counsel  assented. 

(a)  Lord  Denman  C.  J  ,  Pattesotiy  Wiliiams  and  Wightman  Js. 


SiUurdttt/, 
j1prU26. 


A  pauper  was 
removed  to 
parish  ji,  on 
examinations 
which  shewed 
that  he  bad 
gained  no  set- 
tlement in  bis 
own  right,  and 
that  when  the 
pauper  was 
twenty  seven 
years  old  his 
father  had 
received  rch'ef 
from  parish  A,, 
while  resident 
elsewhere. 

Held  suf- 
ficient, for  that 
emancipation 
was  not  to  be 
presumed. 

Although  it 
was  not  stated 
that  the  pauper, 
at  the  time 
in  question, 
was  resident 
with  his  father 
or  formed  part 
of  his  family. 


The  Queen  against  The  Inhabitants  of 

LiLLESHALL. 

tf^N  appeal  against  an  order  of  justices,  removing 
Thomas  Silvester^  and  his  two  infant  children,  from 
the  parish,  &c.,  of  Lilleshall  in  Shropshire  to  that  part 
of  the  parish,  &c.,  of  Mucklestone  which  lies  in  Stctffbrd* 
shire^  the  Sessions  quashed  the  order,  subject  to  the 
opinion  of  this  Court  upon  the  following  case. 

The  examinations  upon  which  the  order  was  made 
were,  first,  that  of  the  pauper,  which  was  as  follows. 
^^  I  am  about  thirty  eight  years  of  age,  and  was  bom, 
as  I  have  been  informed  and  believe,  in  the  township  of 
Dorrington  in  the  county  of  Salop.  I  am  the  son  of 
Thomas  and  Jane  Silvester.  In  the  year  1834,  I  was 
married  "  &c. ;  "  by  which  marriage  I  have  two  chil- 
dren, namely"  &c.  "I  have  never  done  any  act  to 
gain  me  a  settlement  in  my  own  right  in  any  parish, 
township  or  place.  I  am  now,  with  my  two  children, 
actually  chargeable  to  the  said  parish  of  LdlleshalL^ 
Secondly,  the  examination  of  Jane  Silvester^  mother  of 
Thomas  Silvester^  which  was  as  follows.     "  In  the  year 
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X  TSOf  I  was  married  by  bans  at  the  parish  church  of  Queen's  Bench. 

I^£gh  QffUyj  in  the  county  of  Siaffbrd,  to  Thomas  Sit" '__ 

,  who  died  in  the  said  parish  of  LiUeshaU^  eleven     The  Quxbk 
ago  last  Haoember ;  by  which  marriage  I  had  five    The  Inhabit- 
ofaildren,  three  of  whom  are  now  living,  one  of  them     Lillkshalu 
being  the  above  named  pauper   Thomas  Silvester^  who 
^was  bom  at  the  township  of  Dorrington^  in  the  county  of 
Salop,  in  the  month  of  September ,  1804.     My  said  late 
husband  was,  at  the  time  of  his  death,  a  legally  settled 
and  acknowledged  parishioner  of  that  part  of  the  parish 
of   MucJdesione  which  lies  in  the  county  of  Stafford. 
A^bout  half  a  year  before  his  death,  he  received  relief 
A'om  the  overseers  of  the  said  parish  of  Muckkstone ; 
^ndy  at  the  time  he  received  the  said  relief,  he  was 
living  in  the  said  parish  of  LdUeshalU     He  received  \s. 
A  week.     After  my  husband's  death,  I  received  relief 
from  the  said  parish  of  Mucklestonem     I  used  to  go  for 
it  myself:  and  one  Mr.  Taylor  paid  it  to  me.     I  then 
x'eceived  Is.  a  week,  and  was  living  in  the  said  parish  of 
fVrockaxirdine.     Since   last  Christmas  twelvemonth,   I 
have  been  allowed  25.  a  week  by  the  said  parish  of 
JMiicHestoneJ^     And,  lastly,  the  examination  of  the  as- 
sistant overseer  of  Lilleshall,   which   only   stated  the 
diargeability. 

The  examinations  were  taken  on  7th  Jtdy,  184S. 
The  appellants  stated  three  grounds  of  appeal :  the 
&t^  and  third  only  are  material. 

1.  Because  the  examinations,  upon  which  the  order 
U  grounded,  are  not  made  with  sufficient  accuracy  and 
particularity. 

8.  Because  the  pauper  was  emancipated  when  his 
parent  Thomas  Silvester  gained  the  alleged  settlement  in 
that  part  of  Mucklestone  8ic. 
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When  this  appeal  was  heard,  the  appellants,  under 
the  first  ground  of  appeal,  objected  to  the  examinations 
a&  too  general,  and  insufficient  upon  the  face  thereof, 
because  it  was  not  stated  in  the  examinations,  nor 
did  it  at  all  appear  by  them,  that  the  pauper  was  un- 
emancipated  at  the  time  that  his  father  gained  a  settle- 
ment in  that  part  of  Mucklestone  &c. ;  it  being  perfectly 
consistent  with  the  examinations  that  the  pauper,  at 
the  time  that  his  father  gained  the  said  settlement,  was 
emancipated. 

For  the  respondents  it  was  contended:  I.  That  the 
examinations  were  sufficient  upon  the  face  thereof,  nor 
was  it  inconsistent  with  the  examinations  that  the  pauper 
was  unemancipated  when  his  father  gained  the  settle- 
ment.  2.  That,  relief  to  a  pauper,  whilst  resident 
in  another  parish,  not  being  in  itself  a  ground  or  head 
of  settlement,  but  merely  evidence  of  acknowledgment 
of  settlement,  it  was  unnecessary  to  state  that  the 
pauper  was  unemancipated  when  such  relief  was  afforded 
to  his  father.  3.  That  it  was  not  competent  for  the 
appellants  to  take  the  said  objection  under  the  first 
ground  of  appeal. 


J.  G.  Phillimore^  in  support  of  the  order  of  sessions. 
The  father  of  the  pauper  first  received  relief  half  a  year 
before  his  death ;  and  he  died  eleven  years  before  the 
examination  :  that  brings  the  first  relief  to  about  the  be- 
ginning of  1832.  At  that  time,  the  pauper,  who  was 
born  in  September  1804,  was  more  than  twenty  seven 
years  old.  It  is  not  only  consistent  with  all  that  appears 
in  the  examination,  but  most  probably  true,  that  the 
pauper  was  emancipated  before  the  relief  was  given.  It 
is  not  stated  that  he  was  a  part  of  his  father*s  family,  or 
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resided  with  him,  as  in  Hegina  v.  Staple  Fiizpaine  la).  Qwent  Bench, 

I  Q  4  C 

order  of  sessions  will  be  upheld  if  what  appears  be 1 


inconsistent  with  their  finding.     No  fact  should  be     ^^  f^"^ 
left  to  implication :  examinations  or  grounds  of  appeal    "^^  inhabiu 
ust  shew  all  the  requisites  of  a  complete  settlement ;     Lilleihali. 
ina  V.  North  Booey  (J),  Regina  v.  The  Justices  of  the 
TVest  Ridifig(c\  Regina  v.  The  Recorder  of  Pontefract  (d), 
Jiegina  y.  Si.  Sepulchre  {e):  they  must,  therefore,  nega- 
tive any  fact  the  absence  of  which  is  essential  to  the 
settlement,  as,  in  a  case  of  settlement   by  hiring  and 
service,  that  the  pauper  was  without  children ;  Regina 
v^*    Wynumdham  (g).     In  Regina  v.  Pilkington  (A),  where  ' 
^he  examination  was  held  good,  the  Court  drew  this 
Hxie  :  *<  It  may  be  that,  when  a  settlement  depends  on 
&    simple  fact  known  to  the  pauper,  he  ought  to  state 
tKat  fact  in  his  examination:  but  it  is  very  different 
^^lien  the  settlement  depends  upon  a  fact  which  is  itself 
^  legal  consequence  of  the  facts  known  to  the  pauper." 
*1ie  fact  of  emancipation  is  of  the  former  description. 
^^n  the  other  side,  Regina  v.  Yeaveley  (i)  may  be  cited : 
t^wt  there  the  question  was  on  the  evidence ;  the  Court 
considered  that  there  was  evidence  of  the  son's  being 
^n emancipated  within  a  few  years  of  the  time  in  ques- 
^^on;  and  no  evidence  was  given  to  alter  this  prima 
fecie  view.      So  in  Regina  v.  OuIto7i  {k)  the    sessions, 
^pon  substantive  evidence,  found  the  fact  of  emancipa- 
tion ;  and  this  Court  upheld  the  decision.      After  evi- 
dence that  a  child  has  attained  the  age  of  twenty  one, 

(a)  2  g.  B.  488.  (b)  2  Q.  B,  500. 

(c)  2  Q.  B.  505.  (d)  2  Q.  B.  548. 

(^>  6  Q.  ©.  580.  {g)  2  Q.B,54\, 

(A)  5  a  B,  662L  668.  (t)  S  A.  ^  E.  806. 
(k)  3B.^  Ad,  958. 
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the  burthen  of  proof  seems  to  be  reasonably  thrown  on 
the  party  denying  the  emancipation  ;  Rex  v.  Oulton  (a), 
and  Rex  v.  Hardwick  (i),  there  cited.  It  will  perhaps 
be  objected  that  the  grounds  of  the  appeal  are  too  ge- 
nerally stated :  but  Regina  v.  Flockton  {c)  is  an  authority 
for  the  utmost  generality. 


Whateleyy    with   whom   was    Bm^hey^    contra«   was 
stopped  by  the  Court 

Lord  Denman  C.  J.  It  seems  to  me  that  there  is 
no  valid  objection  to  these  examinations.  Mr.  Philli' 
more  has  referred  to  cases  where  the  Court  is  supposed 
to  have  laid  down  distinctions  somewhat  nice.  But  we 
stated  a  rule  which  was  sufSciently  intelligible.  If, 
upon  the  examinations,  the  existence  of  any  fact  essen- 
tial to  the  settlement  is  left  in  doubt,  we  cannot  say 
that  they  shew  a  settlement.  But,  where  facts  are 
shewn  which  establish  a  perfect  settlement  unless  im- 
peached by  other  facts  to  be  imported,  then  it  seems 
that  the  examinations  shew  enough.  Here,  therefore, 
enough  is  shewn,  unless  an  emancipation  can  be  pre- 
sumed. The  marginal  note  to  Rex  v.  Oulton  in  ^e- 
vile  and  Manning  {d)  has  the  words,  "  semble^  when  a 
child  is  of  age,  emancipation  is  to  be  prima  facie  pre- 
sumed; the  contrary  when  the  child  is  under  age." 
That  is  not  borne  out  by  the  case  itself.  I  am  made  to 
say :  "  There  is  a  material  difference  between  the  case 
where  the  child  is  of  age  and  where  it  is  under  age. 
When  the  child  is  of  age,  if  any  independent  act  has. 


(a)  5  B,  i  Ad,  958. 
(c)  2  Q.  B.  535. 


(6)  5  B.  ff  Aid,  176. 
(d)  3  Nev.  §•  M.  62. 
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done  by  her,  emancipation  takes  place,  and  the   Queen's  Bench, 


1845. 


then  of  proof  lies  upon  the  party  contending  that 

^   child  is  not  emancipated.*'    The  judgment  therefore     The  Queen 

ros  upon  the  facts  of  the  particular  case;  and  the  ques-     The  Inhabit- 
ants of 
was  whether  the  independent  acts  done  furnished     Lilleshalu 


^v^ound  for  inferring  emancipation.     The  emancipation 
must  therefore  be  shewn.     Here  there  are  no  facts  to 
raise  such  an  inference :  and,  therefore,  the  emancipa- 
tion not  being  affirmatively  shewn,  the  examination  is 
^id. 

Patteson  J.    I  agree  that  the  eicaminations  raise  a 
prinia  facie  case  of  settlement     The  evidence  of  the 
settlement  of  the  pauper's  father  is  merely  an  acknow- 
led^ent  by  relief:  the  settlement  so  acknowledged  may 
have  existed  fifty  years  before  the  pauper  was  born, 
though  the  relief  is  only  proved  to  have  been  given  in 
1830.     Bat,  even  had  the  settlement  of  the  father  been 
gained  at  the  time  when  the  relief  was  given,  I  think 
the  examinations  would  have  been  sufficient.     The  re- 
port of  Bex  V.  Oulton  {a)  in  Bamewali  and  Adolphus 
rather  qualifies  the  doctrine  which  appears  in  the  report 
in  NeoUe  and  Manning.     It  could  not  have  been  meant 
tfaat  emancipation  is  to  be  presumed  wherever  the  child 
appears  to  have  attained  the  age  of  twenty  one,  but 
only,  as  appears  from  the  former  report,  that,  if  there 
be  also  evidence  of  separation,  that  raises  a  prima  facie 
case  of  emancipation.     Here  there  is  no  such  evidence ; 
and  we  therefore  must  assume  that  the  pauper  had  con- 
tinued to  live  with  his  father. 

(«)  5B.iAd,  958.     S.  C.  3  Ne9,  {•  M.  62. 
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Williams  J.  In  Regina  v.  Middleton  in  Teesdale{a) 
the  Court  held  the  examinations  bad  on  the  ground 
that,  assuming  all  the  facts  stated,  no  settlement  was 
shewn.  It  was  like  a  general  demurrer.  The  present 
case  is  quite  distinguishable :  there  is  nothing  to  de^ 
stroy  the  settlement,  save  an  exception  which  is  not 
shewn  to  exist. 


WiGHTMAN  J.  I  think  the  question  is  exactly  as  put 
by  my  brother  Williams:  whether,  assuming  all  the 
facts  to  be  true  which  are  stated  in  the  examinations,  a 
derivative  settlement  appears.  Now  that  clearly  does 
appear,  unless  we  are  to  negative  it  by  presuming 
emancipation.  Some  difficulty  seems  to  arise  from 
Rex  V.  Oidlon  (i):  but  the  reports  of  that  case  differ: 
and  I  am  of  opinion  that  the  fact  of  the  child  being  of 
full  age  does  not  raise  a  prim&  facie  presumption  of 
emancipation. 

Paiteson  J.  On  looking  more  closely  into  the  two 
reports,  I  think  they  do  not  substantially  differ  as  to 
the  judgments.  Both  my  Lord  and  myself,  in  each 
report,  appear  to  take  the  fact  of  separation  into  ac- 
count, as  well  as  the  age. 

Order  of  sessions  quashed. 


(a)  10  A,  j-  E.  688. 

(6)  5B,  Sc  ^d.  958.      S.  C.  S  AVv.  ^  3/.  62. 
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The  Queen  against  Perkin.  Saturday, 

April  26th. 

^^  ^RVISj  in  last  Michaelmas  term,  obtained  a  rule  Under  stat. 

calling  on   IRalph  Docker^  one  of  the  coroners  for  c,  88.  #.  i.,  it 
^^Grceslershire^  and  on  the  widower  of  Elizabeth  HassaU^  «•  reasonable 
t^>   shew  cause  why  an  inquisition,  taken  on  view  of  the  2I!!^ce  of^he* 
l>ocly  of  the   said  Elizabeth   HassaU,    should   not   be  coroner,  and  the 

'  acting  of  his 

(|llashed.  deputy,  on  an 

,  i  ,  .  .  inquest,  that 

The  inquisition,  so  far  as  material  to  the  point  here  the  coroner 

A      •!    1  nil  ^*'  engaged  in 

decided,  was  as  follows.  holding  an- 

"  Worcestershire  to  wit.      An    inquisition,   indented,  ^  where"uw 
tak<>  &c.,  "at  the  parish"  &c.,   "the  7th  day  of  {"J,^?;;™', 
October,    a.  d.    1844.,    before    Ralph    Docker,    one  of  ^**""«"*^f  »^ 

'  ■•  properly  before 

the  coroners  of  our   said   Lady   the  Queen   for   the  ^^  deputy,  he 

should  con- 
county  of  Worcester,  upon  view  of  the  body  of  Elizabeth  tinue  holding 

__  ,  the  inquest  to 

Iiassall,  then  and  there  iymg  dead :  upon  the  oath  of  its  conclusion, 
John  Blurton,^*  &c.     Then  followed  the  names  of  the  the  course  oV  it, 
Jurors,  and  the  proceedings,  down  to  the  verdict,  which   coroner  may  be 
found  a  death  by  the  visitation  of  God.     The  conclu-  accidentally 

•^  present. 

sion  was  as  follows.  '^*»**  »"?"»- 

sition  held  by 

•*  Ralpk  Dtxicer  (L.S.),   Coroner,       «  In  witness  whereof  as  well  the  the  deputy  is 

by  Edward  Moore,  his  deputy,  said  coroner  as  tlie  foreman  of  P'*!?"?^  ^*", 

duly  appointed,**  &c.  the  said  jurors  and  the  rest  of  ^^^^  ^^  p^..*" 

his  said  fellows  have  to  this  in-  cip^l  coroner, 
quisition    set    their   hands   and        And  it  is 

seals,  the   day,  year  and  place  prop«fly  "gned 

first  above  written.**  in  the  name  of 

«  Jckn  BtuHon.  (L.  S.)**  *^*  P"""Pf 

^  '  coroner,  *•  by 

(Then  followed  the  names  of  the  other  jurors.)  ^.  jl/.,  his 


From  the  affidavits  on  both  sides  it  appeared  that 
Ralph  Docker,  the  coroner  for  the  county,  on  7th  Oc^ 
iober  1844*,  attended  at  the  holding  of  an  inquest  com- 
menced by  himself  on  a  preceding  day :  and,  on  his 

M  3 
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way  to  the  place  where  the  adjourned  inquest  was  to  be 
held,  had  an  interview  with  Edward  Moore^  his  deputy, 
who  had  been  duly  appointed,  approved  &c,  under  stat. 
6  &  7  Vict.  c.  83.  5. 1.  Mr.  Moore  stated  that  he  had 
issued  a  precept  for  an  inquest  to  be  held  that  day  on 
Elizabeth  HassalL  Mr.  Docker  desired  him  to  hold 
that  inquest,  and  himself  proceeded  to  hold  the  ad- 
journed inquest.  After  having  so  done,  Mr.  Docker 
went  to  the  house  where  the  inquest  upon  ElizabM 
HassaU  was  going  on.  It  had  been  coromenced  by 
Mr.  Moore ;  and  the  jurors  had  been  sworn  before 
him.  Mr.  Docker  remained  present  at  the  inquest,  bat 
did  not  sum  up,  or  sign  the  inquisition ;  nor  did  be 
view  the  body. 


Godson  and  Petersdoiff  now  shewed  cause.  The 
form  of  the  inquisition  is  correct  under  stiat.  6  & 
7  Vict.  c.  83.  5. 1.,  which,  after  giving  power  to  the 
coroner  of  the  county  to  appoint  a  deputy,  enacts  that 
^*  all  inquests  taken  and  other  acts  performed  by  any 
such  deputy  coroner  under  and  by  virtue  of  any  such 
appointment  shall  be  deemed  and  taken,  to  all  intents 
and  purposes  whatsoever,  to  be  the  acts  and  deeds  of 
the  coroner  b}^  whom  such  appointment  was  made.* 
The  name  of  the  coroner  appears  as  that  of  the  sheriff 
does  to  acts  done  by  the  undersheriff.  And  the  signa- 
ture is  correct:  it  expresses  exactly  the  authority, 
namely,  that  of  the  coroner  by  his  deputy.  An  objec- 
tion will  be  taken  under  the  proviso  in  the  same  sec- 
tion, **  that  no  such  deputy  shall  act  for  any  such 
coroner  as  aforesaid  except  during  the  illness  of  the 
said  coroner,  or  during  his  absence  from  any  lawful  or 
reasonable  cause."     But  here  the  coroner,  at  the  signing 


VIII.  VICTORIA.  167 

oC     r.Iie  inquest,  was  absent  from  a  "  lawful "  and  "  rea-   Queen*t  Bendu 
s<:>v3Able  cause,"  namely,  the  holding  of  the  adjourned  ' 

ix^  quest  on  the  other  body.     That  he  returned,  or  even     ^*^  Qu"«w 
isted  the  deputy  in  the  inquest  which  had  been  com-       Pkmim. 
Sliced,  does  not  vitiate  the  inquest,  or  give  him  the 
cbaracter  of  a  presiding  officer.     The  deputy,  who  had 
begun  the  proceeding,  was  the  proper  officer  to  carry  it 
tb  rough. 

Jervis^  contra.     It  appears  that  the  coroner  actually 

was  present  with  the  jury;  therefore,  the  inquest  was 

before   the   coroner,   and   the   signature  should   have 

been    that  of  the  coroner  simply:    otherwise    it    will 

follow  that  the  principal  may  commence  an  inquiry  and 

the  deputy  finish  it.     Then,  further,  it  is  impossible  to 

say  that  the  coroner  was  absent  from  any  lawful  or 

reasonable  cause,  when  he  was  in  fact  present     The 

proviso  receives  some  illustration  from  stat.  6  &  7  Vict. 

^  B9.  I,  8.,  which  gives  recorders  power  to  appoint  a 

^^puty,  "  in  case  of  sickness  or  unavoidable  absence : " 

^^t  in  which,  to  prevent  difficulties  like  that  in  the  pre- 

*cut  case,  it  was  thought  necessary  to  provide  in  terms 

^hat  such  sessions  shall  not  be  deemed  to  have  been 

^  ^gally  held,  nor  the  acts  of  any  deputy  recorder  in- 

^^idated,  by  reason  of  the  cause  of  the  absence  of  the 

^^^^rder  not  being  deemed  to  be  unavoidable  within  the 

Waning  of  this  act." 

Lord  DfiNMAN  C.  J.     I  think  that,  giving  a  reason- 

Jle  construction  to  the  word  "  absence,"  the  inquest  was 

^^^Id  in  the  absence  of  the  coroner.     He  was  absent  in 

^^t,  and  from  a  lawful  and  reasonable  cause,  when  the 

^^eputy  commenced  the  proceedings;  and  his  accidental 

M  4 
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1 on,  can  make  no  difference.     The  signature  is  perfectly 


TheQo«K    correct. 

▼. 
PlRKIK. 


Patteson  J.  No  objection  is  made  to  the  commence- 
ment  of  the  holding  of  this  inquest  before  the  deputy, 
because,  at  that  time,  the  principal  coroner  was  absent 
from  reasonable  cause,  being  engaged  on  the  other  in- 
quest His  coming  back  reallj  amounts  to  nothing  at 
all.  The  only  remaining  objection  is,  that  the  coroner 
appears  to  have  signed  by  deputy.  I  think  the  addition 
of  the  deputy's  name  was  right:  but,  if  wrong,  it  was 
mere  surplusage. 

Williams  J.  It  seems  to  me  that  the  signature 
would  have  been  wrong  if  it  had  been  by  the  deputy  in 
his  own  name.  Where  an  agent  acts  for  a  principal, 
the  act  should  be  described  as  that  of  the  principal. 
In  Com.  Dig.  Attorney  {C  I*.)  it  is  said:  "  If  a  man, 
who  acts  by  the  authority  of  another,  and  as  his  at- 
torney, does  it  in  his  own  name,  and  as  his  own  proper 
act,  it  will  be  void ;  for  he  represents  his  master,  and 
ought  to  do  it  in  his  name."  There  is  no  doubt  that 
the  holding  of  this  inquest  was  properly  begun ;  and  it 
would  be  very  strong  to  say  that  the  coming  in  of  the 
principal  rendered  void  an  inquest  so  begun,  or  made 
the  beginning  of  a  new  inquest. 

WiGHTMAN  J.  Stat.  6  &  7  Vict.  c.  83.  s.  1.  enacts 
that  all  acts  performed  by  a  deputy  appointed  by  the 
coroner  ^^  shall  be  deemed  and  taken,  to  all  intents  and 
purposes  whatsoever,  to  be  the  acts  and  deeds  of  the 
coroner  by  whom  such  appointment  was  made.''     The 
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*^eihod  of  signing  seems  unobjectionable,  even  if  it  be  Queen's  Bench, 

^otihe  most  correct  way:  at  most  there  would  be  sur- * 

plusage :  but  I  think  it  was  right.  As  to  the  inquest  itself,      '^^  ^^"«"** 
^he  deputy  who  had  commenced  holding  it  was  bound        P«»kin, 
^0  continue:  the  accidental  presence  of  the  principal 
<^oul(I  do  no  harm. 

Rule  discharged. 


In  the  Matter  of  Allpress  Ashton  and  AiiFRED  ^^^ay, 

April  28tb. 

Ashton. 

(j^UNNINGy  in  this  term,  obtained  a  rule  nisi  for  a  Articles  of  the 

^'^  peace  were  ex- 

habeas  corpus  directed  to  the  keeper  of  the  county  bibited  against 
gaol  for  Hunlingdonshiref  commanding  him  to  have  the   Quarter  Ses- 
hodies  of  Allpress  Ashton  and  Alfred  Ashton^  together  county  of  ir, 
'^ith    the  day&c,  before  the  Court  &c.,  to  undergo  [J'^^t  "l^^^ ''^ 
and  receive  &c.  ordered  to 

enter  into 

From  the  affidavits  it  appeared  that  the  two  prisoners  recognizance, 

before  one  or 

were,  on  20th  Ajn-il  last,  committed  to  the  county  gaol  more  justices 
^^  Huntingdonshire^  under  and  by  virtue  of  a  commit-  the  peace  for^ 
"^^^t,   the    substantial    parts   of   which    were   as   fol-  momhsUience 

loWs,  ensuing.  Under 

the  warrant  of 

^^County  of  1  To  the  constables  of  the  parish  of  St.  Ives^  h,,  a.  was  ^ 
^owit.      Jin  the  county  of  Hwilingdofij  and  to  the  tw^^jLstices^Jf 
•"^^per  of  Her  Majesty's  gaol  of  and  for  the  county  of  loXTcTu".^"^ 

why  be  should 
il^  not  enter  into 

^^1^  recognizance ;  and  he  (hen  refused  to  do  so :  whereupon  the  justices  last  mentioned 
j^^^^itteid  bim  to  the  county  gaol  for  the  then  residue  of  six  calendar  months  from  the 
J^c  of  tlie  order  of  Quarter  Sessions,  unless  in  the  meantime  he  should  enter  into  the 

.   (leldy  that  the  justices  had  no  power  to  commit:  and  that  the  prisoner  was  entitled  to  be 
^*charged  on  habeas  corpus. 
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Huniifigdon^  situated  in  the  parish  of  Great  SiukeUy 
the  said  county. 

"  Whereas  it  hath   been   proved,   this  21st  day  • 
Aprils  A.D.I 845,  unto  and   before   us,  Thomas  Sket 
Fryer,  Esquire,  and  the  Reverend  James  Lintoti^  Clerl 
two   of  Her   Majesty's  justices   of  the   peace   of  an 
for   the  county  of  Huntingdon,  in   the   presence  an 
hearing  of  AUpress  Ashton  and  Alfred  Ashton,  now  hei 
present,   as  well  upon    the   oaths  of  William  Nainl 
Swallow,  of"  &c.,  "  and  Benjamin  Aislabee  Greene,  th 
clerk  of  the  peace  of  and  for  the  said  county  of  Hunting 
don,  as  by  the  certificate  of  the  said  Bejijamin  Aislabt 
Greene,  now  here  exhibited  and  shewn  and  read  unt 
us  the  said  justices  in  the  presence   and  hearing  o 
Allpress  Ashton  and  Alfred  Ashton,  now  here  present 
that,  at  the  General  Quarter  Sessions  of  the  peace  o 
our  Lady  the  Queen,  holden  at"  &c.,  "  in  and  for  th< 
said  county  of  Huntingdon,  on  Monday  the  7th  day  o 
April,  and  thence  continued  by  adjournment  to  Tuesdat 
the  8th  day  of  April,  all  in  the  eighth  year  of  the  reign ' 
&c.,  "  before  James  Rust,  Esq.,  chairman  "  &c.,  "  anc 
others  their   fellows,  justices "   &c.,  "  assigned "   &c. 
"  the  said  W.  N.  Swallow,  upon  his  corporal  oath,  ex- 
hibited in  open   Court,  before   the   said  James  Sust,' 
&c.,    *'  so   being  such  justices  as  aforesaid,  articles  ol 
the  peace  against "  &c.  (the  two  prisoners),  *<  and  thai 
the  said  articles  of  the  peace,  so  exhibited  by  the  said 
W.  N.   Swallow  as   aforesaid,  against "    &c.,   "  having 
been  duly  sworn  by  the  said   JV,  N,  Swallow  in  open 
Court,    before    the    said    last    mentioned    justices,    to 
be  true,  and  having  been  read  in  open  Court,  were, 
upon  the  motion  of  Mr.  Worlledge,  of  counsel  for  the 
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JVmiam  Nainty  SwalUm,  the  exhibitant,  received   <^''  *'»«*• 

JL  O  yO« 


\xy    xhe  said  Court  of  Quarter  Sessions ;  and  that,  upon  - 
vH^  like  motion  "  &c.,  "  it  was,  by  the  said  Court  of         cwe."  * 
Qti&iirter  Sessions,  ordered  that  the  said  AUpress  Ashton 
and  Alfred  Ashton  do  forthwith  upon  service  of  the  said 
order  of  the  said  Court  of  Quarter  Sessions,  before  one 
oir    more  of  Her  Majesty's  justices  of  the  peace  of  and 
for  the  said  county  of  Huntingdon^  enter  into  their  own 
recognizances  in  the  sum  of  100/.  each,  and  severally 
^nd  respectively  find  two  sureties  in  the  sum  of  50/. 
^Ach,  to   keep    the  peace    towards    the   Queen,    and 
^H    her   liege    subjects,   especially    towards    the    said 
"C  N.  Swallow^  the  exhibitant  of  such  articles  of  the 
peace,  for  the  term  of  six  calendar  months  then  next 
Ensuing :    As  by  the  said  order  of  the  said  Court  of 
^^uarter  Sessions,  now  here  produced,  and  proved  upon 
^be  oath  of  the  said  Betgamin  Aislabie  Greene^  the  clerk 
of  the  peace  of  and  for  the  said  county,  to  and  before 
^s  the  said  justices,  and  now  here  read  to  us  the  said^ 
JtJstices  in  the  presence  and  hearing  of  ^^/(prf 55  ^5^^on 
Alfred  AshtoUj  now  here  present,  doth  fully  appean 
Kid  whereas  it  hath  also  been,  this  21st  day  oi  April 
1  S45,  proved,  to  and  before  us,  the  said  justices,  in  the 
J3«-csence  and   hearing  of  the  said  Allpress  Ashton   and 
fred  Ashton^  by  and  upon  the  oath  of  the  said   W. 
•  SiDallaw,  that  the  said   AUpress  Ashton  and   Alfred 
■^^shtony  now  present  here  before  us  the  said  justices  under 
^^d  by  virtue  of  a  certain  warrant  under  the  hands. and 
^eals  of  Thomas  Skeels  Fryer  Esquire,  and  The  Reve- 
^^Xiii  James  Linton^  Clerk,  two  of  her  Majesty's  justices 
^P  the  peace  of  and  for  the  said  county  of  Huntingdon^ 
^>earing  date  the  21st  day  oi  April  184«5  (of  the  sealing 
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*        the  said  Thomas  Skeels  Fryer  and  James  Linton^  so  then 

Ashton's       being  such  justices  as  aforesaid,  due  proof  hath  this  day 

been  given  and  made  unto  and  before  us  the  said  justices 

in  the  presence  and  hearing  of  the  said  AUpress  Askicn 

and  Alfred  Ashiofi,  upon  the  oath  of  the  said  Benjamin 

Aislabie  Greene)  y  are  the  same  identical  persons  against 

whom  the  said  William  Nainbj/  SwaUow  so  exhibited  the 

said  articles  of  the  peace  upon  oath  as  aforesaid,  and 

are  also  the  same  identical  persons  who  are  mentioned 

in  the  said  order  of  the  said  Court  of  Quarter  Sessions^ 

and  are  thereby  ordered  to  enter  into  such  recognizances 

and  to  find  such  sureties  as  are  therein  mentioned  :  And 

whereas  the  said  Allpress  Ashion  and  Alfred  Ashton  have 

been  this  day  brought  here  before  us,  the  said  justices, 

un^der  and  by  virtue  of  the  said  last  mentioned  warrant, 

to  answer  why  they  have  not,  upon  being  respectively 

duly  served  with   the  said  order  of  the  said  Court  of 

Quarter  Sessions,  respectively  obeyed  the  said  order, 

and  respectively   entered   into  such  recognizances  and 

severally  and  respectively  found  such  sureties,   as  are 

mentioned  in  the  said  order,  and  to  be  further  dealt 

with  according  to  law  :    And  whereas  it  hath  also  been, 

this  2 1st  day  of  April  184-5,  proved  to  and  before   us, 

so  being  such  justices  as  aforesaid,  in  the  presence  and 

hearing  of  the  said  Allpress  Ashton  and  Alfred  Ashton^ 

upon  the  oalh  of  Robert   Tolloday,  of"  &c.,  "  that   a 

true  copy  of  the  said  order  of  the  said  Court  of  Quarter 

Sessions  was,  on  the  19th  day  of  April  1845,  at  the 

parish  of  St.  Ives  in  the  said  county,  personally  served 

upon. each  of  them,  the  said  Allpress  Ashton  and  Alfred 

Ashton^  now  here  present,  and  that,  at  the  time  of  the 
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service  upon  them,  respectively,  of  such  copy  of  the   Queen't  Bench, 

1845 
said  order,  the  said  original  order  of  the  said  Court  of ^ 

Quarter  Sessions  was  produced  and  siiewn  to  each  of      Arhtoh's 
them,  the  said  Allpress  Ashton  and  Alfred  Ashton^  re- 
spectively, and  that  they,  the  said  Allpress  Ashton  and 
^fred  AshtoUi  were  then  respectively  requested  to  obey 
Ae  said  order  and  to  enter  into  such  recognizances  and 
^  find  such  sureties  as  are  therein  mentioned  ;  and  that 
^ey,  the  said  Allpress  Ashton  and  Alfred  Ashton^  upon 
^ing  so  each  respectively  served  with  the  said  copy  of 
^'^o  said  order,  and  having  the  said  original  order  pro- 
^*iced  and  shewn  to  them  respectively,  and  being  re- 
^l^^«tively  requested  to  obey  the  same  as  aforesaid,  did 
^ev^erally  and  respectively,  at  the  parish  last  aforesaid, 
>v^  lawfully  and  contemptuously  refuse,  and  from  thence 
^itlierto  have  unlawfully  and  contemptuously  neglected 
tnc]  refused,  to  obey  the  said  order  of  the  said  Court  of 
^isarter  Sessions,  and  to  enter  into  such  recognizances 
to  find  such  sureties  as  are  mentioned  in  the  said 
<]er  of  the  said    Court  of  Quarter  Sessions.      And 
reas  the  said  order  of  the  said  Court  of  Quarter 
sions  hath  been,  this  21st  day  of  April  1845,  read 
,  in  the  presence  of  us,  the  said  justices,  to  and  in 
the  presence  and  hearing  of  the  said  Allpress  Ashtofi  and 
^i/red  Ashton  ;  and  they,   the  said  Allpress  Ashton  and 
^[/redAshlonj  have  been  this  day  personally  required  by 
^^9  the  said  justices,  respectively  to  obey  the  said  order 
of  the  said   Court  of  Quarter   Sessions,  and  severally 
^d  respectively  to  enter  into  such  recognizances,  and 
to  find  such   sureties,  as  are  therein  mentioned,  or  to 
shew  and  assign  some  good,  valid  and  legal  cause  why 
diey  have  respectively  refused  to  obey  the  said  order  of 
the  said  Court  of  Quarter  Sessions,  or  why  they  should 
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not  respectively  forthwith  obey  the  same,  and  enl 
into  such  recognizances  and  find  such  sureties  as  i 
therein  mentioned ;  but  they,  the  said  Allpress  Aski 
and  Alfred  Ashtotij  have  again,  severally  and  respc 
tively,  unlawfully  and  contemptuously  refused,  in  t 
presence  of  us  the  said  justices,  and  still  do  unla^ 
fully  and  contemptuously  refuse,  to  obey  the  said  ord 
of  the  said  Court  of  Quarter  Sessions,  and  to  ent 
into  such  recognizances  and  to  find  such  sureties 
are  therein  mentioned ;  nor  have  they,  the  said  Attpti 
Ashton  and  Alfred  Ashion^  or  either  of  them,  shewn 
assigned  any  good,  valid  or  legal  cause  for  their  i 
spectively  having  refused,  and  still  refusing,  to  obey  t 
said  order  and  to  enter  into  such  recognizances  ai 
to  find  such  sureties  as  are  therein  mentioned,  or  wJ 
they  should  not  respectively  forthwith  obey  the  saj 
order  and  enter  into  such  recognizances  and  find  sue 
sureties  as  are  therein  mentioned :  We  therefore,  the  sai< 
justices,  do  hereby,  in  the  Queen's  name,  require  aw 
order  you,  the  constables  of  St,  Ives  aforesaid,  fortii 
with  to  take  the  bodies  of  them  the  said  Allpres 
Ashton  and  Alfred  Ashton  into  your  custody,  and  then 
safely  convey  to  her  Majesty's  Gaol  of  and  for  tb< 
said  county  of  Huntingdon^  situated  in''  &c.,  ^*  and  then 
there  deliver,  together  with  this  our  warrant,  to  thi 
keeper  of  the  said  gaol.  And  we,  the  said  justices 
do  hereby  in  the  Queen's  name  require  and  order  you 
the  said  keeper,  to  receive  the  bodies  of  them  th 
said  Allpress  Ashton  and  Alfred  Ashton,  together  wit 
this  our  warrant,  into  your  custody  in  the  said  gao 
And  we,  the  said  justices,  hereby  further  require  an 
order  you,  the  said  keeper,  to  keep  the  body  of  the  sa: 
Allpress  Ashton  in  your  custody  in  the  said  gaol,  C 
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the  residue  yet  to  come  and  unexpired  of  the  term  of  Queeti**  Bench. 


1845. 


six  calendar  months  to  be  computed  from  and  next 

following  the  8th  day  of  April  a.  d.  1845,  unless  in       Ashton's 

the  meantime  the  said  Allpress  Ashtan  shall,  before  one 

or  more  of.  her  Majesty's  justices  of  the  peace  of  and 

for  the  said  county  of  HtmUngdon^   enter  into  a  re- 

cognizance  in  the  sum  of  100/.  and  find  two  sureties 

io  the  sum  of  50/.  each,  to  keep  the  peace  towards  the 

Queen  and  all  her  liege  people,  and  especially  toward 

the  said  William  Nainby  SwaUaWj  the  exhibitant  pf  the 

^d  articles  of  the  peace,  for  the  term  of  six  calendar 

Months,  to  be  computed  from  the  8th  day   of  April 

'345,  or  unless  in  the  meantime  the  said  Allpress  Ashton 

*liall  be  otherwise  discharged  by  due  course  of  law,"  &c. 

(XTic  like  as  to  Alfred  Ashton).     **  And  for  your  so 

^oing  this  shall  be  your  sufficient  warrant" 

Signed  and  sealed  by  the  two  justices. 

Copies  of  the  documents  referred  to  in  the  above 
^c>Kninitment  were  also  annexed  to  the  affidavits ;  and 
^^e  facts  stated  in  the  several  documents  were  also  de- 
posed to. 

Andrews  and    Worlledge  now  shewed  cause.      It  is 

objected  {a)  that  the  two  justices  had  no  power  to  com- 

^^U  these  parties  to  prison.     If  a  single  justice,  having 

power  to  bind  them  over,  had  directed  them  to  be  so 

^und,  and  they  had  refused,  such  justice  might  have 

committed  them.     This  appears  from  Hawk.  P.  C.  B.  2. 

c  16.5. 2.  (6),  where  the  law  is  thus  laid  down  :     "  And 

(a)  Other  objections  were  made  on  behalf  of  the  prisoners,  as  to  which 
the  Court  pronounced  no  opinion. 
(6)  Vol.  III.  p.  230,  7th  ed. 
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it  is  said,  that  wheresoever  a  justice  of  peace  is  im-  • 
powered  by  any  statute  to  bind  a  person  over,  or  to« 
cause  him  to  do  a  certain  thing,  and  such  person  beingg 
in  his  presence  shall  refuse  to  be  bound,  or  to  do  suclc^ 
thing,  the  justice  may  commit  him  to  the  gaol,  to  re^ 
main  there  till  he  shall  comply.'*  Bentiet  v.  Watson  {a^ 
is  to  the  same  effect.  The  court  of  Quarter  Sessions,  upOi«i 
such  refusal,  might  equally  have  committed  them :  B 
Regina  v.  Dunn  {b)  the  warrant  of  commitment  was  sigoesE 
in  open  sessions,  and  not  objected  to  on  that  accoai^= 
The  two  justices,  acting  under  the  authority  of  the  ord— 
of  Quarter  Sessions,  which  called  upon  the  prisone= 
forthwith  to  enter  into  recognizances  before  one  or  mo  — 
justices,  require  the  prisoners  to  be  bound;  and,  u 
their  disobeying  such  requisition,  the  justices  were  a 
thorized  to  commit  them.    In  Hawk,  P.  C  JS.  1-  c. 


s,  13.  (c)  it  is  said :  "  If  the  warrant "  (that  is,  the  warn 
issued  to  compel  a  party  to  be  bound,  who  was  abs 
when  the  order  for  binding  him  was  made  {d) )  ^*  specia'K 
direct,  that  the  party  shall  be  brought  before  the  justB^ 
who  made  it,  the  officer  ought  not  to  carry  him  before  a  X7j 
other.    But  if  the  warrant  be  general,  to  bring  him  before 
any  justice  of  peace,  &c.  the  officer  has  the  election  t<w 
bring  him  before  what  justice  he  pleases,  and  may  carry 
him  to  prison  for  refusing  to  find  surety  before  such  jus- 
tice."    In  Bennet  v.  Watson  {a)   it  was  urged  that  the 
power  assumed  by  the  justice,  of  committing  a  party 
who  refused  to  be  bound  to  give  evidence  in  a  prose* 
cution,  was  not  expressly  conferred  by  stat.  1  &  2  Ph. 
8f  M,  c,\S,\  but  the  Court  adopted  the  construction  of 
the  statute  in  2  Hal.  P.  C.  282.,  and  held  the  commit* 


(a)  3Af.  j  ^.  1. 

(c)  Vol.  II.  p.  8,  7th  ed. 


(6)  12  A,  ^  E,  599. 
{d)  s.  9. 
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* 

good.    No  other  efficient  means  of  carrying  the  Qtteen'i  Bench. 
of  Quarter  Sessions  into  effect  can  be  pointed  out.  1_ 


^homing  contra.  The  order  of  sessions  does  not 
dir^t  that  the  parties  shall  be  committed  if  they  do  not 
esBCerinto  the  recognizances.  There  was  simply  a  dis- 
(^l:»^ience  to  an  order  of  Quarter  Sessions,  for  which 
tb^  ordinary  mode  of  punishment  is  sufficient  In 
jna  T.  Dunn  (a)  all  the  points  in  favour  of  the  prisoner 
not  considered,  he  being  clearly  entitled  to  his 
discharge  on  one.  (O^MaUeyj  on  the  same  side,  was 
popped  by  the  Court.) 

Lord  Denmam  C.  J.  The  right  claimed  by  the  com- 
mitting magistrates  cannot  be  upheld.  The  only  power, 
^  all  events,  which  they  had,  was  to  enforce  the  order  of 

Qovter  Sessions.     What  they  have  done  is  convicting 

■ 

"*  *  summary  way  for  disobeying  the  order. 

Patteson  J.     The  order  of  Quarter  Sessions  does 

^^  direct  that  the  parties,  in  default  of  their  obeying, 

^11  be  committed  :  the  commitment  cannot  therefore  be 

^cn  to  be  a  following  out  of  the  order  of  Quarter 

^^ions.     The  justices  have  committed  for  disobedience 

this  order,  which  clearly  they  could  not  do. 

XV'iLUAMS  J..    In  this  case,  the  two  justices  had  no 

^^nal  jurisdiction,  but  merely  an  authority  derived 

^**Oin  the  Quarter  Sessions.     They  had  only  to  inquire 

^liether  the  order  of  Quarter  Sessions  was  obeyed  or 

Uot.    For  what  time  were  they  to  commit,  a  month,  two 

(a)  12if.  4f  JEr.599. 
▼OU  VII.   N.  S.  N 
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or  twelve  months  ?    I  can  discover  no  origin  of  inch  a 
jurisdiction. 

WiGHTMAN  J.    I  am  of  the  same  opinion.    The  diffi- 
culty is  to  discover  any  origin  of  the  jurisdiction  at  all. 
The  order  of  Quarter  Sessions  introduced  no  alternative^ « 
in  the  event  of  disobedience- 
Rule  absolute  (a)« 


(a)  See  Fulm^i  Oue,'J  Rep,  59e. 


TueuU^f 
jiprU29th. 


Gbeen  and  CARXSRy  Assignees  of  Wiluami 
SxBESTEBy  a  Bankrupt,  against  GsoitGS  Wooi:: 
and  Alfred  Wood. 


If  a  warrant  of  T^EBT  and  detinue. 

fess  judgment  *  First  and  second  counts.    That  defendants,  afte: ". 

party^who  be*     ^^®  bankruptcy  of  Streeterf  to  wit  &c.,  were  indebted  t^ 

^^th^^™^  plaintiffs,  as  assignees,  in '1000/.  for  money  received  fo- 

plaintiffs  as  assignees,  and  in  1000/.  due  from  defendants 
to  plaintiffs  as  assignees  upon  an  account  stated  between 
them ;  whereby  &c. ;  breach,  non-payment  of  the  sai^ 
several  moneys. 

Third  count.  That  plaintiffs,  as  assignees,  after  th-  J 
bankruptcy,  to  wit  on  &c.  were  lawfully  possessed,  as  c^ 
their  own  property  as  such  assignees,  of  certain  goodS 
and  chattels,  to  wit  four  iron  cranes,  &c.,  of  plaintifls  a&^ 
assignees,  of  great  value,  to  wit  &c. ;  and,  being  so  pos-«" 


twenty  one 
days  after- 
wards, and 
such  warrant 
is  not  filed 
under  stat. 
S  (r.  4.  c  39., 
but  judgment  is 
signed  within 
twenty  one 
da3r8  after  the 
execution  of 
the  warrant,  a 
fi.  fa.  under 
such  judgment 
is  valid  as 
against  the 
assignees, 
though  not  issued  till  more  than  twenty  one  days  after  the  execution  of  the  warrant. 

In  sect  2,  the  words  «  unless  judgment  shall  have  been  aigned,  or  execution  issued' 
cannot  be  raid  **  unless  judgment  shaU  have  been  signed,  and  execution  issued.  ** 
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iy  pUunti£&,  being  asfignees  as  aforesaid,  afterwards,  (buen't  Bench. 
to  wit  on  &&,  casually  lost  the  said  goods  and  chattels  * 

out  of  their  possession,  and   the  same  then   came  to        ^'^"^ 
tiie  possession  of  defendants  by  finding :  yet  defendants,         Wood. 
w^  knowing  the  said  goods  and  chattels  to  be  the  pro- 
per^ of  plainti£Bi  as  assignees  as  aforesaid,  and  of  right 
%o  belong  &C.,  have  not  as  yet  delivered  the  same  to 
pltintiflb  (altbongh  requested  &c«},  and  have  unjustly 
detained,  and  still  do  unjustly  detain,  the  same  from 
pIaintiflB^  so  being  such  assignees  &c. 

Picas  1.     To  the  first  two  counts,  Never  indebted. 
^ae  thereon. 

^*  To  the  third  count,  that  defendants  did  not,  nor  do, 
detain  Sec    Issue  thereon. 

^*  To  the  third  count,  that  plaintiffi  were  not  lawfully 
p^w^ossed,  as  of  their  proper^  as  assignees  as  aforesaid, 
ft^      Issue  thereon. 

By  order  of  Coleridge  J^  and  by  consent  of  parties, 
tb^  following  case  was  stated  for  the  opinion   of  the 
Court 

The  plaintiffi,  before  and  at  the  time  of  the  commence- 
VDi^^l  of  the  suit,  were,  and  are,  assignees  of  the  estate 
9bA  effects  of  WtUiam  Sh'eeier^  a  bankrupt,  according  to 
the  several  statutes  &c.    The  bankrupt,  before  and  at 
the  time  of  his  bankruptcy,  kept  an  inn  or  hotel  at 
Brigitoni  in  Sussex  ;  and  the  goods  and  chattels  men- 
tiooed  in  the  declaration  were  the  property  of  the  bank- 
rapt  at  the  time  of  the  seizure  thereof  by  the  sherifi*  of 
Snexj  as  after  mentioned.     The  fiat  in  bankruptcy 
i^ainst  Sireeter^  and  under  which  plaintiffi  are  assignees, 
besn  date  on  the  95th  of  Februaty  1843,  and  was  issued 
00  that  day,  upon  an  act  of  bankruptcy  committed  on 
the  20ch  of  that  month,     llie  defendants  chum  title  to 
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the  said  goods  and  chattels  under  a  bill  of  sale  from  the 
sheriff  of  Sussex,  who,  on  the  17th  of  Febrttary  in  the 
same  year,  seized  the  taid  goods  and  chattels  under  a 
writ  of  fi.  fa.  issued  on  15th  February  in  the  year  afore- 
said at  the  suit  of  the  now  defendants  against  Streeier, 
and  delivered  to  the  said  sheriff  on  the  said  15th  February 
to  be  executed,  the  said  bill  of  sale  being  made  in  exe- 
cution of  the  said  writ.  The  said  writ  was  issued  upoD 
a  judgment  entered  up  in  this  Court  on  a  warrant  of 
attorney  to  confess  judgment.  The  warrant  of  attorney 
bears  date  on  9th  April  1842,  and  was  executed  and 
delivered  by  Sireeter  to  the  now  defendants  on  the  same 
day.  The  said  judgment  was  entered  up  on  15th  April 
in  the  same  year,  being  within  twenty  one  days  after  the 
execution  of  the  said  warrant  of  attornev.  But  no  affidavit 

m 

of  the  time  of  the  execution  of  the  said  warrant  of  attorney 
was  ever  made  or  filed,  pursuant  to  the  statute.  At  the 
time  of  signing  judgment,  the  warrant  of  attorney  was 
filed  in  the  judgment  warrant  of  attorney  office^  in  the 
usual  course,  when  no  affidavit  of  the  time  of  the  exe* 
cution  of  the  warrant  of  attorney,  pursuant  to  the  statute, 
is  made;  and  which  course  is  as  follows.  The  attorney 
for  the  plaintiff  procures  a  judgment  paper,  a  judgment 
roll,  with  an  incipitur  of  the  judgment,  and  the  warrant 
of  attorney ;  and  then  an  entry  is  made  by  the  proper 
officer,  in  a  book  called  the  judgment  book,  of  the  names 
of  the  parties,  the  amount  of  the  sum  for  which  judg- 
ment is  signed,  the  venue,  the  plaintiff's  attorney's  name^ 
and  the  number  of  the  roll :  the  warrant  of  attorney 
is  then  put  up  in  the  bundle  of  the  day,  an  office  stamp 
being  previously  put  on  the  back  thereof.  Where  a 
warrant  of  attorney  is  filed  with  an  affidavit  of  the  time, 
of  the  execution,  pursuant  to  the  statute,  an  entry  b 
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•made,  in  a  book  called  the  warrant  of  attorney  book,  of  Queen's  Bench. 
the  names  of  the  parties,  the  defendant's  residence  and    _ _____  _ 

description,  the  date  of  the  warrant  of  attorney,  and  the        Grirh 
day''o{  filing  the  same,  the  penal  sum,  and  the  sums        y/oo 
secured.     The  warrant  of  attorney  is  then  put  up  in  a 
bundle  as  in  other  cases. 

No  execution  was  ever  issued  on  the  said  judgment, 

except  the  said  w*rit  of  fieri  facias,  which  was  issued 

after  the  expiration  of  twenty  one  days  from  the  exe- 

cutioQ  of  the  said  warrant  of  attorney.      The  bill  of 

sale  of  the  said  goods  and  chattels  was  executed  by  the 

said  sheriff  and  the  now  defendants  on  IStli  February 

lS4fS,    After  the  appointiAent  of  the  present  plaintiffs 

as  assignees,  and  before  the  commencement  of  this  suit, 

and   whilst  the  said   goods  and  chattels  were  in   the 

possession  of  the  now  defendants  (namely  on  19th  Jidt/ 

in  the  year  last  aforesaid),  the  now  plaintiffs  demanded 

the  said  goods  and  chattels  of  the  now  defendants,  who 

refused  to  deliver  them  up,  claiming  title  to  them  under 

the  said  bill  of  sale.     (Then  followed  a  statement  of 

the  noneys  received  by  the  defendants  under  the  bill 

of  sale.) 

The  question  for  the  opinion  of  the  Court  is,  whe- 
ther, under  the  circumstances  aforesaid,  the  plaintiffs  are 
entitled  to  recover  from  the  defendants  the  said  goods 
and  chattels,  or  the  value  thereof,  without  deduction, 
or  widi  any  and  what  deduction  in  respect  of  the 
poondage  &c.. 

Hat/ward  for  the  plaintiffs.  Stat.  3  G.  4.  c.  39.  s.  1. 
enacts  that,  *'  if  the  holder  thereof  shall  think  fit,  every 
warrant  of  attorney  to  confess  judgment  in  any  personal 
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action,  or  a  true  copy  thereof,  and  of  the  atteslation 
thereof,  and  the  deafeazance  and  indorsements  thereon, 
in  case  such  warrant  of  attorney  shall  be  given  to  confess^ 
judgment  in  His  MajesQr's  Court  of  King's  Bench,  aU 
Westminsterj  or  such  a  true  copy  thereof  as  aforesaid:. 
in  case  such  warrant  of  attorney  shall  be  given  to  con- 
fess judgment  in  any  other  Court,  shall,  within  twentp; 
one  days  afler  the  execution  of  such  warrant  of  attor^' 
ney,  be  filed,  together  with  an  affidavit  of  the  time  o^ 
the  execution  thereof,  with  the  clerk  of  the  docqaet^ 
and  judgments  in  the  said  Court  of  King's  Pi*rrh,» 
Sect.  2  enacts  that,  ^'  if  at  any  time  after  the  ei^ 
piration  of  twenty  one  days  next  after  the  executio-^ 
of  such  warrant  of  attorney,  a  commission  of  banlnJ 
rupt  shall  be  issued  against  the  person  who  shall  ha^i^ 
given  such  warrant  of  attorney,  under  which  he 
be  duly  found  and  declared  a  bankrupt,  then  and 
such  case,  unless  such  warrant  of  attorney  or  a 


thereof,  shall  have  been  filed  as  aforesaid,  widiin  the 
space  of  twenty  one  days  from  the  execution  thereof  < 
unless  judgment  shall  have  been  signed,  or  executi< 
issued  on    such  warrant   of  attorney  within   the 
period,   such   warrant  of  attorney  and  the  judgmer   " 
and  execution  thereon,  shall  be  deemed  fraudulent  ai — 
void  against  the  assignees  under  such  commission, 
such  assignees  shall  be  entitled  to  recover  back  ai 
receive,  for  the  use  of  the  creditors  of  such  bankra^^ 
at  large,  all  and  every  the  moneys   levied  or  effects 
seized  under  and  by  virtue  of  such  judgment  and  exe- 
cution.'^     Here,  no  affidavit  is  stated  to  have  beea 
filed  within  the    twenty  one  days  from  the  executiotu 
And,  even  it  had  been  filed,  together  with  the  warrant, 
it  would  have  been  insufficient,  unless  it  had  stated 
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tbit  tioM  of  the  eucation ;  Dillon  t.  EdwartU  (a).    It  Queen's  Bench. 

irniU^  howeyer,  be  contended,  on  the  other  side,  that J . 

&ftie  execution  of  the  judgment  is  protected  because       Ommmv 

padgment   has   been  signed  within  twenty  one  days       Woon. 

the  execution  of  the  warrant  of  attorney.     But 

u  not  enough:   the  execution  must  be  issued 

lin  that  time.    It  is  true  that  the  words  of  the 

section  are  *' unless  judgment  shall  have  been 

i:Sj;iied,  or  executbn    issued  on  such  warrant  of  at- 

within  the  same    period.''      But  by  the  word 

or"  the  l^pslature  clearly  meant  ^^and**:  otherwise 

words  that  follow  are  without  meaning;  for  the  exe- 

ition  could  not  issue  within  the  twenty  one  days  unless 

te  judgmoit  were  signed  still  earlier  and  therefore 

■thin  that  period.  The  Courts  have  frequently  found  it 

^^^oeisary  to  adopt  this  kind  of  interpretation  for  the 

purpose  of  giving  effect  to  the  language  of  the  legisla^ 

^«>re:  Hall  y.  Gaven  (6),  Fowler  v.  Padget  (c),  Waterhome 

^*  Keen  (iQ,  WhUmare  v.  Eobertson  {e)  (judgment  of  the 

^^ortX  are  instances.     It  is  remarkable   that,  in  Eve^ 

^^U  ▼.    WdU  (g),   both   Erskine  J.  and  Matde  J.,    in 

speaking  of  this  claus^  use  the  word  ^*  and "  in  the 

pUce  of  the  word  •<  or."     [Patteion  J.  Lord  Tenierden, 

^    fVilsan  v.    Whitaker  (A),    seems     to  have  doubted 

^^ether  the  statute  could  be  literally  interpreted.]    The 

difficulty  which  occurred  to  him  was  afterwards  consi- 

^red  in  Brook  v.  Mitchell  {%). 

WiUes^  contriU     The  warrant  of  attorney  was  cer- 
teifliy  not  so  filed  as  to  satisfy  the  statute.     But,  the 

(«)  2  ilC  |r  P.  550.  (6)  Cro.  ElU.  SOT. 

(c)  7  T.R,  509.  (d)  4B.^C.  200. 

(O  SM.tir.  46S.  477.  (g)  ^M.^G,  269.  278. 

(A)  Moo.  I-  J£S.  (i)  6  New  Co.  S49. 

N    4 


184 


Q.  B.    EASTER  TERM, 


Volume  VI L 
1845. 

▼. 
Wood. 


judgment  having  been  signed  within  twenty  one  days 
after  the   execution  of   the   warrant  of  attorney,  thi 
execution  is  protected.     The  only  objection  made  Xk 
this  view  of  the  case  is  that  ^^  or "  in  sect*  2  mean 
^*  and,"  for  that  otherwise  there  would  be  a  redundancy 
But  this  is  not   a  sufficient  reason   for  so   violent  \ 
change  in  language.     The  issuing  of  the  execution  add 
practically  no  notoriety  to  the  judgment;  it  consists  ii 
merely  delivering   out   the  writ  to  the  judgment  ere 
ditor:  Pewiress  v.  Annan  {a).     The  levying  of  execa 
tion  will  indeed  give  notoriety :  and,  according  to  th< 
principle  for  which  the   plaintiffs  contend,  the  Cour 
must  go  so  far  as  to  change  the  word  ^^ issued"  intc 
"  levied."     If  there  be   any  Court  in  which,    by  tht 
practice,  execution  may  issue  without  actual  signing  o 
judgment,  there  is  no  redundancy  in  the  language  o 
the  section :  and  the  intention  may  perhaps  have  beei 
to  provide  for  such  a  possibility.     The  statute  speaks 
only  of  judgments  upon  warrant  of  attorney  and  cog- 
novit:  if  the   intention    had  been  generally  to  mak< 
the  issuing  of  execution   necessary,  the  statute  woulc 
have  included  judgments  by  default.    The  intention  mai 
have  been  to  give  the  party  a  latitude  as  to  evidence 
that   is,  to  make  it  sufficient  to  shew  the  fact  of  th* 
execution  issuing,  without  shewing  a  judgment  signed 
Signing  the  judgment  was  treated  as  sufficient  unde 
this  statute  in  Hurst  v.  Jennings  {b)  and  in  Morris  v* 
MeUin  (c)    (judgments  of  Lord   Tenter  den  and   Bay 
ley  J.).      The  report  of  Everett  v.    Wells  {d)  in   Scot, 
differs  from  that  in  Manning  Sf  Granger  in  the  parti- 
cular noticed  on  the  other  side. 


(a)  9  Doud.  p.  C.  8S8. 
(c)  6j9.^C.446.  450,  451. 


(b)  5  B.^C.  650. 

{d)  8  ScotVs  N>  JL  S9S.  5SS^ 
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Sayamrd^  in  reply.     By  the  word  "  issued  *'  the  le-   Queen"*  Bench, 

1845* 
jpslature  probably  meant  putting  into  effect.  * 

Griin 

V. 

lord  Denman  C.  J.    We  are  bound  to  give  to  the        Wood. 
words  of  the  l^slature  all  possible  meaning  which  is 
consistent  with  the  clear  language  used.     But,  if  we 
find  language  used  which   is  incapable  of  a  meaning, 
we  cannot  supply  one.    It  is  true  t^at  we  have  here 
wonls  which,   as  they  stand,  are  useless;  a  circum- 
stanoe,  perhaps,  not  altogether  unprecedented.     But,  to 
give  an  effectual  meaning,  we  must  alter,  not  only  ^<  or  '* 
into  « and,**  but  "  issued  "  into  "  levied."   It  is  extremely 
probable  that  this  would  express  what  the  legislature 
nieant.    But  we  cannot  supply  it.    Those  who  used  the 
^ords  thought  that  they  had  effected  the  purpose  in- 
tended.    But  we,  looking  at  the  words  as  Judges,  are 
IH>  more  justiBed  in  introducing  that  meaning  than  we 
should  be  if  we  added  any  other  provision.     We  can 
^o  DO  more  than  give  such  a  meaning  as  the  words 
authorize. 

Fatteson  J.    There  is  great  difficulty  in  construing 

thij  act     Look  at  sect.  3.     A  cognovit  actionem  is 

vi^uide  void  against  the  assignees  unless  filed  within  the 

twenty  one  days :  yet  afterwards  a  cognovit  and  warrant 

of  attorney  are  treated  as  if  they  were  on  the  same 

footing.     It  is  clear  to  my  mind  that  some  mistake  has 

^^ccunred  in  drawing  this  act,  and  that  we  cannot  hope 

to  give  a  meaning  to  the  whole.     If  *'  or"  in  sect.  2  is 

iMH  altered  to  ^*  and,''  there  is  no  meaning,  for  there 

cannot  be  execution  without  a  judgment.     We  can  give 

no  meaning  to  the  words  *^  execution  issued."    If  we 

do  read  '*  and  "  (which  might  possibly  be  justifiable  if 
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we  could  get  a  reasonable  meaning  by  so  doing),  t 
will  not  be  enough ;  for  it  is  ridiculous  to  suppose  t 
the  legislature  contemplated  an  execution  issued  ] 
forma.  And  so  we  should  be  bound  to  say  t 
"  issuing  "  means  ^*  levying  " ;  which,  indeed,  Mr.  H 
ward  does  contend  for.     I  do  not  think  we  should 

■ 

justified  in  doing  so.  It  is  best  to  say  that  the  wo 
have  no  meaning  at  all. 


Williams  J.  There  is  abundant  authority  for  o 
struing  "  or"  to  mean  "  and,"  if  that  would  supply 
meaning.  But  then  comes  the  pressure  of  the  di 
culty.  For  it  is  admitted  that  this  is  not  enough  unl 
we  go  further,  and  say  that  "  issued  "  means  "  levie 
That  is  so  violent  a  chans^e  that  it  amounts  to  frami 
a  new  section,  instead  of  interpreting  what  we  fii 
We  are  not  authorized  to  do  this.  It  is  much  safer 
say  that  the  words  have  really  no  meaning. 


WiGHTMAN  J.  How  the  mistake  has  arisen,  it 
not  for  us  to  say.  It  is  admitted  that,  to  give  the  efF 
required,  we  must  do  more  than  substitute  ^*  and  " 
"  or,"  and  must  go  on  to  hold  that  "  issuing  "  mei 
"  levying."  There  is  also  another  inaccuracy.  Seel 
speaks  of  execution  issuing  '^  on  such  warrant  of 
torney  " ;  here  we  have  to  add  the  words  **  on  a  ju( 
ment "  before  "  on  such  warrant  of  attorney,"  to  g 
any  meaning  at  all.  All  this  would  amount,  in  tru 
to  the  introduction  of  a  new  clause. 

Judgment  for  defendai 
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In  the  Matter  of  William  Cobbett.  2^1.%. 

THIS  was  an  application  (a)  for  a  habeas  corpus.  ^  9?"^  ®^ 
£qiiity  com- 

The  nature  of  the  case,  and  the  points  raised,  miuedaparty, 

•11  M»  •       1      I        t       .     1  i*    t      r^  under  a  writ  of 

^111  appear  sufficiently  by  the  judgment  of  the  Court,  rebellion.    The 

-_a  •  «  ■,  ,.  •  1  commitment, 

wnich  was  now  dehvered  by  which  was  re- 

gular in  other 
respects,  omit- 

Lord  Denman  C.  J.     In  the  matter  of  maiam  »«lthed«eof 

the  return  to 

CSobbetL  a  prisoner  in  the  Queen's  Prison,  application  Jhewntofre- 

*^  '  '^  bellion ;  and  it 

Was  made  for  a  habeas  corpus,  on  the  ground,  first,  ^u  suggested, 

-.•  ,  .  1       /•  11  .       1    1         •       °"  niotion  for 

uiat  the   prisoner  was  unlawfully  committed  by  the  habeas  corpus, 
Court  of  Exchequer  to  the  JFfe^  prison  on  11th  June  sionhadSSe^ 
lS4a     But  the  aflSdavit  states  the  commitment  to  have  cSSLg  a^"' 
been  regular  on  the  fece  of  it,  and  vicious  only  for  ^^  h*w 
omittinir  the  date  of  the  return  made  to  the  writ  of  "°  ground  for 

^  a  habeas  cor- 

■^beliion  issued  against  the  prisoner  in  a  cause  tlien  pus,  but  only 

for  an  applica- 

pending  in  that  Court,  and  so  concealing  the  fact  that  tion  to  the 
^He  return  was  false.     But,  supposing  this  charge  true.  Equity. 
It  does  not  shew  that  the  Court  of  Exchequer  had  no  heid,  L'tTa 
jurisdiction  to  commit!     The  utmost  effect  of  it  is  to  '"f?^^?"  ^»t 

the  imprison- 
ment was  by 
collusion  of  the  plaintiff  in  the  equity  suit  and  the  commissioner  under  the  writ, 
^bere  a  party  has  been  brought  to  the  bar  of  a  Court  of  Equity  to  answer  a  con- 
^^*Bpt,  the  Court  of  Equity  nu^  commit  him  from  the  sheriff's  custody  without  process  of 
"*^>cas  corpus,  rule  5  of  stat  11  G.  4,  &  I  IF,  4,  c.  36.  s,  1 5.  applying  only  where  the 
^^■ty  baa  not  been  so  brought  up. 

.    jA  commitment  for  contempt  by  a  Court  of  Equity  need  not  adjudicate  the  contempt ; 
^  **  enough  if  it  recite  such  an  adjudication. 

yhere,  upon  a  prisoner  being  brought  up  by  habeas  corpus  ad  subjiciendum,  it  appears 
^'  he  is  detained  for  a  legitimate  cause,  the  Court  will  not  enquire  whether  another  cause, 
^bich  also  he  is  detained,  be  legitimate. 

^bere  the  detention  is  objected  to  solely  on  the  ground  of  an  alleged  impropriety  in 
'  d%(^s  of  a  suit  in  an  Equity  Court  which  has  committed  the  prisoner,  this  Court  will 
^teifene. 

^^>  Made  by  the  prisoner's  wife,  Jpril  2Sth,  in  this  term.     Before 
Xhnman  C.  J.,  PaUetorif  WilHanu  and  W^himan  Js. 
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__  ^  Kquity,  or  to  the  Court  of  Chancery  under  the  alter 

CoBBKTT*!      system,  to  set  aside  the  process  thus  fraudulently  c 

Case. 

tained.     We  have  no  right  to  interfere  for  the  purpo: 

The  second  ground  of  the  application  for  a  habc 
corpus  is  similar  to  the  first.  His  lodgment  in  t 
sheriff's  prison  is  charged  to  have  been  by  collusion  b 
tween  the  plaintiff  and  the  commissioner  under  the  w 
of  rebellion.  The  same  answer  must  be  given :  if  t 
process  of  that  Court  has  been  abused,  that  Court  alo 
can  set  it  aside,  and  would  do  so,  no  doubt,  on  a  prop 
application  and  clear  proof. 

Further,  it  is  said  that  the  Court  of  Chancery  hi 
no  jurisdiction  to  deal  with  him  when  brought  up  fro 
the  sheriff's  custody,  except  on  a  return  to  a  habe 
corpus,  under  the  fifih  rule  laid  down  in  stat  11  G.  4>. 
1  W.  4.  c.  36.  5.  15.  But  that  rule  only  applies  where 
defendant  shall  not  have  been  previously  brought  to  t 
bar  of  the  Court  under  process  to  answer  his  contem; 
Now  the  affidavit  shews  that  he  had  been  so  broujs 
to  the  bar. 

The  commitment  is  also  said  to  be  void  for  want, 
jurisdiction,  because  it  does  not  adjudicate  that  t: 
prisoner  had  been  guilty  of  a  contempt.  But,  in  t. 
first  place,  this  commitment  is  not  set  out  as  tlie  otii 
proceedings  are ;  and,  besides,  it  is  not  necessary  fou 
commitment  to  adjudicate.  That  is  an  independent  ai 
previous  act  of  the  Court  in  which  the  commitme 
originates;  and  its  recital  of  such  an  adjudicati« 
(which  is  not  denied)  is  fully  sufficient. 

No  doubt  is  therefore  raised  of  the  perfect  regularl 
of  these  proceedings,  or  of  the  legality  of  the  detentic 
first  complained  of. 
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not  form  any  opinion  while  the  first  appears  to * 

unquestionably  good.     We  may,  however,  observe      Coiubtt'i 
Jit  this  second  detention  is  not  supposed  to  be  without 
xisdiction,  except  by  some  reference  to  the  details  of 
<  cause.     This  is  the  proper  subject  for  application 

the  Court  of  Chancery ;  and  the  affidavit  states  such 
plication   to   have   been    frequently    made    without 
ccess. 
yfe  cannot  interfere. 

Application  refused. 


Walthkr  against  Mess.  Thunday, 

°  May  Iti. 

^■^HIS  was   an   action   of  assumpsit   for  dismissing  In  an  action 

plaintiff  from  his  employment  of  clerk  in  the  ser-  necessarily  un- 
^^ce  of  defendant,  a  merchant,  without  sufficient  cause,  cu^ cannot^ 
Unliquidated  damages  were  claimed  ;  and  there  was  no  ^er  soile* 
in<3orsement  of  a  debt  on  the  writ  of  summons.     The  fi!*°  ^^  ^^ 

^  Directions  to 

^^fendant  pleaded:  1.  Non  assumpsit ;  2.  Traverse  of  **»« Taxing 

»^i     .    .     ,  .  officers,  Trin, 

^'^intiff's  readiness  and  willingness  to  continue  in  de-  T.  7  Vict., 
^^dant's  service ;  S.  Justification  by  reason  of  improper  plaintiff,  at  the 
^^^nduct  in  plaintiff;  4,  Exoneration  before  breach.  assiz^  recover 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  sit-  ^*"  *^  ^• 

*^*^gs  in  London  after  Trinity  term,  1844,  a  verdict  was 

'^^und  for  the  plaintiff  with  20/.  damages.     Costs  were 

^^xed  for  him  on  the  higher  scale,  amounting  to  70/.  1  Is, 

defendant  took  out  a  summons  to  shew  cause  why  the 

^^tion  should  not  be  reviewed.     Pattcson  J.,  before 

^hom  the   parties   attended,   referred  them   to   Lord 

^^^nmn  C.  J.,  to  ascertain  whether  he  would  certify 
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that  the  cause  was  proper  to  be  tried  before  a  Jndge 
one  of  the  superior  courts,  and  not  before  a  ihoriff 
judge  of  an  inferior  court.  His  Lordship,  after  fdfa 
ence  to  his  notes,  refused  to  certify.  The  parties  dN 
attended  before  Wightman  J.,  who,  at  the  deTendaiill 
instance,  made  an  order  ^  That  the  Master  be  at  Ubert 
to  review  his  taxation  of  the  plaintiff's  costs  hweiiiy  th 
Lord  Chief  Justice,  before  whom  the  cause  was  tritt 
having  refused  to  certify  that  the  cause  was  proper  I 
be  tried  before  a  Judge  of  one  of  the  superior  courts. 
The  Master  doubted  the  propriety  of  altering  the  tai 
ation :  and  the  parties  again  (on  Jatuiaty  21st,  184i 
attended  before  Wightman  J.  on  a  summons  taken  oi 
by  the  plaintiff  to  shew  cause  why  the  learned  Judge' 
order  should  not  be  rescinded.  Wighttnan  J.  referre 
the  question  to  the  full  Court :  and  Bavill^  in  last  Hilof 
term,  obtained  a  rule  nisi  for  rescinding  the  order. 


Dasent  now  shewed  cause.  The  sum  recovered  DC 
having  exceeded  20/.  without  costs,  the  Master  bn 
no  power  to  tax  on  the  higher  scale.  The  Directum 
to  the  Taxing  officers  {a)  on  this  subject  are  as  bindioj 
ias  an  act  of  parliament,  and  leave  no  discretion ;  Ette 
man  v.  Williams  {b).  The  applicability  of  the  lowe 
*  scale  does  not  at  all  depend  upon  the  question  wbetbe 
or  not  the  cause  might  have  been  tried  by  writ  of  tria 
under  stat.  3  &  4  /f .  4.  c.  42.  s.  1 7.  Costs  in  actioii 
tried  by  writ  before  the  sheriff  are  measured,  by  th 
same  order  of  the  Court,  on  a  scale  quite  di£feren 
from  the  reduced  scale  in  other  actions.     And  there  i 


(a)  Directions  to  the  Taxing  officers,  Trwu  7  Fid.,  6  Q.  B*  452;  in  1m 
of  the  former  Directions  of  HiL  4  W,  4.,  5  B,  ^  Ad,  xiz. 
(6)  2i>o«^tX.46. 
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no  groimd  in  princi(de  for  contending  that,  if  a  party  (bteeiCt  Binth, 

tsTingB  an  Action  in  one  of  the  superior  courts,  and  is  * 

mble  to  make  out  a  claim  only  for  90/.,  the  costs  should      Wal* mm 

be  taied  on  the  higher  scale  because  there  was  no        ^>u»  J 

indorsement  of  a  debt  on  the  writ.   In  WaUen  v.  Smith  {a) 

AUtnon  B.  said :  **  The  direction  to  the  taxing  officers 

does  not  confine  the  reduced  scale  of  allowance  to  those 

CMMi  only  which  are  triable  before  the  sheriff,  for  ac- 

CicM  of  covenant  are  expressly  mentioned.    Then,  to 

entitle  a  party  to  the  higher  rate  of  costs,  he  must  shew 

diit  he  has  recovered  more  than  20//'    It  is  true  that 

^lie  trial  her6  6oald  not  hive  been  had  before  the  sheriff: 

ChcM  wlio  drained  the  statute  may  have  omitted  to 

^ximpt  from  the  riile  plaintiflb  who  from  the  nature  of 

^eir  causes  could  not  avail  themselves  of  a  writ  of 

trill:  and  there  is  clearly  one  such  casus  omissus,  the 

fint  paragraph  of  the  rule  including  actions  of  covenant, 

wliich  cannot  be  tried  before  the  sheriff  (b) :  but  the 

Directions,  as  framed,  give  only  one  principle,  namely, 

^hat  if  the  plaintiff  has  obtained  a  verdict  for  no  more 

Aan  SOI.,  the  sum  which  might  have  been  recovered  in 

^  inferior  court,  the  costs  must  be  on  the  lower  scale. 

\P>9Uemn  J.     I  do  not  see  why  Btat«  S  &  4  /fl  4.  c.  48. 

'•17.  may  not  apply  to  actions  of  covenant*     There 

B^y  be  a  covenant  for  payment  of  a  specified  sum, 

QiHler  20/. ;  a  rent,  for  instance.]     In  Cooke  v.  Hunt  (c), 

^Qcre  the  plaintiff  claimed  unliquidated  damages,  and 

consented  to  take  jSdgment  for  11/.  125.,  it  was  assumed 

tbt^  in  the  absence  of  express  agreement  to  the  con- 

nvy,  costs  most  be  taxed  on  the  lower  scale. 

9}S'iH  r.iss. 

V)  Ste  die  amendnient  made  in  JEatter  teroi  1846,  6  Q,  B,  452, 
(by  (c)  5M.^W,  161. 
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BctoiUi  contra.  Where  the  claim  is  for  unliquidate 
damages,  the  sheriff  has  no  jurisdiction  to  try;  Jacqu^ 
V.  Boura{a)j  Lismore  v.  Beadle  {b):  if  he  did  so, 
would  be  error.  Then,  if  the  plaintiff  had  no  optio 
of  going  to  any  but  the  superior  Court,  his  costs  ougfa 
not  to  be  taxed  on  the  lower  scale.  {Patteson  J*  Cnj 
V.  Miller  (c)  is  in  point.]  That  case  and  Baffejf  i 
Shocbridge  (d)  decide  that,  where  the  action,  whether  o 
assumpsit  or  covenant,  is  in  its  nature  such  that  no  daii 
of  liquidated  damages  could  be  indorsed  on  the  writ  c 
summons,  the  case  could  not  be  the  subject  of  «  writ  c 
trial  under  stat.  3  &  4  fF.  4.  c.  42.  5;  17;  and  Crt^  y 
Miller  (c)  supplies  the  inference  that  in  such  a  case  th 
Directions  to  Taxing  Officers  (e)  are  not  applicable.  In 
deed  the  terms  used  in  the  Directions  admit  of  no  othe 
construction.  [Lord  Detiman  C.  J.  The  terms  are  per 
haps  unfortunate :  but  the  cases,  which  have  been  cited 
fix  their  construction  so  as  to  make  doubt  impossible. 
It  was  said  in  Richardson  v.  Ketisit  (g)  that  the  Direc 
dons  of  1834,  on  which  that  case  turned,  were  '*  not 
properly  speaking,  a  rule  of  court :"  but,  since  that  time 
they  have  been  republished,  without  any  alteration  ma 
terial  to  the  present  case.  [Patteson  J.  And  this  cas 
arises  after  the  issuing  of  the  new  Directions.] 


Per  Curiam  (A). 


Rule  absolute 


(a)  5  M.  ^W.  155.     See  Lawrence  v.  WUcodc,  11  J,  ^  E.  9A\. 
(6)  1  DowL  y.  S.  566.  (c)  S  New  Or.  975. 

(d)  9  BowL  P.  a  957.  (e)  5  B.  ^  Ad.  six. 

(g)  J/ann.  j-  C.  713.  716. 
(A)  Lord  Denman  C.  J.,  Patteton,  UlUiams  and  ITigkimmm  Js. 


VIII.  VICTORIA. 


193 


Queeii's  Bench. 
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The  Queen  offoinst  The  Justices  of  Derbyshire,   thunday, 


^A^  RULE  nisi  wa^  obtained  in  last  Michaelmas  term 
for  a  mandamus  to  the  justices  of  Derbyshire  to 
^nter  continuances  and  hear  the  appeal  of  Thomas 
-^^attf  surveyor  of  the  highways  of  the  township  of 
Gadiwell,  Derbyshire^  against  an  order  made  by  jus- 
tices in  special  sessions  under  stat.  4  &  5  Vict.  c.  59. 
•'^  1.  (a).  The  following  facts  appeared  by  the  affidavits 
fov  and  against  the  rule. 

<f)  Scat.  4  &  5  Vkt.  c  59.  s.  1.  (continued  without  alteration  by  other 

*^^  the  last  of  which  is  stat.  9  &  10  Vict,  c.49.)  recites  the  Highway 

-^cifSft  6  IT.  4.   c.  50.,  and  enacts  that  it  shall   be  lawful  for  the 

'  **^4icei  at  any  special  sessions  for  the  highways,  on  information  by  the 

^*^ik  or  tKMurer  of  any  turnpike  trust  that  the  funds  thereof  are  in- 

^^Ckicot  for  the  repairs  of  the  turnpike  roads  within  any  parish,  **  notice 

*^     writing  of  such  intended  information  having  been  previously  given 

^^*^    the  part  of  such  clerk  or  treasurer  to  the  parish  surveyor  21  days 

least  before  such  special  sessions,  to  examine  **  into  the  revenues  of  the 

and  the  state  of  the  roads  &c.,  and  if,  after  such  examination,  it 

I  vppe^r  neceaary  or  expedient  *'  so  to  do,  then  to  adjudge  and  order 

portion,  if  any,  of  the  rate  or  assessment  levied  or  to  be  levied  by 

^~tue  of  the  said  recited  act  shall  be  paid  by  the  said  parish  surveyor,  and 

what  time  or  tiroes,  to  the  said  commissioners  or  trustees  "  (sic :  but 

^^le  are  previously  mentioned),  '*  or  to  their  treasurer  or  other  officers  *' 

^'^  *<  such  money  to  be  wholly  laid  out  in  the  actual  repairs  '*  &c. 

Sect  S  provides  :   *<  That  if  any  person  shall  think  himself  aggrieved 

tny  order,  judgment,  or  determination  made  or  by  any  matter  or  thing 

vie  by  any  justices  of  the  peace  at  any  such  special  sessions,  in  pursu- 

of  this  act,  such  person  shall  be  at  liberty  to  make  his  complaint 

f  by  appeal  to  the  justices  ot  the  peace  at  the  next  general  or 

<arter  sessions  of  the  peace  to  be  held  for  the  county,  riding,  division, 

place  wherein  the  cause  of  such  complaint  shall  arise,  such  appellant 

giving  to  such  justices  ten  days*  notice  in  writing  of  the  grounds  of 

^  appeal,  wilhin  six  days  afler  such  order y  judgment j  or  determination  sfiall 

M  made  or  giifen  as  qfwresaidf  who  are  hereby  required,  within  48  hours 
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Where  a  statute 
empowers  jus- 
tices, on  in- 
formation laid 
at  special  ses- 
sions, to  make 
orders  on  speci- 
fied parties  for 
the  payment  of 
money,  notice 
of  the  intended 
information 
being  first 
given  to  such 
parties,  and 
empowers 
them  to  appeal 
giving  notice 
of  such  appeal 
*'  within  six 
days  after  such 
order'*  «  shall 
be  made  or 
given,**  the 
time  for  notice 
of  appeal  runs 
from  the  mak- 
ing of  the 
order,  not  from 
the  service. 

So  held  on 
appeal,  under 
sect.  3  of  stat. 
4  &  5  Vict. 
c.  59.,  against 
an  order  of 
justices,  under 
sectl,  re- 
quiring a  sur- 
veyor of  high- 
ways to  pay 
money  out  of 
the  highway 
rates  in  aid  of 
turnpike  funds. 
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y'o/H^id  I IL         All  information  was  laid  before  two  justices  at  an  j 

'  journed  special  session  for  the  highways,  stating  that 

The  QuKEH  JPUJ.J.  fui^dg  for  repair  of  a  certain  turnpike  road  in 

Justices  of  township  of  Cauldwell  were  insufficient  &c.,  and  pr 

Deudyshirs. 

ing  their  order  under  the  statute.  Notice  of  the 
tended  information  was  given  to  the  surveyor  of  Cat 
wellj  who  attended,  and,  by  attorney,  opposed  the  i 
plication.  The  justices,  after  hearing  the  case,  mi 
an  order,  adjudging  that  the  trust  funds  were  insafiick 
and  directing  that  the  surveyor  of  Cauldwell  sho 
pay  26/.  J2&  out  of  the  highway  rate  to  the  treasurei 
the  trustees,  in  two  sums,  to  be  paid  on  June  1st  and  h 
t ember  1st,  and  to  be  laid  out  in  the  actual  repair  of 
highway  mentioned  in  the  information.  The  adjadical 
was  made,  and  the  order  dated,  on  2Sd  Aprils  18 
The  first  instalment  not  being  paid,  the  informant, 
order  to  obtain  a  warrant  of  distress,  caused  the  sarve 
of  Catddwell  to  be  served  with  a  copy  of  the  order 
Jul?/  5th.  The  surveyor,  within  six  days  after  such  i 
vice  (Jw/y  1 1th),  gave  the  justices  notice  of  appeal  aga: 
their  order,  reciting  it  as  an  order  made  on  April  2 
of  which  the  appellant  had  for  the  first  time  notice 
the  5th  of  Jul]/.  The  appeal  came  on  to  be  heard  at 
October  Quarter  Sessions,  1844,  when  it  was  objec 
that,  according  to  stat.  4  &  5  VicL  c.  59.  s.  3.  notice 
appeal  should  have  been  given  within  six  days  afler 

af^er  the  receipt  of  such  notice,  to  return  all  proceedings  whatever 
before  them  respectively  touching  the  matter  of  such  appeal  to  the 
justices  at  the  general  or  quarter  sessions  aforesaid ;  and  that  in  caj 
such  appeal  the  said  justices  at  tlic  said  quarter  sessions,  upon  due  (; 
of  such  notice  and  statement  having  been  given  as  aforesaid,  shall 
and  determine  such  appeal."  *^  Provided  always,  that  it  shall  not 
lawful  for  the  appellant  to  be  heard  in  support  of  such  appeal,  unless  i 
notice  and  statement  shall  have  been  so  given  as  aforesaid.** 
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idjndication.     The  sessions  were  of  that  opinion,  and  Queen's  Beiw/t. 
•efused  to  hear  the  appeal.  * 

The  QoiKN 

V. 

fPkitehursi  and  fViUmore  now  shewed  cause,  and  re-     Justice*  of 

Dbkbtbhuix. 

lied  upon  the  words  of  the  statute,  ^*  six  days  after  such 
order,  judgment,  or  determination  shall  be  so  made  or 
pyen  as  aforesaid/'  which,  they  contended,  made  the 
order  equivalent  to  a  judgment,  and  service  of  it  un- 
necessary ;  the  case  differing  in  that  respect  from  those 
in  which  the  proceeding  is  ex  parte  or  in  the  nature  of 
a  warrant.     They  relied  upon  Rex  v.  The  Justices  of 
Pembrokeshire  (a)  and  Rex  v.  The  Justices  of  ^afford" 
<iire(i),  citing  also  the   judgments   of  Ashhurst  and 
Buller  Js«  in  Proser  v.  Hyde  (c) ;  and  they  distinguished 
^  present  case  from  Rex  v.  The  Justices  of  Lancashire  (d) 
and  Rex  ▼•  The  Justices  of  Devon  {e\  where,  by  statute, 
,  the  notice  of  appeal  was  to  be  given  within  six  days 

ifier  ^the  cause  of  such  complaint"  should  have  arisen. 

I 

Clarle  Serjt.  and  Wildman,  contra,  relied  upon  the 

language  of  Bceyley  X  in  Rex  v.  The  Justices  of  Lan- 

cftthire  (c^),  and  contended  that  the  order  of  justices  was 

not  complete  till  the  party  to  be  affected  was  in  possession 

of  the  order,  which  could  only  be  by  service  of  a  copy, 

if  the  order  was  to  be  in  writing,  and  that  the  statute 

roust  contemplate  a  written  order,  as  appeared,  not  only 

from  the  general  nature  of  the  transaction,  but  from  the 

words  of  s.  2.,  which  gives  power  to  levy  if  payment 

should  not  be  made  ^^  at  the  time  or  times  and  in  the 

manner  mentioned  in  the  order  of  the  said  justices." 

(a)  2  East,  213.  (6)  S  East,  151. 

(c)   1  T.  R.  414.  (d)  8  B.  §•  C.  59:3 

{e)   I  M,  ^S,  411. 
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All  information  was  laid  before  two  justices  at  aii  ad- 
journed special  session  for  the  highways,  stating  that  the 
trust  funds  for  repair  of  a  certain  turnpike  road  in  the 
township  of  Cauldwell  were  insufficient  &c.,  and  pray- 
ing their  order  under  the  statute.     Notice  of  the  in- 
tended information  was  given  to  the  surveyor  of  Cauld" 
welly  who  attended,  and,  by  attorney,  opposed  the  ap- 
plication.    The  justices,  after  hearing  the  case,  made 
an  order,  adjudging  that  the  trust  funds  were  insufiicieDt» 
and  directing  that   the  surveyor   of  Catddwell  should 
pay  26L  \2s.  out  of  the  highway  rate  to  the  treasurer  of 
the  trustees,  in  two  sums,  to  be  paid  on  Jwie  1st  and  Sep^ 
tember  1st,  and  to  be  laid  out  in  the  actual  repair  of  the 
highway  mentioned  in  the  information.    The  adjudication 
was  made,  and  the  order  dated,  on  2Sd  April,  1844. 
The  first  instalment  not  being  paid,  the  informant^  in 
order  to  obtain  a  warrant  of  distress,  caused  the  surveyor 
of  Cauldwell  to  be  served  with  a  copy  of  the  order  on 
Jidij  5th.     The  surveyor,  within  six  days  after  such  ser- 
vice (July  1 1th),  gave  the  justices  notice  of  appeal  against 
their  order,  reciting  it  as  an  order  made  on  April  2Sdy 
of  which  the  appellant  had  for  the  first  time  notice  on 
the  5th  of  Julij,     The  appeal  came  on  to  be  heard  at  the 
October  Quarter  Sessions,   1844,  when  it  was  objected 
that,  according  to  stat.  4  &  5  VicL  c.  59.  5.  3.  notice  of 
appeal  should  have  been  given  within  six  days  after  the 


after  the  rocclpt  of  such  notice,  to  return  all  proceedings  wbaterer  hid^C: 
before  them  respectively  touching  the  matter  of  such  appeal  to  the 
justices  at  the  general  or  quarter  sessions  aforesaid ;  and  that  in  cu 
such  appeal  the  said  justices  at  tlie  said  quarter  sessions,  upon  due  prooft* 
of  such  notice  and  statement  having  been  given  as  aforesaid,  shall 
and  determine  such  appeal.**  *^  Provided  always,  that  it  shall  not 
lawful  for  the  appellant  to  be  heard  in  support  of  such  appeal,  unless  sudH.X 
notice  and  statement  shall  have  been  so  given  as  aforesaid.** 
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0d|udication.     The  sessions  were  of  that  opinion,  and  Queen's  Bcnvk. 
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fVhitdmrU  and  fViUmore  now  shewed  cause,  and  re-     Justice*  of 

lied  upon  the  words  of  the  statute,  '^  six  days  after  such 

€>vder,  judgment,  or  determination  shall  be  so  made  or 

l^ven  as  aforesaid,"  which,  they  contended,  made  the 

order  equivalent  to  a  judgment,  and  service  of  it  un- 

necessary ;  the  case  differing  in  that  respect  from  those 

in  which  the  proceeding  is  ex  parte  or  in  the  nature  of 

a  warrant.     They  relied  upon  Rex  v.  The  Justices  of 

Pmbrokeshire  (a)  and  Rex  v.  The  Justices  of  Stafford^ 

Mre{b)^   citing  also  the  judgments  of  Ashhurst  and 

BuUer  Js.  in  Proser  v.  Hyde  (c) ;  and  they  distinguished 

the  present  case  from  Rex  v.  The  Justices  of  Lancashire  {d) 

^d  Bex  Y.  The  Justices  of  Devon  (e),  where,  by  statute, 

.    ^he  notice  of  appeal  was  to  be  given  within  six  days 

after  ^  the  cause  of  such  complaint"  should  have  arisen. 

Clarke  Serjt.  and  Wildman^  contra,  relied  upon  the 

*^jiguage  of  Bayley  X  in  Rex  v.  The  Justices  of  Lan- 

^^^^^ire  (d),  and  contended  that  the  order  of  justices  was 

^ot  complete  till  the  party  to  be  affected  was  in  possession 

^^  J*  the  order,  which  could  only  be  by  service  of  a  copy, 

^  the  order  was  to  be  in  writing,  and  that  the  statute 

ust  contemplate  a  written  order,  as  appeared^  not  only 

m  the  general  nature  of  the  transaction,  but  from  the 

ords  of  s.  2^  which  gives  power  to  levy  if  payment 

ould  not  be  made  "  at  the  time  or  times  and  in  the 

anner  mentioned  in  the  order  of  the  said  justices." 

(a)  2  East,  213.  (6)  8  East,  151. 

(c)  1  T.  R.  414.  (d)  «  £,  Sf  a  593 
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They  observed  that  a  ground  of  decision  in  Rex  v.  7% 
Justices  of  Pembrokeshire  (a)  and  Rex  v.  The  Justices 
Slqffordshire  {b)  was  that,  in  the  case  of  a  public  highwa 
stopped  or  turned,  if  the  time  of  appealing  ran  from  th 
notice  acquired  by  each  individual,  there  would  be 
end  of  appeals  ;  which  could  not  apply  here.     And  tb 
argued  that  the  words  "  made  or  given  "  in  stat.  4  & 
Vict,  c,  59.  s.  3.  must  mean  "  made  and  given,*'  and  th 
"given"  must  mean  something   more  than    "mad 
namely,  "served." 

Cur.  adv. 


-w 


Lord  Denman  C.  J.,  in  the  ensuing  vacation  (Mm 
15th),  delivered  the  judgment  of  the  Court 

This  was  a  rule  nisi  for  a  mandamus  to  enter  co 
tinuances,  and  hear  an  appeal  against  an  order  for 
ment  of  money  by  the  surveyor  of  a  parish  to  the  trta 
tees  of  a  turnpike  road.     The  only  question  on  sli< 
application  is,  whether  the  Quarter  Sessions  have  do 
right  in  refusing  to  hear  the  appeal.     Their  refusal 
grounded  on  the  alleged  insufficiency  of  the  notice 
appeal,  which  was  served  on  the  1 1th  July.     The  orcl 
appealed  from   was  adjudged  to  be  made  at  a 
sessions  holden  April  2Sd,  and  is  dated  on  that  ds 
In  the  notice  of  appeal  it  is  described  as  an  order  da^< 
April  23d.     The  affidavits  on  which  this  rule  was 
tained  stated  that  the  order  was  served  on  the   5th 
July^  and  notice  of  appeal  on  the  lltb,  and,  fartb 
that  the  appeal  was  duly  entered  ;  but  an  objection 
raised  by  the  counsel  for  the  respondents,  that  the  no 
of  appeal  was  not  given  in  due  time,  and  that  the 
ought  to  have  been  given  within  six  days  after  the  dit 
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of  ibe  order,  instead  of  six  days  after  the  service  thereof;   Queen*s  Bench. 


the  Court,  deciding  that  the  notice  was  insufficient, 
clismissed  the  appeal.  ■  This  statement  neatly  raises  the 
point  whether  the  order  can  be  said  to  have  been  made 
on  the  23d  April  when  it  was  agreedmpon,  or  whether 
it  ^-as  made  on  the  day  it  was  served*  In  the  former 
oase,  the  notice  was  too  late,  and  the  Court  was  right ; 
in  the  latter,  it  came  in  due  time,  and  the  appeal  ought 
still  to  be  heard. 

The  order  was  made  under  stat.  4*  &  5  Vicl,  c.  59., 
^which  gives  power  to  justices  of  the  peace  at  special 
sessions,  on  information  laid  before  them  by  the  treasurer 
of  a  turnpike  road,  and  after  notice  of  such  information 
to  the  parish  surveyor,  to  examine  the  state  of  the 
turnpike  funds,  and  other  matters,  and  ord^r  what  por- 
tion. If  any,  of  the  highway  rate  shall  be  paid  by  the 
parish  surveyor  to  such  treasurer.     The  3d  section  gives 
power  of  appeal,  reserving  to  the  justices  of  the  peace 
six  days  notice  after  such  order,  judgment  or  determina- 
tion shall  be  so  made  or  given  as  aforesaid. 

The  learned  counsel  who  opposed  the  rule  relied  on 
tuo  cases  as  decisive  authorities  in  their  favour.  Rex 
^"^  The  Justices  of  Pembrokeshire  (fl),  however,  un- 
doubtedly went  upon  no  ground  inconsistent  with  the 
^^rposite  view.  The  order  was  for  stopping  a  road ;  it  was 
■^>ade  in  April,  and  appealed  against  at  the  Michaelmas 
^^ssions.  The  three  learned  judges  who  held  that  ap- 
'al  too  late  all  observed  that  it  was  too  late  at  all 
'^ents,  for  the  affidavits  shewed,  and  it  had  been  proved 
tbe  sessions,  that  the  appellant  had  notice  in  the  month 
^f  April  that  the  order  was  made.     In  Michael/tias  term 
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following,  the  Court  held,  in  Bex  v.  The  Justices 
Staffordshire  (a)»  that  the  time  for  giving  notice  of  ap[ 
against  an  order  for  stopping  a  road  must  be  recko; 
from  the  order  made,  or  proceeding  had,  and  not  fi 
that  of  notice  to  the  party  aggrieved*  But  these  n 
the  very  words  of  the  statute,  and  were  held  impera 
on  the  Court,  Le  Blanc  J.  observing  that,  in  the  cas 
a  highway,  all  the  king's  subjects  may  be  said  to 
interested,  and  that  there  would  be  no  end  of  appea' 
if  the  right  were  kept  alive  till  every  one  who  mi 
think  himself  aggrieved  had  received  personal  notice 

On  the  other  side,  the  case  of  Bex  v.  The  Justice 
Lancashire  {b)  was  cited,  in  which  the  act  gives  ap] 
against  an  order  exactly  similar  to  the  present,  dat 
from  ^Hhe  cause  of  complaint,''  as  this  act  fixes 
period  at  the  time  of  the  order  made  or  given, 
where  the  Court  held  that  the  cause  of  complaint  ai 
at  the  time  of  serving  the  order.     The  reasons  assig 
by  Bayley  J.  are  perfectly  applicable  to  the  present  a 
they  were  agreed  to  by  Holroyd  and  Littledale  Js. : 
think  them  sound  in   themselves.     The  two  cases 
fore  mentioned  were  referred  to  in  the  argument; 
are  not  noticed  in  the  judgment,  probably  because  I 
are  obviously  dissimilar. 

We  were  much  inclined  to  think  that  the  pre 
case  was  ruled  by  this  decision :  but  there  is  an  obv 
distinction  between  the  language  of  the  two  stati 
The  cause  of  complaint  may  well  be  taken  to  mean  sc 
thing  directly  affecting  the  party  appealing,  or  at  1 
brought  to  his  knowledge ;  but  the  period  fixed  in 
present  act  is  the  making  qftheorder,  judgment  or  dc 


(a)  S  E<ut^  151. 
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minatjon,  which  is  too  distinct  and  express  to  admit  of  Queen's  Bench, 

being  varied  by  any  gloss  or  construction.     We  may ! 

aadfd  that  the  act  provides  some  means  for  giving  noto- 
jrietj  to  the  proceeding  at  the  petty  sessions,  and  even 
siotice  to  the  parties  directly  interested  in  opposing  such 
stn  order. 

We  are  of  opinion  that  the  court  of  Quarter  Sessions 

f>ToperIy  considered  the  order  to  have  been  made  at  the 

p^tty  sessions,  on  the  facts  disclosed  in  the  affidavits  as 

Having  appeared  before  them,  and  that  they  properly 

considered  the  period  of  making  the  order  as  the  com* 

niiencement  of  the  time  for  giving  notice  of  appeal. 

Rule  discharged* 


Gbegoby  against  The  East  India  Company,    ^"fd. 

CASE.     The   declaration  stated  that,  before  and  at  Declaration  in 
*^***»  alleging 

the  time  &c.,  plaintiflT  was  proprietor,  and  lawfully  that  plaintiff 
F^CDssessed,  of  a  certain  share  &c.  of  and  in  the  capital  ©fa  share  in 

the  stock  stand- 
*  *^4g  in  the    books   of  defendants,   The  East   India  Company^  in    Iiis  name,  which    stock 
according  to  the  statutes,  transferable  in  defcndante*  books  by  defendants  making, 
reasonable  times,   such   transfer  to  any  other   person    as    the   proprietor  should    re- 
ire;  and  that,   before  the  committing  &c.,  no  transfer  of  plaintiff's  share  had  been 
made  :  by   reason  whereof  it  was  defendants*  dut3^  to  make  and  enter  in  their  books,  at 
^  reasonable  times,  such  transfer  of  plaintiff's  share  as  he  should  reasonably  require : 
afterwards  plaintiff  requested  defendants  to  make  and  enter  in  their  books,  on  Ike, 
ing  the  proper  and  usual  time,  a  transfer  of  his  said  sl^re  to  such  person  as  he  might 
me  for  that  purpose  at  the  time  of  the  transfer:   That  afterwards,  on  &c.,  plaintiff  was 
^y  and  willing  to  transfer  his  said  share  to  a  proper  person  tlien  about  to  be  named  by 
^^^U^  and  who  was  then  ready  and  willing  to  receive  the  same,  and  was  a  person  to 
^om  the  same  might  be  lawfully  and  properly  transferred  :  notice  to  defendants,  and  re- 
Caett  to  them  l>y  plaintiff  to  transfer  :  whereupon  it  was  th«  duty  of  defendants  to  make, 
^tbia  a  reasonable' time,  a  transfer  of  the  share  to  tlie  said  person  then  about  to  be  named, 
d  who  was  then  ready  and  willing  to  accept  the  same.     Breach,  that  defendants,  before 
^<aintiff  had  named  the  said  person  to  whom  &c.,  did  not  nor  would,  when  so  requested 
d  authorised,  or  within  a  reasonable  time  &c.,  make  the  said  transfer  of  the  said  share,  or 
y  truisfer  whatsoever,  but  refused  to  make  and  enter  in  their  books  any  transfer  thereof 
any  person  whatsoever. 

Held^  on  demurrer  to  a  subsequent  pleading,  that  the  declaration  shewed  no  duty  to 
ter  a  transfer  to  a  transferee  not  named  at  the  time  of  the  proposal  to  transfer ;  that  the 
^^^fuvd  alleged  mmt  be  taken  with  reference  to  the  denumd ;  and  that  the  declaration  was 
^^  in  substance  for  not  shewing  a  breach  corresponding  with  the  duty. 
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Stock  or  funds  of  the  defendants,   standing  in  th( 
books   in    the  name  of  the  plaintiff  and  one   Mar 
Antoinette  Isabella  his  wife,  of  which  defendants  h 
notice ;  and  which   said  capital    stock  or   funds,   kl 
the  shares  or  interests  therein  of  the  respective  holdetm.'^a 
or  possessors  thereof,  were  and  are,  according  to  the  s 
tutes  in  that  case  &c.,  assignable  and  transferable  in  t 
books  of  the  defendants  by  the  defendants  for  that  pts  r^ 
pose  making  and  entering,  or  permitting  or  suffering    t.c3 
be  made   and  entered,  therein,  at  all  reasonable  and 
proper  times  in  that  behalf  appointed,  such  transfer  of 
the  said  stock  or  funds,  or  any  share  or  part  thereof,    to 
any  other  person  or  persons,  as  the  proprietors  and 
lawful  possessors  thereof,  or  of  any  share  or  part  thereof 
respectively  for  the  time  being,  should  reasonably 
lawfully  authorise  and  require :  and  that,  at  the  time 
the  committing  of  the  grievances  &c.,  no  assignment 
transfer  of  the  said  share  or  interest  of  plainti£^  or 
any  part  thereof,  had  been  made  in  the  books  of  de- 
fendants, by  or  upon  the  authority  or  request  of  plai«^- 
tiff,  to  any  person  or  persons  whatsoever.     By  reason 
whereof  defendants  became  and  were  liable^  and  it  l> 
came  and  was  their  duty,  to  make  and  enter,  or  su 
and  permit  to  be  made  and  entered,  in  the  books  of  d 
fendants,  at  all  such  reasonable  times,  such  transfer 
transfers  of  plaintiff's  said  share  or  interest  in  the 
capital  stock  or  funds,  or  any  part  thereof,  as  the 
plaintiff,  as  possessor  and  holder  thereof  as  afores^*^> 
should  reasonably  and  lawfully  authorise  and  requ^*^^* 
That  afterwards,  and  before  the  committing  &&,  and 
fore  the  commencement  of  the  suit,  and  whilstplaintiff  ^v^^ 
so  possessed  and  entitled  &c.,  (to  wit)  8th  January^  1 
plaintiff'  requested  defendants  to  make  and  enter,  or 
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stifiFer  and  permit  to  be  made  Scc^  in  the  books  of  de*  Qvecn*s  Bchc/i. 

fendantsy  (to  wit)  on  9th  January  &c.,  being  the  proper  

And  usual  time  for  that  purpose  appointed,  a  transfer  of      ^i^>aoiir 
T>lainti£r'8  said  share  or  interest  &€•  to  such  proper  per-     ^/"  ^^^^ 

*^  .  Company. 

SOD  as  he  might  name  for  that  purpose  at  the  time  of 
tlie  making  of  the  said  transfer.     That  afterwards,  to 
mrit  on  &C.9    plaintiff  was  ready  and  willing  and  de- 
sirous to  transfer  his  said  share  or  interest  in  the  said 


pital  stock  or  funds  &c    to  a  proper  person  then 
alxwt  to  be  named  by  plaintifi^  and  who  was  then  ready 
and  willing  to  receive   the  same,  and  was  a  person 
to  whom   the    same  might  be  lawfully  and   properly 
transferred,  of  which  defendants  then  had  due  notice, 
and  were   requested  by   plaintiff  to  make  and  enter, 
suffer  and  permit  to  be  made  and  entered,  in  their 
id  books  such   transfer  as  aforesaid:    Whereupon, 
And  by  reason  of  the  said  premises,  defendants   then 
l^ecame  liable,  and  it  then  became  and  was  the  duty 
^f  defendants,  to  make  &c.,  or  suffer  and  permit  to  be 
'^ade  &c.,  in  the  books  of  defendants,  within  a  reason- 
^Vile  time  thence  next  ensuing,  a  transfer  of  plaintiff's 
id  share  or  interest  &c.  to  the  said  person  then  about 
be  named  by  plaintiff,  and  who  was  then  ready  and 
illing  to  accept  the  same  as  aforesaid.     Breach,  that 
'tfendants,   before   plaintiff  had  named  the  said   per- 
^n  to  whom  he  was  so  desirous  of  transferring  &c.,  did 
<t  nor  would,  when  they  were  so  requested  and  au- 
^Viorised  to  do  so  as  aforesaid,  or  within  a  reasonable 
me  then  next  ensuing,  and  which  had  elapsed  before 
^e  commencement  of  this  suit,  make  and  enter  &c.,  or 
rmit  to  be  made  &c«,  the  said  transfer  of  plaintiff's 
id  share  &c«,  or  any  transfer  or  transfers  whatsoever, 
^t  tlien  refused  to  make  &c.,  or  suffer  and  permit  to 
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be  made  flic,  in  their  said  books  any  transfer  or  trans- 
fers thereof,  or  any  part  thereof,  to  any  person  or  persons 
whatsoever.    By  means  and  in  consequence  whereof  && 

Plea  (among  others) :  That  plaintifF  did  not  at  any 
time  name  to  defendants  any  person  or  persons  to  whom 
he  authorised  or  required  the  transfer  of  his  share  or 
interest  &c.  to  be  made :  Verification. 

Special  demurrer,  assigning,  amongst  other  causes, 
that  the  plea  was  no  defence,  as  i^  appeared  by  the  de- 
claration that  the  defendants  refused  absolutely  to  make 
the  transfer  to  any  person  whatsoever,  before  plaintiff 
named  the  intended  transferee ;  whereby  such  naming 
was  dispensed  with.  Joinder.  The  defendants  stated 
points  for  argument  to  the  effect  that  the  declaration 
was  bad  for  not  shewing  that  the  plaintifF  had  com- 
municated to  defendants  the  name  of  any  intended 
transferee. 


Bovilly  for  the  plaintiff.  An  objection  is  taken  to  the 
declaration,  involving  the  point  which  is  the  substantial 
ground  of  demurrer  to  the  plea.  The  material  ques- 
tion on  both  is  whether,  the  defendants  having  said  that 
they  would  not  transfer  to  anybody,  it  was  necessary 
for  the  plaintiff  to  go  through  the  useless  form  of  naming 
a  transferee.  This  falls  within  the  class  of  cases  which 
decide  that  an  absolute  refusal  to  perform  an  act  dispenses 
with  the  performance  of  a  condition  precedent  thereto; 
for  the  duty  to  name  a  transferee  can  be  put  no  higher 
than  that.  Thus  it  has  been  held  that,  although,  where 
a  promissory  note  is  made  payable  at  a  particular  place, 
a  demand  of  payment  must  be  made  there,  in  order  to 
give  the  holder  a  cause  of  action,  yet,  the  makers  having 
become  insolvent,  and  having  shut  up  and  abandoned 
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die  world  that  they  refused  to  pay   their  notes,   and 

sapported  an  allegation  on  the  record  (which  did  not      OExcotr 

allege  a  demand)  of  a  refusal  to  pay  at  the  place ;  Heme     Ear  Imdia 

T, Btmvs  (a):  and,  although  this  judgment  was  reversed 

on  error  in  the  Exchequer  Chamber,  that  was  on  the 

groand  that  the  count  did  not  allege  that  the  declaration 

of  refiisal   was   made   to   the  plaintiff  below;   and  it 

was  admitted  that  a  demand  at  the  place  might  be 

dispensed  with;  Bcnoes  v.  Hawe(b).     \n  Jones  v.  Barh* 

19(c)  the  declaration  stated  an  agreement  by  the  de^ 

ieodant  that,  on  ^.,  a  bankrupt,  having  his  certificate 

confirmed  and  plainti£F  assigning  an  equity  of  redemp-* 

tionto  B.,  defendant  covenanted  to  pay  plaintiff  a  sum 

of  money  at  a  certain  time;  that  Jf/s  certificate  was 

confirmed;   and  that  at  the   time  appointed  plaintiff 

offered  to  assign  the  equity  of  redemption,  and  tendered 

the  draft  to  B.  for  defendant's  approbation,  and  offered 

to  execute  and  deliver  such  assignment,  but  defendant 

absolately  discharged  plaintiff  from  executing  the  same 

or  any  assignment  whatsoever,  yet  defendant  would  not 

pay:  and  this  was  held  good  on  demurrer  to  the  plea* 

Lord  Mansfield  said :  "  The  party  must  shew  he  was 

ready;  but,  if  the  other  stops  him  on  the  ground  of  an 

intention  not  to  perform  his  part,  it  is  not  necessary  for 

the  first  to  go  farther,  and  do  a  nugatory  act:"  and 

Mkr  J.  observes :    "  In   Kingston  v,  Preston  (d)  the 

principle  is  clearly  laid  down,  that,  where  something  is 

to  be  performed  by  each  party  at  the  same  time,  he 

(*)  16  Eatt,  112.     See  alio  Croue  v.  Smithy  1  J/.  {•  &  545. 

(*)  5  Taunt.  30. 

(^)  S  DougL  684.     See  also  Hughes  v.  Humphreys,  6  B,  ^  C.  SSp. 

V)  Cited  at  length,  2  DougL  689. 


20*  Q.  B.   EASTER  TERM, 

Voiume  VII.    who  was  ready,  and  oflTered  to  do  his  part,  may  sue  the 

* other  for  not  performing  his."     In  such  cases  a  dis- 

CiftxooRr      charge  operates  as  a  dispensation,  because  it  b  equiva- 
East  Ihwa    lent  to  a  refusal :   Laird  v.  Pirn  (a),   where  Jones  t. 

Company. 

Barkley  (b)  was  acted  on,  and  Lord  Mansfield^s  doctrine 
adopted  by  Parke  B.     [Lord  Defiman  C.  J.     The  re- 
fusal alleged  must  be  coupled  with  the  demand  alleged : 
it  seems  to  be  a  refusal  to  transfer  to  a  person  not  named.] 
Tliat  is  turned  into  an  absolute  refusal  to  transfer  to 
any  body  by  the  concluding  words  of  the  breach,  which 
allege  that  the  defendants  then  refused  to  make  &c.  '^  any 
transfer  or  transfers  thereof,  or   any   part  thereof,  to 
any  person  or   persons   whatsoever:"    and   the  cases 
shew  that  an  absolute  refusal  to  transfer  to  any  per- 
son whatsoever  is  a  dispensation.     {Patteson  J.     Can 
the  naming  be  dispensed  with  ?  There  cannot  be  a  trans- 
fer into  a  person's  name  if  his  name  is  not  communi- 
cated.]    The  breach  is,  not  that  the  defendants  did  not 
transfer,  but  that   they  absolutely  refused  to  transfer 
to  any  body.     [Patteson  J.  The  authorities  shew  that 
you  may  dispense  with  the  performance  of  a  condition 
precedent :  but  how  can  you  dispense  with  that  which 
is  essential  to  the  act  which  you  call  upon  the  defend- 
ants to  perform  ?]     The  declaration  alleges   that  the 
plaintiff  was  ready  and  willing  to  perform   his  part : 
*  and,  though  the  obligation  on  the  defendants    is   laid 

as  a  duty,  it  is  in  fact  a  contract  implied  by  law,  and  is 
subject  to  the  same  incidents  as  express  contracts  between 
parties.  For  instance,  suppose  a  contract  to  sign  a  dock 
warrant  for  the  delivery  of  goods  to  a  party  to  be  named : 
if  the  party  so  contracting  had  no  such  goods  in  dock, 

(o)  1  M.^  W.  474.  (6)  2  D^ugL  684. 
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and  could  not  by  possibility  get  any^  could  it  be  said  Queen's  Bench. 
that  the  party  to  whom  the  dock  warrant  should  be 
^iven  ought  to  be  named  to  him.    So  of  a  promise  to 
marry;  marriage  to  a  different  person  dispenses  with 
request     In   an  action  for  the  non-delivery  of  malt^ 
which  the  defendant  had  undertaken  to  deliver  on  re* 
quest  at  a  certain  price,  it  has  been  held  sufficient  for 
the  plaintiff  in  his  declaration  to  aver  such  request  and 
that  he  was  ready  and  willing  to  receive  the  malt  and  to 
pay  for  it  according  to  the  terms  of  the  sale,  but  tliat 
the  defendant  refused  to  deliver  it,  without  averring  an 
xacstnal  tender  of  the    price:   Ramon  v.  Johnson  {a), 
[^^atteson  J.     The  declaration  here  does  not  allege  that 
t-he  plaintiff  was  ready  and  willing  to  give  the  name.]  The 
s^H^tion  is  that  he  was  ready  and  willing  and  desirous 
t:o  transfer  to  a  proper  person  then  about  to  be  named 
37  the  plaintiff,  and  who  was  then  ready  and  willing  to 
^^^cei?e  the  same,  and  was  a  person  to  whom  the  same 
ight  be  lawfully  and  properly  transferred,  of  which 
the  defendants   had  due  notice :   that  is  sufficient,    at 
*east  on   general    demurrer.      Bawson  v.  Johnson  (a) 
^^as  acted   on    in   Pickford  v.    Grand  Junction  Rail-- 
'^'^y  Company  (i),  where  it  was  held,  on  special  de- 
murrer, that  a  declaration,  in  case  against  a  common 
^rrier  for  refusing  to  carry  goods,  which  averred  that 
^"e  plaintiff  was  ready  and  willing  and  then  offered 
^  pay  to  the  defendant  such  sum  of  money  as  the  de- 
fendant was  legally  entitled  to  receive  for  the  receipt, 
^nriage    and    conveyance    of   the    said    parcel,    was 
sufficient,    without   any  averment  of  an   actual  tender 
of  money  for  the  carriage.     [  Wightmaji  J.  There  it  was 

» (a)  1  East,  203.     See  also  Kemble  v.  Mills,  \  M.  ^  Gr.  757. 
.      (t)  8  .V.  §•  W.  372. 
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not  absolutely  necessary  that  the  money  should  be  pia 
first ;  here  they  cannot  transfer  unless  the  transfiN'ee  i 
named.  A  man  may  waive  the  performance  of  a  GOfr 
dition  precedent;  but  he  cannot  waive  the  commonicif 
tion  of  an  indispensable  piece  of  information  withoa' 
Which  he  cannot  do  the  thing  which  he  is  called  upci 
to  perform.]  The  defendants  could  refuse  absolutely  i 
transfer,  and  did  so ;  and  thereupon  the  right  of  actio 
accrued :  in  the  case  which  has  been  already  put,  of 
dock  warrant,  it  could  not  be  necessary  for  the  vendfi 
to  go  into  the  market  and  sell,  in  order  to  have  a  rigt 
of  action.  The  effect  of  readiness  in  a  party  to  perfbn 
his  own  part  of  a  contract  is  further  illustrated  by  Wt 
terhouse  v.  Skinner  (a),  where  it  was  held  that,  if  A.  agrc 
to  buy  of  £.,  and  B.  to  sell  to  A.j  goods  at  a  cextai 
price,  to  be  delivered  between  certain  days,  and  B.  fii 
to  deliver  within  the  time,  it  is  sufiBcient,  in  dedarin 
on  the  contract,  to  aver  that  A.  was  during  all  tb 
time,  and  still  is,  ready  and  willing  to  receive  and  pa 
for  the  goods,  and  an  actual  tender  and  refusal  nee 
not  be  alleged.  The  Court,  in  that  case,  expressc 
themselves  perfectly  satisfied  with  the  determination  i 
Bawsony.  Johnson  [b).  So  m  Ferry  w.  Williams  {c)  a 
legations  that  plaintiffs,  vendors,  were  ready  and  willin 
and  actually  offered  to  convey  were  held  equivalent  t 
performance  on  their  part.  \_Patteson  J.  There  tl: 
purchase  money  might  have  been  paid  without  conve] 
ance.]  In  the  case  of  notes  payable  to  bearer  o 
demand  (d)  the  notes  could  not  have  been  so  paid  unlei 
there  had  been  a  bearer  and  a  demand  by  him.  [Wigk 
man  J.     The  declaration  does  not  point  to  any  time  ] 


(a)  2  B.^  P.  447. 
(c)  8  TaunU  62. 


(6)  1  East,  203. 

{d)  Howe  T.  BovK$^  16  Etui^  112, 
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^vhich  the  name  was  to  be  comDiunicated :  the  word  Q«tf^n*j  Bench. 

««  about "  has  not  that  effect :  this  seems  like  a  request  '___ 

to   transfer  immediately  to  a  person  to  be  named  by 
and  byO      The  declaration  is  not  demurred  to;  and 
this  objection  could  be  taken  only  on  special  demurrer. 
And  it  is  alleged  that  defendants  had  notice  of  all  the 
circumstances*     Suppose  the  declaration  had  stated  a 
name  of   the   intended  transferee   under    a   videlicet. 
C  Wightman  J.  If  they  had  notice  of  the  name  it  might  be 
e^^uivalent  to  communication  of  the  name.     But  it  is  not 
even  alleged  that  the  plaintiff  was  ready  and  willing  to 
tell  the  name.     Paiteson  J.     The  sum  named  in  a  pro* 
missory  note  may  be  paid  although  presentation  is  dis-* 
pensed  with  and  the  note  not  presented :  but  stock  can-^ 
not  be  transferred  into  a  name  which  is  not  commu- 
nicated.] The  plaintiff  relies  upon  the  absolute  refusal : 
such  a  refusal  to  accept  a  sum  previously  agreed  upon 
by  way  of  composition  is  held  to  dispense  with  a  tender, 
and  to  make  the  case  the  same  as  if  there  had  been  a 
sufficient  tender;  Reay  v.  White  (a). 


Forsythj  contra,  was  not  called  upon  by  the  Court. 

Lord   Denman    C.  J.      I  think   there   can   be    no 
doubt  as  to  this  declaration  being  bad  on  general  de- 
murrer.    The  duty  of  the  defendants,  as  alleged,  was  to 
«Qter   in    their   books,  at  all   reasonable   times,  such 
transfer  of  the  plaintiff's  share  as  he,  as  the  possessor 
and  holder   thereof,   should   reasonably   and   lawfully 
authorise  and  require ;  and  the  request  was  to  make  a 
transfer  to  such  proper  person  as  he  pight  name  for 


(o)  1  O.  ^  Af.  748.  S.  a    3  Tyr.  596. 
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that  purpose  at  the  time  of  the  making  of  the  tranara 
The  word  <*  proper "  perhaps  implies  that  the  d^nd 
ants  were  to  have  the  opportunity  of  exercising  a  jodg 
ment  as  to  the  person  who  was  to  become  their  partner 
but  no  observation  has  been  made  upon  that,  Th 
duty  and  request,  as  set  forth  in  the  declaration,  atat 
the  strength  of  the  plaintiff's  case ;  for  the  refusal  must  b 
taken  with  reference  to  the  demand  then*  made  aiM 
refused,  not  to  other  possible  circumstances  that  ma; 
be  suggested.  In  my  opinion,  on  this  state  of  the  re 
cord,  the  defendants  were  not  bound  to  enter  the  trans 
fer ;  and  in  fact  they  could  not  enter  a  transfer  witboi] 
the  name  of  a  transferee.  I  can  well  understand  tha 
a  party  may,  by  a  general  refusal  to  do  a  particular  ac 
at  all,  dispense  with^the  performance  of  conditions  pre 
cedent :  that  might  have  been  so  here  if  the  defendant 
had  said  that  they  would  not  transfer  to  any  peraoi 
whomsoever  that  the  plaintiff  might  name:  but  th 
refusal  alleged  was  to  do  that  which  they  were  require 
to  do,  which  was  to  make  a  transfer  into  the  name  of 
person  whose  name  was  not  given  to  them. 


Pati'eson  J.  It  appears  from  the  declaration  th; 
the  share  was  transferable  according  to  the  provisioB 
of  an  act  of  parliament.  The  duty  of  the  defendana 
resulting  from  those  provisions  ought  to  be  sheia 
in  the  declaration :  but,  whatever  it  was,  it  could  ari^ 
only  on  their  being  furnished  'with  proper  materials  (b 
the  performance  of  such  duty.  Now  I  do  not  un 
derstand  how  it  could  be  the  duty  of  the  defendants  to 
transfer  to  a  person  not  named.  But  it  is  said  thai 
the  allegations  in  the  declaration  amount  to  an  aver 
ment  that  the  plaintiff  was  ready  and  willing  to  mak< 
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1845 
accept  the  transfer,  and  whom  the  plaintiff  was  ready  '____ 

and  willing  to  name,  of   which   the  defendants  had 
notice,  and  were  requested  to  enter  a  transfer  accord- 
ingly. But  this  they  could  not  do  before  the  name  was 
given.    The  declaration  certainly  avers  that  the  person 
was  aboui  to  be  named :  but  I  do  not  apprehend  that 
any  doty  was  imposed  upon  the  defendants  to  transfer 
to  a  person  about  to  be  named.     The  duty  arises  from 
the  statute,  not  from  the  circumstance  of  the  defendants 
having  notice  of  certain  facts.     The  statutory  duty  is  to 
enter  a  transfer  on  materials  furnished,  not  on  materials 
^ut  to  be  furnished.   Had  it  been  alleged  that  the  plain- 
^ff  was  ready  and  willing  to  name,  but  the  defendants  re- 
iosed  absolutely  before  the  plaintiff  had  time  to  name, 
^ere  might  have  been  sufficient  to  raise  the  argument 
^^  which  the  plaintiff  relies :  I  do  not  say  whether, 
^^en  then,  the  argument  would  have  been  good.     But 
<>€re  I  do  not  find  any  averment  that  the  plaintiff  was 
i*eady  and  willing  to  give  the  name. 


Williams  J.     It  is  not  the  intention  of  any  member 

the  Court  to  question  the  authority  of  the  cases  that 

*^»ve  been  cited  on  the  pointy  —  that,  where  one  party 

^^  something  to  do  and   the  other  party  tells   him 

■^^need  not  take  the  trouble  of  doing  it,  his  perform- 

^^^ce  of  that  which  he   ought  otherwise  to  have  per- 

^^med  is  sufficiently  dispensed  with.      In  the  case  now 

^>«fore  the  Court  it  does  not  appear  to  me  that  the  duty 

^^leged  is  met  by  the  statement  of  any  corresponding 

*^*"each.    The  duty  could  only  be  to  transfer  to  some 

^^ting  person ;  and  the  plaintiff  could  not  be  damni- 

&ed  unless  he  had  soma  such  person  ready  and  willing 

^OL.  VII.   N.8.  f 
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Valwm  riL    to  accept  a  transfer.     In  my  opinion  the  declaration  is 
substantially  defective  in  not  stating,  by  tbe  name,  thai 


OuaoftT      there  was  a  person  named  to  the  defendants  to  whom  f 
]^T  IvoiA    transfer  might  be  made  according  to  the  duty  alleged. 

WiGHTMAN  J.  I  am  of  the  same  opinion,  that  th< 
declaration  does  not  shew  a  sufficient  breach  of  the 
duty  alleged.  It  is  admitted  that  the  name  of  the  prO' 
posed  transferee  must  be  furnished  before  the  transfei 
can  be  made ;  but  it  is  alleged  that  there  was  a  general 
and  unqualified  refusal  by  the  defendants  to  transfer  tc 
anybody,  which,  it  is  argued,  dispensed  with  the  ne- 
cessity for  giving  any  name  of  a  transferee.  The  words 
relied  on  as  an  allegation  of  general  refusal  are  the 
words  at  the  end  of  the  breach ;  but  these  words  are  to 
be  taken  in  connection  with  the  other  allegations,  parti- 
cularly with  reference  to  the  request.  The  request  was 
to  transfer,  not  to  a  person  then  named,  but  to  a  person 
about  to  be  named :  it  was  not  proposed  to  make  any 
transfer  but  to  a  person  not  named  at  the  time :  and  the 
refusal  to  make  such  a  transfer  is  not  a  breach  of  the 
duty  alleged. 

Judgment  for  defendants  (a), 

(a)  Reported  by  Robert  Hail,  Esq. 
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I>OE,  on  the  joint  and  several  demises  of  Ben-  J^>**v» 

"^  May  2d. 

JAION  Wood  and  Western  Wood,  against 
Candle  Clarke. 

EJECTMENT  for  a  iarm  house,  buildings    and  Agreement  in 
substance  ai 

land  in  Suffolk.     Demises  on  Ut  November  IS^S.  follows. 
Oq^  the  trials  before  Paiieson  J.,  at  the  Suffolk  Spring  for  letting  the 
sssizes,  1844^  a  verdict  was  found  for  the  plaintiff,  sub-  fg^g  ;„  ^. 
ject  to  the  opinion  of  this  Court  upon  a  special  case,  J^JJ^^^^jira 
the  material  parts  of  which  were  as  follows.  ^^  y  ws,  deter- 

minable    &c. 

On  December  1st,  1824,   William  Prior  granted  a  «Renti62^ 

^  To  farm  the 

lease  of  the  premises  to  James  WeUiam  for  a  term  of  arable  land 
years  from   11th  October  1824.     On  the  expiration  of  coune  system/* 
the  term,  fFelham  continued  to  hold  as  tenant  from  year  other  cove, 
to  year  till  11th  October  1835,  when  he  quitted  posses-  '^''^^^'^^^ 
MOD.    On  June  8d,  1835,  the  defendant,  and  one  John  ji|^^|„*^d,aft 
^Maooif  actinir  on  behalf  of  the  lessors  of  the  plain-  '«f^»  ^**^ 

®  ^  December  Ist, 

tiff  (a),  signed  a  document  of  which  the  following  is  a  1 824,  granted 
^py,  J.  r.'»  ' 

**  Proposals  for  letting  the  Meer  and  Greefi  farms  in  1835.    Agreed 

^UUghleigh^  StSffblk.  renlprovWed 

**  Quantity,  130  acres,  be  the  same  more  or  less.  building  w« 

'*  Term,  12  years,  determinable  at  the  end  of  P"*  »"*»  l®*^^ 

'  'f  '  able  repair  on  a 

eight  years,  provided  notice  is  given  plan  to  be  mu- 
by  either   landlord  or  tenant  six  mined  upon 

and  finally 
settled  within 
^''^V^iUHith  from  the  abore  date.**    Signed  by  the  landlord  and  the  party  intending  to  uke. 
"^Id  not  a  present  demise,  because  the  terms  were  to  take  effect  only  upon  the  perform- 
*^*^  of  a  condition,  and  it  was  not  ascertained  when  the  tenancy  was  to  commence. 

v^)  The  question  whether  /saacjo»*s  authority  was  proved  by  ad- 
^^'^'^ble  evidence  was  a  point  in  the  case  which  is  not  further  noticed, 
^  decision  not  having  turned  upon  it. 
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months  before  the  expiration  of 
the  first  four  years. 
"  Rent  £162  10,  of  land  and  right  of  commonage. 
10     Oy  cottages. 

172  10,  reserved  quarterly. 

"  To  farm  and  cultivate  the  arable  land  upon 
the  four-course  system  of  husbandry.  The 
hay  and  stover  of  the  growth  of  the  last 
year  of  the  terra  to  be  left  for  valuation, 
and  all  other  covenants  and  provisoes  (ex- 
cept as  above  altered)  contained  in  a  draft 
lease  purporting  to  be  a  copy  of  a  lease 
dated  December  1st  1824,  and  granted  by 
William  Prior  Esq.  to  Mr.  James  Welhanu 


^^Bury  Si.  Edmond'sj  June  3d  1835. 
"  Agreed  to  the  above  rent,  provided  the  house,  cot- 
tages and  buildings  are  put  into  good  tenantable  repair, 
on  a  plan  to  be  mutually  determined  upon  and  finally 
settled  within  one  month  from  the  above  date.  Wit- 
ness our  hands  tlie  day  and  year  aforesaid, 

*<  John  Isaacson^ 
"  Witness,  James  Pleasants.  for  Messrs.  Wood. 

«  Candle  ClarJcer 

A  copy  of  the  draft  of  Prioi'^s  lease  to  Welham  wa&s 
annexed  to  the  case. 

Defendant  entered,  and  occupied;  and,  in  1843,  tliej 
lessors  of  the  plaintiff  gave  him  notice  to  quit  on  th^ 
11th  of  Octobei^  which  was  not  complied  with.     Th*- 
only  question  for  tlie  opinion  of  the  Court,  material  t-  ^ 
the  present  decision,  was  ^'whether  the  lessors  of  th^ 
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plaintiff  were  entitled  to  recover.'*     If  they  were  so,  Q'^^i'*  Senck. 

the  verdict  for  plaintiff  was    to   stand ;    if   otherwise,  L_ 

a    nonsuit  to  be  entered.     Either  party  was  to  be  at  ^^  ^*^"- 

liberty  to  turn  the  case  into  a  special  verdict.  ^* 

Gunningj  for  the  plaintiff,  contended  that  the  instru- 

nmcmt  above  stated  was  not  a  lease,  but  merely  a  pro- 

pc^sal  agreed  to^  for  a  tenancy  to  commence  at  a  future 

time  not  ascertained.    He  referred  to  Clayton  v.  Burten^ 

*^K^itD(a),  Doe  dem.  Jackson  v.  Ashbumer{b\  Morgan 

i^m,  Domsding  v.   Bissell  (c),    Jones  v.   Reynolds  ((/), 

tfi^n  V.   Jenkins  {e),    Gore  v.   Uoyd{g)j   Chapman  v. 

7oirfier(A):  and  he  argued  that  the  words  ^^  agreed  to 

the  above  rent "  could,  at  any  rate,  only  constitute  a 

tenancy  from  year  to  year  (i). 

OMalleyy  contra,  urged  that  the  Court  was  always 
at  liberty  to  collect  from  the  circumstances  of  the  agree- 
ment, taken  altogether,  what  the  parties  intended;  and 
ihat,  in  this   case,  the  intention  clearly  was  to  grant 
and  take  a  lease  commencing  from  Jime  3d  1835.     He 
relied  upon  Stanifotih  v.  Fox{k)^  Doe  dem.  Phillip  v. 
Benjamin  (/)  and  Chapman  v.  Bluck  (m). 

Gunnings  in  reply,  was  stopped  by  the  Court. 

Wd  Denman  C.  J.     I  agree  that,  in  cases  of  this 

(«)  5  B.^C.  41.  (6)  5  r.  R.  163. 

(0  3  Taunt.  65.  yd)  1  Q.  B.  506. 

(0  1   Cro,  ^  M,  227.     S.  a  S  Tt/r.  170. 
(5)  12  M.  J-  IT.  463.  (h)  6M.4:  JK  100. 

0)  The  alteration  of  the  law  as  to  leases  and  agreements,  by  &tat.  7  & 
8  rid.  c.  76.  s,  4.,  makes  a  fuller  report  of  the  arguments  unneccs!»ary. 
W  7  Bing,  590.  {I)  0  A,  ^  E.  614. 

(»)  4A'«o  OB4  187. 
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kindy  we  are  not  to  hoodwink  ourselves  by  any  sop- 
posed  authority  of  decisions^  but  must  construe  each 
instrument  according  to  its  own  terms.  So  construing 
the  document  before  us,  I  think  that  there  is  no  present 
demise.  It  consists,  in  the  first  place,  of  mere  pro- 
posals, and,  in  the  second,  of  an  acceptance  entirely 
provisional.  I  cannot  say  that  this  amounts  to  a  lease 
made  on  the  terms  for  which  Mr.  (yjilalky  must 
contend. 


Patteson  J.  To  construe  a  document  of  this  kind 
as  a  lease,  we  must  be  able  to  collect  from  the  instru- 
ment itself  when  a  tenancy  is  to  commence.  In  Stani" 
forth  V.  Fox  {a)  and  Doe  dem.  PhiUip  v.  Befffamin  (6) 
the  expression  was  that  A»  agreed  to  let  to  J3.,  and 
nothing  shewed  that  the  tenancy  was  not  to  commence 
then.  I  asked  Mr.  O'MaUey  from  what  time  he  considered 
the  demise  as  beginning;  and  he  said  from  the  8d  d 
June^  on  which  the  writing  is  dated.  But,  if  it  is  clear 
from  the  instrument  itself  that  a  commencement  on  that 
day  was  not  intended,  there  is  no  day  given  from  which 
a  tenancy  should  commence.  Now  in  this  document 
there  are  proposals  for  letting  at  a  certain  rent,  and 
then  follows  a  letter  signed  by  the  lessor's  agent  and  by 
the  defendant,  beginning  ^^  Agreed  to  the  above  rent.'' 
I  admit  that  those  words  imply  an  agreement  to  the 
rent  with  all  accompanying  terms.  But  then  follows : 
^*  provided  the  house,  cottages  and  buildings  are  put 
into  good  tenantable  repair,  on  a  plan  to  be  mutually 
determined  upon  and  finally  settled  within  one  month 
from  the  above  date.''    Supposing  that  settlement  not 


(a)  7 


:.  590. 


(6)  9  it  |r  E.  644. 
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come  to,  the  parties  clearly  did  not  intend  a  tenancy  to  Qu«nt*«  Bench. 

begin  on  the  Sd  of  June ;  and  then  we  have  no  other  1__ 

dme  for  a  commencement  but  a  reasonable  time ;  and  I      ^W(mo°' 
aerer  beaid  of  a  lease  on  such  terms.    As,  therefore,       _  ^- 
ve  do  not  know  from  this  instrument  when  the  holding 
vas  to  commence,  we  cannot  construe  it  as  a  present 
demise. 


Williams  J.  No  date  can  be  given  for  a  commence- 
ment in  this  case  but  the  Sd  of  June.  Now  at  that 
time  there  were  certain  terms  to  be  fulfilled  before  the 
instrument  could  operate  as  a  demise.  Gore  v.  Lioyd  (a) 
is  a  strong  authority  for  holding  that,  where  such  is  the 
case,  no  present  demise  is  created.  There  the  agree- 
ment waS)  as  Alderson  B.  said,  ^*  that  there  shall  be, 
under  oertdn  circumstances,  at  some  future  time,  if  cer- 
tain things  be  don^  a  demise."  The  facts  here  are 
exactly  the  same. 

WioHTM AN  J.     The  proposal  here  was  conditional, 
on  certain  things  being  done,  which  might  be  performed 
or  might  not.  The  agreement,  under  such  circumstances, 
was  not  an  actual  demise. 

Judgment  for  plaintiff. 

(a)  12  J/.  $•  fr.  463. 
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May  3d. 


Judgment  of 
outlawry,  for 
not  appearing 
to  answer  an 
Indictment  for 
high  treason, 
was  reversed 
after  the  lapse 
of  a  hundred 
and  sixteen 
years,  on  writ 
of  error  sued 
out  by  a  coheir 
of  the  outlaw, 
because  it  did 
not  appear  by 
the  record  that 
proclamations 
had  been  made, 
or  a  writ  of 
proclamation 
issued. 

Judgment, 
that  the 
outlawry  be 
reversed,  and 
the  coheir, 
plaintiff  in 
error,  be  re- 
stored to  all 
things  which 
he  hath  lost, 
&c. 


Tynte,  Esquire,  against  The  Queek. 

(In  Error.) 

nHILIPj  Duke  of  Wharton,  was  outlawed  by  judg- 
ment of  the  coroners  of  Middlesex,  on  3d  April, 
1729,  for*  not  appearing  to  answer  an  indictment  for  high 
treason. 

In  Michaelmas  term,  184  4-,  Charles  Kemeys  Kenuys 
Tynte,  Esq.,  brought  a  writ  of  error  in  this  Court,  re- 
citing that  ^'  in  the  record  and  process  and  also  in  the 
publication  of  an  outlawry  published  against  Philip, 
late  Duke  of  Wharton,  late  of  Westminster  in  the  county 
oi  Middlesex,  in  his  lifetime,  now  deceased,  whereupon 
he  was  outlawed  in  the  county  o^  Middlesex  on  a  bill  of 
indictment  of  high  treason  returnable  before  us,  as  it  is 
said,  manifest  error  hath  intervened,  to  the  great  damage 
of  the  said  Philip  Duke  of  IVharton  in  his  lifetime 
and  of  Charles  Kenieys  Kemeys  Tynte  one  of  the  coheirs 
of  the  said  Philip  Duke  of  IVharton  since  his  death,  as 
by  the  complaint  of  the  said  C  K.  K.  Tynte,  coheir  as 
aforesaid,  we  are  informed." 

By  the  record  {a)  and  proceedings  it  appeared  that 
the  bill  of  indictment  against  the  Duke  of  Wharion 
was  found  in  this  Court  by  the  grand  jury  of  Middlesex 

(a)  The  copies  used  on  tlie  argument  by  the  Court  and  parties  refemd 
to  the  original  as  being  <<  Amongst  the  records  of  the  Court  of  Queen's 
Bencli  in  the  Public  Record  Office,  in  the  custody  of  the  Right  Honour- 
able The  Master  of  the  Rolls,  pursuant  to  the  statute  1  &  2  Fidoriat  c.  94., 
to  wit.  Roll  of  judgment  in  outlawry  "  &c.  The  copies  were  certified 
by  an  assistant  keeper  of  the  public  records,  pursuant  to  the  same  statute. 
See  sects.  12,  13. 
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in  Trinity  term,  2  G.  2. ;  that  a  capias  issued  for  his  ap-   Queen's  Bench. 

prehension  in  order  that  he  might  answer  the  charge ; * 

that  the  sheriff  of  Middlesex  returned  "non   est  in-        Ttkti 

V. 

rentus;''  and  that  an  exigi  fiicias  issued,  returnable  on    The  Qukk. 
fFednesdm^  next  after  the  quindene  of  Easter,  on  which 
ff^ednesday  the  sheriff  returned  the  writ  with  his  indorse- 
n^ect  that  he  had  caused  the  Duke  to  be  exacted  at  five 
county  courts,  and  he  had  not  appeared,  and  that,  there- 
fore, by  the  judgment  of  the  coroners,  he  was  outlawed. 
Several  errors  were  assigned,  of  which  the  first  four 
were:  1.  '<  That  it  does  not  any  where  appear  by  the 
sud  record  or  process  that  any  writ  of  capias  cum  pro- 
damatione  was  ever  awarded  or  issued  against  the  said 
Philip  Duke  of  Wharton,  whereas  by  the  law  of  the 
land   it  ought  to  have  appeared  that   such   writ   of 
capias   cum  proclamatione  had  been  awarded  or   is- 
sued."    2.  **  That  it  is  not  expressly  alleged  or  shewn 
in  the  said  record  or  process  that  any  writ  of  pro- 
damation  was  delivered  to  the  said  sheriff  three  months 
before  the  return  of  the  same,  as  by  the  law  of  the 
land  it  ought  to  have  been   alleged."      3.  ^^That  no 
^rit  of  proclamation,  if  any   such   was   ever   issued, 
Against  the  said  Philip  Duke  of  Wharton  is  set  out  in 
the  said  record  or  process,  as  by  law  it  ought  to  have 
been.'*      4.  "That    it    nowhere   appears  on   the  said 
record  and  process  that  any  proclamations  were  made 
by  the  said  sheriff,  or  by  any  sheriff,  in  open  Court, 
^bat  the  said  Philip  Duke  of  Wharton  should  render 
himself  to  such   sheriff,   as  by  law  it  ought  to   have 
appeared.** 

The  other  grounds  (a)  are  not  material  to  the  de- 
cision. 

(a)  See  p.  223,  po&t. 
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Prayer  by  the  said  C.  K.  K.  Tynte  that  the  outlaw 
may  be  reversed,  and  that  he  may  be  restored  to  t 
common  law  and  to  all  that  he  hath  lost  by  occasion 
the  outlawry  aforesaid.    Joinder  in  error  by  tbe  Mast 
of  the  Crown  office. 

The  case  standing  in  the  Crown  paper  for  argama 

Kelli/  (with  whom  wei:e  Sir  H.  Nicolas  and  Jan 
P.  Wilde\  for  the  plaintiff  in  error,  now  prayed  tl 
judgment  might  be  reversed,  the  counsel  for  the  Croi 
(with  whom  he  had  conferred)  not  intending  to  suppc 
the  outlawry.  [Lord  Denman  C.  J.  Some  reason  mi 
be  stated  to  us.]  A  sufficient  reason  is  that  no  writ 
proclamation  appears  to  have  issued. 


Hill  (with  whom  were  Sir  F.  Thesiger^  Solicif 
General,  and  Waddingtoii)^  for  the  Crown,  said  that  1 
with  the  Solicitor  General,  who  was  not  present)  a 
the  other  counsel  for  the  Crown,  had  looked  into  t 
case,  and  that  they  were  unable  to  support  the  jud 
ment  of  outlawry  for  want  of  the  award  of  a  writ 
proclamation,  which  was  rendered  necessary  by  st 
4  &  5  fT.  4*  Af.  c.  22.  5.  4.  (a).     He  also  admitted  tt 

(a)  Stat  4  ^  5  W,  8^  M.  c.  22.  s,  4.  *'  And  whereas  it  is  agreeable 
justice,  that  proceedings  to  outlawries  in  criminal  cauies  iboald  be 
public  and  notorious  as  in  civil  causes,  because  the  consequences  to  pern 
outlawed  in  criminal  causes  arc  more  fatal  and  dangerous  to  tbem  i 
their  posterities,  than  in  any  other  causes ;  be  it  fbrther  enacted  by 
authority  aforesaid,  That  upon  the  issuing  of  any  exigent  cot  of  an] 
their  Majesties*  courts,  against  any  person  or  persons  for  any  crimi 
matter,  before  judgment  or  conviction,  there  shall  issue  out  a  writ  of  p 
clamation  bearing  tbe  same  test  and  return,  to  the  sheriff*  or  sheriilk  of 
county,  city,  or  town  corporate,  where  the  person  or  persona  in  the  lec 
of  tlie  said  proceedings  is  or  are  mentioned  to  be  or  inhabit,  according 
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there  were  other  objections  which  it  was  difficult  to   QuemUBenei 

1845. 

meet 


Tke  Court  (a),  after  ascertaining  that  the  specified 
objection  was  properly  assigned  as  error,  gave  judgment 
of  reversal,  which  was  entered  up  as  follows. 

^^  On  which  8d  day  of  May^  before  our  said  Lady 

the  Queen  at  Westminster^  come  as  well  the  sud  C.F, 
Robinson  Esq.,  Coroner  and  Attorney"  Sec,  **  as  the 
said  C.  K.  K.  T\ptte  in  his  own  proper  person ;  where- 
upon, all  and  singular  the  premises  being  seen "  &c., 
*^  and  mature  deliberation  being  thereupon  had,  it  appears 
to  the  said  Court  of  our  said  Lady  the  Queen  now  here 
that  in  the  record  and  proceedings  aforesaid,  and  also 
in  the  pronouncing  of  the  said  outlawry,  there  is  mani- 
fest error.     Therefore  it  is  considered  by  the  said  Court 
bere  that  the  outlawry  aforesaid,  for  the  errors  aforesaid 
and  other  errors  in  the  record  and  proceedings  afore* 
siud,  be    reversed,  annulled  and  altogether  held  for 
>Mfaing,  and  that  the  said  C  K.  K.  Tynte  be  restored 
^o  all  things  which  he  hath  lost  by  occasion  of  the  said 
outlawry  &c"  (i). 


Ttmm 

▼. 

The  Quxsir. 


**»  form  of  the  ttatute  made"  &c.  (31  Etiz,  c.  3.)j  "  which  writ  of  pro- 
citmatioii  shall  be  delivered  to  the  said  sheriff  or  sheriffs  three  months 
**«ft>re  the  return  of  the  same."  Stat  4^5  W,  ^  M,  c,  22.  is  made 
Perpetual  by  ttat.  7^8  IT.  S.  c.  36.  s,  4. 

(a)  Lord  Denman  C.  J.»  Patteton,  WilUams  and  Wightman  Js. 

(6)  lliii  ctie  came  before  the  Court  under  the  following  circum- 


Coloiiel  Chariet  Keriieyt  Kemey$  Tynte,  of  HaUweU  in  the  county  of 

^fmenet^  and  KnenrnMy  in  the  county  of  Glaniorgant  as  one  of  the  co* 

^^ciisand  representatives  of  Thoma$i  the  first  Lord  Wharton^  petitioned  the 

Qiaeen^  in  1843,  to  determine  the  abeyance  of  the  said  Barony  in  his 

^^eor,  by  commanding  a  writ  of  summons  to  parliament  to  be  issued  to 
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Volume  yil.     ^^^  by  ^e  name  and  style  of  Baron  irharlon.    The  petition  was  referre 
1845.         to  the  House  of  Lords,  and  by  them  to  a  committee  of  privileges. 

It  appeared  before  the  committee  that  the  Barony  was  created  by  wr 

Tr  NTS  of  summons  ( 1 544)  and  sitting  in  parliament.     The  petitioner  derived  h! 

The  QuiiN.     ^''®  ^"*"  Philip,  the  fourth  Lord  Wharton^  as  did  another  coheir,  whoi 

petition  was  also  before  this  committee.    Thomoi,  the  fifUi  Lord  Whariofi 

was  created  an  Earl  by   Queen  Anne,  and  a   Marquis  by  George  \ 

{^February  1714-15);  each  dignity  being  limited  to  the  then  lord  an 

the  heirs  male  of  his  body.    Thomat  Lord  Wharton  was  succeeded,  o 

his  death,  by  PhiUp,  the  sixth  Baron  and  second  Earl  and  Marquia,  wbi 

before  he  came  of  age,  was  created  Duke  of  Wharton  in  the  county  < 

Westmoreland,  by  letters  patent  of  4  G.  L,  with  remainder  to  the  beii 

male  of  his  body.     He  afterwards  left  England,  to  which  he  never  n 

turned,  attached  himself  to  the  cause  of  the  Pretender,  and,  in  1797 

joined  the  Spanish  army,  then  besieging  the  King  of  England**  fortress  c 

Gibraltar,     A  bill  of  indictment  was  thereupon  preferred  against  luro  h 

the  county  of  Middlesex :  and,  fidling  to  appear  and  answer,  be  was  out 

lawed,  April  3d,  1729.     In  May  1731,  he  died  at  Tarrfl^a»/a,  without  sur 

viving  issue.    His  dignities  of  Duke,  Marquis  and  Earl  became  extinct  b; 

his  death.     Except  the  outlawry,  no  event  had  happened  by  which  tb 

Barony  could  be  affected ;  but  this  title  had  never  been  taken  up  sino 

the  duke*s  decease,  although  tlierc  had  been  parties  who  might  hav' 

claimed  it  if  still  existing. 

By  letters  patent,  24th  April  1733,  reciting  the  above  mentioned  indict 
ment  and  outlawry,  the  King  (George  II.),  in  consideration  of  tb 
faithful  services  of  Fhilip  late  Lord  Wharton,  and  Thomas  late  Marquis  o 
Wharton  (his  son,  and  father  of  the  duke),  granted  the  real  and  persona 
estate  of  the  late  duke  to  trustees  for  the  payment  of  his  debts,  and,  a 
to  the  surplus,  for  the  benefit  of  his  two  sisters,  Lady  Jane  Holt  (afterward 
Coke)  and  Lady  Lucy  Morice,  both  of  whom  died  without  issue.  Th 
barony  (if  not  forfeited)  remained  then  iu  abeyance  among  the  heir 
of  Elizabeth,  Mary  and  Philadelphia,  daughters  of  the  fourth  Lon 
Wharton,     Colonel  Tynte  claimed  througii  Mary, 

It  wa»  contended,  on  behalf  of  Colonel  Tynte,  before  the  committee  o 
privileges,  that  the  outlawry,  being  void  by  statute  for  a  defect  apparen 
on  the  face  of  it,  must  be  considered  a  nullity.  But  the  committe 
held  that  an  outlawry  which  liad  so  long  existed,  and  t>een  acted  upon 
could  not  be  treated  as  a  nullity  ;  and  that  they,  sitting  not  as  a  House 
but  only  as  a  committee  of  inquiry  into  a  nutter  of  privilege,  could  no 
reverse  the  outlawry ;  for  which  purpose  application  must  be  made  to  tbi 
Court  of  Queen*s  Bench  by  motion  or  writ  of  error.  The  writ  of  ennv 
was  accordingly  brought,  as  stated  in  the  text, 

I'he  cases  cited  in  the  Houms  of  Lords  will  be  found  in  the  report  o 
Tue  Wharton  Peerage,  12  Clark  ^  Fin.  295. ;  from  which,  and  from  tin 
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printed  {Mpers  used  before  the  committee,  this  sUtement  is  taken.  Among   Queen*t  Bench, 
tbe  authorities  eoUected  in  the  above  mentioned  pi^ien,  and  not  dted  1 845. 

bcfbie  the  committee,  were  the  following.     To  shew  that  the  heir  might 

bong  a  writ  of  error  to  reverse  outlawry  at  this  distance  of  time  ;  Brooier't  Ttmte 

Gw,  God6w  376.»  and  Ninian  Menmle*s  case,  3  Inst,  215.     And  to  shew      tj^  Qoinr 

tbt  tbe  granting  of  a  writ  of  error  for  this  purpose  in  cases  of  treason 

adfelooj  b  not  merely  of  grace  and  at  the  King's  pleasure  (as  would 

tgftu  from  Cruueon  DignUies»  166  (ed.  2.),  c.  4.  i.  91.,  1  Gude's  Crown 

fwt.  863.,  Begma  ▼.  Pattf,  2  Salk.  503,  4.,  and  the  judgment  of  Lord 

Unifdi  in  Bex  ▼.  Wilkes^  4  Burr.  2527.  2551 ),  but  that  the  writ  was 

gnntable  in  such  cases  ex  debito  justitia ;  3  Inst.  31.,  Sir  T.  Armstr<mg*s 

Cm,  Comb.  298  ,S.C.  4  Mod.  366.,  10  How.  St.  T,  106.  119.,  and  the 

fbUoving  MS.,  note  of  Mr.   Hargrave  in  the  margin  of  a   copy  of 

Bmou  now  in  tbe  British  Museum,  at  p.  2550,  where  the  opinion  of  ten 

Judges  in  Patj^s  case  is  cited :  "  This  is  the  account  of  Salkeld  in  his 

Kpoit  (2  SaUc.  504.),  but  the  House  of  Lords  resolved,  after  hearing  the 

Judges  in  the  AyMbwry  case,  that  a  writ  of  error  is  not  a  writ  of  grace, 

but  of  right,  without  distinguishing  treason  and   felony  from  misde- 

nxsoon."    Tbe  note  then  cites  the  words  of  tbe  resolution  from  17  /.ordlr* 

Jinniab,  678,  27  February,  3  Ann.,  1704 — 1705.      (See  also  the  rcsolu- 

^  agreed  to  by  the  House  of  Commons,  19th  November,  1689i  in  Sir 

^^omos  Armsiron^B  case,  10  How.  St.  TV.  117;  and  the  notes  there.) 

The  material  parts  of  the  record  of  judgment  of  outlawry  in  the  pre^ 
cut  case  were  as  follows. 

TUnitatis  secundo  Georgii  secundi  Regis 

Rex. 
De  termino  Sancts  T^initatis. 
**  Middlesex  scili- 1  Memorandum  quod  die  Martis  proiimo  post  quin- 
cet  pro  judicio   rdenam  Sanctae  Trinitatis,  anno  regni  Domini  noittri 
isdus  termini.   J  Georgii  secundi,   nunc   regis   Magna?  Britannia? 
^c.,  secundo,  coram  dicto  Domino  rege  apud  Westmonastcrium,   per 
^^cramentum  Thorns  Cross,  baronetti"  &c.  (naming  tbe  grand  jurors), 
pvoborum  et  legalium  hominum  comitatiis  praDdicti,  adtunc  et  ibidem 
^>&piQcllatorum,  juratorum  et  oneratorum  ad  inquirendum  pro  dicto  Do- 
*>iuio  Rege  pro  corpora  comitatiis  praedicti,  praesentatum  exisUt  qudd 
prim  die  Maii,  anno"  &c  (13  G.  1.),  "  et  diu  antea  et  posted  Philippus 
«iex  Hispaniae  bellum  gerebat  contra  illustrissimum  et  excellentissimum 
pnodpem  dictum  dominum  Georgium    priraum  nuper  Regem  **  &c. ^ 
^  doiante  quo  tempore  praedictus  Philippus  Rex  Hispani*  fuit  bostis  et 
inimicus  publicus  dicti  Domini  nuper  Regis;  et  quod,  durante  bello 
P'»dicto,  Philippus  dux  de  Wharton  nuper  de  Westmonasterio  in  comi- 
^  Middlesex,  existens  subditus  dicti  doroini  nuper  Regis,  prscmissa  saUs 
•«»«»>  timorem  Dei  in  corde  suo  non  babcns  "  &c.,  "  ut  falsus  proditor 
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oontn  dictum  domiottm  nuper  Regvm,  tuprionim,  teniiii»  mtHTikm  ft 
indubiutum  dominum  suum,  cordialem  amomn  et  debitam  obtdliitiMBi 
fidelitetem  «t  iigeanckm  quas  ▼eri  et  fiddct  mbdhi  dlcti  domiai  imp« 
Regis  ergs  dictum  dominum  nupcr  Regtm  de  juregwov  iMidMUfeur 
penitilks  subtrahens,  eodem  primo  die  Mali  **  &e.,  **  et  diTtnis  aliia  diAos 
et  Ticibus  tam  antei  quam  poiteA,  in  partibua  eitoif  el  trauMMiirit 
extra  hoc  legnum  Magn«  Britanniie»  scilieet  in  regno  Hiipanig,  tI  ft 
armis  &c,  falsd»  malitiosd,  scienter,  diabolied  et  proditorid  eldem  Philippo 
Regi  HispanisB  et  di?erus  subditis  ejus,  adtunc  hostibui  et  inimieis  pi^ 
lids  dicti  domini  nuper  Regis  ezistentibus,  contra  dictum  dominum  unpir 
Regem  adhaefrensi  auxilians  et  assislens  fuit,  et  eidem  Fhilippo  R^P 
HispaniflB  et  diversis  subditis  f|jus,  hostibus  et  inimieis  publidt  didt  do> 
mini  nuper  Regis  adtunc  existentibuB,  eodem  primo  die  Mali  **  he»»  "  tt 
diversis  aliis  diebus  '*  &c.,  *'  extra  hoc  regnum  Magns  Britannia,  scilicsC  io 
regno  Hispania  in  partibus  transmarinis,  vi  et  armis  &c.»  contra  didoai — 
dicto  dominum  nuper  Regem  proditorid  auxilium  et  confortatiottem  dfdit— 
quodque  in  performatione  et  executione  proditionis  et  proditoii«  w3hm^~ 
ttonis  illarum  idem  Philippus  dux  de  Wharton,  eodem  primo  die  *  fte.^ 
'*  et  diyersis  aliis  diebus  "  &c„  '<  extra  hoc  regnum  Magna  Britanniii^ 
scilicet  in  praedicto  regno  I|ispaniae  in  partibus  transmarinis,  duiaiU^ 
bello  praedicto,  malitiosd,  Toluntarid  et  proditorii,  vi  et  armis  &c.,  ai 
exercitui  praedicti  Fhilippi  Regis  Hispanie,  adtunc  existenti  in  partil 
exteris  et  transmarinis  extra  hoc  regnum  Magnae  Britanniae,  scilicet  ii 
dicto  regno  Hispania?,  bellum  pra&dictum  prosequenti  contra  dictum 
minum  nuper  Regem,  et  hostiliter  obsidenti  et  oppugnanti  uriMm 
Gibraltar   in  partibus  transmarinis,  eadem  urbe  de  Gibralter  adtunc 
existente  sub  obedientid,  dominie  et  bubjectione  dicti  domini  nuper  R^is^v 
conjunxit  et  univit,  ac  exercitui  praedictas  et  diversis  milittbus  cjosdemtf 
exercitiks  in  senritio  praidicti  Fhilippi  Regis  Hispanise  adtunc  eziatcn'" 
tibus,  in  bello  praidicto  prosequendo  et  praedicti  uibe  de  Gibralter  bosti-— ^ 
liter  obsidenda  et  oppugnanda,  cum  prsscntia,  consilio,  auxilio^  Tt  et^ 
potentia  suis,  eodem  primo  die  Mail**  &c.,  **  et  diversis  aliis  diebus **  &c.,« 
"  extra  hoc  regnum  **  &c.,  **  scilicet  in  dicto  regno  Hispanis*'  dcc^  "  ri  3 
et  armis  &c.,  proditorie  confortavit,  auxiliatus  fuit  et  a^jurit,  contra  lige*  " 
andae  suae  debitum,  contra  pacem  dicti  domini  nuper  Regis,  cmonam  et  - 
dignitates  suas,  necnon  contra  formam  statuti  in  bigusmodi  casu  editi  et  ^ 
provisi.     Per  quod  preceptum  est  Vicecomiti  comitatus  Middlesex  pr»-  - 
dicti,  per  breve  dicti  domini  Regis  nunc,  quod  non  omittat  propter  afi* 
quam  libertatem  in  ballivd  sua  quin  capiat  praefatum  Fhilippum  ducem 
de  Wharton  si  inventus  fuerit  in  balliva  sua,  et  eum  salv6  custodial  ita 
quod  habeat  corpus  ejus  coram  dicto  domino  Rege  nunc  apud  Westroonas- 
terium  die  Mercurii  proximo  post  tres  septimanas  Sancti  Michaelis  ad 
respondendum  dicto  domino  Regi  nunc  de  alta  proditione  prsedict&  und4 
in  form&  praedicta  indictatus  est.     Ad  quern  quidem  diem  Mercurii 
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pmimd  **  ke^f  **  eoam,  dicto  domino  Rcge  nunc,  apud  Westmonaste-    Qu^en^s  Bench. 
riimit  VkteomOT  comiutus  MtddkMi  piwdicti  retornfvit  breve  pnsdic-  1845. 

tan  ci  direetuBiy  aie  IndorMUum :  <  Infrm  nominatus  Philippua  dux  de  Z 

WhirCon  Qoa  est  inventus  in  ballivA  mtk\   Retponsio  Ricardi  BrocaB  ^^ 

iRDigcri  et  Ricardi  Lerett  armigeri,  VicecomiUf.'    Super  quo  ad  eundem      .Tbe  Quxiy. 
dMB  per  aliiid  breve  dicti  domini  Regis  nunc  prsMeptum  est  Viceoomiti 
(wmititfta  Middlewx  prsdicti  quod  ezigi  fkdat  prafatum  Philippum 
daeem  da  Wharton  de  comitatu  in  eomitatum  quousque  secundum  legem 
St  ooosoetodinem  Anglia  utlegetur,  si  non  comparuerit,  et,  si  comparuerit, 
tone  eiun  capiat  ct  earn  salvd  custodiat  iia  quod  liabeat  corpus  ejus  coram 
ficto  domino  Rcge.nunc  apud  Westmonasterium  die  Mercurii  proximo 
post  qnindenam  FMch«  ad  respondendum  dicto  domino  Regi  nunc  de 
altm  praditione  prsedictA,  undd  in  form4  praNlict4  indictatus  est,  et  undd 
piafiiliis  Viceoomea  comitatiks  Middlesex  prsedicti  dicto  domino  Regi  nunc 
aliisBelomavit  quod  prsdictus  Fhilippus  dux  de  Wharton  non  est  inventus 
in  balliv&  suA.   Ad  quem  quidero  diem  Mercurii  proximo  post  quindenam   • 
sonm  dicto  domino  Rege  nunc,  apud  Westmonasterium,  Vice- 
eomitatua  Middlcacx  prsedicti  retomavit  breve  de  exigi  facias  prae- 
^ctnm  ci  directom,  sic  indorsatum.  '  Virtute  istius  brevis  mihi  directi,  ad 
eonitaftom  meum  Middlesex  tentum  pro  comitatu  Middlesex  praklioto 
spnd  parochiam  Sancti  Andres  Holbome  in  comitatu  prvdicto,  die  Jovis, 
idlicet  duodecimo  die  Decembris  anno  secundo  infrascripto,  infranomin- 
itus  Fhilippus  Dux  de  Wharton  primo  exactus  fuit  et  non  comparuit :  £t 
ad  eomitatum  meum  Middlesex  ibidem  tentum  pro  comitatu  prsdicto  die 
Jovis,  scilicet  nooo  die  Januaril,  anno  secundo  supradicto,  idem  Fhilippus  " 
&c  **  secundd  exactus  fuit  et  non  comparuit :  £t  ad  eomitatum  meum  Mid- 
dlcKX  ibidem  tentum  pro  comitatu  prsedicto,  die  Jovis,  scilicet  sexto  die 
f  cfaruarii  anno  secundo  supradicto,  idem  Fhilippus  '*  &c.  '*  tertio  exactus 
fait  et  non  comparuit:  £t  ad  eomitatum  meum  Middlesex  ibidem  ten- 
ton  pro  comitatu  pnedicto,  die  Jovis,  scilicet  sexto  ^le  Marcii  anno  se- 
cundo supradicto,  idem  Fhilippus "  &c.  "  quarto  exactus  fuit  et  non 
comptruit :  £t  ad  eomitatum  meum  Middlesex  ibidem  tentum  pro  comi- 
^tupraMlicto,die  Jovis,  scilicet  tertio  die  Aprilis  anno  secundo  supradicto, 
^^Km  Fhilippus "  &c.    '*  quinto  exactus  fuit  et  non  comparuit.     Ideo 
i^em  Fhilippus  Dux  de  Wharton,  per  judicium  Georgii  Rivers  armigeri 
*t  Caroli  Higgs  armigeri,  coronalorum  domini  Regis  nunc  comitatus 
^dlesex  prsedicti,  utlegatus  est.     Responsio  Ricardi  Brocas  armigeri 
fit  Ricardi  Levett  armigeri,  Vicecomitis.*  '* 

(See  a  record  of  proceedings  to  outlawry,  setting  out  proclamations,  in 
fi«T.  YandeU^^T.  JR.  521). 

The  errors  assigned  by  the  present  writ,  in  addition  to  those  already 
'^"^  were :  5.  That  the  record  does  not  shew  any  second  capias  issued 
bcfoic  issuing  the  exigent.    6,  7,  8.  That  it  does  not  appear  by  the  record 
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or  process  in  what  year,  or  on  what  day  of  the  year,  the  capias  or  die  exij 

iswed,  or  the  sheriff  made  bis  return  to  the  capias.    9.  That  it  is 

alleged  in  the  record  and  process  or  in  the  publication  of  the  outlawry, 

does  it  appear  with  suflScient  certainty  in  the  return  to  the  exigent 

elsewhere,  in  what  year  the  county  courts  were  held  at  which  the  di 

was  exacted.    10.  That  it  does  not  appear  in  the  record  and  process,  a 

the  publication  of  the  outlawry,  in  what  year  judgment  of  outlawry  ' 

given.    1 1 .  That  it  appears  on  the  record,  by  the  return  to  the  exigent,  I 

the  duke  was  outlawed  on  the  same  day  on  which  he  is  said  to  have  b 

demanded  a  fifUi  lime,  whereas  by  law  he  had  all  that  day  to  appear. 

lliat  it  Is  not  expressly  stated  in  the  record  and  process  or  in  the  judgm 

of  outlawry  that  the  duke  was  outlawed  according  to  the  laws  and  custc 

of  this  realm.    13.  That  the  sheriff's  return  to  the  exigent  is  infom 

because  it  does  not  state  that  the  duke  was  outlawed  according  to 

laws  and  customs  of  this  realm. 


It  appears,  by  the  printed  papers  above  referred  to,  that  the  Duke 
IFharion,  by  bis  will,  made  a  few  weeks  t>efore  his  death,  and  proved 
the  Prerogative  Court  of  Dublin,  December  7th,  1 736,  left  all  his  goo 
effects  and  worldly  substance  to  the  then  duchess,  his  second  wife,  a 
ordered  that  the  following  inscriptions  should  be  engraven  on  a  stone,  to 
fixed  upon  his  burial  place : 

**  Vixi,  et  quem  dederat  cursum  fortuna  peregi :  * 

**  Thy  fame  shall  live  when  pyramids  of  pride 
Mix  with  the  ashes  they  were  raised  to  hide :  ** 

thus  exhibiting  to  the  end  of  his  life  the  «  ruling  passion,**  "  lost 
praise,**  by  which  Pope  has  characterised  him  in  the  Epistle  to  Lc 
Cobham,  His  treason  against  George  the  Second,  a  fact  hardly  ii 
portant  enough  for  history,  is  kept  in  remembrance  by  the  Moral  Eat 
of  the  satirist,  and  by  the  epigrammatic  notice  of  PhiUp,  Duke  of  fFMmi 
in  Watpole*$  Catalogue  ofBoyal  and  Noble  Authors* 
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Queen's  Bench* 
1845. 


he  Queen  against  The  Inhabitants  of  Rifok.     satwrday, 

N  appeal   against  an  order  of  justices5  removing  a  statement  of 
William  Leaf  from   the  township  of  Hundet  in  ^^^^'^ 
*^^  borough  of  Leeds  to  the  township  of  Ripon  in  moval°«u«ging 
^i^€»kshiref  the  sessions  confirmed  the  order,  subject  to  J[J^f^^* 
^e  opinion  of  this  Court  on  a  case,  which,  so  far  as  w'^^s  p«^ 

*  chiAl  rates  for 

reg;ards  the  decbion  of  the  Court,  was  substantially  as  a  tenement  con« 

r»     11  SlSUug  OI 

loliows*  houses  since  I 

the  passins 

On  the  trial  of  the  appeal,  the  respondents  (to  meet  of  stat.  6  G.  4; 
a  ground  of  removal,   throwing  the  proof  on  them)  aWrthat 
proved  a  settlement,  by  residence  under  an  apprentice*  ^^^^^^p^^ 
ship,  in  the  appellant  parish,  subject  to  an  objection  as  ^^  distinct/* 
to  the  stamp  on   the  indenture,  which  objection  was 
ultimately  abandoned* 

The  appellants  then  offered  to  give  evidence  of  a 
subsequent  settlement  in  the  township  of  Holbeck^  under 
the  following  ground  of  appeal. 

Sixth.  That,  after  the  said  supposed  service  under  the 
said  indenture  of  apprenticeship  in  the  said  examina* 
^on  mentioned,  to  wit  in  tlie  year  1836,  the  pauper 
^'  was  duly  rated  and  charged  with  his  share  towards 
^he  poor  rates  of  and  for  the  township  of  Holbeck^  in 
^e  borough  of  Leeds^  in  the  West  Riding"  &c.,  "  for 
^^d  in  respect  of  a  tenement,  to  wit  a  tenement  con- 
^'^ting  of  two  dwelling  houses,  situate  in  the  said  town- 
ship of  Holbeckf  of  the  value  of  10/.,  and  held   and 
^oted  by  the  said  William  Leafot  one  Charles  Cros-- 
Wd;  for  the  term  of  one  whole  year,  to  wit  from  die 
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1st  day  of  N(wember  a.d.  18S6  to  the  1st  day  of  Ni 
vember  a.d.  1837,  at  and  for  the  rent  of  not  less  tba 
10/.|  to  wit  for  the  rent  of  14/.  5s.;  and  which  sai 
tenement  was  duly  occupied  for  the  said  year,  und< 
the  said  yearly  hiring,  atid  the  said  rent  for  the  aan 
was  duly  paid,  and  the  said  WiUiam  Leaf  duly  pai 
the  ftttid  ratei  for  and  in  reipect  of  the  said  tenemen 
and,  during  the  whole  of  the  said  year,  end  for  fori 
days  aiUr  the  payment  of  the  Mid  retei,  resided  in  tl 
said  township  of  Ealbiek.'*  (Then  followed  the  7t1 
eth  and  9th  grounds  of  appeal)  which  conteined  com 
•ponding  allegations  for  the  next  three  years.) 

The  respondents  objected  that  the  6th,  7th,  eth  an 
9th  grounds  of  appeal  were  insufficienti  for  not  etatin 
that  the  tenement  or  dwelling  house)  in  respect  < 
which  the  pauper  was  alleged  in  the  notice  to  hai 
been  rated)  were  separate  and  distinct)  as  required  t 
sut.  6  G»  4.  c.  £7*  (h  S.  After  argument)  the  objectic 
was  overruled,  subject  to  the  opinion  of  this  Court* 

The  respondenu  also  objected  that  the  above  grounc 
of  appeal  did  not  shew  the  residence  sufficiently  \  bi 
the  result  of  the  argument  makes  it  unnecessary  to  stai 
this  point  further.  The  objection  was  allowed)  aft< 
discussion)  subject  tb  the  opinion  of  this  Court. 

If  this  Court  should  be  cf  opinion  that  the  indentui 
of  apprenticeship  was  admissible,  but  thm  the  grouni 
of  appeal  were  insufficient,  then  the  order  of  aessioi 
and  the  order  of  justices  were  to  be  eonfirmed.  If  tfa 
Court  should  be  of  opinion  that  the  indenture  of  a] 
prenticeship  was  admissible  and  that  the  grounds  < 
appeal  were  sufficient)  then  the  order  of  sessions  ao 
the  order  of  justices  were  to  be  quashed^  Or,  in  tt 
event  of  any  decision  of  this  Court  upon  tmy  of  tt 
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mboft  pointSf  inch  order  was  to  be  made  herein  as  this  Quun't  Beneti. 
iCoort  migbt  please  to  direct  ^^^^* 

The  QuEEV 
▼• 

£.  HaU  and  PaMijfj  in  support  of  the  order  of  ses*    The  inhibiu 
■ioofl.    The  dbgection  to  the  admissibility  of  the  inden*       Buoir. 
tuie^  arittDg  upon  the  stamp,  being  abandoned,  the  only 
qpieitioD  is  whether  the  grounds  of  appeal  are  invalid  on 
either  of  the  pdnts  taken  against  them.    The  sessions 
ought  to  have  held  the  grounds  bad  on  the  first  point,  as 
^■"^ell  as  oo  the  second.    The  grounds  of  appeal  rest  upon 
ft  settlement  acquired,  by  payment  of  parochial  rates  in 
r<espect  of  a  tenement,  since  the  passing  of  stat  6  Q.  4. 
^  57*    By  sect,  ^j  such  payment  gives  no  settlement 
^  unless  such  tenement  shall  consist  of  a  separate  and 
*  distinct  dweHing  house  or  building,  or  of  land,''  &c. 
Here  it  does  not  appear  that  the  dwelling  houses,  or 
tither  of  them,  or  the  tenement  consisting  of  them, 
^ere   *<  separate  and  distinct."     The  decision  at  ses* 
Qons  would  probably  have  been  in  favour  of  this  ob- 
jection as  well  as  the  other,  had  the  appeal  been  tried 
after  the  deci8k>n  of  Regina  v.  Wymondham  (a),  where 
this  Court  held  that  an  examination  does  not  shew  a 
setdement  by  hiring  and  service,  under  stat.  S  &  4  W.  ^^ 
•tt  c.  11.  «•  7«,  unless  it  negative  the  fact  of  the  party 
Wing  a  child  at  the  time  of  the  hiring ;  and  that  this 
^  is  not  n^atived  by  alleging  him  to  be  ^^  single 
and  tmmarri^.''     That  shews  how  much  more  strict^ 
^^  is  required  under  the  modern  law  than  under  the 
old ;  for  the  case  seems  not  consistent  with  Overton  v. 
Sinenton  (i),  where    "  single  woman,"   in  an  order  of 
removal,  was  held  to  mean  that  the  patty  was  never 

(a)  2  Q.B»  541.  (6)  ForL  316. 

C  2 
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Foiume  vih     married  and  had  no  children.     The  dwelling  house, 
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_  here,  might  be  a  single  room.  '^  A  chamber  or  room. 
The  Qa»N  be  it  upper  or  lower,  wherein  any  person  doth  inhabit 
The  Inhabiu  or  dwell,  is  domm  mansionalis^  in  law ;"  3  Inst,  65.  "  A 
RiroH.  man  may  have  an  inheritance  in  an  upper  chamber, 
though  the  lower  buildings  and  soil  be  in  another ;  ^ 
Co»  Lit.  48  b.  There  are  several  instances  in  which, 
on  indictment  for  burglary,  part  of  a  house  is  treated 
as  the  dwelling  house  of  the  individual  occupying  suck 
part  only;  1  Hawk.  PL  Or.  289,  &c.(a)  (B.  I.  ch.  38. 
ss.  16 — 35.).  <^  A  chamber  may  be  demanded  by  the 
name  of  a  bouse,  and  part  of  a  messuage  by  name  of  a 
messuage ;"  9  Vin.  Abr.  3S0,  Ejectment  (K)  pK  6.  Ac= 
cordingly,  before  stat.  6  G.  4.  c.  57«,  a  settlement  mighi 
be  gained  by  renting  part  of  a  house ;  Rex  v.  St.  Georges. 
Hanaoer  Square  {h).  The  separateness  and  distincS 
ness  is  now  essential,  as  to  both  the  hiring  and  tha 
occupation ;  Regina  v.  Cavermall  {c)^  Rex  v.  Wahm 
ring{d)j  Rexv.  Henley-upon'Thames  (e).  Rex  v.  Grem^ 
and  Little  U&wortk  and  North  Biddick  {g).  It  is  true  th 
some  doubts  have  been  raised  as  to  t|;ie  state  of  fac= 
which  will  constitute  separateness  and  distinctness,  as 
Rex  V.  Wootton  {h\  decided  principally  upon  the  a^  ■ 
thority  of  Rex  v.  Iver  (/).  But  here  the  existence 
the  requisite  itself  is  not  alleged.  It  may  be  true  that,  i 
ordinary  legal  language,  the  occupation  of  a  teneme/7 
will  be  held  to  mean  the  occupation  of  ac^separate  and 
distinct  tenement;  but  it  is  now  clearly  settled  that  the 
language  of  the  grounds  of  objection,  under  stat.  4  & 

(a)  E(L  7.  (6)  -Burr.  S.  C  692. 

(c)  10  A,  J-  E,  270.  (d)  SB.  4^JfL  971. 

(e)  6  A,4:  E.  294.  (g)  5  J.  f  E.  261. 

'h)  \  A.^  E.  282.  (0  I  A.^E.  228. 
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^  fT.  4.  €•  76.   5.  81.,  is  to  be  construed  with  more  Qu€en*s  Bench. 

1  Q/LC 

-ei^hnicality  and  strictness  than  that  of  other  legal  in-  ^__ 

sCvuments ;     Begina  v.   The  Justices  of  the   West  Ri' 
tli'^  {Drighlington  v.  Pudsey)  {a) :  and  the  rule  is  the 
sAine  as  to  the  construction  of  examinations ;  Regina 
v«  SL  Margaret,  Rochester  (b).    Indeed,  if  the  occupa- 
tion were  alleged  as  here,  in  civil  pleading,  and  a  tra- 
verse were  taken  on  it,  the  a£5rmative  would  be  estab- 
lished by  proving  a  joint  occupation  by  the  pauper  and 
another;    this  appears   from    WaUis  v.   Harrison  (c). 
The  allegation  is  insufficient,  if  consistent  with  any  state 
of  facts  which  would  not  give  a  settlement.    That  prin- 
ciple appears   from   the  language  of  Wightman  J.   in 
Bjtghm  V.  St.  Sepulchre  {d).     (The  argument  as  to  the 
teccmd  objection  is  omitted,  no  decbion  upon  it  having 
been  pronounced.) 


L 


Pickering,  contri.  The  sessions  decided  rightly 
against  the  first  objection.  The  meaning  of  *^  separate 
and  distinct,"  since  the  decision  of  Rex  v.  Wootton  {e), 
must  be  held,  to  be  ^^  separate  and  distinct  as  to  any 
other  person :  that  the  tenant  should  not  hold  part  of  a 
Iwose,"  per  Patteson  J.  The  same  learned  judge  adhered 
to  that  opinion  in  Rex  v.  Great  and  Little  Vsxvorth  and 
North  Biddick{g).  The  only  question  therefore  is, 
whether  the  allegation  here  does  not  satisfy  the  words 
of  the  statute,  so  understood:  the  cases  as  to  the  par* 
UcuIat  facts  which  satisfy  such  words,  as  Rex  v.  Henley^ 
ujxm-'Thames  (//),  are  inapplicable  to  this  question.  Now, 


(a)  S  Q.  B.  505. 
{e)  SM.^  W,  142. 
(tf)  \  A,^  E,  232. 
(\)  6  A.^  E.  294. 


{b)  2  Q.  B.  533. 
(rf)  6  Q.  Jff.  580.  586. 
fe)  5  A.^  E,  265. 
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fWtffFK  viL    it  it  true  that  <^  renting "  does  not  neotmurily  meeft 

1_  "  renting  for  a  year,"  nor  (as  must  now  be  bdd)  doai 

TbeQnuK     w occupying"  mean  "residing/*    Butf  if  a  roao  aajf 
The  inh^ii-    (h||(  i,e  f^Qts  a  house«  be  cannot  be  understood  to  niiaii 

•ntt  of  ' 

BifOM.  that  be  rents  a  part  only*  If  a  special  verdict  fiwod 
that  a  man  was  seised  in  fee  of  landy  could  it  be  anp* 
posed  that  be  might  be  a  joint  tenanti  and  seiaad  par 
my  et  per  tout  {a)  ?  If  the  allegation  of  tbe  renting 
under  sut.  6  G.  4»  c.  57«  #•  8*  did  not  include  ^  boiil 
fide,"  could  mala  fides  be  implied?  TTbe  objadioD 
here  made  was  taken  also  in  Begina  v.  The  Bicordfr  (f 
Pontejract  (6),  but  does  not  appear  to  have  bean  tboogbt 
important  by  the  Court,  The  language  of  Lord  Zlcpi* 
man  C.  J.  in  Begina  v.  The  Juttices  qf  Bmkifighamr 
tkire  (c)  shews  that  the  sessions  are  to  apply  a  raaacm* 
able  intendment  to  the  language  used  hi  the  doeomeDtS 
brought  before  them.  (He  then  argued  as  to  the 
other  point) 

Lord  Devmav  C.  J.  Under  stat  6  G.  i.  c  57«  #•  8. 
no  settlement  can  be  acquired  by  paying  parochial  rates 
for  any  tenement  "  unless  such  tenement  shall  consist 
of  a  separate  and  distinct  dwelling  house  or  bnilding, 
or  of  land,"  &c.  One  objection  to  the  settlement  which 
the  appellants  here  set  up  is  that  the  tenement  is  not 
shewn  to  be  separate  and  distinct.  Whatever  be  tbe 
meaning  of  tbe  words^  either  facts  ought  to  be  shewn 
which  satisfy  that  meaning,  or  tbe  words  themaelvea 
ought  to  be  used.  The  statement  here  does  Deither» 
and  is  therefore  bad. 

(a)  See  GiSberi  ▼.  Ptaktr^  2  SaJlk.  6S9. 

(6)  2  Q.  A  548.  553.  SS5.  (c)  3  Q.  B.  800,  aOS. 
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Patteson  J.     We  must  abide  by  the  statute.     The  Qvt^'i  Bmick. 
statement  of  facts  relied  upon  for  the  settlement  should 
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ooDtain  an  allegation  that  the  tenement  was  separate     '^^  Aoseh 
d  dbtinet     The  other  point  we  need  not  consider.         ^^^  in||»bit« 

ants  of 


Williams  J,  The  wQrds  *^  separate  and  distinct " 
h«ife  receiv^  a  legal  interpretation.  The  tenement 
occupied  niust  be  s^p^ate  and  diitinct  from  other  tene-i 
mentis  the  Qccupation  must  not  be  that  of  a  room  in  a 
boute  partly  occupied  by  Others*  That  shews  that  a 
despite  state  of  facts  must  eitist  ii4  order  that  a  settle- 
ment may  be  gfuned ;  and  it  follows  that  words  descrip* 
tive  of  such  a  state  of  facts  ought  to  be  used. 

AViaHTifAN  J.     I  am  of  the  same  opinioui  upon  the 
exprpsi  words  of  the  statute* 

Order  pf  Sessions  afl|rmed« 


Ripov. 
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The  Queen  against  The  Inhabitants  of  St.  ] 

CovENT  Garden. 

/~\N  appeal  against  an  order  of  justices  ren 
Thomas  Hoggarty  from  the  parish  of  St.  1 
in  the  Fields  within  the  liberty  of  Westminster  i 
county  of  Middlesex  to  the  parish  of  St,  Paul,  i 
Garden,  in  the  same  liberty  and  county,  the  S€ 
confirmed  the  order,  subject  to  the  opinion  o 
Court  upon  a  case,  the  material  parts  of  which 
follows. 

The  order  was  set  forth,  purporting  to  be 
by  two  justices  of  the  peace  for  the  city  and  ' 
of  Westminster^  signed  **  John  Johnson  *'    and  ** 


In  an  examin- 
ation touching 
the  settlement 
of  a  bastard 
child  (not 
shewn  to  have 
gouned  any 
settlement 
since  the 
birth),  a  state- 
ment tliat  such 
child  was  born 
"  in  or  about 
1838**  is  not 
sufficiently 
precise;  since, 
under  sect.  71 
of  Stat.  4  &5 
W,  4.  c.  76., 
it  may  be  ma- 
th" birSTshould  P^'^tt^^  and  stated  to  be  given  under  their  banc 

have  taken  5^^,^^ 

place  before 

Au^ist  Hth,  One  of  the  two  examinations  on  which  the  ord 

1834;  and 

the  words  made   (the  other  relatini;  only  to  the  fact  of  c 

"  m  or  about 

do  not  exclude    ability)  was  the  examination  of  Cecilia  Shea^  ott: 

the  supposition  \        1  .  <• 

that  the  child  Hoggurti/  (swom  January  23d,  J  84?4),  who  said :  ^ 

born  laur.  ^^^^  she  is  residing  at  the  workhouse  of  St,  Pancras 

ce^ry  u^a\"an  ^o^nty  o{  Middlesex :  that  she  is  the  mother  of  tl 

««*«*;  ?fi"*^5®J  Thomas  Hoggarty :  that,  in  or  about  the  year 

should  be  sealed  oo      .^  '  j 

with  wax.    An  the  said  T,  Hoggarty  was  born  out  of  wedlock 

impression 

made  in  ink       house  of  One  Mr.  Flight  in  Hart  Street,  now  knc 

with  a  wooden 
block,  in  the 
usual  place  of 
a  seal,  is  suffi- 
cient, when 
tlie  document 
purports  to  be 
given  under 
the  hands  and^ 
seals  of  the 
justices,  and 
is  in  fact  signed  and  delivered  by  them. 


number  33,  Hart  Street^  in  the  parish  of  St.  Paul, 
Garden f  in  the  liberty  of  Westminster  in  the  cot 
Middlesex.^' 

When  the  appeal  came  on  to  be  heard,  the  apj: 
insisted  that  the  order  ought  to  be  quashed  for 
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sufficiency  of  the  examinations,  and  relied  on  the  fol-  QueenU  Beneh. 

lo'wring  grounds  of  appeal.  L— 

2.  That  the  examinations  on  which  the  said  order 
made  are  bad,  defective  and  insufficient,  inasmuch 
they  severally  and  collectively  fail  to  shew  that  the 
said  71  Hoggarty  was  bom  on. or  before  the  14th  day 
<^f  jhigiisi  A.r>.  18S4;  and  also  inasmuch  as  they  like- 
^rise  fail  to  shew  that  the  said  7*.  Hoggartj/  ever  inha- 
bited in  the  said  parish  otSLPauli  Cavent  Garden^  so  as 
to  gain  a  settlement  there.     3.  That  the  said  examina- 
tions contain  no  evidence  sufficient  to  warrant  and  justify 
the  adjudication,  contained  in  the  said  order,  that  the 
said  parish  of  St.  Pauly  Cctoent  Garden^  is  the  place  of 
last  legal  setdement  of  the  said  7*.  Hoggarty»    4.  That 
the  said  order  is  bad,  because  no  evidence  was  received 
hy  the  said  justices  to  shew  whether  the  said  T.  Hog" 
S^^ty  bad  acquired  any  settlement  in  his  own  right; 
although  it  appears  from  the  examinations  that  the  said 
'  7^  Hoggariy  was  present  before  the  said  justices,  aJad 
that  hb  said  mother  was  also  present  before  them,  when 
^e  examinations  were  taken. 

The  Court  of  Quarter   Sessions  overruled   each  of 
these  grounds  of  appeal,  and  held  the  examinations  suf- 
ficient, subject  to  the  opinion  of  the  Court  of  Queen's 
^nch. 

A  further  ground  of  appeal  and  objection  was  that 
the  notice  of  chargeability  was  not  properly  signed :  but 
on  this  the  Court  of  Queen's  Bench  gave  no  decision. 

Another  ground  of  appeal  was  as  follows.  That  the 
said  order  of  removal  is  bad  on  the  face  thereof,  and 
that  the  same  was  not  signed  and  sealed  by  the  said 
two  justices  by  whom  the  same  purports  to  be  made. 
He  respondents  produced  the  said  order  of  removal 
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oil  the  htaring  of  the  appeal ;  and  it  appeared  to  th 

Court  of  Quarter  Sessions  that  the  signaturos  ^  Mk 

Johnson**    and    '*J.   T.  Pratt,''    written    at  the  fee 

thereof,  were  the  signatures  o(  Johti  Johnfon  and  JW 

Tidd  Pratt t  two  of  Her  Majesty's  justices  of  th«  paac 

in  and  for  the  said  county  of  Middlesex.    On  inspcctio 

the  said  ofder,  it  appeared  to  the  Court  not  to  fa 

under  the  seals  of  the  said  justices :  and  the  raspoodwt 

were  called  upon  to  shew  when  and  how  oeitaip  m 

pressions  in  ink  which  were  to  be  observed  near  th 

respective  signatures  of  the  said  justices  were  placed  Oi 

the  said  order.     The  attorney  for  the  respondtnta  wa 

thereupon  called  as  a  witness ;  and  on  his  evidepca  i 

appeared  to  the  Court  that  the  form  of  order  used  n 

this  case  was  a  printed  form :  that  the  parish  oflSoars  o 

St.  Martin  in  the  Fields  employ  a  printer  to  print  ftos 

time  to  time  a  large  number  of  such  forms ;  that  or 

each  sheet  of  such  large  number  of  forms  a  stationer  % 

employed  to  impress  two  marks  in  ink,  which  am  iC 

impressed  by  means  of  wooden  blocks :  and  that  iodi 

impressions,  when  so  made  at  the  foot  of  blank  printed 

forms  of  orders  of  removal,  are  intended  tp  serve  as 

seals  for  the  justices  who  may  sign  such  orders.     Each 

impression  in  this    instance  was  so  made,  before  the 

sheets  of  paper  had  been  sent  to  the  parish  officers  ol 

St.  Martin  in  the  Fields,  by  the  printer  and  stationer, 

and  they  were  in  the  same  state  on  the  order  when  it  was 

made  as  they  were  in  when  it  was  produced  at  the  aea» 

sions.     The  impressions  represent  an  equestrian  figure 

of  St.  Martin  sharing  his  cloak  with  a  i)eggar,  and  are  of 

the  size  of  an  ordinary  seal.    The  Court,  after  hearing 

the  evidence  on  which  these  facts  appearedrheld  that  the 

impr^sion  in  ink  nnide  by  such  blocks  was  a  sufficient 
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•##lto  tpak^  tbt  ordari  when  signed  and  delivered  by 
tbc  josUois,  a  good  and  valid  order. 

If  tba  Court  of  Queao'i  Bench  should  be  of  opinion 
thmt,  any  of  the  objections  to  the  said  examination)  above 
qMei6ed»  ought  to  have  been  allowed  by  the  Quarter 
Sessionsi  or  that  the  said  order  was  not  so  made  under 
the  hands  and  seals  of  the  said  justices  as  tcr  be  a  valid 
order,  the  order  of  seasions  and  order  of  removal  were 
to  be  quaebed ;  otherwise  (o  stand  affirmed* 
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WcrtlQf  and  Bodkin  in  support  of  the  order  of  ses*- 

noiis.    {The  Court  thought  it  unnecessary  to  bear  any 

argument  on  this  side  as  to  the  sealing,)     Proof  of 

birth  was  sufficient  for  the  purpose  of  settlement,  with* 

out  proof  of  residence.      Whatever  argument  might 

fiDrmerly  have  been  urged  on  that  point  under  stat,  18 

&  14  Gsr.  fl«  c.l%  1. 1.,  it  has  now  been^  long  recog^ 

lund  as  Uie  Uw  that  a  birth  settlement  is  conferred  by 

dit  birth  alone  (a).    It  was  not  necessary  for  the  re*- 

spondents,  after  proving  a  birth  settlement,  to  shew  that 

■10  lobsequent  settlement  was  acquired.     A  prima  facie 

^^tfs  for  removal  was  proved. 

The  statement  as  to  the  time  of  birth  is  precise 

^niough.      Stat.  4  &  5   W.^i.c,  76.  did  not  pass  till 

l>4th  August  1834 :  the  Court  will   not  presume  that 

^^inor  about  the  year  1885"  may  mean  seven  months 

later.    It  must  be  taken  that  the  sessions  thought  the 

birth  was  before  the  statute.      Even  if  it  was  subse- 

^Itttnt,  the  birth  place  is  still,  primA  facie,  the  place  of 

^ettleiDent,    That  was  the  general  rale  before  stat.  4  & 

5  Wa.  c.  76. :  Bex  v.  Heaton  Norris  (b).     By  sect.  71 


(«)  See  Begma  v.  Watjord,  post.  Mich.  T.  (November  1 1th)  1845. 

{h)  6  r.  A.  e5s. 
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<<  every  child  which  shall  be  born  a  bastard  aftei 
passing  oF  this  act  shall  have  and  follow  the  settlemi 
the  mother  of  such  child  until  such  child  shall  attai 
age  of  sixteen  '*  or  become  settled  elsewhere.  But 
less  it  appear  that  the  mother  has  a  settlement,  the 
is  settled  where  born.  The  respondents  did  not  I 
,that  the  mother  had  any  settlement:  and  it  is  suffi< 
as  Lord  Denman  C.  J.  suggests  in  Regina  v.  1 
Bovey{a)j  that  they  have  given  the  best  inform 
they  could.  [Lord  Denman  C.  J.  If  the  birth  was 
the  passing  of  the  act,  was  not  it  the  duty  of  the  p 
officers  to  inquire  into  her  settlement  ?]  In  Regi\ 
The  Justices  of  the  Eastaii  Division  of  Sussex  {b)  the  s 
roent  (in  grounds  of  appeal)  was  that  the  pauper 
parochial  taxes  for  a  tenement  ^'  in  or  about  the 
1830;"  and  no  stress  was  laid  upon  the  objection 
this  was  too  vague.  In  Regina  v.  The  Justices  oj 
West  Riding  (Drighlington  v.  Pudsey(c) )  the  groun 
appeal  stated  a  renting  and  occupying  ^*  in  or  al 
the  years  1828,  1829,  or  18S0,  some  or  one  of  the 
and  no  objection  was  taken  on  this  account.  In  Rt^ 
v.  The  Justices  of  Derbyshire  (d)  a  statement,  in  groi 
of  appeal,  that  the  pauper's  father  rented  and  occuj 
a  certain  tenement  ^^  about  the  year  1813"  was 
jected  to  as  not  sufficiently  particular;  but  the  objec 
did  not  prevail.  [Lord  Denman  C.  J.  My  broi 
Coleridge  said :  ^^  I  do  not  like  to  decide  this  quesi 
on  the  objection  as  to  the  uncertainty  of  the  tin] 
and  there  was  another  objection  which  he  held  fat 
Ir  examinations  or  grounds  of  appeal  want  precisioi 


(a)  3  Q.  B.  500.  502.  (6)  10  J,  ^  E,  682. 

(c)  S  Q.  P.  505. 

((/)  1  WiU,  WoU,  i  Hodg.  323. ;  BaU  Court,  ZVm.  T.  18S8. 
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he  averment  of  time  or  of  other  circumstances,  the  QuemU  BemcL 

essions  are  to  judge  for  themselves  whether  a  more  * 

complete  statement  was  material  or  not  in  the  parti-  -^^  Qusin 

rular  case ;  Begina  v.  Bridgeaater  (a),  Regina  v.  The  The  Inhabfu 

ants  of 

^caxrierjff  PanJtqfract  (i).    It  is  to  be  presumed  here  St.  PAor, 

that  the  mother  gave  the  best  information  she  could ;  Gaadik. 
and  it  does  not  appear  that  her  settlement  was  not  in 
Sir.  fauPs  Caoent  Garden. 


Pashley,  contra.    If  the  mother  did  not  know  that  the 
birth  took  place  before  August  14th,  18S4,  the  order  of 
removal  should  not  have  been   made.     [Lord  Deri' 
monC.  J.     It  is  sufficient  for  parish  officers  to  tell  all 
they  know,  if  that  which  they  do  tell  makes  the  settle- 
ment dear.     But  if  they  state  what  leaves  this  doubt- 
H  it  may  make  their  whole  case  bad.]     Here,  as  in 
Begina  v.  Rip(fn  (c),  decided  this  morning,  it  is  consis- 
tent with  what  is  stated  that  no  settlement  may  have  been 
gained.    In  Regitia  v.  TTie  Justices  of  Derbyshire  (d)  the 
QocertaiDty  of  the  time  could  not  have  been  of  conse- 
qoence  unless  the  words  ^^  about  the  year  1813"  could 
have  included  the  year  1819,  when  stat.  59  G.  3.  c.  50. 
came  into  operation.     [Lord  Denman  C.  J.     That  case 
was  not  argued  with  reference  to  the  possibility  of  the 
precise  time  being  material.]     "  About "  a  given  year 
n^y  extend  to  a  year  before  or  after  that  named.     It  is 
argued  that  the  sessions  may  exercise  their  judgment 
on  such  an  allegation,  and  may  have  thought  here  that 
^^  time  was  sufficiently  ascertained  to  exclude  August 
1834.    But,  as  was  asked  by  Lord  Denman  C.  J.  in 

(»)  10  A,  J-  E.  693.  (6)  2  Q.  B.  548.       • 

(c)  Am^  p.  225.  (d)  1  WiU.  WoU,  $  Hodg,  323. 
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Regina  v.  Narih  Baoey  (a),  *^  why  is  any  thing  to  bi 
to  implication  ?  "  If  this  be  neededi  the  evidence  i 
not  warrant  making  an  order.  It  is  assumed  here 
the  mother's  settlement  may  have  been  \n  SU  Pi 
Cavent  Garden ;  but  it  does  not  appear  that  the  q 
tion,  whether  it  was  so  or  notf  was  put  to  her  dm 
the  examination.  Where  the  party  who  might  pro* 
fact,  if  it  existed,  is  present  and  not  examined  on  it» 
conclusion  must  be  that  such  fact  cannot  be  prov 
Regina  v.  Lffdeard  St.  Lawrence  {b)»  Since  itati  ' 
5  W.  4.  c.  76.,  the  birth  place  of  a  bastard  child  b 
the  primd  facie  settlement.  In  Regina  ▼•  The  Jmk 
of  the  West  Riding  (c),  the  precise  year  could  not  h 
been  material :  and  it  was  needless  to  insist  on  the  m 
of  particularity  in  that  respect,  the  ground  of  apf 
being  clearly  bad  in  another. 

Further,  the  seal  described  in  the  case  was  no 
legal  one.  [Lord  Denman  C.  J.  How  do  we  seal 
writs  ?]  The  writs  are  marked  with  the  known  sea 
a  Court :  these  are  the  seals  of  individuals.  A  seal  is 
fined  to  be  cera  sigillo  impressa.  If  not  wax,  th 
should  at  any  rate  be  a  tenacious  substance,  capabU 
receiving  a  visible  impression.  [  Williams  J.  How  mi 
substance?]  At  least  ink  is  not  the  kind  of  subataz 
iWighiman  J.  Suppose  a  man  with  his  seal  imprei 
the  paper.]  That  is  rather  a  stamp  than  a  seal.  {Won 
here  referred  to  1  Sugd.  on  Powers^  300 ;  and  Lord  D 
man  C.  J.  read  the  passage  {d) ).    In  Shepp.  Tbuchsi. 


(a)  2  Q.  B,  504.  (6)  11  J,  f  E,  616.  6S8. 

(c)  2  Q,  B,  505. 

{d)  6th  ed.  ch.  6.  s.  4.  §  11.  "  This  shews  the  importance  which 
common  law  igtaches  to  the  ceremony  of  sealing.  But  it  is  not  oecoM 
that  an  impression  should  be  made  with  wax  or  with  a  wafer.     If 
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cbi{K  4y  ii  jt  nud  tfatt  <<  in  every  deed  or  writing  there  QuMn't  J^neh. 

act  two  putt  oonsidenble :  *'  end  the  first  of  theie  is  .. 

«<  the  external  or  material  part,  i.  e.  the  parchment  or 

^mfUf  wiUL  and  writing^'"      In  Lightjboi  4*  Bktler^s 

Cam  (a)  ii  eeeros  to  be  assumed  that  the  seal  is  always 

Xm  wsxs  and  in  Adamy.  Ken{b\  where  the  plaintiff 

rdisd  upon  a  bond,  not  sealedi  but  marked  in  a  parti- 

^ir  manner  with  a  pen  in  the .  place  where  bonds 

annlly  are  sealed,  and  alleged  a  custom  in  Jamaica  to 

ensate  bonds  in  this  way,  the  Court  granted  a  rule 

nai  ibr  n  new  triali  becadse  eridence  of  the  custom 

OBght  not  to  have  been  admitted. 


Lord  Denman  C.  J.     We  do  not  wish  to  encourage 

^  slightest  doubt  on   this  last  point.     And  we  are 

obliged  ft>  say  that  the  order  is  wrong  on  another 

Cn)iiiid.    In  a  case  where  no  presumption  existed  that 

^  ohild  was  bom  at  one  period  or  anotheri  the  raagis* 

^"^  ought  to  hare  ascertained  how.  that  fact  was. 

Mie  statement  made  by  the  mother  imposed  on  them  the 

^Qty  of  enquiring  whether  the  birth  took  place  before  or 

^fter  the  statute  4  &  5  fF.  4.  c.  76.  came  into  operation. 

'  ca)inot  say  that  a  statement  in  examinations  is  not  ' 

^flScienti  where  the  information  is  all  the  parties  pos- 

*«as,  and  the  date,  if  left  imperfect,  is  immaterial.    But 

'n  ibis  case,  where  the  date  was  so  very  material,  and 


I,  stick,  or  other  instrument  used,  be  impressed  by  the  party  on  the 

plain  parchment  or  paper,  with  an  intent  to  seal  it,  it  is  clearly  sufficient ; 

^■hI  thwefore  where  the  instrument  is  a  deed,  and  on  proper  stamps,  and 

^^  >•  stated  in  the  attestation  to  have  been  sealed  and  delivered  in  tlie 

V'^scnce  of  the  witnesses,  it  will,  in  the  absence  of  evidence  to  the  con- 

^^^t  be  presumed  to  have  been  sealed,  although  no  impression  appear  on 

^  parchment  or  paper.     This,  I  am  told,  Lord  Eldon  deqded  when  in 

^Common  Pleas.'* 

(•)  2  Leon.  21.  (6)  \  B.  ^  P.  360. 
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DO  inquiry  appears  to  have  been  made  for  the  pu 
of  fixing  \if  we  must  hold  the  examination  insuffid 

Patteson  J.  This  case  is  not  exactly  like  2 
V.  JTie  Justices  of  Derbysliire  {a) :  there  the  words 
"  about  the  year  1818; "  here  they  are  **  in  or  d 
the  year  1888 ;  which  implies  that  *^  about "  is  not  i 
to  signify  ^Mn:"  it  may  therefore  mean  in  18; 
in  1884:  and  it  is  material  that  the  birth  should 
been  before  August  14th,  1884;  In  the  former  csl 
precise  time  was*  not  material.  Here,  too,  the  n 
was  examined ;  and  it  does  not  appear  that  any  fi 
question  was  put  to  her,  or  any  inquiry  made  as  t 
own  settlement. 


Williams  J.  I  ground  my  opinion  on  the  c 
time  at  which  the  birth  took  place.  The  examij 
referring  to  a  point  of  time  where  the  exact  date 
be  so  material,  the  words  ^*  in  or  about ''  war 
requisite  particularity.  We  must  hold  that  th< 
amination  is  too  loose. 

WiGHTMAN  J.     It  is  so  difficult  to  Say  what 
will  satisfy  the  word  *<  about,"  that,  where  time 
material,  it  ought  to  be  better  ascertained  than 
be  by  that  expression.    I  am  not  prepared  to  holi 
<<  in  or  about  the  year  1888  "  may  not  mean  after  /. 
1884. 

Order  of  sessions  quashe 


(a)  1  Will  WoU,  4-  Eodg,  323. 


(6)  See  the  next  case. 
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Queen*sBencfu 

[1846.] 
The  following  case  may  conveniently  be  added  here. 

Tie  Queen  against  The  Inhabitants  of  St.  Anne,  [&<«««oy, 

Westminster  (a). 

ON  appeal  against  an  order  of  one  of  tiie  magistrates   A  statement  in 
an  examination, 

of  the  Metropolitan  police  courts,  for  the  removal  that  the  pauper, 

^  _  ,  **  in  or  about 

of  Mary  NotUy  from  the  parish  of  St.  Pancras^  Middle^  the  year  i8S2," 

sejr,  to  the  parish  of  St.  AnnCy  JVestrntJisterj  the  sessions  yc„\y  scryant, 

confirmed  the  order,  subject  to  the  opinion  of  this  Court  [^"^^eh  «^ 

on  the  following  case.  *^?  *?'""« 

°  might  hate 

The  only  examination  on  which  the  order  was  made  ^^^^  P^*ce 

*^  after  Avgusi 

was  the  following.     "  Metropolitan  police  district,  and    I4th,  i8.S3,and 

the  year's  ser- 

county  of  Middlesex^  to  wit.    Maiy  Notlej/j  of  the  work-  vice  under  it 
house  of  and  in  the  parish  of  St.  Panaas  in  the  said  have  not  been 
district  and  county,  on  her  oath  says  that,  in  or  about   htfmeAugutt 
the  year  1832,  being  unmarried  and  having  no  child  or  ^jJa  Jo^no^^t. 
children,   she   was  hired  as  a  yearly  servant  by  Mr.  J^ementhave 

'  ^  J  J  been  acquired, 

yfa]ker  of  No.  17  Soho  Sqtuire^  in  the  parish  of  St.  Anne^  ^y  ^tat.  4  &  5 

W,  4.  c.  76*. 

'n  the  liberty  of  Westminster  in  the  county  of  Middlesex^   s.  65, 

^usic  publisher,  as  domestic  servant,  at  the  yearly  wages  that  the  pauper, 

°f  9/.,  diet  and  washing.     That  examinant  served  the   unmarricdTnd 

said  Mr.  fValter  at  his  residence,  No.  17  Soho  Square  iTchMrenr^"^ 

foresaid,  in  the  said  parish  of  St.  Anne^  under  such   "^^  ^^'**'^,  ^^  ^• 

'  *  '  as  a  yearly  ser- 

Jearly  hiring:,  for  one  year  and  upwards,  namelv,  for  vant, and  served 

X^  him  under  such 

^Oout  one  year  and  five  months  or  more,  and  lived  yearly  hiring 

ffc     J  -It  r  1  •  ^"^^  ^°^^  years 

^nd  lodged  in  the  house  of  her  said  master  the  said  and  more,  and 

lived  and 
lodged  in  the 
appellant  parish  "  for  more  than  forty  days  next  preceding  the  termination  of  the  said  ser- 
y^ce,**  was  held  insufficient,  inasmuch  as  tlie  language  imported  several  yearly  hirings,  and 
^^  was  not  stated  that,  at  the  time  of  the  last  hiring,  the  pauper  was  unmarried  and  wilh- 
^t  child  or  children. 

(a)  Reported  by  IT,  Mcrivalgf  Esq. 
VOL.  VII.    N.  S.  R 
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Volume  FIT.    Mr.  Walker  at  his  residence,  No.  17  Soho  Square  afon 
1 04.^ 

'___  said,  in  the  said  parish  of  St.  Anne^  for  and  during  al  1 

The  QuK«N     ^j^g  ^gj.j^  Qf  jjgj.  gjjjj  service,  which  she  quitted  about  ti^M^ 

The  Inh^it-    years  ago,  and  hath  gained  no  subsequent  settlemeoC^^ 

Si.  Akkk,      That,  previously  to  her  service  to  Mr.  Walker  in  &te^ 

WcsmiMSTSK.  ^^ 

Square  as  aforesaid,  namely  in  the  year  1827)  exami-''^'''^ 
nant,  being  then  unmarried,  and  having  no  child  or  chil*-"^ 
dren,  was  hired  as  a  yearly  servant  by  Mr.  Stroud  at 
the  yearly  wages  of  7/.,  with  diet  and  lodging.     That 
she  served  the  said  Mr.  Stroud  at  his  residence,  which 
was  in  Crown  Street  in  the  aforesaid  parish  of  St.  Atme 
in  the  liberty  of  Westminster^  under  such  yearly  hiring, 
for  about  four  years  or  more,  and  lived  and  lodged  in 
the  house  of  her  master,  the  said   Mr.  Stroudj  at  his 
residence,  for  more  than  forty  days  next  preceding  the 
termination  of  the  said  service,  and  on  the  last  day 
thereof.     That   examinant  quitted  the  said  last  men- 
tioned service  of  Mr.  Stroud  about  three  or  four  months 
before  she  was  hired  into  the  first  mentioned  service  of 
Mr.  Walker  in  Soho  Square, 

The  third  ground  of  appeal  was,  that  the  examina- 
ation  was  bad  and  insufficient  &c.,  inasmuch  as  it  al- 
together failed  to  disclose  such  facts  as  showed  that 
Mary  Notley  ever  acquired  a  settlement  in  St.  Anne^s^ 
and  that  every  fact  stated  in  it  might  be  true  without 
the  said  Mary  Notley  having  acquired  any  settlement 
in  St,  Anne's.  Under  this  ground  of  appeal  the  ap- 
pellants contended  that  no  hiring  for  a  year  was  shewn, 
either  to  Mr.  Walker  or  Mr,  Stroud:  that,  as  to  the 
hiring  to  Mr.  Walker^  it  was  not  shewn  to  have  been 
under  a  contract  of  hiring  and  service  which  would 
be  completed  at  the  time  of  the  passing  of  stat.  4  & 
5  W.4!.  c.  76.  on  the  14th  of  August^  1834:  and  that, 
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as  to  the  hiring   with  Mr.   Stroud^  it  was  not  shewn    Queetd  Bench. 


1846. 


Wkstmimstkk. 


that  the  pauper  inhabited  for  forty  days  in  St.  Ann^s 
fVestminster^  under  any  hiring  for  one  year  made  '^®  Qumk 
whilst  the  pauper  was  unmarried  and  without  child  or  "The  Inhabit- 
children :  and  also,  that  the  only  forty  days'  inha«  St.  Ammx, 
bitancy  in  Si.  Anne^s  Westminster  during  the  service 
with  Mr.  Stroud  might  have  been  an  inhabitancy 
during  a  service  not  completed  before  the  14th  of  ^ti- 
gust  1834. 

The  sessions  held  that  the  examination  sufficiently 
disclosed  a  settlement  by  hiring  and  service,  and  con- 
firmed the  order,  subject  to  the  opinion  of  this  Court 
on  the  above  objections. 

Prendergast  and  Howortkf  in  support  of  the  order  of 
sessions.     First,  as  to  the  service  with  Walker,  although 
it  might  be  insufficient  to  state  that  a  hiring  took  place 
"  in  or  about  the  year  1833,"  on  account  of  the  pos- 
sibility of  the  service  having  taken  place  partly  after 
-^^ugusl  1834;  Regina  v.  St.  Paid,   Covent   Garden  {a)  ; 
^«t,  inasmuch  as   the   year  stated   is  1832,   the   date 
nnot  be  said  to  be  too  vague.     Secondly,  as  to  the 
^rvice  with  Stroud,  the   evident  meaning   of  the  ex- 
inant  is,  that  she  was  unmarried  at  the  period  of  the 
contract  of  hiring,  whether  that  is  to  be  taken  as  a 
ingle  contract  extending  over  four  years,  or  as  four 
«arly  contracts. 

PcLshley,  contra.     First,  Regina  v.  St,  Paid,  Covent 

Gtarden  (a),  is  precisely  in  point :  for  the  statement  in 

that  case  was  held  too  general,  expressly  because  the 

'^ords  **  in  or  about "  might  include  at  least  the  next 

year,  and  therefore  a  person  stated  to  be  born  in  or 
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Volume  vii.  about  18S3  might  be  born  after  August  1834:  so  here,  i 

'   _  hiring  stated  to  have  taken  place  "  in  or  about  1832' 

The  QussN  jj,^y  Yi^ye  been  after  August  1833,  and  consequently  th< 

The  Inhabit-  service  Under  it  rendered  ineffectual  by  4  &  5  Jfl  4 

ante  of  "^  ^ 

St.  Anns,      c.  76.  5.  64.     Secondly,  the  statement  as  to  the  hirinf 

WSSTMINSTSR. 

with  Stroud  leaves  it  in  doubt  whether  the  examinan 
was  unmarried  at  the  times  of  the  second,  third  an* 
fourth  yearly  hirings ;  under  the  fourth  of  which  thi 
residence  of  forty  days  took  place.  It  is  true  that 
marriage  during  the  year  relied  upon  would  not  destroy 
the  settlement ;  Rex  v.  Barton  upon  Irwell  (a) ;  but  tla 
settlement  could  not  be  gained  under  a  hiring  mad! 
after  marriage,  and  the  implication  of  law  is  that  thea 
was  a  fresh  hiring  each  year ;  Rex  v.  St.  Giles\  Ream 
ing  (i).  Rex  v.  Cawhoneyboime  (c),  1  Not.  P.  L.  345  {am 
In  a  former  case  of  Regina  v.  St.  PatiTs,  Covenl  Ga 
den  (f ),  the  decision  of  the  Court  went  even  farther  ih^ 
is  here  required. 

Lord  Denman  C.  J.  As  to  the  hiring  with  Walk^ 
the  case  is  undistinguishable  from  Regina  v.  St*  PauT^ 
Covent  Garden  (g),  decided  last  year.  As  to  the  hiring 
with  Stroud^  it  must  be  taken  that  there  was  a  fresZ 
contract  at  the  beginning  of  every  fresh  year :  and, 
if  so,  it  is  not  shewn  that  the  forty  days'  inhabitancy 
took  place  under  a  hiring  made  while  the  pauper  was 
unmarried  and  without  child  or  children. 

Patteson  and  Williams  Js.  concurred. 

Order  of  sessions  quashed 

(o)  2  Af.  4[-  5.  329.  (6)  Cold.  54. 

(c)  10  Edit,  88.  (rf)  4th  ed. 

(<f)  Note  (6)  to  Regina  v.  PilJcinglon,  5  Q,  D,  GO'9. 
(g)  Ante,  p.  2S2. 
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QueefCi  Bench, 
1845. 


THe  Queen  against  The  Inhabitants  of  St.  Anne, 

WfiSTBilNSTER. 

Saturday, 

C  St.  Anne,  Westminster,  against  St.  Leonard,     "^  * 

Shoreditch.^ 

OK  appeal  against  an  order  of  a  Metropolitan  Police    On  applicaUon 
to  justices  for 

Magistrate,  whereby  Thomas  Munday^  his  wife  and  anoiderof 

^'^  ildren,  were  removed  from  the  parish  of  St.  Leonard,  settlement  al- 

^^^n^ditchj  in  Middlesex^  to  the  parish  of  St.  Anne  within  interesTin  Uuid 

*^^  Uberty  o{  Westminster,  the  sessions  confirmed  the  ^<^^^^7^ 

J  '  pauper  as  aa« 

^**^er,  subject  to  the  opinion  of  this  Court  upon  a  case  «;jn»«™'«>|;- 

•'  •  *  The  examin- 


**"  ^"^ich  was  substantially  as  follows.  «tion  stated 

this  interest. 

The  order  was  made  on  the  examination  of  Maria  and  the  grant 

^^miay,   who  deposed :     That   she    '*  is  the   wife   of  administration, 

Munday,  to  whom  she  was  married,  at "  &c.,  dates ;  and,  to- 

^     «ind  by  him   hath   five  children,"  &c.     **That,   on  f;;fj^nr,tl*n!*'* 

vW«  19th  day  of  January  1834,    Stephen  Munday,  the  J^^g^'^ff^"^ 

\^ Toother  of  this  examinant's  said  husband,  died  possessed  p®"***  *^P'"  °^ 

letters  of  ad- 

o^  an  estate,  that  is  to  say,  a  dwelling  house,  situate  ministration 

-^-,  corresponding 

^o.  1.  Market  Street,   Nexvporf  Market^  in  the  parish  of  in  nani€>s  and 
Sf.Jn»^,  within  the  liberty  "  &c. ;  "which  said  dwell-  letters  described 
ing  house  was  then  of  the  value  of  40/.   per  annum.   LtionVbuMhe 
Tliat  the  said  Stephen  Munday  made  and  executed  his   d"';;j,""^j;i" 
/astwill  and  testament,  bearing  date  the   19th  day  of  Pj^'w'y  shew 

*^  •'  that  any  iettc^rs 

January  1834,  but  did  not  therein  appoint  any  executor :   of  administra- 

.    .  .  *  tion  were  pro- 

whereupon  letters  of  administration,  with  the  will  an-  duced  before 
nexed,  on  the  renunciation  of  certain  parties  in  such   nor  was  an*y 

notice  given  to 
the  appellants 
of  their  having  been  produced. 
Held  that  the  examinations  were  not,  on  that  ground,  insuflScient ;  for  that  it  mu>t  be 
assumed  that  the  letters  sent  to  the  appellant  parish  were  before  the  justices. 

▼OL.  VJI.    N.  S.  S 
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Voiume  VII.    letters  named,  were  granted  to  this  examinant's  has 
'__  band,  the  said  Thomas  Munday^  bearing  date  the  26tl 


Tiie  QuHM     day  of  July  lSS4f :  and,  as  administrator,  with  the  wil 
Tiie  Inhabit,    annexed,  of  the  said  Stephen  Jf.,  he,  the  said  Thtmui 

ants  of  "^ 

St.  Anns,      M.f    occupied    the   said    dwelling  house    and   resida 

Westminstsb* 

therein  for  forty  days "  &c.  (stating  a  settlement  bj 
residence). 

The  following  were  the  only  grounds  of  appeal  ma 
terial  to  the  present  case,  and  upon  which  the  appel 
lants  relied. 

1.  That  it  does  not  appear  by  the  said  examinatio 
that  the  said  order  of  removal  is  founded  upon  aik 
legal  or  sufficient  proof,  or  any  evidence,  of  the  grar 
or  issuing  of  letters  of  administration,  with  the  wi 
annexed,  of  the  estate  and  effects  of  the  said  Stephen  M 
deceased,  to  the  said  Thomas  Af.  as  administrator. 

2.  That  it  does  not  appear  by  the  said  examinatio 
that  the  letters  of  administration,  with  the  will  annexes 
were  produced  before  the  removing  justice  at  the  tior 
of  his  enquiring  into  the  settlement  of  the  said  7%ont^ 
Munday^  and  of  making  the  said  order  of  remova.1 
and  the  said  order  of  removal  is  founded  upon  bad  an 
insufficient  evidence,  for  that,  without  such  productid 
of  such  letters  of  administration,  there  was  no  evident 
before  the  removing  justice  to  establish  the  title  of  t1 
said  Tliomas  M.  as  administrator  of  the  said  Stephen  2i 
deceased. 

When  the  case  came  on  to  be  heard,  and  the  app^ 
lants  objected  that  the  examinations  were  insufficies 
and  relied  upon  the  first  and  second  grounds  of  app^ 
above  stated,  the  respondents  argued  that,  taking  C^ 
examination  and  letters  of  administration  togeth^ 
which  the  Court  ought  to  do,  as  they  had  been  s^ 
together  to  the  appellants,  and  had  been  filed  togetfep 
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in  the  court  of  sessions,  and  as  the  date  of  the  letters    Qucars  Bmch. 

of  administration  was  stated  in  the  examination,  it  ap- J 

peared  that  they  must  have  been  produced  before  the     '^®  Queen 

removing  magistrate;  and  that,  at  any  rate,  they  ought    IT'®  inhabit- 
ants of 

to  be  allowed  to  prove  that  the  letters  of  administra-      St.  Akne, 

tion  mentioned  in  the  examination  were  produced  before 

tlie  removing  magistrate.     The  appellants  objected  that 

sueh  proof  could  not  be  permitted  in  answer  to  their 

said  objections.      The  Court  received    the   evidence, 

subject  to  the  opinion  of  the  Court  of  Queen's  Bench 

on  its  admissibility. 

It  was  proved  that,  at  the  time  of  making  the 
order,  the  letters  of  administration  were,  as  alleged 
by  the  respondents,  in  fact  produced  before  the  re- 
tnoTing  magistrate :  and  it  was  admitted  that,  to- 
gether with  the  copy  of  the  examination  and  order,  a 
copy  of  the  letters  of  administration  with  the  will  an- 
nexed had  been  sent  to  the  appellants,  but  without 
sny  notice  to  the  appellants  that  the  same  had  been  so 
prodaced  before  the  said  removing  magistrate:  that 
&  nile  of  Court  of  the  said  sessions  requires  the  ap- 
pellants to  file  a  copy  of  the  order  and  examinations ; 
^d  that  the  appellants  had  filed  a  copy  of  the  letters 
of  administration  with  the  will  annexed,  together  with 
^oopy  of  the  examination.  The  sessions  allowed  the 
^  of  the  production  of  the  letters  of  administration 
l^ore  the  removing  magistrate  to  be  proved,  and  over- 
>^led  the  objection,  and  confirmed  the  order,  subject  to 
this  case. 

ir  the  Court  of  Queen's  Bench  should  be  of  opinion 
^hatthe  said  examination  was  insufficient,  on  the  ground 
^t  it  did  not  appear  from  it  that  the  letters  of  admi- 
oistration  with  the  will  annexed  were  produced  before 

s  2 
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Volume  Fii,    the  removing  magistrate,  and  that  such  defect  coul 
*        not  be  remedied  by  evidence  of  the  production,  ih 


TheQoxKN     ^Q  order  of  the  said  magistrate  and  the  order  of  sea:_ 
The  Inhabit-    sions  confirming  the  same  were  to  be  severally  quashecm: 
St.  Ankx,      otherwise  to  be  affirmed. 

WjcSTMIMCTSE.  1.1.  /     V 

The  case  was  argued  m  this  term  (a). 

Prendergastf  in  support  of  the  order  of  sessions.  T  T 
removing  justice  might  act  on  the  evidence  before  hi  ^ 
No  proof  of  the  letters  of  administration  was  nec^^ 
sary:  they  prove  themselves,  when  produced.  >Xc: 
was  it  necessary  that  the  fact  of  the  production  shoua  I< 
appear  on  the  examination ;  indeed,  this  could  not  1> 
done,  as  there  was  no  proof  of  the  letters  of  administratioi 
that  could  be  given  by  witnesses.  The  letters  were  ir 
fact  transmitted,  and  have  been  filed.  The  examination 
shewed  the  identity  of  the  party  named  in  the  letters 
with  the  party  who  is  alleged  by  the  examinant  to  be 
the  administrator,  by  the  correspondence  of  names  (&} 
and  dates.  The  magistrate  has  no  duty,  nor  even  means, 
of  recording  the  production  before  him.  The  case  i^s 
unlike  that  of  an  indenture  of  apprenticeship,  which 
quires  parol  testimony  to  establish  it. 


Pashlcy  contra.  The  examinations  ought  to  sh 
complete  legitimate  evidence;  Regina  \.  MildefihaU(^^)^ 
Regina  v.  Flockton  (d)^  Regina  v.  Rishtvorth  {e) :  wl3»^ 
they  do  not  shew  will  not  be  presumed  to  have  b^^* 
produced.    A  distinction  is  suggested  between  letters    ^ 

(a)  Jpril  S6th.     Before  Lord  Denman  C.  J.,  Patteton,  WiOiamt  ^"^ 
fTightman  Js. 
(6)  ThU  was  assumed  in  the  argument,  though  not  expretsly  stated  '" 


.».  - 
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administration  and  an  indenture  of  apprenticeship,  on  QMeen*s  Bendu 

(be  ground  that  the  letters  prove  themselves;  but  so  1_  _ 

ioes  an  indenture  thirty  years  old ;  and  yet  proof  of    '^^^  Qukkw 
(his   must  appear  on  the  examinations.     All  the  evi-    Thelnliabit. 

ants  of 

dence  taken  must  be  sent  to  the  appellant  parish  ;  Re^      St.  Amki, 
gtna    V.  Oidwell{a).       There    Coleridge  J.   said,    that 
^^examination  "  means  the  entire  body  of  evidence  taken 
on  tbe  occasion  of  making  the  order.    [^Patteson  J.  The 
\etters  here  are  so  sent  to  the  appellants.]     But  tbe  party 
\s  not   identified:  at  present  there   is   a  mere   impli- 
cation  suggested   from   correspondence   of  names  and 
dates.     Why  should  not  the  witness   have  proved    in 
terms  that  Thomas  Munday  was  the   party   named  in 
letters  of  administration  **  now  produced  and  shewn  " 
to  the  removing  justice  ?    Where  a  settlement  by  assess- 
ment to  a  rate  is  set  up,  the  party  must  appear  by  evi- 
dence to  be  the  person  named  in  the  assessment.     The 
fact  that  the  letters  of  administration  are  sent  with  the 
order  can  make  no  difference :  it  does  not  shew  to  the 
appellants  that  the  letters  which  are  sent  to  them  were 
before  the  removing  justice,  or  were  those  spoken  of  by 
the  witness. 

Cur,  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
*e  Court. 

It  is  impossible  in  this  case  not  to  see  that  the  letters 
^Qt  with  the  examination  were  the  same  as  those  which 
^^  before  the  removing  justice.  This  decision  will 
*^ot  interfere  with  that  in  Regina  v.  Mildenhall  (i),  where 
'^  did  not  appear  that  the  order  of  sessions  had  been  be* 
'Ore  the  justices. 

Order  of  sessions  affirmed. 

(t)  9  ^.  fr  E.  836.  ib)  2  Q.  B.  517. 

s  3 
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^un/ay,  WiLLiAMS  agaiust  The  Queen. 


Mat/  3(1. 


(In  Error.) 


r^j  '^  *  ?        T^HE  plainliflP  in  error  was  indicted  at  the  Somers^^ 
«.  25.  enacts  skire  Quarter  Sessions,  for  that  he,  on  &c.,  witfc 

"That  if  any  '  ' 

person  shall        force  and  arms,  at  &c.,  **  one  mare  of  the  price  of  \0L^ 

steal  any  horse, 

mare,"  &c,  One  saddle  of  the  value  of  Ss,^  and  one  bridle  of  the 

fully  kill  any  value  of  25.,  of  the  goods  *'  &c.,  "  feloniously  did  steal, 

with' intent  to  ^^^^i  '^^d  and  Carry  away,  against  the  peace  "  &c.;  wiih- 

steai  the  ^^^  ^^y  allegation  that  the  offence  was  against  the  form 

feeder  ^au^^'  ^^  ^^^  Statute.     He  pleaded,  Not  guilty ;  and  a  general 
guiih/qffeioni/,**  verdict  of  Gulltv  was  returned ;  and  he  was  thereupon 

and,  on  convic- 
tion, suffer         sentenced  to  be  transported  beyond  the  seas  for  fifteen 

deatli.     Sut. 

2  &  3  /r.  4.       years. 

duces  the    "^        Error  was  brought  upon  this  judgment. 

punishment  to 
transportation 

for  life :  and  p,  Edwardsy  for  the  plaintiflT  in  error.     The  conviction 

Stat.  7  »r.  4.  4f  ' 

1  Vict.  c.  90.     dees  not  warrant  the  statutable  sentence.     At  common 

«.  1.  totrans' 

portation  for  law,  Stealing  the  mare  would  be  a  larceny  of  the  same 

ten, nor  more  kind  as  Stealing  the  saddle  and  bridle;  and  no  part  of 

years.        '  the  charge  could  warrant  a  sentence  of  transportation, 

ment^ha^rged  ^'^'^'^  ^^  entirely  statutable.     While  stat.  7  &  8  G.  4. 

defendant  with  ^^  29.  5. 25.  was  in  operation,  the  offence  of  8tealin«;  a 

feloniously  '  o 

stealing  a  mare,  male  was  capitfH.    If  the  evidence  on  such  an  indictment 

saddle  and 

bridle,  and  did    as  this  had  been  only  of  stealing  the  saddle  and  bridle, 

not  conclude 

contra  formam 

statuti :  a  general  verdict  of  Guilty  was  found. 

Held  Uiat  as  stealing  the  mare,  as  weW  an  stealing  the  saddle  and  bridle,  was  a  felooy  at 
common  law,  and  not  created,  or  altered  in  its  nature,  by  statute,  the  offence  was  cor- 
rectly described  in  the  indictment,  and  the  statutable  punishment  of  fifteen  years*  transport* 
ation  would  attach  to  Uic  stealing  the  mare. 
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WiLUAUS 
T. 

The  Quiiir. 


the  verdict  must  still  have  been  Guilty :  but,  under  that  Ciwen'j  Uettck, 

1845. 
stAtute,  the  punishments  for  the  different  offences  would  [^ 

li&ve  been  very  different.     Stat  2  &  3  ^.  4.  c.  62.  s.  1. 
does  away  with  the  capital  punishment  for  stealing  mares, 
and  substitutes  transportation  for  life;  which,  by  stat. 
V    /f^.  4.  &  1  VicL  c.  90.  5.1.,  is  altered  to  transport- 
ation for  not  less  than  ten,  nor  more  than  fifteen,  years. 
-But  the  nature  of  the  offence  is  not  altered  by  either 
statute:   and   this   indictment,  not   concluding  contra 
formam  statuti,  must  be  considered,  as  to  all  the  lar- 
cenies charged,  to  be  an  indictment  at  common  law:  if 
not^  it  must  at  any  rate  be  understood  to  relate  to  such 
larcenies  only  as  are  still  punishable  by  the  common 
laiv,  namely,  the  larceny  of  the  saddle  and  bridle.    The 
distinction   between   indictments  at  common  law  and 
those  under  a  statute  is  very  important :  the  indictment 
under  a  statute  must  select  the  proper  statutable  terms : 
for  instance,  an  indictment  under  stat.  7  &  8  G.  4.  c.  29. 
^  25.,  for  stealing  a  **  sheep,"  will  fail,  if  the  larceny 
proved  is  of  an  ewe ;  Rei'  v.  Puddifoot  (a) :  yet  no  such 
i^ule   is   applicable   to  an  indictment  at  common  law. 
-^n  indictment  for  riot  or  for  perjui*y,  if  not  laid  contra 
^ormam  statuti,  will  be  an  indictment  at  common  law ; 
^  HaL  P.  C.191.  part  II.  c.  2.5.;  and,  in  a  preceding 
passage,  it  is  said  :  *^  If  an  offence  be  at  common  law, 
^'id  also  prohibited  by  statute,  with  a  corporal  or  other 
Penalty,  yet  it  seems  the  party  may  be  indicted  at  com- 
*^on  law,  and  then,  though  it  conclude  not  contra  **  (for- 
^^^aoi)  *<  statuti,  it  stands  as  an  indictment  at  common  law, 
^nd  can  receive  only- the  penalty,  that  the  common  law 


(«)  1  Moo.  Or,  Ca^  247.     But  see  Rc^na  v.  MiCuUey,  2  Moo,  Cr.  Co. 
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***  *;:.  '     i#i»t:  i,.  i,  ±L.  ^  1 11  :  "^  1:  MLJUfc  id  be  ukamt 

T^«  cianima|riMn.da«i.iiiaciiffl:-sy«motAdlDew^  1 
Tk  ^-Bcr.  rn/io,  HI  HI  ludcmisic  k  '«™»'»f  jkv^  as  crcrr  iidicl* 
nisn:  v-mm.  cucl  nzc  raiitnuing  csiioa  fanam  tfiUt^ 
isioiL  le  TucfTT  IX  2E.  AiiT  dueTcJccs  af  as  iMScnMOtdo 
ii:c  cmcuiae  r«nr,*x  iue'iuul  «■*"''•:  and  tfae  oftooe  in- 
^■^■*<^  !•£  axiT  7ruxiJ2i]iss£  rr  "'■^^"  aomI  bok  bv  wnw 
jrv^.  £  i»  V XtfiLj  jziBix&caar.  sue  mojmigmtmtM. all ca 
'XK  r'^'sx  icca  x.  Bos  if  i^  cdeaoe  vcre  abo  u 
Bi  f-'niinnr  isv.  I  nice  jc  io  be  a  a  grett  meisve 
ic  IX3»  err.  isic  ixucBeBE  aaar  be  iRcnfl 
ice  IX  c&SKS  m  czmsDcm  ^sv.  "faoiigh  die  indirtfBt 
cq-cTaag:  crcirft  icrzxxus  iCiiEBxL'*'  The  priac^  M 
bepc:  c'i*ea*wec  is  iSi^^istr  t.  Au  4«*,  Btr  r.  GW- 
£vrz  . :  •  isd  .ficT  t.  RfrTj  r  «  Tbe  preoedent  in  int- 
&cc^f  SucfBfiTi  L£*f  ccoclades  oootn  fianaam  tfattti; 
vhJdi  1«  ccrvtcu  beciose  stax.  7&  S  G.  4b  cSS.  s.iS- 
enacts  tbax  panies  oooiixualog  tbe  ofieooe  ^"sliaUbe 
gnilxT  oe  felooj.'" 

Hu'l,  oootra,  was  stopped  bx  the  Court. 

Lord  Dekm AN  C.  J.  I  think  it  cannot  be  argued 
that,  because  the  defendant  stole  the  saddle  and  bridle, 
he  did  not  steal  the  horse :  and  then  the  question  is» 
whether  stealing  the  mare  ceases  to  be  liable  to  the 
statutable  punishment  because  the  indictment  does  not 
conclude  contra  formam  statuti.  I  must  saj  that  I  was 
astonished  at  the  objection.  The  indictment  states  tha 
which  is  an  offence  at  common  law,  and  so  correcth 

(a)  1  Car.  f  Kir.  77.  (6)  1  Moo.  Cr.  Cbu  403. 

(c)  1  Moo,  4  Rob.  463. 

(d)  See  p.  195.,  ICth  ed.,  by  IFelihy. 
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The  Quiiir. 


ie  verdict  must  still  have  been  Guilty :  but,  under  that  Q^^een's  Utmch, 
atute,  the  punishments  for  the  different  offences  would  * 

ire  been  very  different.  Stat  2  &  3  ^.  4.  c.  62.  s.  1. 
es  away  with  the  capital  punishment  for  stealing  mares, 
d  substitutes  transportation  for  life ;  which,  by  stat. 
Ff^  4.  &  1  VicL  c.  90.  s.  I.,  is  altered  to  transport- 
on  for  not  less  than  ten,  nor  more  than  fifteen,  years. 
It  the  nature  of  the  offence  is  not  altered  by  either 
tote:  and  this  indictment,  not  concluding  conti*a 
inam  statuti,  must  be  considered,  as  to  all  the  lar- 
lies  charged,  to  be  an  indictment  at  common  law :  if 
t^  it  must  at  any  rate  be  understood  to  relate  to  such 
cenies  only  as  are  still  punishable  by  the  common 
r,  namely,  the  larceny  of  the  saddle  and  bridle.  The 
tioction  between  indictments  at  common  law  and 
»se  under  a  statute  is  very  important :  the  indictment 
ier  a  statute  must  select  the  proper  statutable  terms : 

instance,  an  indictment  under  stat.  7  &  8  G.  4.  c.  29. 
5.,  for  stealing  a  **  sheep,''  will  fail,  if  the  larceny 
►ved  is  of  an  ewe ;  Rex  v.  Puddifoot  (a) :  yet  no  such 
e   is  applicable   to  an  indictment  at  common  law. 

indictment  for  riot  or  for  perjury,  if  not  laid  contra 
mam  statuti,  will  be  an  indictment  at  common  law ; 
Hal.  P.  C191.  part  II.  c.  25.;  and,  in  a  preceding 
ssage,  it  is  said  :  *^  If  an  offence  be  at  common  law, 
d  also  prohibited  by  statute,  with  a  corporal  or  other 
Qalty,  yet  it  seems  the  party  may  be  indicted  at  com- 
3Qlaw,  and  then,  though  it  conclude  not  contra  "  (for- 
un)  ^  statuti,  it  stands  as  an  indictment  at  common  law, 
>d  can  receive  only- the  penalty,  that  the  common  law 


(•)  1  JIba  Cr.  Co.  247.     But  sec  Reg^na  v.  AffCuUey,  2  Moo.  Cr.  Co, 

s  4 
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inflicts  in  that  case."  So  it  is  said,  in  4  Hemk.  P*  C.  70. 
(ed.  7.)  Book  2.  c.  25.  5. 1 16. :  *^  It  seems  to  be  taken  as  a 
common  ground,  that  a  judgment  by  statute  shall  never  be 
given  on  an  indictment  at  common  law,  as  every  indict- 
ment which  doth  not  conclude  contra  formam  statuti, 
shall  be  taken  to  be.  And  therefore  if  an  indictment  do 
not  conclude  contra  formam  statu ti,  and  the  offence  in- 
dicted be  only  prohibited  by  statute  and  not  by  common 
law,  it  is  wholly  insufficient,  and  no  judgment  at  all  can 
be  given  upon  it.  But  if  the  offence  were  also  an 
offence  at  common  law,  I  take  it  to  be  in  a  great  measure 
settled  at  this  day,  that  judgment  may  be  given  as 
for  an  offence  at  common  law,  though  the  indictment 
conclude  contra  formam  statu ti.'*  The  principle  has 
been  discussed  in  Regina  v.  Polly  (a),  B€x  v.  C^ai" 
buiti  (b\  and  Rex  v.  Berry  {c).  The  precedent  in  Arek' 
boltTs  Summary  (d)  concludes  contra  formam  statnti; 
which  is  correct,  because  stat.  7  &  8  G.  4.  c.  29.  s.  25. 
enacts  that  parties  committing  the  offence  **  shall  be 
guilty  of  felony." 


Hill^  contra,  was  stopped  by  the  Court. 


Lord  Den  MAN  C.  J.  I  think  it  cannot  be  argued 
that,  because  the  defendant  stole  the  saddle  and  bridle» 
he  did  not  steal  the  horse :  and  then  the  question  is, 
whether  stealing  the  mare  ceases  to  be  liable  to  the 
statutable  punishment  because  the  indictment  does  not 
conclude  contra  formam  statuti.  I  must  say  that  I  was 
astonished  at  the  objection.  The  indictment  states  that 
which  is  an  offence  at  common  law,  and  so  correctly 


(a)  1  Car.  i'  Kir.  77. 

(c)  1  Moo.  cj  Rob,  463. 

{d)  See  p.  195.,  ICth  ed.,  by  freUhy. 


(6)  1  Moo,  Cr,  Co.  403. 
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describes  it :  then  the  statute  inflicts  upon  that  offence  Queen*!  Benek. 

a  particular  punishment.     The  dictum  cited  from  Lord  '___ 

f£ale  clearly  is  not  law.  It  was  held,  in  Rex  v.  Mathews  (a), 
that,  where  an  offence  was  laid  as  contrary  to  the  form 
of  the  statute,  yet  was  only  an  offence  at  common  law, 
the  words  might  be  rejected. 


WlIXIAMS 
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Patteson  J.  That,  in  general,  if  a  statute  merely 
increases  the  punishment  for  a  common  law  offence, 
the  indictment  may  conclude  without  contra  formam 
statati,  seems  not  to  be  disputed :  but  it  seems  here  to 
be  contended  that  the  offence,  so  far  as  it  is  visited  by 
the  statutable  punishment,  must  be  regarded  as  an 
oflfcoce  created  by  statute,  and  that  we  must  consider 
the  defendant  as  convicted  of  the  common  law  offence 
only,  and  not  the  offence  created  by  the  statute,  for 
^ant  of  the  contra  formam  statuti ;  and  that  therefore 
the  judgment  of  transportation  is  erroneous.  But  stat« 
7  &  8  G.  4.  c.  29.  5.  25.  speaks  of  offences  which,  as 
there  described,  are  the  common  law  offences.  It  does 
not  create  a  felony.  It  does  indeed  say  that  a  person 
wilfully  committing  any  of  the  offences  enumerated 
shall  be  guilty  of  felony : "  those  words,  however,  are 
useless  except  as  to  those  of  the  offences  named  which 
^ere  not  felonies  at  common  law,  as  killing  cattle  with 
intent  to  steal  the  carcase.  An  enactment  that  an  offence 
shall  be  felony,  which  was  felony  at  common  law,  does 
not  create  a  new  offence. 


(« 


Williams  J.  I  have  always  understood  that,  wherever 
an  act  which  is  an  offence  at  common  law  is  subjected 
to  a  heavier  punishment  by  statute,  the  offence  may  be 


(a)  5  r.  R,  162. 
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charged  as  a  common  law  offence,  and  subjected  to  th 
statutory  punishment.  The  fallacy  in  the  argumen 
which  has  been  addressed  to  us  consists  in  treating  th 
statute  as  if  it  created  the  offence :  but  that  it  does  no 
do,  any  more  than  in  the  case  of  burglary,  It  will  b 
found  that  this  is  quite  consistent  with  the  law  as  Ibm 
down  by  Hale  in  passages  of  that  part  of  his  work  fron 
which  the  dictum  was  cited. 


WiGHTMAN  J.  If  the  statute  does  not  alter  th 
nature  of  the  offence,  but  merely  makes  that  a  felon, 
which  was  a  felony  before,  the  indictment  need  not  con 
elude  contra  formam  statuti. 

Judgment  affirmed 
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Quem*8  Bench, 
1845. 


The  Queen  against  Paynter,  Esq.  j^*Sh! 

^^BOMPTONf  in  last  Hilary  term,  obtained  a  rule  Commissionen 

nisi  for  a  mandamus  commanding  Thomas  Paynter  by  statute'for 
Is<j.,  one  of  the  magistrates  of  the  Police  Courts  of  the  bridge"  the  tolls 
f  ctropolis,  sitting  at  the  Police  Court  in  Wandmorth,  ^^  ^«|^ »» 
I  the  parish  of  fVandsroorth^  Surrey,  to  issue  a  distress  P**^*""  ^  «»- 

^  »  jr*  tract  for  the 

arrant  for  levying  on  the  goods  of  Henry  Chasemot^e  building 

and  repairi, 
id  to  cooTej  the  tolls  to  the  putiet  with  whom  they  contracted,  charged  with  certain  pay* 
•eoti.  The  commisatoners  contracted  accordingly  with  certain  subscribers,  who  agreed 
»  build  and  repair  the  bridge :  and  the  comraisaioners  agreed,  when  the  bridge  should  be 
uilt,  to  convey  over  in  perpetuity  all  the  tolls  &c.  to  the  subscribers,  their  eiecutors  &c, 
>  hold  as  tenants  in  common  and  not  as  joint  tenants,  or  as  such  subscribers  should  ap- 
oint 

The  bridge  being  built,  the  commissioners,  by  indenture  reciting  the  contract,  assigned 
o  the  trustees  in^fee  the  bridge  and  tolls,  upon  trust  to  permit  and  suffer  the  subscribers, 
beir  heirs  and  assigns,  to  take  the  tolls,  and  to  have  the  sole  management  thereof,  and 
o  appoint  receivere  &c.,  on  condition  that  the  subscribers  should  make  certain  annual  and 
*ther  ptyments,  keep  the  bridge  in  repair,  pay  salaries,  &c.,  and  should,  in  the  last  place, 
"vavly  for  ever  share  all  the  residue  of  the  tolls  &c.  among  the  subscribers  for  the  time 
>eing  and  their  respective  heirs  and  assigns^  proportionably  to  their  several  shares  and 
ntcrests,  as  tenants  in  common  and  not  as  joint  tenants.  Proviso,  that,  if  the  trustees,  their 
^n  snd  assigns,  should  adjudge  that  the  subscribers  had  made  default  in  the  payments 
^c,  they  should  not,  during  such  default,  be  permitted  to  receive  or  solely  manage  the 
oils,  but  the  trustees  should  receive  and  manage  the  same,  and  do  whatever  the  subscribers 
*ere  required  to  do. 

The  subscribers  entered  into  receipt  of  the  tolls,  which  were  taken,  in  part,  at  a  toll- 
Wsc  at  one  end  of  the  bridge,  in  the  parish  of  Putney.     H,  C.  was  proprietor  of  a  small 
share,  and  was  clerk  to  the  subscribers,  but  was  not  appointed  to  represent  them  in  any 
other  manner ;  nor  was  he  an  inhabitant  of  Putney.     In  a  poor  rate  for  that  parish,  he 
and  many  other  persons  were  assessed  together  as  owners  and  occupiers  of  part  of  the 
^dge,  which    was  situate  in    Putney,     H.  C.    did  not  appeal;  and,  being  summoned 
l^re  a  justice  of  one  of  the  Metropolitan  police  courts,  disputed  his  liability,  and  con- 
tended that  some  persons  were  improperly  inserted  in  the  assessment,  and  (as  the  fact  was) 
iltitsome  proprietors  were  omitted.     The  justice  declined  issuing  a  distress  warrant* 
Ibis  Court  granted  a  mandamus,  calling  upon  the  justice  to  issue  such  warrant. 
Held,  bj  Lord  Denman  C.  J.  and  Patteson  J.,  that  H.  C.  might  be  distrained  upon  for 
the  rale,  and  must  obtain  contribution  as  he  could  from  the  other  subscribers. 

By  Williams  and  Wightman  Js,,  that  H.  C,  was  at  all  events  liable  for  some  portion  of 
tlie  rate,  and,  not  having  appealed,  could  not  now  contend  that  he  was  rated  for  too  much 
or  that  other  persons  were  improperly  joined  with  him  as  subscribers,  or  omitted. 

Jn  the  written  notice  of  a  rate,  published  by  the  parish  officers  and  proved  before  the 
justice,  it  was  sUttrd  that  the  rate  had  been  allowed  "  by  one  of  Her  Majesty's  justices  of 
the  peace,  acting  within  the  Metropolitan  district,  pursuant  to  the  statute,"  &c 

lield,  that,  if  this  did  not  sufficiently  shew  that  the  magistrate  was  one  of  those  autho- 
n<^  by  Stat.  'i&  3  Vicl.  c.  71.  i.  14.  to  perform  the  functions  of  two  justices,  the  notice 
if  allowance  was  not  therefore  void ;  stat.  17  G.2.  c,  3,  s,  \,  requiring  publication  of  the 
ate  only,  and  not  of  tlie  allowance. 
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48/.  10^.,  assessed  on  him,  jointly  with  others,  by  ara 
made  for  the  relief  of  the  poor  of  the  parish  of  St,  Man 
Putna/y  in  the  said  county. 

The  rule  was  granted  on  an  affidavit,   the  raaterii 
parts  of  which  are  as  follows. 

By  indenture,  dated  November  11th,  1729,  betwee 
certain  persons   (being  nine  or  more  of  the  commis 
sioners  and  trustees  under  stat.   12  G.  1.  c.  36.,  <'fo 
building  a  bridge  cross  the  river  of  Thames  from  th 
town  of  Fidham   in  the  county  of  Middlesex^   to  th 
town  of  Putney  in  the  county  of  Swrey^^   and   2  stat 
1  G.  2.  c,  1 8.,  *'  to  explain  and  amend  "  the  preceding)  o 
the  first  part,  the  Right  Hon.  Sir  Robert  JValpole  K.  G 
and  twenty  nine  other  persons  named  (being  all  tb< 
contractors  and  subscribers  for  building  the  said  bridge 
of  the  second  part,  and  the  Right  Hon.  Arthur  Onstcn 
Esq.,  Speaker  &c.,  and  thirteen  other  persons  named 
of  the   third   part,    after   reciting   that,    among  othei 
things,  it  was  enacted  in  the  first  mentioned  statute  thai 
certain  persons  should  be,  and  they  were  thereby,  ap- 
pointed commissioners  and  trustees    for  building  and 
maintaining  such  bridge,  and  were  empowered  "  to  de- 
sign  in  what   manner  the  said    then   intended  bridge 
should  be  built,   and    the   ways  and  passages  to  and 
from  the  same,  and    to  preserve  and  keep  in  repair 
such  ways  and  passages,  and  to  make  contracts,  and  do 
all  matters  and  things  for  effecting  the  purposes  afore- 
said;" and  that  it  should  he  lawful  for  his  Majesty,  his 
heirs  and  successors,  to  incorporate  the  commissioners 
and  trustees  as  therein  mentioned ;  and  it  was  enacted 
further  that  certain  sums  should  be  taken  as  toll  before 
any  passage  over  such  bridge,  the  moneys  to  be  vested  in 
the  trustees  for  such  purposes  as  were  after  mentioned, 
with  power  to  levy  &c.,  and  to  appoint  receivers  &c, 
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and,  if  the  bridge  should  be  damaged  so  as  to  become   Quem*s  Bench. 

dangerous,  to  set  up  a  ferry  and  take  certain  tolls  for  ' 

passage  thereby ;  but  that  it  should  not  be  lawful  to  '^^^  Quun 
build  the  bridge  till  satisfaction  were  made  to  the  owners  Fathtkh. 
&C.  of  the  then  horse  and  foot  ferries,  to  be  adjusted  as 
in  the  act  mentioned :  after  reciting  also  that  by  2  stat. 
1  G.2.  c.  18.  it  was  enacted  that  the  commissioners  and 
tnistees  therein  mentioned  and  appointed,  or  any  nine 
or  more  of  them,  should  have  power  to  contract  and 
agree  with  any  persons  for  building  and  repairing 
the  bridge,  and  to  convey  the  tolls  to  the  contractors, 
such  bridge  and  tolls  to  be  chargeable  in  the  first 
place  with  the  sums  payable  under  the  former  act  to 
the  owners  &c  of  the  then  ferries,  which  ferries  and  the 
ground  belonging  thereto,  after  payment,  or  tender  and 
refusal,  were  to  vest  in  the  commissioners  and  trustees 
And  their  assigns  for  ever :  after  reciting  also  that  the 
commmissioners  and  trustees  had  apportioned  certain 
sums  of  8387/.  105.  and  of  SI/,  and  31/.  to  be  paid 
as  after  mentioned:  and  reciting  further  that,  by 
contract,  dated  19th  Ntfaember^  1728,  purporting  to 
be  made  in  pursuance  of  a  resolution  of  the  com* 
missioners  and  trustees  for  raising  by  contract  with 
subscribers  of  1000/.  each  a  sum  not  exceeding  30,000/. 
for  completing  the  bridge,  it  had  been  contracted 
and  agreed  between  the  commissioners  and  trustees 
of  the  one  part,  and  the  said  Sir  R,  Walpole  and 
the  twenty  nine  other  subscribers,  severally  and  not 
jointly,  of  the  other  part,  that  1 0  per  cent,  of  the  sub- 
scriptions should  be  paid  down,  and  the  residue  as  the 
commissioners  should  direct,  and  that  the  subscribers 
sbould  in  the  first  place  pay  the  8387/.  105.,  and  600/. 
towards  the  charge  of  passing  the  acts,  and  the  sub- 
scribers had  agreed  to  build  the  bridge  in  two  years 
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agreed  that  the  commissioners  and  trustees,  when  tl 
1>av.hte».  bridge  should  have  been  built,  should  convey  over 
perpetuity  all  the  tolls,  revenues  and  income  of  tl 
bridge  or  the  ferries  to  be  set  up,  with  all  such  grooi 
belonging  to  the  horseferries  as  should  be  vested 
them,  and  every  other  thing  which  they  were  en 
powered  to  convey,  to  the  said  several  subscribers,  the 
respective  executors  and  administrators,  to  hold  ; 
tenants  in  common  and  not  as  joint  tenants,  or  as  sim 
subscribers  should  appoint :  and  reciting,  lastly,  that  tl 
subscribers  had  subscribed  the  30,000/.,  and  had  pa 
the  proprietors  of  the  horseferries  the  said  8387/.  10 
and  paid  such  other  sums  as  they  were  obliged  to  p 
by  their  contract,  and  had  built  the  bridge,  and  in 
respects  complied  with  such  contract :  It  was  witness 
that,  in  pursuance  of  the  said  acts  of  parliament,  and 
performance  of  the  said  contract,  and  in  considerati 
of  the  subscriptions  &c.,  and  of  the  bridge  having  be 
built,  they  the  said  commissi6ners  and  trustees  wh< 
names  and  seals  were  thereunto  subscribed  and  set  ( 
grant,  bargain,  sell,  assign  and  set  over  unto  the  s 
Arthur  Onslow  and  the  said  thirteen  other  trustees,  th 
heirs  and  assigns  for  ever,  the  said  bridge  and  all  t 
materials  wherewith  the  same  was  erected,  and  all  tol 
revenues,  profits  and  income  of  or  belonging  to  I 
same  or  the  ferries  thereafter  to  be  set  up,  with 
such  ground  adjacent  Sec  to  the  horseferries  as  the  s 
commissioners  and  trustees  or  corporation,  and  tl 
successors,  were  empowered  to  convey  over  by  the  i 
acts  of  parliament  :  To  hold  the  said  Uridge  and  oi 
the  premises  unto  and  to  the  use  of  the  said  Sir 
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Ondom  and  thirteen  other  trustees  in  fee,  upon  trust  to  Qw^m**  Bench. 

permit  and  suffer  the  said  Sir  B.  fValpole  and  other '_^ 

twenty  nine  subscribers,  their  heirs  and  assigns,  to  have,  '^^  Qu««h 
receive  and  take  the  said  tolls  and  profits  of  the  bridge  Patmtir. 
or  ferries,  and  to  have  the  sole  management  thereof, 
and  the  appointing  receivers  and  collectors  and  other 
■officers  relating  thereto,  and  the  changing  the  same  as 
ikey  should  think  fit;  upon  condition  that  the  sub- 
scribers should  in  the  first  place  yearly  pay  for  ever  by 
qotrterly  payments  the  two  sums  of  31/.  and  31/.  in 
nttODer  following,  viz.  &c.  (payments  to  the  church- 
wardens of  Fidham  and  PtUney^  for  the  benefit  of  poor 
watermen  &c.) :  and,  afler  payment  thereof,  upon  fur- 
ther condition  that  the  subscribers  should,  out  of  the 
toUs  &&,  reimburse  to  A.  Onslow  and  the  thirteen  other 
tnutees  their  costs  sustained  by  reason  of  the  trusts ; 
defray  all  charges  of  keeping  the  bridge  &c.  in  repair, 
and  performing  all  other  matters  to  be  performed  by  the 
iobscribers  according. to  the  agreement;  and  pay  the 

I 

!  niaries  of  receivers,  collectors  &c. :  and,  after  payment 
of  such  several  sums,  upon  further  condition  that  Sir 
i  &  W.  and  other  the  subscribers,  their  heirs  and  as- 
j  signs,  should  in  the  last  place  yearly  for  ever  thereafter 
I  pijf)  share  and  divide  all  the  then  residue  of  the  moneys 
to  be  raised  by  the  said  tolls  and  income  of  the  bridge, 
(erries  and  other  the  premises,  if  any,  unto  and  amongst 
til  the  said  subscribers  and  proprietors  for  the  time 
bebg,  and  their  respective  heirs  and  assigns,  in  manner 
therein  mentioned  (a).  Proviso,  that,  if  the  said  A*  Otislaw 
vd  the  other  trustees,  their  heirs  and  assigns,  or  any 
&ve  of  them,  should  adjudge  that  the  subscribers  had 
*Mde  default  in  paying  the  yearly  sums  of  31/.  and  31/., 

(a)  See  pp.  265,  266,  post 
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or  in  doing  all  such  things  as  ought  to  be  done  b 
them,  they  should  not,  during  such  default,  be  permitte 
to  receive  or  solely  manage  the  tolls,  but  the  trusto 
or  any  five  of  them  should  receive  and  solely  manag 
the  same,  and  perform  all  such  other  matters  as  th 
subscribers  were  thereinbefore  required  to  do.  Furtbi 
proviso  that,  if  the  tolls  and  income  of  the  bridge,  &c 
should  be  insufficient  to  make  good  all  the  sums  nece 
sary  for  the  repairs  and  payments  before  mentionei 
such  money  as  should  be  wanted  should  be  paid  by  tfa 
subscribers  rateably  according  to  the  sums  subscribec 
by  them  respectively. 

The  shares  in  the  bridge  became  subdivided,  and 
are  now  vested  in  a  number  of  persons  greatly  exceed- 
ing that  of  the  original  subscribers.  The  bridge  unita 
the  parishes  of  All  SaiTits^  Fulham^  in  Middlesex^  and 
Si.  Mai-y^  Ptitney^  in  Surrey :  the  abutments,  foundatioa 
and  toll-house  of  the  bridge  on  the  Middlesex  side  are 
in  the  former,  those  on  the  Surrey  side  in  the  latter, 
parish. 

Henry  Chasemore  is  the  proprietor  of  an  original 
share  or  shares,  or  of  some  subdivided  share  or  shares, 
in  the  said  bridge,  and  has  for  many  years  past  resided, 
and  still  resides,  in  the  toll-house  of  the  bridge  on  the 
Middlesex  side  of  the  said  river,  and,  jointly  with  the  other 
shareholders  or  proprietors,  occupies  and  enjoys  90 
much  of  the  said  bridge  as  is  situate  in  St.  Mary^  PidnQh 
by  means  of  a  collector  who  is  stationed  in  the  toll-hoose 
on  the  said  bridge  on  the  Swrey  side  of  the  river,  aO^ 
by  whom  the  tolls  of  foot  passengers  passing  on  or  ovet 
the  bridge  from  the  parish  of  Putney  are  collected* 

The  said  bridge,  or  the  proprietors  thereof  in  resp^ 
of  their  property  therein,  has  or  have  been  from  time  to 
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time  rated  to  the  relief  of  the  poor  of  SL  Maty^  Putnet/ :   Qtieen^s  nench. 

and  the  rates  so  ma^e  were,  for  many  years  prior  to  '_ 

November  1842,  paid  by  Chasemoref  by  or  on  behalf  of  The  Quhn 
the  said  proprietorsi  On  October  dd,  1844,  a  rate  was  Patmtxr« 
made  for  the  relief  of  the  poor  of  Si»  Mary,  Ptdney^  in 
which  rate  Henry  Chasemore  and  many  other  persons 
were  assessed,  as  the  occupiers  and  owners,  for  *<  that 
part  of  Putney  and  Ftdham  bridge  situate  within  the 
parbh  of  Putney^  and  land  upon  which  the  same  is 
erected  and  built,  together  with  the  toll-house  and  other 
buildings : "  the  gross  estimated  rental  was  stated  as 
1500^,  the  rateable  value  as  970/.,  and  the  rate,  at  ]5. 
b  the  pound,  48/*  105.,  at  which  sum  the  parties  were 
assessed  jointly.  The  rate  not  being  paid,  a  summons 
was  issued,  under  the  hand  and  seal  of  George  Clive, 
Esq.,  one  of  the  magistrates  of  the  Police  Courts  of  the 
Metropolis,  sitting  at  the  Police  Court  in  Wancbmorth^ 
Sureyf  and  within  the  Metropolitan  Police  district,  on 
thecompfaint  of  the  overseers  and  churchwardens,  re- 
quiring the  said  parties  to  shew  cause  before  Mr.  Ciive 
or  such  other  magistrate  of  the  Metropolitan  Police 
Coarts  as  should  be  sitting  at  the  said  court  at  fVandS" 
iDorti  on  &c,  why  they  did  not  pay  the  sum  of  48/.  105., 
fited  and  assessed  &c.  The  hearing  took  place  on 
Jmuay  2Sd,  1845,  at  the  Police  Court,  Wandsworth, 
before  Thomas  Paynter^  Esq.,  one  of  the  magistrates  of 
the  Metropolitan  Police  Courts,  against  whom  the 
present  application  was  made. 

The  names  of  the  persons  to  whom  the  summons 
bad  been  directed  were  called  over :  but  only  three,  one 
of  whom  was  Chasemore^  appeared.  Service  of  sum- 
VK)ns  on  Chasemore  was  proved.  Evidence  was  also 
given  of  the  due  signing  of  the  declaration  at  the  foot  of 
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or  in  doing  all  such  things  as  ought  to  be  done  by 
them,  they  should  not,  during  such  default,  be  permitted 
to  receive  or  solely  manage  the  tolls,  but  the  trustees 
or  any  five  of  them  should  receive  and  solely  manage 
the  same,  and  perform  all  such  other  matters  as  the 
subscribers  were  thereinbefore  required  to  do.  Further 
proviso  that,  if  the  tolls  and  income  of  the  bridge,  &c., 
should  be  insufficient  to  make  good  all  the  sums  neces- 
sary for  the  repairs  and  payments  before  mentioned, 
such  money  as  should  be  wanted  should  be  paid  by  the 
subscribers  rateably  according  to  the  sums  subscribed 
by  them  respectively. 

The  shares  in  the  bridge  became  subdivided,  and 
are  now  vested  in  a  number  of  persons  greatly  exceed- 
ing that  of  the  original  subscribers.  The  bridge  unites 
the  parishes  of  All  Saints^  Fidham^  in  Middlesex^  and 
St.  Mary^  Putney^  in  Surrey :  the  abutments,  foundation 
and  toll-house  of  the  bridge  on  the  Middlesex  side  are 
in  the  former,  those  on  the  Surrey  side  in  the  latter, 
parish. 

Henry  Chasemore  is  the  proprietor  of  an  original 
share  or  shares,  or  of  some  subdivided  share  or  shares, 
in  the  said  bridge,  and  has  for  many  years  past  resided, 
and  still  resides,  in  the  toll-house  of  the  bridge  on  the 
Middlesex  side  of  the  said  river,  and,  jointly  with  the  other 
shareholders  or  proprietors,  occupies  and  enjoys  so 
much  of  the  said  bridge  as  is  situate  in  St.  Mary^  Putney^ 
by  means  of  a  collector  who  is  stationed  in  the  toll-house 
on  the  said  bridge  on  the  Surrey  side  of  the  river,  and 
by  whom  the  tolls  of  foot  passengers  passing  on  or  over 
the  bridge  from  the  parish  of  Putney  are  collected. 

The  said  bridge,  or  the  proprietors  thereof  in  respect 
of  their  property  therein,  has  or  have  been  from  time  to 
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time  rated  to  the  relief  of  the  poor  of  Si.  Mary^  Putney :   QueerCs  jiench. 

ind  the  rates  so  ma^e  were,  for  man}'  years  prior  to  " 

November  1842,  paid  by  Chasemore^  by  or  on  behalf  of  The  Quhn 
the  said  proprietorsi  On  October  dd,  1844,  a  rate  was  Patmtxr« 
made  for  the  relief  of  the  poor  of  St.  Mary^  Putney^  in 
which  rate  Henry  Chasemore  and  many  other  persons 
were  assessed,  as  the  occupiers  and  owners,  for  **  that 
part  of  Putney  and  Fulham  bridge  situate  within  the 
parish  of  Putney^  and  land  upon  which  the  same  is 
erected  and  built,  together  with  the  toll-house  and  other 
buildings : "  the  gross  estimated  rental  was  stated  as 
I500i^,  the  rateable  value  as  970/.,  and  the  rate,  at  \s. 
in  the  pound,  48/*  IO5.,  at  which  sum  the  parties  were 
assessed  jointly.  The  rate  not  being  paid,  a  summons 
was  issued,  under  the  hand  and  seal  of  George  Clive, 
Esq.,  one  of  the  magistrates  of  the  Police  Courts  of  the 
Metropolis,  sitting  at  the  Police  Court  in  JFandsworthf 
&rr9,  and  within  the  Metropolitan  Police  district,  on 
Ae  complaint  of  the  overseers  and  churchwardens,  re- 
quiring the  said  parties  to  shew  cause  before  Mr.  Clive 
or  such  other  magistrate  of  the  Metropolitan  Police 
Courts  as  should  be  sitting  at  the  said  court  at  WandS" 
"^lorth  on  &c,  why  they  did  not  pay  the  sum  of  48/.  IO5., 
fited  and  assessed  &c.  The  hearing  took  place  on 
Jomay  2Sd,  1845,  at  the  Police  Court,  Wandsworth, 
i^ore  Thomas  Paynter^  Esq.,  one  of  the  magistrates  of 
the  Metropolitan  Police  Courts,  against  whom  the 
present  application  was  made. 

The  names  of  the  persons  to  whom  the  summons 
M  been  directed  were  called  over :  but  only  three,  one 
of  whom  was  Chasemore^  appeared.  Service  of  sum- 
ttona  on  Chasemore  was  proved.  Evidence  was  also 
giren  of  the  due  signing  of  the  declaration  at  the  foot  of 
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the  rate  by  "  the  majority  of  the  overseers  of 
and  churchwardens  of"  St.  Mary^  Putney ; 
the  due  signing  by  the  said  George  Clive^  Es( 
at  the  Police  Court  aforesaid,  of  the  allowance 
rate,  on  the  2d  day  of  November  last;"  publi 
the  allowance  was  also  proved ;  and  the  affida 
that  the  said  rate  had  been  made,  allowed  i 
lished  as  was  so  proved,  and  had  not  been 
against.  It  was  further  proved  that  paymei 
rate  had  been  demanded  of  Chasemore^  wh< 
to  pay,  and  no  other  person  had  paid  it.  1 
Chasemore  acted  as  the  clerk  or  secretary  of 
prietors  of  the  bridge^  and  as  their  gener 
in  the  management  of  the  affairs  thereof; 
the  office  in  which  the  summons  was  served 
was  a  place  in  which  a  person  sat  to  check 
receivers,  and  was  under  the  same  roof  as  Ch 
residence:  that  he  had  on  many  occasions^ 
the  vestry  of  the  said  parish  of  Putney  as  tl 
sentative  of  the  proprietors  of  the  bridge,  ; 
voted  in  that  capacity :  and  that  he  was  not 
times  rated  in  respect  of  any  property  within 
parish  of  Putney ,  except  in  respect  of  the  sal 
It  also  appeared  in  evidence,  before  the  magist; 
the  names  of  the  persons  rated  as  above  menti 
been  taken  from  the  last  printed  list  of  person 
to  vote  at  the  election  of  members  of  parliamei 
eastern  division  of  Surrey  :  and  that  the  said  n 
peared  on  such  list  as  the  names  of  persons 
or  entitled  to  vote  at  such  election  in  respect 
shares  or  interests  in  the  bridge.  They  were  < 
in  the  said  list  as  residing  in  various,  and  somi 
in  remote,  parts  of  England. 
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J(Jm  Blackford^   a   shareholder  in  the   bridge,  and   Q^uenCiBendi, 

solicitor  and  registrar  to  the  proprietors,  appeared  before  ' 

Mr.Poyyi/fT  at  this  hearing  as  Chasemor^s  solicitor,     The  Qukn 

▼• 
and  cootended  that  the  summons  must  be  dismissed  on      Fatittir. 

the  following  grounds.     That  no  evidence  had  been 
given  of  service  of  the  summons  on  any  party  rated 
except  Chasemore:   that  no  proof  had  been  tendered 
that  the  parties  named  in  the  summons  were  proprietors 
of  the  bridge :  that  Chasemore  had  not  been  shewn  to  be 
other  or  more  than  clerk  to  the  proprietors,  though 
stated  on  the  rate  to  be  an  occupier  and  owner :  that  it 
was  necessary  that  the  several  other  persons  named  on 
the  rate  shotild  be  summoned :  that  in  their  absence  no 
varrant  of  distress  could  be  issued :  that,  except  in  the 
case  of  partnership  or  of  a  corporation,  the  magistrate 
had  no  power  to  act  against  an  individual  appearing  to 
he  jointly  liable  with  others :  that  no  evidence  of  partner- 
ship had  been  adduced :  that  it  was  probable  that  several 
of  the  persons  named  on  the  rate  had  died  or  parted 
'^ith  their  property :  that,  if  a  warrant  were  granted 
^inst  Chasemore^  he  had  no  means  of  obtaining  re- 
loibursement  from  the  others  jointly  liable  with  himself: 
that  the  form  in  which  the  assessment  had  been  made 
deprived  Chasemore  of  the  power  of  appeal :  and  that 
Ae  magistrate  could  not  grant  a  general  warrant :  and 
it  was  moreover  insisted  that  proof  must  be  given  that 
the  parties  named  on  the  rate  were  proprietors  of  the 
bridge,  and  that  they  were  living  when  the  rate  was 
i&ade.    Mr.  Blackford  also  contended  that  the  rate  itself 
^  bad,  because  (among  other   reasons)  it  ought  to 
bave  been  a  several  rating  of  each  person  in  respect  of 
bis  individual  share,  and  not  a  joint  rating. 
The  affidavit  stated  that  Mr.  Paynter  overruled  all 
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the  objections,  and  application  was  then  made  to  him 
for  a  distress  warrant,  as  to  which  he  took  time  for 
consideration :  and  on  the  following  day  he  informed 
the  applicants  that  he  would  not  grant  a  warrant  ex- 
cept  under  the  direction  of  this  Court. 

In  opposition  to  the  rule,  an  affidavit,  sworn  by  the 
clerk  of  the  Police  Court  at  Wandsworth^  was  put  in, 
setting  forth  the  declaration  at  the  foot  of  the  rate, 
and  the  notice  of  allowance,  as  follows. 

"  We,  George  William  Brawnjohn  and  Joseph  Smithy 
overseers,  and  John  Waller  and  Anthony  FothergiU 
Bainbridge^  churchwardens,  do  declare  the  several 
particulars  specified  in  the  several  columns  of  the  fore- 
going rate  to  be  true  and  correct  as  far  as  we  have  been 
able  to  ascertain  them,  to  which  end  we  have  used  our 
best  endeavours. 


George  William  Bronmtjohn 


Anthony  F.  Bainhridge 


I  Overseers  (a). 
\  Churchwardens.** 


John  Waller 
"  Parish  of  St.  Mary^  Putney. 

Sd  November  J  1844." 

*^  Notice  is  hereby  given  that  a  rate  of  assessment  at 
l5.  in  the  pound  has  been  made  for  the  necessary  re- 
lief of  the  poor  of  this  parish "  &c.,  *^  and  for  the 
other  purposes  "  &c.  '*  The  same  has  been  allowed 
by  one  of  her  majesty's  justices  of  the  peace  acting  (a) 
and  within  the  metropolitan  district  pursuant  to  the 
sta(;ute  in  that  case  made  and  provided."  (Signed  by 
the  churchwardens  and  overseers.) 

Mr.  Chasemore  also  made  an  affidavit,  stating  that  he 


(a)  So  in  the  original  affidavit. 
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was  clerk  to  the  proprietors  of  the  bridge,  at  an  annual  Queen*s  Bench, 

salary,  performing   the  usual  duties   of  a  clerk,   and  '__ 

haWng  given  a  bond  for  the  faithful  discharge  of  them  :     "^^  Qu«k 
that  he  had  a  portion  of  the  toll-house  at  Fulham  al-    •  Patntir. 
lotted  to  him  for  his  residence   in  virtue  of  his  said 
office,  paying  no  rent,  and  the  taxes  being  paid  by  the 
proprietors,  but  that  the  furniture  in  such  portion  of  the 
toll-house  was  his  own.    That  he  had  nothing  to  do  with 
the  management  of  the  bridge  affairs,  but  they  were 
wholl  J  under  the  direction  of  a  committee ;  and  that  such 
committee  appointed  the  check  clerk  and  toll  men,  who 
had    portions  of  the  toll-house  appropriated  to  them 
ID  those  capacities.     That  no  one  resided  in  the  toll- 
house on  the  Putney  side ;  that  a  toll  man  was  stationed 
there  during  the  day,  but  it  was  locked  up  at  night,  and 
the  tolls  then  taken  on  the  Fulham  side ;  that  Chasemore 
never  was  an  inhabitant  of  the  parish   of  Putney^  and 
that  his  attendance  on  the  vestry  meetings  had  been  in 
the  capacity  of  clerk  to  the  bridge  proprietors ;  that  in 
1S38  he  purchased  one  third  of  a  share  in  the  bridge, 
P^rt  of  which  he  had   sold,   but  he   still   retained   a 
^<^all  portion  of  a  share ;  and  that,  unless  by  the  pro- 
PWetorship  of  such  portion,  he  was  not  an  occupier  of 
*^J  land,  house  or  other  rateable  property  in  the  parish 
^^  Putney ;  that  his  ownership  of  such  part  of  a  share 
^^  a  separate  and  distinct  ownership  as  a  tenant  in 
^^mmon,  conveyed  to  him  by  deed,  and  not  a  joint 
^Hancy  with  any  person ;  and  that  several  of  the  per- 
mits assessed  with  him  in  the  said  rate  as  owners  and 
^Hu^upiers  of  the  bridge  had  since  died,  or  parted  with 
^heir  shares ;  and  other  proprietors  were  omitted. 

Another  affidavit,  by  Mr.  Blachford^  stated  that,  by 
the  above  indenture,  the  trustees   to  whom  the  com- 
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missioners  conveyed  were  la  permit  the  subscribers  to 
take  and  manage  the  tolls,  on  condition,  lastly,  that  they 
should  yearly  for  ever  thereafter  pay,  share,  &c.  the  then 
residue  of  the  moneys  to  be  raised  by  the  tolls  &c.  unto 
and  amongst  the  scud  thirty  subscribers  &c,  and  their 
respective  heirs  and  assigns  &c,  proportionably  to  theic 
several  rights,  shares  and  interests  &c.,  **  to  have, 
take  and  enjoy  the  same  as  tenants  in  common,  and  not 
as  joint  tenants/'  And  that,  in  addition  to  the  pro- 
visoes above  stated,  there  was  a  power  to  the  trustees, 
their  heirs,  &c.,  within  thirty  days  after  any  of  the  de- 
faults in  the  indenture  mentioned,  to  raise,  from  time 
to  time,  such  money  as  should  be  necessary  by  mort- 
gage of  the  tolls,  or  otherwise,  except  by  an  absolute 
sale  thereof.  That  the  shares  are  held  and  conveyed  as 
freehold  estates,  and  the  proprietors  hold  as  tenants  in 
common :  that  one  or  more  of  the  trustees  of  the  l^al 
estate  in  the  bridge  is  or  are  living :  that  the  affairs  are 
managed  solely  by  a  committee  of  proprietors:  that, on 
the  hearing  before  Mr.  Paynter^  it  was  not  proved  that 
any  person  except  Chasemore  had  been  served  with  the 
summons:  that,  in  addition  to  the  objections  above 
stated,  Blachford  objected  before  the  magistrate  that 
the  declaration  at  the  foot  of  the  rate  was  not  proved, 
the  only  evidence  of  the  endeavours  mentioned  in  such 
declaration  being  the  comparison  of  the  assessment  witb 
the  list  of  voters,  which,  the  affidavits  stated,  was  inac- 
curate :  and  he  also  objected  that  the  notice  of  allowance 
was  bad  and  insufficient,  and  the  rate  therefore  invalid. 


Moody  now  shewed  cause  on  behalf  of  Mr.  Payntcr^ 
and  stated  that  he  was  willing  to  obey  the  direction  ol 
the  Court ;  but  it  had  appeared  to  him  that  the  facts 
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xal^^  questions  of  law  which  made  it  unsafe  to  grant  a  Queen*s  Bench. 
^arrant  on  the  application  at  the  Police  Court.      He 
stated,  as  one  difficulty,  that  a  warrant  was  required     "^^  Qokk 
against  Chasemore  only,  whereas  the  summons  was  ad-      Patntib. 
dressed  to  many  persons,  as  upon  a  joint  obligation. 

Lord  Denman  C.  J.  asked  Crompton^  who  supported 
the  rule,  if  the  prosecutors  were  prepared  to  indemnify 

the  jusiice. 

Crompton  said  that  stat.  6  &  7  Vict.  c.  67.  s.  3. 
rendered  this  unnecessary;  and  that  the  justice  might 
also  have  obtained  protection  under  stat.  1  W»  4.  c,  2U 

Ckambers  and  C.  Clark  then  shewed  cause  on  behalf  of 

Chasemore.     This  is  a  rate  on  the  proprietors  jointly, 

and  cannot  be  enforced  by  distress  against  Chasemore, 

^^Of  being  only  their  clerk,  does  not  represent  them, 

^d  who  has  a  very  small  interest  in  the  bridge,  as  one 

^tmany  tenants  in  common.     The  proprietors  have  no 

S^Sj  on  either  the  Putney  or  the  Fulham  side,  on  which 

^  distress  can  be  levied :  and,  if  Chasemore  were  liable 

^^  all  in  respect  of  his  own  interest,  his  chattels  could 

^^  be  taken  for  the  rates  of  ninety  six  persons.     The 

Proprietors  have  no  joint  interest :  and,  of  those  named 

^^  the  assessment,  several  are  dead,  or  have  parted  with 

^eir  shares.     But  none  of  the  shareholders  are  liable 

^  this  rate.      They  are  not  inhabitants  or  occupiers  in 

^■^e  parish  ;  they  are  merely  permitted  to  receive  the 

tolls  vested  in  trustees,  on  the  terms  of  the  indenture. 

V^iUiams  J.    Ought  not  these  questions  to  have  been 

^ised  at  quarter  sessions  ?  Is  it  usual  to  go  into  matter 

T  4 
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rdume  riL    of  appeal  on  motion  for  a  warrant  of  distress  ?1     If  the 

L  -  objection  tends  to  shew  that  the  party  is  not  liable  to  be 

The  QuiEH  assessed  at  all,  as,  that  he  is  not  an  inhabitant  or  oc- 
Patntek.  cupier,  he  may  shew  the  want  of  jurisdiction  in  this 
stage  of  the  proceedings,  instead  of  letting  the  warrant 
issue  and  then  bringing  an  action.  It  is  clear  from 
Governors  of  Bristol  Poor  v.  Wait  (a)  and  Mitward  v. 
Coffin  {b)  that  the  jurisdiction  of  the  sessions  on  appeal 
does  not  prevent  a  party  who  has  omitted  to  appeal 
from  alleging  that  the  rate  is  a  nullity.  Supposing 
Chasemore  liable,  the  precise  amount  due  from  bim 
ought  to  have  been  demanded  before  a  distress  warrant 
was  called  for ;  Hurrell  v.  Wink  (c) :  and,  if  the  sums 
distributed  among  the  bridge  proprietors  be  considered 
as  a  rateable  partnership  property,  a  single  partner, 
resident  in  the  parish,  could  be  rated  only  in  proportion 
to  his  own  interest;  Archb.  Poor  Law^  107.  (4th  ed.),  and 
cases  there  cited  {d).  It  may  be  that  former  assessments 
of  this  kind  have  been  submitted  to :  but  long  con- 
tinuance will  not  justify  an  irregular  charge ;  Rex  v. 
Houldgrave  (e).  But,  further,  the  notice  of  allowance  in 
this  case  states  an  allowance  by  one  justice  only,  whereas 
Stat.  4S  Eliz.  c.  2.  s.  1.  requires  twa  Stat.  2  &  S  Vict, 
c,  71.,  *^  for  regulating  the  Police  Courts  in  the  Me- 
tropolis,'' enacts,  s.  14.,  '*  that  it  shall  be  lawful  for  any 
one  of  the  said  magistrates  {g)  appointed  or  hereafter 
to  be  appointed  to  do  alone  any  act  at  any  of  the  said 
Courts,  or  at  any  place  where  Her  Majesty  shall  order 
any  such  Court  to  be  holden  within  the  limits  of  the 

(a)  I  A.^  E.  264  (6)  2  W.  Bl  ISSa 

(c)  8  Tautd,  369.      S,  C.  2  B,  M.  417. 

(d)  Bex  ▼.  Ffyer^  note  (h)  to  Bex  ▼.  North  Curry,  4B,  j;  C.  961.    Bex 
V.  Goste,  7  B.(f  C.  60. 

(e)  1  B.  i  Aid.  SIS. 

ig)  Referring  to  «.  2. ;  and  see  stat  10  G,  4.  c.  44.  s,  1.,  and  schedule. 
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Metropolitan  Police  District  for  the  time  being,  which,  QueenU  Bench. 

.  .             1845 
by  any  law  now  in  force,  or  by  any  law  not  containing \ 

M  express  enactment  to  the  contrary  hereafter  to  be  '^^  Q»mh 
made,  is  or  shall  be  directed  to  be  done  by  more  than  Fatktiiu 
one  justice."  And  stat.  S  &  4  Vict,  c  84.  5.  6.  (con- 
erring  certfun  powers  upon  any  two  justices  ^*  having 
urisdiction  within  the  Metropolitan  Police  District") 
peaks  of  **  the  powers,  privileges,  and  duties  which 
Djr  one  magistrate  of  the  said  police  courts  has  while 
tting  in  one  of  the  said  courts  "  by  the  preceding  act. 
le  notice  of  allowance  here  does  not  shew  that  the 
agbtrate  was  a  justice  of  the  Metropolitan  Police  dis- 
ict,  or  sitting  in  a  court  within  it;  the  allowance, 
lerefore,  stands  as  if  made  under  the  statute  of  JS^is;- 
^«^,  and  is  irregular.  Even  if  the  magistrate  were 
tdemnified,  this  mandamus  ought  not  to  issue. 

Crompion  (with  whom  was   Pashley\  contra.     It  is 
Dderstood  that  two  objections  occurred  to  the  magis- 
'ate :  but  only  one  of  these  is  now  relied  upon,  namely, 
:ie  informality  of  the  notice  of  allowance.     No  statute 
equires  any  particular  form.     It  appears  by  the  affi- 
lavit  in  support  of  the  rule  that  the  allowance  was  in 
act  signed  by  Mr.  Clivej  **  acting  at  the  Police  Court " 
It  Wandsworthy  and  that  he  was  *^  one  of  the  magistrates 
of  the  Police  Courts  of  the  Metropolis,  sitting  at  the  Po- 
lice Court  in  fVandsworihy  Surrey^  and  within  the  Metro* 
politan  Police  District."     It  is  contended  that  this  does 
not  sufficiently  appear  by  the  notice  of  allowance ;  but 
<tat  17  G.  2.  c.  S,  s.  1.,    which  makes  publication   of 
^he  rate    necessary,   does  not  require  any  publication 
of  the  allowance;  Bennett  v.  Edwards  (a):  the  words, 

(a)  7  B.fr  C.  586.591. 
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therefore,  which  mention  that,  are  immaterial*  It  might 

however,   be  maintained  here  that   the  words  of  th< 

notice  do  sufficiently  shew  the  jurisdiction.     Then,  a 

to  the  merits  of  this  application.     The  proprietors  bav( 

'for   many  years  paid   the  rate   as  now  made.     The; 

cannot  evade  it  because  the  property  is  divided  inti 

minute  parts.     Mr.  Chasemore  contends  that  he  is  onl; 

a  tenant  in  common  with  others  ;  but  that  is  no  answer 

He  is  interested  in  the  land ;  therefore  there  was  juris 

diction  to  rate  him  :  if  the  rate  was  not  rightly  appor 

tioned,  he  might  have  appealed.     For  the  purpose  o 

rating,  the  list  of  voters  was  sufficient  evidence  as  to  th< 

persons  who,  together  with  Chasemore^  were  proprietor 

of  the  bridge ;  it  is  admitted  that  the  proprietors  receivi 

the  tolls ;  if  there  was  any  error  as  to  particular  names. 

that  might  have  been  pointed  out  on  the  appeal.     Ic 

Milward  v.  Coffin  {a)  the  plaintiff  was  not  occupier  of  the 

property  supposed  to  be  subject  to  the  rate.    [WigfU- 

man  J.  Are  any  parties  here  shewn  to  be  occupiers  in 

the  rating  parish  ?]  The  affidavit  in  support  of  the  rule 

shews  that  a  part  of  the  bridge  is  in  St.  Mary^  Putney^ 

and  that  tolls  are  taken  at  a  toll-house  there.   Occupying 

is  receiving  the  profits.    {Wightman  J.    Who  do  you 

say  is  the  owner  of  the  bridge  ?]     l^he  shareholders : 

the  trustees  have  given  it  up  to  them ;  and  they  manage 

it  and  take  the  profits.     The  occupation  is  not  denied 

by  the  affidavits  against  the  rule.     If  the  rate  cannot 

be   enforced  against  Chasemore^   none  can    be   levied. 

The  cases  of  partners  rated  for  stock  in  trade  do  not 

apply:  a  rate  on  personal  property  can  be  laid   only 

on  inhabitants ;  and   therefore  the   shares  of  persons 

owning  such  property  but  not  residing  in  the  parish 

(a)  2  W,  BU  1330. 
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could  not  be  included.     In  Hurrell  v.  Wink  (a)  goods  auecfCi  Benc/t. 


1845. 


were  seized  for  a  gross   sum,  the  amount  of  several 
poor-rates,  no  distinct  warrant  being  issued  for  any  one.     The  Qubvn 
Here  a  specified  sum,  the  amount  of  one  assessment,  is      PATima. 
claimed.     (He  was  then  stopped  by  the  Court.) 

Lord  Denman  C.  J.     I  think  this  rule  must  be  made 
absolute.     The  trustees  do  not  appear  to  me  to  have 
e  property  in  the  bridge :  but,  if  they  have,  it  is  for 
«  immediate  benefit  of  the  shareholders,  who  enjoy 
e  property,  control  the  afiairs,  and  are  in  fact  the 
ocrcapiers   of  all   the   profits.      I   do  not  think  it  was 
^xessary  that  a  summons   should  have  been  served 
pon  all  who  are  actually  interested.      One  of  those 
rties  appears:  he   is  liable  in  the  first  instance  for 
€  whole ;  and  he  must  get  contribution  from  the  others 
he  can.     There  may  be  some  doubt,  on  the  late  act, 
hether  it  was  necessary  for  the  magistrate  to  have  any 
^^ingto  do  with  this  discussion:  the  statute  certainly 
gives  justices  great  power  of  withdrawing  from  respon- 
sibility. 

Patteson  J.     I  thought  at  first  that  the  interest  was 
^n  the  trustees  appointed  under  the  indenture:  but  it 
appears  that  by  the  recited  statutes,  and  by  the  con- 
tract, the  shareholders  are  the  owners,  subject  to  the 
condition  of  dividing  the  profits  among  the  subscribers. 
Under  the  contract,  the  commissioners  for  building  the 
bridge  were  to  convey  the  tolls  in  perpetuity  to  the 
inbscribers,  to  hold  as  tenants  in  common,  ^^or  as  such 
subscribers  should  appoint;"  and  then,  by  the  inden- 
ture, in  performance  of  the  contract,  the  commissioners 

(a)  8  Taunt,  369.    S.  C,  2  B.  M.  417. 
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convey  to  Arthur  Onslow  and  the  thirteen  other  trust 
the  bridge  and  tolls  in  fee,  upon  trust  to  permit  i 
suffer  the  subscribers,  their  heirs  and  assigns,  to  take 
tolls  and  profits  of  the  bridge,  and  to  have  the  i 
management  thereof,  and  the  appointing  receivers  \ 
other  officers,  upon  condition  that  the  subscribers  si 
pay  certain  charges  and  perform  certain  duties,  i 
yearly  pay,  share  and  distribute  the  residue  of 
moneys  among  the  subscribers  and  proprietors  fi>r 
time  being.  The  trustees  are  then  to  have  no  ri 
of  occupation  or  interference  unless  the  subscril 
shall  make  default  in  the  payments  or  the  discba 
of  duties  ;  in  which  event  the  subscribers,  during  s 
default,  shall  not  be  permitted  to  receive,  or  so 
manage  the  tolls,  but  the  trustees  shall  do  so. 
cept  in  that  specified  case,  they  are  not  to  interl 
The  subscribers  appoint  the  collector ;  and  on  the  & 
side  of  the  bridge  there  is  an  occupation  by  a  colle 
so  appointed.  That  is  an  occupation  by  them.  A 
the  question  whether  Chasemore  alone  could  be 
trained  upon ;  the  indenture,  where  it  creates  the  t 
to  permit  and  suffer  the  subs(A*ibers  to  take  the  pr< 
and  have  the  sole  management,  does  not  add 
tenants  in  common:"  the  assessment  is  made  upoi 
jointly,  and  the  distress  must  be  levied  upon  one 
all,  or  upon  several,  as  may  be  practicable.  On 
point  as  to  notice  of  allowance,  Bennett  v.  Edward, 
answers  the  objection. 


Williams  J.  That  this  property  is  occupied 
somebody  can  hardly  admit  of  a  doubt.  Then 
whom  is  it  occupied  ?    The  trustees  are  out  of  the  c] 

(a)  7  i?.  4r  C.  586. 


VIII.  VICTORIA.  27S 

D ;  and,   if  so,   the  shareholders  certainly   are  the  Queen's  Bench, 

;apiers.     Whether  Chasemore  is  or  is  not  properly 

jle  to  distress  for  the  whole  rate  is  a  point  on  which     "^^  QuKtir 

lo  not  wish  to  speak  with  confidence.     But,  as  the      FATMTEa. 

e  at  present  stands,  the  question  of  occupation  only 

ypm  to  him.     If  he  is  an  occupier  at  all  within  the 

*ish,   the  extent  and  value  of  his  occupation  were 

Iter  for  an  appeal  to  the  sessions,  and  are  not  in 

estion  before  us. 

WiGHTMAN  J.  The  only  doubt  I  entertained  was, 
lether  the  shareholders  here  were  occupiers,  or  were 
teable  occupiers.  On  that  point  I  had  considerable 
mbt:  but  on  explanation  I  think  the  shareholders 
LUSt  be  the  rateable  occupiers.  If  not,  none  can  be 
bewD.  That  is  the  only  point  on  which  a  question  of 
orisdiction  can  arise.  Then  there  is  no  reason  in  law 
vhich  prevents  the  distress  issuing  against  one  share- 
bolder,  the  assessment  being  upon  all  jointly. 

Rule  absolute  {a)* 

(a)  See  Create  ▼.  Sawie,  2  Q.  B,  862.  879. 
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^^^'  The  Queen  agaifist  Gregory. 

In  a  prosecu-  A    BILL  of  indictmeDt  was  found  against  the 

tionattbeCen-  Xa.  .     . 

tnl  Crimiiua  ant^  at  the  Central  Criminal  Court,  for  ] 

lishing  a  libel,  and   publishing  certain  libels,   severally   descri 

it  is  not  neces-  ,  ^  rrt,  j    . 

aary,  fortbe  eleven  counts.     Ihe  case  was   removed   by  cc 

gW^jurisdic-  ^n^  ^^^  Court.     The   defendant  pleaded,   hei 

tion,  that  the  cruiltv,   but  afterwards   withdrew   that    plea. 

prosecutor  o       j^  r 

should  have  hq^  appear,  by  the   caption   of  the  indictment 

entered  into  ff       ^      J  r 

lecognixance,  any  part  of  the  record,  that  the  prosecutor  bad] 

or  that  the 

defendant  presenting    the   bill,    entered    into    recognizan< 

should  have  ,.  ,  >»     r  ^    o     -  vwr  ^  ^^ 

been  in  custody  cording  to  sect.  13  ot  Stat,  if  Oi  5  fr.  if.  c,  36., 

appear,  accord-  ^^^  defendant  had  been  in  custody  or  had  been 

of8t^*4^&^/  to  appear :  and,  by  the  affidavits  on  which  t 

JF,4.  C.S6,  hereafter  mentioned  was  obtained,  it  was   she 

In  the  margin 

of  an  indict-  the  defendant  had  not   been  in  custodv  or  b 

ment  for  pub- 
lishing a  libel,  appear,  and   that  no   recognizances  had  been 
the  venue  .11 

was  "  Central  mto   by  the   prosecutor  except   certain   recogi 

Court, to  wit;"  which  were  set  forth,  and  were  objected  to  in 
%ti^L'  '^'^  bo*  of  their  form  and  the  time  at  which  th 

hud  to  ^"^®  given  :    which  objections,   however,    the   judgi 

«« at  the  parish  ^\^q  Court    renders   it  unnecessary    to    specif\'. 

Strand, inth^  indictment  commenced  with   a  general  venue, 

county  of 

Middietex,  tral  Criminal  Court,  to  wit:"  and  in  each  co 

within  the  juri^ 

diction  of  the  offence  was  charged  to  have  been  committed  ' 

Criminal  parish  of  5/.  Mart/  le  Strand^  in  the  county  \ 

S^thebiU  dlesex^  within  the  jurisdiction  of  the  Central  < 

was  properly  Court." 

found  by  the 

grand  jury  of 

the  Central  Criminal  Court,  and,  on  certiorari,  might  be  removed  to  the  Court 

Bench  at  WeUminster,  and  judgment  be  pronounced  by  this  Court  on  the  defei 

withdrawing  his  plea  of  Not  guilty. 
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fUztij  in  Michaelmas  term    1844,  obtained   a  rule,    QueerCt  Bendu 

viipon    reading  the   entry   roll  (a)   on   this   prosecution    

and  certain  affidavits  verifying  the  above  facts,  to  shew      "®  Qukn 
cause  why  the  indictment  should  not  be  quashed,  or       OKxooKr. 
why  the  judgment  should  not  be  arrested.     Affidavits 
in  answer  were  put  in,  for  the  purpose  of  shewing  that 
the  recognizances  were  proper.     In  this  term  (&), 

Talfourd  Seijt.  and  Wordsntorth  shewed  cause.  The 
recognizances  were  properly  entered  into.  [The  ar- 
gument as  to  this  is  omitted.]  Even  if  there  had 
been  no  recognizances,  the  jurisdiction  would  not  be 
taken  away.  Sect  \S{c)  of  stat  4  &  5  fT.  4.  c.  S6. 
(the  Central  Criminal  Court  Act)  is,  in  this  respect, 
directory  only.  Rex  v.  Carlton  {d)  may  be  cited  on 
the  other  side.  The  marginal  note  there  states  that  the 
grand  jury  of  the  Central  Criminal  Court  has  no  juris- 
diction in  such  cases  of  misdemeanour  as  sect.  13  ap- 
plies to,  unless  the  recognizances  are  properly  taken : 
but  the  case  itself  shews  only  that  the  recognizances 

(o)  See  p.  278,  note  (6),  post. 

(&)  April  24th.      Before  Lord  Denman  C.  J.  Paiteton,  IViUiamt  and 
^istoaan  Js. 

(c)  Which  enacts  '*  That  no  bill  of  indictment  for  any  misdemeanour 
(otba  than  peijurj  or  subornation  of  perjury)  which  can  or  may  be  pre- 
**otcd  to  the  grand  jury  at  any  sessions  of  the  peace  for  the  said  city  of 
^(ttKntter  and  borough  of  Southwark,  and  counties  of  Middlesex,  Estex, 
^,  and  Surrey  respectively^,  in  which  such  misdemeanour  was  committed 
^  alleged  to  have  been  committed,  shall  be  presented  to  the  grand  jury 
tebenimmoned  under  the  authority  of  this  act,  unless  the  prosecutor  or 
^1^  person  presenting  such  indictment  shall  have  been  bound  by  re- 
cognizance to  prosecute  or  give  evidence  at  the  sessions  to  be  held  under 
t6e  authority  of  this  act  against  the  person  or  persons  accused  of  such 
misdemeanour,  or  unless  such  person  or  persons  accused  shall  have  been 
rooimitted  to  or  detained  in  custody,  or  shall  be  bound  by  recognizance 
to  appear  at  the  said  sessions  to  be  held  under  the  authority  of  this  act." 
(d)  6C.  ^  P.  651. 
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are  not  to  be  entered  into  before  the  Court  itself  wher^ 
the  bill  is  presented.  As  to  the  venue,  it  is  laid,  fo^ 
the  purpose  of  trial,  in  Middlesex^  conformably  tc^ 
the  doctrine  stated  by  this  Court  in  Regina  v^ 
Stowell  (a) :  *^  In  indictments  preferred  in  the  Centra^ 
Criminal  Court,  an  ordinary  venue  should  be  laid  for* 
the  material  facts,  as  well  as  that  in  the  margin 
scribing  the  jurisdiction.''  This  agrees  with  the 
guage  of  the  Court  in  Regina  v.  AWert  (b)  and  Begins, 
V,  Conncp  (c). 


Crawder  and  Peacock^  contra.     As  to  the  recoga«^ 
zances,  Rex  v.  Carlton  {d)  has  not  been  distinguish( 
the  whole  question  there  was  as  to  the  power  of 
grand  jury  of  the  Central  Criminal  Court  to  find  a  bil^  M 
the  argument  and  judgment  both  proceeded  upon  tfcie 
assumption  that  there  is  no  such  power  where  the  re- 
cognizances have  not  been  entered  into  in  compliance 
with  sect.  13.     IPatteson  J.    I  cannot   understand  tbe 
report  of  that  case,  and  doubt  whether  the  Chief  Justice 
said  what  is   there  attributed  to  him.]     Further,  the 
caption,  which  must  shew  jurisdiction,  ought  to  state 
that  the  recognizances  have  been  entered   inta     Tbe 
statute  creates  the  jurisdiction ;    the   record  therefore 
shews  no  jurisdiction,  unless  it   sets  forth  the  statut- 
able requisites ;  and,  where  that  is^  not  done,  the  in* 
dictment  ought  to  be  quashed ;  4  Bac*  Abr.  330  (f),  tit* 
Indictment  (I)  \   4  Hawk.  PL  Cr.  pp.  75,  88  (g),  RII. 
ch.  25.  55.  126, 146.    As  to  the  other  point,  there  ought 
to  be  a  complete  venue  in  the  body  of  the  indictment* 


(a)  5  Q.  B.  44.  48. 
(c)  4  A.iE.  942. 
(e)  Ed.  7. 


(6)  5  Q,  B.  37. 
(d)  6  C.^  P.  651. 
fe)  Ed.  7. 
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Here  the  venue  laid  in  the  body  of  the  Indictment  is   Queen**  Be^uh. 

properly  in  Middlesex  :  and  that  gives  no  jurisdiction  to  *_^ 

any  bat  a  Middlesex  grand  jury.  [Lord  Denman  C.  J.  '^*'«  Q"**« 
The  grand  jury,  on  the  face  of  this  indictment,  had  Gkicokt. 
jurisdiction.  After  they  have  found  the  bill,  the  pro- 
ceedings are  removed  hither:  that  cannot  take  away 
the  jurisdiction  to  find  the  bill.  Then  the  additional 
▼eone  shews  whence  the  jury  are  to  be  summoned  for 
trying  the  case.]  The  objection  now  pointed  out  was 
not  noticed  in  the  cases  referred  to.  By  sect  S  the 
▼enuc  "  within  the  jurisdiction  of  the  said  Court "  is 
given  only  where  the  indictment  is  preferred  *^  atid  tried  " 
tliere.  \Pafieson  J.  That  argument  would  prove  that 
there  can    be  no  certiorari  where   the  bill    is   found 

tt  the  Central  Criminal  Court.] 

Cta-.  adv.  vuU. 

Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

We  think  it  is  not  necessary  that  the  recognizances 
should  appear  in  the  caption,  and  that  therefore  there 
I  is  no  ground  for  arresting  the  judgment.  If  our  opi- 
\  iiion  is  erroneous,  the  defendant  may  correct  it  by  a 
:     *nt  of  error.     The  Court  has  considered  of  exercising 

ft 

?     Its  power  of  quashing  the  indictment :    and  we  have 
I     come  to   the    conclusion    that  this   ought   not  to    be 
Jone.     Sect  2  of  stat.  4  &  5  fF.  4.  c.  S6.   gives   to 
the  Central  Criminal  Court  the  jurisdiction  over  mis- 
demeanours, committed  within  the  prescribed  limits,  in 
^e  broadest  possible  terms.      Sect.  13  does  not  take 
away  that  jurisdiction,  but  merely  requires  that  the  bill 
ifaail  not  be  presented  until  the  prosecutor  has  entered 
VOL.  VJI.  N.  8.  u 


I 

f 

\ 


278  Q.  B.    EASTER  TERM, 

Vf^ms  riL    into   recognizances.     On  one  occasion  (a),  t 
!_^  Chief  Justice  of  the  Common  Pleas  refased  t 


The  ^('■■v     the  parties  to  be  bound  over  in  open  Court  dt 
OaKaoar.      sessions :  and  he  was  clearly  right  in  so  refusii 
all  tliat  he  meant  was  to  decline  acting  in  the 
posed :   be  did  not  give  any  opinion  as  to 
struction  of  the  act ;  and  still  less  could  he  on 
occasion  intend  to  decide  that  the  grand  jur 
jurisdiction  where  the  recognizances  were  no( 
into.     We  find  the  power  in  the  first  instance 
the  grand  jury,  and  no  consequences  attached  tc 
sentment  of  a  bill  where  there  have  been  no 
recognizances.     Whatever  objections  there  n 
such  a  course,  they  clearly  are  not  such  as  to 
power  of  the  grand  jury  to  find  the  bill,  or  of 
jury  to  try  the  case,  or  of  the  party  accused 
Guilty.     Therefore  we  do  not  enter  into  the 
whether  the  recognizances  be  correctly  or  r 
within  the  meaning  of  the  act :  the  point  % 
upon    renders  that  question    immaterial,    ba 
think  that  previous  recognizances  are  not  rec 
give  jurisdiction. 

In  the  course  of  the  argument  we  dispose 
point  made  as  to  the  venue. 

Rule  disch 

(a)  Hex  J.  Carlion,  6  C.j;  P.651.      ' 
(6)  The  roll  was  ultimately  made  up  as  follows. 
**  Pleas  before  our  Lady  the  Queen,  at  Weaifninaiir,  of  Um 
Hilary,  in  the  6th  year  *'  &c. 

*'  Among  the  Pleas  of  the  Queen,  Roll 
"  Barnard  Gregpry^ 

«6th  Vkt,  1843." 
«  At  yet  of  Hilary  Term.  — —  The  Queen.  — - 
'<  Central  Criminal  Court,  to  wit.  —  Some  time  ago,  that 
Monday  the  28th  day  of  November,  in  the  sixth  year  of  the  rei{ 
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tlM  Gcncnd  Scmmq  of  oyer  and  tenniner  of  our  Lady  the  Queen,  holden   Q^eenU  BeneK 


Sv  AajorMdidioDof  the  Central  Criminal  Court,  at  Justice  Hall,  in  the 
QUMAgr  in  tbe  mbnrbi  of  the  City  of  Landau,  before  John  Humpkery 
Si|iHRV  Mayor  of  tbe  dty  of  Londont  Tkonuu  Lord  Denvum,"  &&, 
"led  othen  their  lellowi,  justices  of  our  said  Lady  the  Queen,  assigned, 
bf  httOB  petent  of  our  said  Lady  the  Queen,,  made  under  the  great 
■al"  &C.,  *<to  the  same  justices  aboTe  named,  and  others,  or  any  two  or 
■at  of  them  directed,  to  inquire  more  fully  the  truth,  by  the  oath  of 
good  asd  lairfal  men  of  the  dty  of  Landom  and  county  of  MxdditMx 
■d dMne  parts  of  the  counties  of  Etaex,  Kent,  and  Surreif  which  are  men* 
ted  snd  enomerated  in  an  act  passed**  &c.  (Central  Criminal  Court 
Ac^ 4ft  5  Fl  4.  c^  36.),  **  and  by  other  ways,  means  and  methods  )>y 
ikitk  tliey  should  or  might  better  know  (as  well  within  liberties  as  with* 
Mt),  by  whom  the  truth  of  the  matter  might  be  better  known  and  ini> 
qoind  into,  of  all  treasons,  murders,  felonies  and  misdemeanours,  and 
ihsiheaefewories  of  them,  within  the  said  dty  of  London  and  county  of 
Mdiuat,  and  the  several  parts  of  the  counties  of  Euex,  Kent  and 
Atnqriforesaid  (as  wdl  within  liberties  as  without),  by  whomsoerer  and 
h  elM  manner  soever  done  or  perpetrated,  and  by  whom  or  to  whom, 
<tei|  how  and  after  what  manner,  and  of  all  other  articles  and  drcum- 
i^Ma  concerning  the  premises  and  erery  of  them  or  any  of  them  in 
Hf  asoner  wluttsoever,  and  the  said  treasons  and  other  the  premises  to 
teaad  detsnniae,  according  to  the  laws  and  customs  of  England  i  by 
Aaoith  of  twdve  jurars,  good  and  lawful  men  of  the  jurisdiction  afbre- 
ind,  qualified  according  to  law,  then  there  sworn  and  charged  to  inquire 
Ar  ov  Mid  Lady  the  Queen  for  the  jurisdiction  aforesdd,  it  was  pre** 
VMid  n  fdloweth ;  (that  is  to  say), 

"Central   Criminal  Court,  to  wit  — The  jurors  for  our  Lady  the 
Qnceii  upon  thdr  oath  present  that  Barnard  Gregory^  late  of  tbe  parish 
<f  Smt  liary^ie-'Sirand  in  the  county  of  Middletexy  printer,  contriving, 
■  nd  uolawfuDy,  wickedly  and  maHcionsIy  intending,  to  injure,  vilify  and 
defame  Charles  Frederick  jtugustus  William,  Duke  of  Brunswick  and 
iMieburgf  and  to  deprive  him  of  his  good  name,  fame,  credit  and  reputa- 
tion, and  to  bring  him  into  great  contempt,  scauda],  infamy  and  dis- 
grace, on  the  14th  day  of  November  a.  d.  IS41,  with  force  and  arms,  at 
the  pariih  of  SabU  Mary-lC'Strand  in  the  county  of  Middlesex,  within 
(be  jurisdiction  of  tbe  Central  Criminal  Court,  unlawfully  "  &c.  (charge 
of  printing  and  publishing  a  libel).     There  were  ten  other  counts,  each 
for  printing  and  publishing  a  libel,  not  differing  from  the  first,  so  for  as 
regards  the  points  decided  by  the  Court. 

**  Which  said  indictment  our  said  Lady  the  Queen  afterwards,  for  ccr« 
tain  reasons,  caused  to  be  brought  before  her,  to  be  determined  according 
to  €ba  law  and  custom  of  England.  Wherefore  the  sheriff  of  the  said 
comty  of  Middlesex  is  commanded  that  he  do  not  forbear,  by  reason  of 
any  liberty  in  his  bailiwick,  but  that  he  cause  him  to  come  to  answer  to 
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our  said  Lady  the  Qjueen  touching  and  concerning  the  pien 
said.  And  now,  that  it  to  say  on  the  1 1th  day  of  Jamtoiy  ii 
term,  before  our  said  Lady  the  Queen  at  Wlestmifuter,  cornel 
Barnard  Gregory  in  his  proper  person ;  and,  having  heard  the 
ment  read,  he  saith  that  he  is  Not  guilty  thereof;  and  hereupoi 
himself  upon  the  country.  And  Charles  FraneiM  Sobinmn 
coroner  and  attorney  of  our  said  Lady  the  Queen  in  the  Court 
Lady  the  Queen,  before  the  Queen  herself,  who  for  our  saic 
Queen  in  this  behalf  prosecuteth,  doth  the  like.  Therefore  let  f 
before  our  said  Lady  the  Queen,  on  the  16th  day  of  Aprily  t 
she  shall  then  be  in  England^"  &c.  Then  followed  a  continui 
3l(ory  by  vicecomet  non  misU  brevet  and  a  distringas  corpora 
*<  so  that  he  may  have  their  bodies  before  our  said  Lady  the 
the  SOth  day  of  October,  wheresoever  she  shall  then  be  in  1 
before  the  Right  trusty  and  well  beloved  of  our  said  Lady  t 
Thomat  Lord  Denman,  Chief  Justice  "  &c.,  <<or  other  justi 
as  aforesaid,  if  he  shall  come  before  that  time,  that  is  to  say, 
next  aAer  the  end  of  the  term,  at  WettnunsUr  in  the  county  oi 
in  the  Great  Hall  of  Pleas  there,  according  to  the  form  of  the 
that  case  made  and  provided,  to  try  upon  their  oath  whetb 
Barnard  Gregory  be  guilty  of  the  premises  aforesaid  or  not,  ii 
the  jurors  aforesaid  who  came  not  to  try  in  form  aforesaid, 
let  the  sheriff  of  the  said  county  of  Middlesex  have  the  bodies  o 
aforesaid  accordingly,  to  try  in  form  aforesaid :  the  same  daj 
&c  (to  the  coroner  and  defendant).  "  At  which  time,  to  wit  < 
day  of  October  aforesaid,  before  our  said  Lady  the  Queen,  at  } 
come  as  well  the  said  Charles  Francis  Bobinson,  who  for  our 
the  Queen  in  this  behalf  prosecuteth,  as  the  said  Barnard  Gre 
proper  person  as  aforesaid.  And,  the  said  Barnard  Gregory  hi 
drawn  his  plea  by  him  above  pleaded  in  manner  and  form  afc 
said  Lady  the  Queen  remaineth  against  him  the  said  Bama 
without  defence  in  this  behalf.  Whereupon,  all  and  singular  tl 
being  seen  and  fully  understood  by  the  Court  of  our  said 
Queen  now  here,  it  is  considered  and  adjudged,  by  the  said  i 
that  he  the  said  Barnard  Gregory  be  convicted  of  the  offence: 
and  that  for  his  offences  aforesaid  he  be  taken,  and  so  forth.  A 
the  Court  of  our  said  Lady  the  Queen  now  here  **  &c. :  the 
continuances  by  curia  advisari  vult  to  11th  January,  15th  jfpf 
June  respectively, «« at  which  time,  to  wit  on  the  9th  day  of  , 
said,  before  our  said  Lady  the  Queen  at  Westminster,  cam 
Charles  Francis  Bobinson,  who  for  our  said  Lady  the  Queen 
half  prosecuteth :  and,  the  said  Barnard  Gregory  being  presi 
Court,  it  is  considered  and  adjudged  and  ordered,  by  the  said 
that  the  said  Barnard  Gregory,  for  his  offences  as  aforesaid,  ' 
is  convicted  as  aforesaid^  be  imprisoned  in  the  Queen's  Prii 
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space  of  six  calendar  months  now  neit  ensuing ;  and  that  be  be  placed  in  Quetn^t  Bench, 

the  fint  division  of  the  fourth  class  of  prisoners  in  the  said  prison :  and  1 845* 

lie  the  said  Bamtard  Gregory  is  now  here  in  Court  committed  to  the 

custody  of  the  keeper  of  the  said  Queen's  Prison  to  bt  by  him  kept  in  '^^  QoitM 

m£t  outadj  in  execution  of  thia  judgment***  '  Oaxaoaii. 


The  Queen  against  Downey  and  Jones.         Z^"^^' 

jERVISf  in  this  term,  obtained  a  rule  calling  on  the  A  warrantor  a 

.  1        ^,  %^  judge  of  Q.B. 

prosecutors  to  shew  cause  why   Thomas  Downey  issued,  directed 
Aoald  not  be  discharged  out  of  custody  as  to  his  de-  of  agSlIoBn- 
taber  in  the  Borough  gaol  of  Liverpool  by  virtue  of  a  J^!^  ^^^^ 
warrant  under  the  hand  and  seal  of  Wishtman  J.,  dated  *PP»*»«nd  and 

°  take  a  party 

^^  March  1845,  and  why  the  warrant  should  not  be  •g^nstwhom 

a  bill  for  a  mis* 

set  aside.     From  the  affidavits  in  support  of,  and  op-  demeanour  had 

-  ,      .  "Ill  been  found  at 

position  to,  the  rule  it  appeared  that  the  warrant  was  quarter  sessions, 

f  I,  "  and  him 

as  tOllOWS.  safely  keep,  to 

''England,  to  wit.  Whereas  it  is  certified  to  me  by  ^^/S^o^Jle***' 
fder  Wright,  clerk  of  the  peace  of  the  borough  o(  Liver-  ^ffi"f^*°**  ^"*^ 
jool  in  the  county  of  Lancaster j  that,  at  the  quarter  ses-  sureties  to 

•^  *  answer  the  in- 

sions  of  the  peace  holden  in  and  for  the  said  borough,  dictment,  snd 

...  be  further  dealt 

on  the  3d  day  of  Jbin/a;;^  1B45,  an  indictment  against  with  according 

to  law.** 

Thmas  Jones  of"  &c.,  "  and  Thomas  Downey  of"  &c.,      Held  a  bad 
"for  conspiracy,  was  preferred  before  the  grand  jury,  and  JJI,Vdirecting 
t  true  bill  found  against  them,  and  that  the  said  Thomas  ^^^^^^^^""^ 
Downey  is   not   under  any  reco/rnizances   to    appear:  hrought before 

•^  ./  o  t  &  some  judge  or 

These  are  therefore  to  will  and  require,  and,  in   Her  justice,  to  be 

bound. 

Majesty's  name,  strictly  to  charge  and  command,  you      And  this 

Court  dis* 

lod  every  of  you,  upon  sight  hereof,  to  apprehend  and  charged  the 
take  the  body  of  the  said  Thomas  Downey,  and  him  imposing  the 
safely  keep,  to  the  end  that  he  may  become  bound  end  ih^t  nonaction 
Bad  sufficient  sureties  to  answer  the  said  indictment^  broujl^^ 

u  S 
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Vohme  viL    and  be  further  dealt  with  according  to  law.     Hi 
*        fail  not  at  your  peril.      Given  under  my  hand 


^clilir*      ^^'*  ^'®  ^^^  ^^y  ^^  March,  1845. 

«  JF:  Wightnum.     (i 

^^  To  the  governor  of  the  borough  gaol  of  Liver 

all  chief  constables,   petty  constables,   headboroi] 

tythingmen,  and  whom  else  it  may  concern." 

Dcramey  and  Jones  had  been  indicted,  and  a  true 

found  against  them,  at  the  Liverpool  sessions,  i 

conspiracy  to  obtain  goods  by  false  pretences,    ti 

was  apprehended  on  a  bench  warrant,   and,  cm 

February  1845,  pleaded  Not  guilty:   he  traverse 

the  next  sessions,  and  was  admitted  to  bail.     Dot 

who  at  the  time  was  in  custody  on  execution  under 

process,  was  brought  up  by  habeas   corpus,   plei 

Not  guilty,  traversed  to  the  next  sessions,  and  wai 

moved  to  his  original  custody.  On  the  12th  March  1( 

which  was  before  the  said  next  sessions,  a  certio 

issued  to  remove  the  indictment  into  this  Court. 

writ  was  returnable  on  15th  April  1845,  and,  on  that< 

was  returned,  and,  together  with  the  indictment,  i 

in  this  Court.     The  warrant  of  the  learned  Judge 

issued  on  27th  March  1845,  the  day  of  its  date.     On 

April  1845,  Downei/s  imprisonment  in  execution  (on 

a  remand  from  the  Insolvent  Debtors'  Court)  expii 

but  the  governor  of  the  borough  gaol  of  Liverpod 

which  he  was  confined,  refused  to  discharge  him. 

Peacock  now  shewed  cause.  This  warrant  does 
comply  with  the  requisitions  of  stat  48  6.  8.  c.  58.  \ 
inasmuch  as  it  does  not  express  in  what  sum  the 
fehdant  is  to  be  bound.  But,  as  the  indictment  was 
removed  till  the  return  of  the  certiorari,  which 
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after  the  issuing  of  the  warrant,  the  statute  is  inappli-  dueenU  Bench. 

cattle;  and  the  only  question  is  whether  this  be  not  a 

good  warrant  at  common  law.     [Wightman  J.     It  does      Dowmit's 

Case. 

not  direct  that  the  party  shall  be  brought  before  any 
judge  or  justice:  is  he  to  remain  in  gaol  for  the  pur- 
pose of  finding  sureties  ?]    Any  judge  or  justice  might 
admit  the  defiradant  to  bail  on  this  charge  of  misde- 
BKinonr.    [Wightman  J.    But  how  is  he  to  get  before 
the  jodge  or  justice?]    The  o£Bcer  who  detained  him 
voder  this  warrant  would  be  bound  to  take  him  to  the 
proper  authority  for  the  purpose,    [Lord  Denman  C.  J. 
The  wammt  orders  the  o£Bcer  to  keep  the  defendant 
afely :  that  must  mean,  to  keep  him  in  custody.]    The 
object  of  the  keeping  is  specified,  *^  that  he  may  become 
bound  and  iBnd  sufiicient  sureties."    There  is,  it  must 
I      be  admitted,  no  precedent  for  this  warrant.     If  the 
I      ptrty  be  discharged,   the  Court  will  require  that  he 
CDgige  to  bring  no  action.    [Lord  Denman  C.  J.    That 
^  do  only  where  we  have  power  to  refuse  the  ap- 

■ 

pliottion.      Here  we  are  bound  to  grant  it,  and  can 
impose  no  terms.] 

Jeroisj  contri,  was  not  heard* 

Per  Curiam  (a). 

Rule  absolute. 

(a)  Lord  Bmman  C  J.»  Pattesofif  WiUiatns  and  Wi^htman  Js. 


U    4 
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mJ;^'  Crofts  against  Brown. 

All  affidant  JDE ARSON,  in  this  term,  obtained  a  rule  to  she 

for  tlie  purpose  J, 

of  obtaining  a  cause  whv  the  Order  of  Rolfe  B*  for  a  distringas  S 

distringas  to  ^ 

compel  appear-  the  above  case  should  not  be  rescinded,  and  all  sub 

ance  must  state 

an  endeavour  sequent  proceedings  therein  set  aside  with  costs,  an« 

writ  of  sum-  why  the  sheriff  should  not  restore  the  money  levied. 
SnL^lfw*^""       The  order  had  been  obtained  on  the  following  afii 

wmstT'edf*  davits.    Johti  Nichok,  process-server,  deposed  that,  <► 

where  the  resi-  Marck   12th,  last  past,    «he  the  said  J.N.  called  c 

dence  was.  *  r       ^ 

A  distringas  the   residence    of  the  above   named  defendant  at 

obtained  on  ^ 

affidavita  not  o'clock  in  the  moming  for  the  purpose  of  serving  bii 

describing  the 

residence  was  with  a  copy  of  the  writ  of  summous  in  this  actioi 

motion.  having  then  the  said  writ  and  copy  with  him  for  tbj 

such  deserip-^  purpose.     That,  upon  enquiring  for  the  defendant, 
**Ued  b^rstotel  P®'*^^"  Came  out  into  the  passage,  who  said  be  was  tk 

ment  that  the  defendant's  brother,  and  inquired  what  this  deponei 

copy  of  wnt  of  i  «- 

summons  was  wanted  with  defendant,  and.  upon  this  deponent  J.  2. 

left  with  the  .  -»  7     r  r  ^ 

defendant's  saying  tliat  he  came   to   serve  the  defendant  with 

brother  for  de«  .       #. 

fondant,  and  writ  of  summons  at  the  suit  of  the  above  named  plais 

afterwards  told  ^^^'  ^^  ^^^^  ^^^  ^^^  defendant  was  out.     This  deponei 

Jhouid^upset*  J.  N.  then  told  the  defendant's  brother  that  he  woaJ 

plamtiff *s  dis-  ^^  again  the  next  evening  at  8  o'clock  with  the  sa^ 

writ"  (not  writ,  and  be£:£:ed  he  would  mention  it  to  the  defendan 

further  descnb-  .  . 

ing  it)  «  had  which  he  promised  to  do.     That  this  deponent  J.  it 

been  left  with 

defendant's  accordingly  Called   again  at  the  residence  of  the  sail 

not  with  him."  defendant  on  the  following  evening  at  8  o'clock,  bavinj 

then  with  him  the  said  writ  of  summons  and  copj 
and  again  saw  the  defendant's  brother,  who  said  thi 
the   defendant  was   not   at  home,  but  that   he  hi 
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t(Ad     him  all  about  it^   meaning  the  writ,  and  that  Queen's  SendL 

lie,  defendant,  would  call  on  the  plaintiff's  attorney;    * 

and  tliis  deponent  J.  N,  then  said  that  he  would  call        Ctom 
again  on  the  next  Friday  evening  at  9  o'clock.    And       Browk. 
that,  accordingly,  be  this  deponent  J.  N.  again  called 
at  the  residence  of  the  said  defendant  at  9  o'clock 
m  the  evening   of  Friday  the   14th   day  of  March 
last  pasty  and,  upon  inquiring  for  defendant,  again 
saw  his  brother,  who  said  that  the  defendant  was 
OQt ;  and  this  deponent  J,  N^  then  left  the  copy  of 
the  said  writ  with   the  defendant's   brother  and  re- 
quested him  to  give  it  to  the  defendant"     The  plain- 
^  deposed  that,  on  26th  March  last,  the  defendant 
^Iled  on  him  **  and  said  that  he  should  upset  deponent's 
^iatriogas,  for  the  writ  had  been  left  with  his,  defend- 
'^^i^  brother,  and  not  with  him."     Both  deponents 
^ted  that  they  believed  defendant  kept  out  of  the  way 
^  avoid  service  of  the  writ.    No  appearance  had  been 
^tered.    The  order,  for  a  distringas  directed  to  the 
^«iff  of&rr^^  was  dated  April  2d,  1845. 

^Affidavits  were  sworn  by  the  defendant  (describing 
'^tuisdf  as  of  6.  Kenningtan  Greeny  in  the  parish  of 
t^ttaAethi  Surrey\  and  by  his  housekeeper,  in  support  of 
^e  present  rule,  and  by  the  plaintiff  and  another  person  in 
opposition  to  it,  respecting  the  defendant's  place  of  resi- 
dence and  bis  knowledge  of  the  fact  that  a  writ  of  sum- 
mons bad  been  served :  but  the  decision  turned  wholly 
on  the  safficiency  of  the  original  affidavits.    It  appeared 
that  the  distringas  was  executed  at  the  defendant's  resi- 
doice  at  Kennington  Greeru 

Pderwdorff^  now  shewed  cause.  The  affidavits  before 
Bolfe  B.  were  sufficient.  The  party  who  served  the 
writ  of  sommoos  deposes  that  he  went  to  the  defendant's 
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Foiutne  FiL    residence;  it  will  be  contended  that  the  residence  ooffbt 

'. to  have  been  described;  but  no  statute  or  rule  of  prac- 

Cmftb  ^jgg  requires  this.  [Lord  Denman  C  J.  We  are  told 
Baowy.  thgt  the  Court  of  Exchequer  has  decided  that  it  must 
be  described  (a).  Patteson  J.  The  application  may 
have  been  made  at  a  residence  of  the  defendant  in  Cbn* 
berland."]  The  objection  may  be  ground  for  refusing 
a  distringas,  but  not  for  setting  aside  a  judge's  ordety 
ir,  on  the  motion,  enough  appears  by  affidavit  to  supply 
•  the  former  defect.  Besides,  the  defendant  here  admitted 
that  he  knew  of  the  service  on  his  brother. 


W.  H.  Watson^  contra.     The  residence  must  be  d 
scribed ;  Halton  v.  White ^b).     {Wightman  J.     I  alwa; 
require  it.     Lord  Denman  C.  J.     There  is  no  doubt 
that  point.     But  what  do  you  say  to  the  proof  that 
summons  had  actually  reached  the  defendant?]    If  i 
plaintiff's  affidavits  are  true,  he  might  have  entered  .^n 
appearance.      {Patteson  J.     To  do  so  he  must 
sworn  to  personal  service.]     He  might  have 
facts  equivalent    {Patteson  J.    Certainly  not.  We 
required  that  an  express  affidavit  of  personal 
should  be  made.     There  are  one  or  two  casds  to  th 
contrary,  but  we  have  gone  back  from  that 
Parties  were  running  into  all  kinds  of  laxity  {e)J}   Th^ 
statement  of  the  defetidant  here  shews  only  that  he  had 
heard  of  some  writ  having  been  served  upon  his  brother: 
it  does  not  prove  that  the  contents  of  the  summons  had 


(a)  See  PUt  r.  Eldredt  I  Cro.  ^  J.  147.   S.  C  1  2>r.  1S8. 
Y.  Austerh  2  Cro,  ^  J.  45.  S.  C.  2  Tyr,  164.   Ihher  r.  Goodwin^  8  C^ 
^J.  94.  S.  C.  2  2y.  164. 

(6)  9  Mtnu  jr  G,  295.     See  alto  Prime  r.  GUtB,   I  JhwL  M  &  IST., 
Bradbee  v.  Guttard,  (Q.  B„  Bail  Court)  1  JDowL  A;  &  S9I. 

(<;)  See    Thompton  ▼.  I^eney,  1  DowL  P.  C  441.     XimA*«  PfocUett 
319— S21.  Book  L  c.  1. 
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com^  to  the  defimdant's  knowledge*  [Lord  Denman  C.  X   QueenUBench. 
It  certainly  does  not  amount  to  an  admission.]  * 


Re^anon^  on  the  same  side,  was  not  heard. 


Caorrs 

BftOWN. 


«m(a). 


Rule  absolute.    Defendant  to  bring  no  action* 


Cs)  Lord  Denman  C.  J.,  PaUaon,  WiUianu  and  Wighiman  Ji. 


I>OK  on  the  demise  of  The  Trustees  of  the  Bed-  J!"*'*!?^' 

May  8Ui. 

FOBD  Charity  against  Payne. 


^^JECTMENT  for  messuages  &c.  in  the  parish  of  /^Jj^A'"*"*''^ 
St*  Andrew,  Holbom.     The  defendant  had  entered  sgunst  tenant, 

:  where  half  a 

'^to  a   consent  rule ;   but,  the  cause  being  called   on  year's  rent  was 

&v         •  1  1         •    •  »      -mm-  1 11  1      •  1  •  ^"®  before 

'^^  trial  at  the  sittmgs  in  Middlesex  during  this  term,  serTiceofde* 
^^  did  not  appear,  and  the  plaintiff  was  nonsuited.  no  sufficient 

distress  was 
found  on  the 

Jf.  Chambers  now  moved  that  the  lessors  of  the  plain-  P"!™*!"*  *^  **** 

*  *  defendant,  hav- 

^tt  might  be  at  liberty  to  enter  up  judgment  against  the  '"g  entered  into 

^  A  •»      o  ^  consent  rule, 

defendant  instead  of  the  casual  ejector.      He  stated  does  not  appear 

^-B  ,        .  ,  ,  1  r  at  the  trial,  and 

^^at  the  gectment  was  brought  on  a  clause  or  re-entry  the  plaintiff  is 

in  a  lease  under  which  defendant  held  of  the  lessors  of  suited,^°e"^°* 

tile  plaintiff,  for  nonpayment  of  rent;  that  half  a  year's  L^'tiff  ^^ 

«'eiit  was  due  before  service  of  declaration,  and  that  no  Y°^*o***''oq 

^^cient  distress  was  to  be  found  on   the  premises ;  ••  ?•»  '>»^«  , 

judgment,  al- 

^d  he  relied  on  stat  4  G.  2.  c.  28.  5. 2.,  which  enacts  though  there 

.  has  been  no 

uiat,  whenever  half  a  year's  rent  is  in  arrear,  and  the  formal  demand 

of  rent,  or  re- 
entry ;  Imt  the  judgment  must  be  only  against  the  casual  ejector,  not  the  defendant. 
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landlord  has  the  right  of  re-entry  for  nonpay 
may  serve  a  declaration  in  ejectment  without  ai 
demand  or  re-entry :  and,  in  case  of  judgmental 
casual  ejector,  or  nonsuit  for  not  confessing  lea 
and  ouster,  if  it  shall  appear  by  affidavit  tbi 
year's  rent  was  due  before  declaration  served, 
there  was  no  sufficient  distress  on  the  demised  ] 
and  that  the  lessor  or  lessors  had  power  to 
*^  the  lessor  or  lessors  in  ejectment  shall  recover  j 
and   execution,  in  the  same  manner  as  if  tlic 
arrear   had    been   legally    demanded,   and  a 
made."     [  Wightman  J.   That  means,  only,  as  i 
old  forms  had  been  gone  through.     Patieson 
there  had  been  a  demand  and  re-entry.]     The 
seems  to  be,  as  if  there  had  been  a  regular  t 
the  defendant  had  appeared*    [Wightman  J.  Tl 
only  puts  you  in  the  same  situation  as  if  you  h 
a  regular  demand  and  the  defendant  had  i 
appear.] 


Pa*  Cw'iam  (a)j 


Rule 


(a)  Lord  Dcnman  C.  J.j  Patieson,  WiUiamt  and  Wightman 


END   OF    EAST£R   TERM. 


Vin.  VICTORIA. 


1845 


EASTER  VACATION. 
IN  THE  EXCHEQUER  CHAMBER. 

(Error  from  the  Qaeen's  Bench.) 

KTXQogaifut  SiMMONDS  and  Others,  Assignees  j*,^^, 
of  the  Estate  &c.  of  Emily  Ann  Birch,  a  ^^  ^'*' 
[Bankrupt. 


w 


RIT  of  error,  as  follows.  A  writ  of  error 

^  Vtdoria,  by  the  grace  of  God/'  &c.,  "  to  Thomai  %^J^^' 
Denman^  our  Chief  Justice  assigned  "  8cc. :  «  For-  ^^"c^rt^^" 
Asmnch  as  in  the  record  and  process,  and  also  in  the  Queen's  B«nch» 

^   ^  *^  under  itat. 

giTing  of  judgment,  in  a  plaint  which  was  in  our  G)urt  ii  &.  4.  & 
before  ns,    between    William  Henry  King^  and  Jo/m  f.8.,  recited 
SimmtmiSf    William    Ayscoi^h     Wilkinson    and    John  alleged  in  the 
ABsup^  survivors  of  George  Gibson^  assignees  of  Emily  ^^nTgiJi^ 
Ann  Birdf  a  bankrupt,  in  an  action  on  promises^  as  it  Il^n  a^Tlont " 
*a  sud,  manifest  error  hath   intervened,  to  the  irreat  "in  an  action 

°      ^     on  promises, " 

cUmaffe  of  the  said   William  Henry  King^  as  by  his  and  directed 

^  ^  o  af  that  the  tran- 

complaint "  &c. :  <*  And  whereas,  by  a  statute,  made ''  script  should 

be  sent  to  the 
Jttticcs  of  the  Common  Bench  and  Barons  of  Exchequer  to  be  viewed  and  examined  &c. 
^the  tranacripty  it  appeared  that  the  judgment  was  on  an  issue  directed  by  the  Court 
U  QQecn*ii  Bench,  under  sUt.  1  &  3  If',  4.  c  58,  (the  Interpleader  Act),  and  no  process 
^nmmoos  appeared:  but  the  declaration  was,  in  form,  on  promises  upon  a  wager,  and 
^  jttdgment  was  that  the  plaintiff  should  recover  his  danoages,  costs  and  charges.  The 
midaot  below  had  tendered  a  bill  of  exceptions. 

Od  motion,  the  Court  of  Exchequer  Chamber  quashed  the  writ  of  error,  holding  that 
^  tnnsrript  shewed  that  thej  had  no  power  to  view  and  examine ;  and  holding  also 
te  it  nried  from  the  writ  of  error. 

Bj  the  Court  of  Exchequer  Chamber.  The  order  quashing  the  writ  Is  matter  of  record 
OBBBsble  upon  error  in  the  House  of  Lords. 

By  the  Court  of  Queen's  Bench.     A  Judge  having  ordered,  on  summons  bj  the  plain* 

tifi  in 'a  cause  depending  in  error,  that  the  plaintiffs  should  be  at  liberty  to  amend  the 

necwil  (the  matter  amended  not  being  misprision  of  the  clerk),  and  also  that  they  should 

itff  the  defendant  his  costs  occasioned  by  such  amendment,  the  defendant  cannot,  aAer 

uiag  and  receiving  his  costs,  apply  to  set  aside  the  order  for  amendment,  as  made  without 

'niBiciioii* 
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&c,  (11  G.  4.  &  1  W.  4.  c.  7O0,  **  it  was,  amo 
other  things,  enacted  that  writs  of  error,  upon 
judgment  given  by  any  of  our  Courts  of.  King's  Be 
Common  Reas  and  Exchequer,  should  thereaftei 
made  returnable  only  before  Judges,  or  Jadgel 
Barons,  as  the  cose  might  be,  of  the  other  two  Courti 
the  Exchequer  Chamber,  any  law  or  statute  to  the  c 
trnry  notwithstanding ;  that  a  transcript  of  the  re< 
only  should  be  annexed  to  the  return  of  the  writ ; 
the  Court  of  error,  after  errors  were  duly  assigned 
issue  in  error  joined,  should,  at  such  time  as  the  Ju( 
should  appoint,  either  in  term  or  vacation,  review 
proceedings  and  give  judgment  as  they  should  be 
vised  thereon ;  and  such  proceedings  and  judgment 
altered  or  affirmed,  should  be  entered  on  the  ori{ 
record;  and  such  further  proceedings  as  might 
necessary  thereon  should  be  awarded  by  the  Cour 
which  the  original  record  remained ;  from  which  ji 
ment  in  error  no  writ  of  error  should  lie ''  &c.,  exi 
to  Parliament :  "  We,  therefore,  being  willing  that 
said  error,  if  any  there  be,  should  be  duly  amen 
according  to  the  form  of  the  said  statute,"  &c«,  ^ 
command  you  that,  if  judgment  be  given  thereu| 
then  you  distinctly  and  openly  send  under  your  ses 
our  Justices  of  the  Bench,  and  the  Barons  of  our 
chequer,  in  the  Exchequer  Chamber  aforesaid^  • 
&c.  (2d  November  next),  "a  transcript  of  the  re 
and  proceedings  of  tJie  plaint  aforesaid^  with  all  tb 
touching  the  same,  and  this  writ ;  and,  the  said  t 
script  and  proceedings  being  viewed  and  examinee 
the  same  Justices,  they  may  cause  to  be  further  i 
thereupon  what  of  right  and  according  to  the  form  ol 
said  statute  ought  to  be  done.     Witness  ourselves  ^ 
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««  The  answer  of  Thomtu  Lord  Dcnman^^  &c.  Q»MtC»  Bench. 

^*  The  reantland  process  of  the  plaint,  whereof  mefttion  !__ 

mtkin  madem  to  the  Justices  and  Barons  within  spe-        ^"° 
cifi^f  at  the  day  and  place  within  contained,  I  certify  m     Simmohds. 
'0   tramaript  of  the  record  hereunto  annexed^  as  within 
commanded.  *^  Denmatu 

**  In  the  Queen's  Bench. 

<<  The  31st  day  of  October^  a.d.  1842. 
M  ji#n2dber»l  Geofgc    Gibsoth  John    SimmondSf     WiUiam 
***  ''**'     J -{d^iOM^A    Wilkinson  and  JbAw    -/4/fa{p,   the 
plaintifi  in  this  suit,  assignees  of  the  estate  and  effects 
of  Xmbf  Ann  Birchf   a  bankrupt,    according  to  the 
statutes  in  force  concerning  bankrupts,  by  Herbert  Llm/df 
their  attorney,  complain  of  William  Henry  King^  the 
defendant  in  this  suit,  in  pursuance  of  a  certain  order  « Entered  of  re- 
made by  the  Right  Honourable  Thomas  Lord  Denman^  ^ ]  'stimu^^. 
ou  the  14th  day  of  March  a.d.  1842,  under  and  by  "^^^y^' 
virtue  of  the  second  section  of  a  certain  act  of  parlia^-  ^^*  1844." 
mcnt  made"  (1  &  2  Vict.  c.  45.,  "  to  extend  the  juris-  ••Amended, 

jg%  pursuant  to 

Qictbn  of  the  Judges  of  the  superior  courts  of  common  order  of  Mr. 
law,"  &c.),  "  in  a  certain  cause  wherein  the  now  de-  „IU,^dated 
fieodant  was  plaintiff,  and  the  said  Emily  Ann  Birch  was  ^  34^**         * 
defendant,  whereby  it  was  ordered  that  the  sheriff  pay 
^  proceeds  of  the  execution  therein  into  Court  in  five 
^ysi  that  an  issue  be  tried  in  which  the  claimants  or 
^ttignees,   when  chosen,  should  be  plaintiffs,  and  the 
execution  creditor  defendant,  and  the  question  of  costs 
*u  thereby  reserved ;  and  in  pursuance  of  a  certain 
odier  order  made    by  the   Honourable   Mr,  Justice 
Cfieridge  in  the  said  cause  on  the  14th  day  of  Jtdy^ 
Atfi.  1842,  whereby  it  was  ordered  that  the  order  made 
10  the  said  cause  by  the  Right  Honourable  Lord  Den^ 
non  on  the  14th  day  of  March  1842  be  amended,  by 
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directing  that  the  issue  to  be  tried  be  as  to  the  liabili 
of  the  goods  to  be  seized  at  the  time  of  the  levy, 
as  to  the  title  of  the  assignees  thereto  (a).    Fortbi 


(a)  The  declaration  thui  far  differed  from  the  transcripl  origimllj  it- 
tumedy  which  was  as  follows.  "  George  Gibton^^  &c/^  oomplain  of  fi- 
Uam  Henry  King,  tlie  defendant  in  this  suit,  who  htm  been  stmuiioiMd  to 
answer  the  said  plaintifls  by  virtue  of  a  writ  issued  on  the  14di  dij  ^ 
March  a.  d.  1842,  out  of  our  Court  of  our  Lady  the  Queen,  before  the 
Queen  herself,  at  Wetlmintter,**  After  joinder  in  error,  and  before  Ifat 
plaintiff  in  error  had  set  down  the  case  for  argument. 


Watson,  at  the  sittings  in  error  after  Michaelmat  term  (November  86th), 
1844,  obtained,  on  behalf  of  the  defendants  in  error,  in  the  C^omt  of  £s* 
chequer  Chamber,  a  rule  to  shew  cause  (peremptorily,  the  next  day)  why 
the  writ  of  error  should  not  be  quashed.  He  moved  on  affidavit  slating 
that  the  writ  of  error  was  brought  on  a  feigned  issue. 

Fcuhleyf  on  shewing  cause,  insisted  that  the  Court  could  look  only  at 
the  record,  by  which  it  would  appear  that  the  action  was  a  regular  octioa 
of  assumpsit  commenced  by  a  writ  of  summons. 

The  Court  then  suggested  that  the  proper  mode  of  raising  the  qncrtioQ 
would  be  for  the  defendants  in  error  to  apply  to  the  Court  of  QuccB*i 
Bench  to  make  the  record  conformable  to  the  fact ;  and  they  enlmgcd 
the  rule.  * 

The  defendants  in  error  took  out  a  summons  to  shew  canK  at 
chambers  why  they  should  not  be  at  liberty  to  amend  the  issue  and  re- 
cord ;  and  ffightman  J.,  after  hearing  the  parties,  made  the  following 
order,  on  December  6th,  1844. 

"  I  do  order  that  the  plaintiffs  *'  (defendants  in  error)  **  in  the  nid  issoe 
be  at  liberty  to  amend  the  same,  by  striking  out  the  recital  of  a  writ  of 
summons  therein,  and  to  recite  instead  thereof  the  Judges*  orders  directing 
the  said  issue  to  be  tried ;  and  that  the  plaintiffs  be  at  liberty  to  amend 
the  record  accordingly,  adding  that  the  orders  were  made  under  and  in 
pursuance  of  the  statute.  And  I  further  order  that  the  plaintiffii  do  pay 
the  costs  occasioned  by  tlie  amendments,  to  be  taied  within  a  week ;  but 
the  proceedings  are  not  to  be  stayed  for  taxation.** 

The  plaintiff  in  error  (defendant  below)  taxed  his  costs;  and  they  were 
paid  on  January  16tb,  1845.  On  the  14th  of  the  same  month  be  ob- 
tained a  rule  (drawn  up  on  reading  the  order  &c.)  calling  on  the  plain- 
tiffs l>e1ow  to  shew  cause  "  why  tlie  above  mentioned  order  giving  the 
plaintiffs  liberty  to  amend  should  not  be  rescinded.*'  The  rule  waa  not 
drawn  up  till  January  17th,  on  which  day  itwos  served. 
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mrbereas,  heretofore  and  before  the  making  by  the  de*  Queen^M  Sench. 

£oM»dant  of  the  promise  hereinafter  mentioned,  the  said  *__ 

now  defendant,  by  the  consideration  and  judgment  of  die         ^^"^ 

said  Court,  recovered  against  the  said  Emilj/  Ann  Birch      Simmomds. 

WL    crertain  debt**  &c.    The  declaration  then  set  out  the 

Judgment  for  a  debt  of  2145/.  I2s.f  and  7/.  155.  for  da- 

suages  by  the  detention  of  debt  and  costs,  and  stated  a  fi. 

fa.  sued  out  by  defendant,  to  wit  28th  February  184*2, 

directed  and  delivered  to  the  sheriff  of  Middlesex^  under 

oolour  of  which  the  sheriff  seized  and  took  in  execution 

divers  goods  and  chattels  of  the  said  E.  A.  Birch^  to  wit 

r  for  the  purpose  of  levying,  and  did  levy,  the  moneys 


To  HUary  term  {Jamuarjf  Slst),  1845, 

IFaimi  (with  whfMn  was  Getuiky)  shewed  cause.  The  order  was  ap* 
^^^^  Ibr  on  the  suggestion  of  the  Court  of  Exchequer  Chamber ;  but, 
^^**^  if  the  learned  Judge  was  wrong  in  granting  it,  the  defendant  in 
^^^^  Court  cannot  move  to  set  it  aside,  after  having  acted  upon  it  by 
'ing  and  receiving  his  costs ;  Kennard  ▼.  Hearm  (2  B.  ^  C,  801.  )•  He 
then  stopped  by  the  Court. 


•IWlfey^  contrJL     The  Judge  had  no  power  to  order  the  amendment ; 

5^*«)i  ▼•  MiUer  (3  B.  ff  Ad,  781.);  «nd,  if  the  pUindflTs  in  this  Court 

"ve  obtained  an  order  which  ought  to  be  set  aside,  the  defendant,  when 

moves  to  rescind  it,  is  not  the  less  entitled  to  recover  his  costs  occa- 

by  tbe  improper  application.    The  ground  of  decision  in  Kenwsrd 

^*  Arrii  (S  J9.  4*  C  801.)  was  that  the  plaintiff,  by  accepting  the  costs 

^  the  awardy  had  admitted  It  to  be  valid.     No  such  inference  can  be 

^vsvn  here.      \Colmd%e  J.    The  rule  you  seeic  is,  in  form,  to  rescind 

the  Jiidge*i  order.  ]     That  part  of  the  order  which  regards  the  defendant's 

*>iti  h  UDoomiected  with  the  preceding  matter,  and  may  be  left  out  of 

^nile.    [BslteMis  J.    The  costs  are  those  occasioned  by  the  amcnd- 

nnt] 

I«ord  DtKMAH  C  J.  The  order  may  have  been  wrong;  but  you  can- 
no'  object  to  it.  The  receipt  of  the  costs  imposes  a  personal  disability  on 
JMi*  The  rule  must  be  dischaiged. 

PAfftnov,  CoLiRiDac  and  WiauTMAif  Js.  concurred. 

Rule  discharged  with  coiits. 

VOL.  VII.  K.  8.  X 


4  EXCH.  C.    EASTBR  VACATl 

^oiwHe  viL    SO  directed  &c.    **  And  whereas,  hereti^ 
■  making  of  the  said  levy,  and  before  the 

^."^         defendant  of  the  promise  hereinafter  nez 
SiMMowDs.     wit"  &e.  {lUh March  1842),  "a  certai 
had  and  moved  by  and  between  the  pi 
defendant,  wherein  a  certain  question  tl 
ther  the  said  goods*  seized  by  the  said 
iUeseXf  as  aforesaid,  under  colour  of  tl 
fieri  facias,  were,  at  the  time  of  the  saic 
be  seized  under  such  execution :  and  in 
the  plaintifl^  asserted  and  affirmed  that 
seized  by  the  said  sheriff  of  Middlesex  i 
the  said  writ  of  fieri  facias  were  not,  at 
said  levy,  liable  to  be  seized  under  the  f 
assertion  and  affirmation  of  the  plaintiffs 
then  contradicted  and  denied,  and  the' 
affirmed  the  contrary  thereof:   And  t^ 
wards,  to  wit "  Sec,  *^  in  consideration  t! 
at  the  instance  and  request  of  the  defends 
to  the  defendant  the  sum  of  5/.,  he  t 
dertook  and  then  faithfully  promised  t) 
them  the  sum  of  10/.  if  the  goods  so 
by  the  said  sheriff  oP  Middlesex  ur 
said  writ  of  fieri  facias  were  not,  at 
levy,  liable  to  be  «eized  under  and  ' 
writ  of  fieri  facias.      And  the  plain 
the  said  goods  so  seized  by  the  sa 
sex  under  colour  of  the  said  wri 
not,  at  the  time  of  the  said  lev 
under  the  said  writ  of  fieri  facias 
ant  afterwards,  to  wit  on  "  &c.,  " 
the  defendant  then  became  liabl 
have  paid,  to  the  plaintiffs  the  s( 
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^^fendant,  not  regarding  his  said  promise  and  under*  QtitenU  Btndu 


1845. 


t^kiog^  hath  not  as  yet  paid  "  &c.  (the  10/.,  though  re-  . 

quested).    ^  And  whereas  also,  heretofore,  and  afler  the        ^'"^ 

reooverjr  of  this  said  judgment,  and  after  the  suing  and     Sncxoimi 

prosecuting  out  of  the  said  Court  of  the  said  writ  of 

fieri  fiiciasy  and  after  the  said  indorsement  and  said  de« 

Itwery  thereof  to  the  said  sheriff  of  Middlesex  in  manner 

ood  form  aforesaid,  and  after  the  making  of  the  aforesaid 

letry,  and  before  the  making  by  the  defendant  of  th^ 

promise  hereinafter  mentioned,  to  wit  on ''  &&,  ^  d 

ocartain  other  discourse"  &c.:  as  before,  stating  the 

questioa  to  be^  ^  whether  the  plaintiSs  were  or  are  such 

assignees  of  the  estate  and  effects  of  the  said  Emily  Ann 

Bird  as  aforesaid,'*  which  the  plaintiffs  asserted  and 

the  defendant  denied:  with  the  promise  and  considerar 

tion  8S  before^  mutatis  mutandis :  allegation  that  plain<^ 

t>ffi  were  and  are  such  assignees  &c«,  and  of  notice  to 

dsfiadant,  and  refusal  by  him  to  pay.     *<  Yet  defend^- 

^*^t,  not  r^arding  his  said  last  mentioned  promise  and 

^t^^iertaking,  hath  not  as  yet  paid  the  last  mentioned 

i  ^Knd  the  defendant,  in  his  own  person,  says  that 

i         ^€  plaintiffi  ought  not  to  have  or  maintain  their  ajbre" 

^         touf  action  thereof  against  him :   because  he  says  that, 

^         tliOQgh  true  it  is  that  the  said  first  mentioned  discourse 

^       was  had  and  moved  by  and  between  the  plaintifis  and 

■       the  defendant,  wherein  the  said  first  mentioned  question 

I       did  arise  as  aforesaid,  and  that  he,  the  defendant,  did 

f       undertake  and  promise   in   manner  and   form  as  the 

plaimifi  have  above  in  that  behalf  alleged,  nevertheless, 

for  plea  in  this  behalf,  the  defendant  saith  that  the  said 

goods  so  seized  by  the  said  sheriff  of  Middlesex  under 

colour  of  the  said  writ  of  fieri  facias  were,  at  the  time 
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of  the  said  levy,  liable  to  be  seized  under  such  wri^ 
fieri  facias  in  manner  and  form  as  the  defendant  hai 
above  in  that  behalf  alleged  (a) :  and  of  this  the  defended 
puts  himself  upon  the  country  &c.  And  the  plaindtF^ 
do  the  like.  And,  as  to  the  second  question  aboYd 
mentioned  between  the  said  parties,  the  plaintiffs  ought 
not  to  have  or  maintain  their  aforesaid  action  thereol 
against  him ;  because  he  says  that,  though  true  it  v 
that  the  said  last  mentioned  discourse  "  &c.  (as  before) 
*^  nevertheless,  for  plea  in  this  behalf,  the  defendao 
saith  that  the  plaintiffs  were  not,  nor  are,  such  as 
signees  of  the  estate  and  effects  of  the  said  Emily  An 
Birch  as  aforesaid,  in  manner  and  form  as  the  plaintifl 
have  in  that  behalf  alleged :  and  of  this  the  defendai 
puts  himself  upon  the  country  &c.  And  the  plaintifl 
do  the  like."  Then  followed  a  venire  facias  to  22 
November  J  respited  to  15th  April  184*3,  unless  &( 
(Nisi  Prius  clause  for  1st  February  1843,  Westmiiistt 
Hallf  Middlesex.) 

^*  Which  said  several  issues^  in  manner  aforesaid  joina 
between  "  &c. ;  the  transcript  then  stated  a  trial  at  tb( 
Nisi  Prius  sittings  after  Hilary  term,  in  February^lS^S 
at  Westminster^  before  Wightman  J.,  sitting  in  the  placi 
and  stead  of  Lord  Denman  C.  J. ;  when  the  defendant' 
counsel  admitted  that,  if  the  plaintiffs  were  entided  ti 
the  verdict  on  the  second  issue,  they  would  be  also  en- 
titled to  the  verdict  on  the  first  issue.  It  then  statei 
that,  in  support  of  the  second  issue,  plaintiffs  gave  i 
evidence  a  fiat  in  bankruptcy  against  £.  A.  Birch^  therei 
described  as  lodging  house  keeper,  trader,  dealer  an 
chapwoman ;  which  fiat  was  duly  filed  &c.;  and  the  » 


(a)  &c. 
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tudication  of  bankruptcy,  and  appointment  of  plaintiffs  Quem't  Bench. 
as  assignees.     The  transcript  then  set  forth  the  evidence 
given  to  shew  that  E.  A,  Birch  was  a  trader,  and  the         ^^^° 
direction  of  Wightman  J.  thereupon,  namely,  that,  ''  if     Simmomdi. 
the  said  jurors  should  be   of  opinion  that   the  said 
jE.  a.  Birch  kept  a  house  for  the  reception  of  persons  who 
might  choose  to  come  and  lodge,  and  supplied  them, 
during  their  stay,  with  provisions  and  other  articles, 
wine  amongst  others,  intending  to  make  a  profit  thereby, 
then  that  she  came  under  the  description  of  a  keeper 
of  an  hotel,  within  the  meaning  of  the  statute/'      To 
which  the  counsel  for  the  defendant  below  excepted. 

The  transcript  then  set  out  the  postea,  with  the  ver- 
£ct  of  the  jury ;  who,    **  as  to  the  first  issue  within 
jnned  between  the  parties,  say,  upon  their  oath,  that 
the  said  goods  so  seized  by  the  said  sheriff  of  Middlesex 
Qoder  colour  of  the  said  writ  of  fieri  facias  were  not, 
it  the  time  of  the  said  levy,  liable  to  be  seized  under 
Mich  writ  of  fieri  facias  in  manner  and   form  as   the 
defisodant  hath  within  in  that  behalf  alleged.     And,  as 
to  the  last  issue  within  joined  between  the  said  parties, 
Ae  jurors "  &c.  **  say  that  the  said  plaintiffs  were  and 
ue  such  assignees  of  the  estate  and  effects  of  the  said 
&  i.  Birchf  in  manner  and  form  as  t^e  said  plaintiffs 
haTe  within  in  that  behalf  alleged.     And  they  assess 
the  damages  of  the  said  plaintiffs,  by  reason  of  the  not 
performing  of  the  within  mentioned  promises  and  under- 
tikings,  over  and  above  their  costs  and  charges  "  &c. 
"in  that  behalf  expended,  to  one  shilling,  and  for  those 
costi  and  charges  to  forty  shillings."    Then  followed  a 
SDggestion  by  the  plaintiffs  below,  that,  after  the  find- 
ing of  the  verdict,  to  wit  on   ISth   of  October  184*3, 
George  Gibson  died,  and  the  other,  plamtifib  survived 
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hiiH)  with  a    nient  dedire  by  the  defendant  bdo^/ 
**  therefore  let  all  further  proceedings  in  this  cause  ^ 
the  suit  of  the  said  George  Gibson  be  stayed.    Ad^^ 
upon  this,  the  said  John  Simmondsj  William  Ayscmig^^ 
Wilkinson^  and  John  ^/5?/p  pray  judgment  against  tb^^ 
said  defendant  of  and  upon  the  premises.     Therefore  ii^^* 
is  cmisidered  that  the  said  John  Simmonds^    WHUtai^^^ 
Ayscough  Wilkinson  and  John  AUsup  do  recooer  against^  ^ 
the   said  W.  H.  King  their  damageSj  costs  and  dargOi 
by  the  jurors  aforesaid  in  form  aforesaid  assessed." 

En*or  was  assigned  upon  this  judgment,  in  the  usual  f- 
form,  on  the  ground  taken  in  the  bill  of  exceptions. 

Joinder  in  error. 

Watson  on  a  previous  day  obtained  a  rule  nisi  to 
quash  the  writ  of  error  (a).    At  the  sittings  in  error  after '"V£ 
last  Hilary  term  (i), 


Pashleyy  for  the  plaintiff  in  error,  the  defendant  belowj 
shewed  cause  {h).     The  defendants  in  error  now  insisi:9" 
that  the  question  on  the  bill  of  exceptions  cannot 
discussed,  for  that  a  writ  of  error  does  not  lie  on  an  i 
like  this,  and  that  the  writ  must  therefore  be  quashed. 
In  answer,  the  plaintiff  in  error  contends :  first,  that  the 
writ  of  error  is  properly  brought;  secondly,  that,  even 
if  it  be  not,  this  Court  cannot  quash  it. 

First  The  argument  on  the  other  side  must  go  the 
length  of  shewing  that  it  was  intended,  by  stats.  1  h 
2  W.  4.  c.  58.  and  1  &  2  Vict.  c.  45.,  to  give  the  judge 
who  is  applied  to  by  the  party  asking  for  an  issue  dis- 


(y)  Tbii  was  the  rule  mentioned  in  p.  392.  not*  (a)  antdy  tbe  — "<ft^- 
ments  on  the  record  haviog  been  made  since  the  enlargement. 

(6)  February  Ist,  1845.  Before  Tindal  C,  J^  CoUmM%  and  Crtumett 
Js.,  and  Tarke,  Aldenon^  Ror/e  and  Plait  Bs. 


J 
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^aetioiiary  power  to  direct  a  proceeding  which  shall  not  Queen's  Bench. 

te  subject  to  examination  by  a  higher  authority.     That ' 

WYUiId  be    taking  away,  without   express  words,   the         ^^^ 
.common  law  right  of  the  subject  to  bring  error  upon  all     SuoioxDu. 
Awards  of  a  couit  of  record  which  are  in  the  nature  of  a 
jndgment     \Jindal  C.  J.  How  do  you  distinguish  be- 
tween such  an  issue  as  this,  and  one  directed  by  a  Court 
of  Equity?]    The  proceedings  are  not  analogous.     In 
Xy Connor  v.  Malone  (a)   the  Court    of   Chancery  in 
Jreland  granted  a  new  trial  of  an  issue  directed  by  that 
Court ;  and  it  ordered  that  the  verdict  obtained  on  the 
first  trial  of  the  issue  might  be  given  in  evidence  on  the 
scscond.     On   appeal   to  the  House  of  Lords,   Lord 
CoUenAam  C.  explained  the  difference  between  a  ver- 
dict on  such  an  issue  and  a  verdict  in  an  ordinary 
legal  proceeding,  pointing  out  that,  when  the  Court  of 
CSkancery  orders  a  new  trial  on  an  issue  directed  by 
itself,  the  verdict  on  the  first  trial  is  not  set  aside  (b). 
^^  here  the  Court  of  Queen's  Bench  could  not  direct 
^^  new  trial  on  the  feigned  issue  without  setting  aside  the 
"Verdict  already  given.     The  Court  of  Chancery  is  not 
^^cKiDd  by  the  result  of  a  feigned  issue  directed  by 
*taelf;  2  Story  on  Equity  Jurisprudence^  907,  908  (4th 
^^.)  [c)  :  the  common  law  Courts  are  bound  by  the  ver- 
dict and  judgment  under  stat.  1  &  2  fF.  4.  r.  58.     On 
'^  feigned  issue  directed  by  the  Court  of  Chancery  there 
^  no  judgment :  here  there  must  be  a  judgment  under 
*^  2,  and  money  paid  into  Court  cannot  be  taken  out  till 
judgment  is  signed ;  Cooper  v.  Lead  Smelting  Company  {d). 
l^ldersonB.  Sect  2  says  that  the  judgment  ^^  shall  be 
/inal  and -conclusive  against  the  parties."]     That  is  final 

(a)  eCL  ^  rm,  572.  (b)  P.  590. 

(c)  Cb.  39.  8.  1447.  (rf)  9  Bing,  634. 
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in  the  ordinary  sense  of  the  word,  namely,  final  unless 
versed  on  being  regularly  reviewed.     The  writ  of  em^' 
is  matter  of  right.     In  Gc^  v.  Swann  {a)  a  new  trial  w0^ 
moved  for,  because  there  had  been  no  distringas  juratore^ 
but  the  Court  refused  to  interfere  on  motion,  thongE:^^^^ 
the  fact  did  not  appear  on  the  record,  becaaae  tl 
might  be  error  coram  nobis.     The  power  to  direct  an 
issue  for  ascertaining  a  disputed  fact  (though  not  raised 
by  the  parties  on  the  record)  existed  at  common  law, 
though  it  seems  to  have  been  strictly  limited ;  Siory  on 
Bailmcfits,  pp.  84 — 86.  ss.  110,  111,  112.  (&);  2  Story  cm 
Equity  Jurisprudence^  936.  4th  ed.  (r) ;  Lord  Cattenkam 
C,  in  Crawshay  v.  Thornton  (d).     The  right  of  havii^ 
errors  in  legal  proceedings  corrected,  either  by  writ  oT 
error  or  certiorari,  can  be  taken  away,  whether  in  common 
law  or  statutory  proceedings,   and  whether  under  an 
old  or  new  jurisdiction,  by  express  enactment  only ;  Bex 
\.Jukcsie)j  Hartley  v.  Hooker  {g)y  Rex  v.  fFadley{h)t^ 
Groenvelt  v.  Burwell  (/).     The  bill  of  exceptions  is  givi 
by  1  Stat.  13  Ed.  1.  {West.  2.)  c.  31.;  and,  from  Lari 
Cokeys  commentary,    2  Inst.  427.,  it   manifestly  is  ap 


plicable  to  every  ruling  of  a  court  on  a  trial  by  jnry.^ 
And  therefore,  in  Strother  v.  Hutchinson  {k)^  it  was  he 
to  lie  on  a  nonsuit  by  the  sheriff  in  the  county  court.   I 
is  true  that,  in  Rex  v.  Preston  on  the  Hill{t)^  it  was  hdd 
that  a  bill  of  exceptions  does  not  lie  againsta  decision  on 
an  appeal  at  quarter  sessions  :  but  that  is  because  the 
sessions  are  in  the  position  of  both  judge  and  jury ;  and 


(a)  9  J/.  4  W.  685. 
(c)  Ch.  41.  B.  1478. 
(0)  %  T.  R.  542. 
(A)  4  Jf.  j-  iS:  508. 


(6)  Ed.  London,  18S9. 
(d)  2MyL4;a  1.  SI. 
g)  2  Cowp.  523. 
(0  1  SaOg.  26S. 


(k)  4  New.  Co.  83. 

(0  Co.  K.  B.  Temp.  Hardw.  249.  S,  C.  Burr.  Sett.  Gk  77.  8U   2  Sir. 
1040.     And  •€«  Bui.  N.  P.  SI 6. 
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tb«Te  Lord  Hardwicke  expressed  regret  that  the  decision   Queen*s  Bench, 
lid  not  be  reviewed.   In  Bex  v.  Hanson  {a )  Abbott  C  J. * 


of  a  statutory  conviction  before  justices :  '*  the  rule         ^'"^ 
>F  lav  is»  that  although  a  certiorari  lies,  unless  expressly      Simmomds. 
(en  away,  yet  an  appeal  does  not  lie,  unless  expressly 
^i^en  by  statute : ''  and  this  was  adopted  in  Regina  v. 
St€Kk{b).    The  right  to  bring  writ  of  error  on  a  judg- 
icot  of  a  court  of  record  must  be  at  least  as  high  as 
right  to  bring  up.  by  certiorari  a  proceeding  before 
Jcxsdoes.    <*  Every  court  of  record  is  the  King's  court, 
A-lbeit  another  may  have    the  profit,  wherein  if  the 
j^a^c3ges  do  err,   a  writ  of  error  doth  lie;"  Co.  Lit, 
^  1.  7  A.     ^*  Error  lies  of  any  judgment  in  a  court  of 
^'^cxnrd'' ;  Com.  Dig.  Pleader  (8  B  7.).     Here  there  is  a 
jixcSgment;  the  record  states,  '<  It  is  considered"  that 
^^c  plaintiffs  below  <*  recover"  against  the  defendant 
l>elow  '*  their  damages,  costs  and  charges."    <*  Si  home 
pc>rt  an  brief  de  faux  judgment  en  bank  sur  un  judgment 
d€>ne  en  ancient  demesne,  et  revers  le  jugement  la,  un 
bv'ief  d'error  gist  sur  cest  judgment,  car  ceo  est  un  matter 
*?  record  ;  "  1  Bd.  Abr.  744.,  Error  (F)  pi.  2.    «  Writs 
^f  error  are  to  be  directed  to  them  that  have  the  custody 
^r  the  record  wherein  ant/ judgment  is  given:*'  4  Inst. 
^OS.    The  writ  of  error  lay  at  common  law  from  the 
Coort  of  King's  Bench   to  Parliament  {i.  e.  the  Upper 
Hoitte),  though  not  technically  ex  debito  justitiae,  but 
^ipoD petition  of  right;  4f  Inst. 21.     It  is,  however,  not 
die  less  a  matter  of  right,  as  appears  from  Viscount 
OaUerbury  v.  The  Attomey'General^c)^  Com.  Dig.  Par^ 
&aiettt(Ll.).    Anciently,  the  Judges  of  the  Court  of 
Queen's  Bench  themselves,  if  they  could  not  agree, 
iMljoumed  the  case  into  the  Court  of  Error,  as  appears 

(•)  4  A  |r  AkL  519.  5S1.  (6)  8  A^t  E.  405. 

(e)  1  iMI^  800.  a07. 
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from  Co.  Lit.  71&.i  72  a.,  and  Com*  IXg,  Partiamt 

(L  6.)*     Stat  27  Eliz.  c.  8.  enabled  the  party  to  brr 

error  from  the  King's  Bench  to  the  Exchequer  Chamb 

before  the  Judges  of  the  Common  Pleas  and  Banmc  i 

the  Exchequer:   and,  finally,  stat.  II  6.4«&  IWa 

c.  70.  5. 8.  made  it  necessary  that  such  error  should  h 

brought,  in  the  first  instance,  into  the  Court  of  Ei* 

chequer  Chamber  as  now  constituted.    The  party's  ngb' 

to  issue  the  writ  is  not  qualified  at  alL  [Aldenon  B.  Yn 

contend  that,  on  the  judgment  upon  an  issue  dinctoc 

by  an  interpleader  rule,  you  can  bring  a  writ  of  cmr 

and  carry  the  case  up  to  the  House  of  Lords.     Soppoi^ 

that,  in  a  case  not  concerning  the  sherifl^  A.  sues  B»B 

the  Queen's  Bench,  and  B.  obtains  an  order  ibr  an  iBsae 

on  the  ground  that  C,  a  third  party,  claims ;  and  tha 

then  the  Court  stays  the  proceedings  in  the  suit  betweei 

A.  and  B.^  and  directs  an  issue  between  A.  and  C ;  thtf 

upon  the  judgment  on  this  issue,  a  bill  of  exoepticms  L 

tendered,   and   the   case   is  taken  b}'   error   into  tbi 

Exchequer  Chamber  and   House   of  Lords;  and  C 

succeeds  in  the  House  of  Lords.     Then  the  Court  o 

Queen's  Bench  has  to  decide  upon  the  suit  between  A 

and  B. ;  and  the  party  who  is  unsuccessful  in  this  soil 

may  go  to  the  Exchequer  Chamber  and  the  Honie  ol 

Lords.     Thus  the  proceedings  will  go  from  the  QueoA 

Bench  to  the  House  of  Lords,  back  to  the  QneeiA 

Bench,  and  up  to  the  House  of  Lords  again.]    Thai 

is  a  less  extravagant  result  than  that  a  party  shoaU 

be  concluded  by  an  interlocutory  proceeding,  die  oor 

rectness  of  which  is  not  to  be  examined  hito.    And 

in  face,  the  same  objection  might  be  made  to  any  Temi 

de  novo  awarded  by  the  House  of  Lords.    [;AUenom  I 

A  third  party,  by  stat.  1  &  2  fVi  4f.  €•  5S»  s.  1^  may  l 

made  defendant  in  the  original  action  :  ivfaat  mean  ai 
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1845 
osicm?]    That  is  a  mere  exercise  of  discretion  as  to   * 

diaping  the  issueS}  not  a  dealing  with  the  question  which         ^^^^ 
die  issue  raises.   It  must  be  assumed  that  the  Courts  are     Simmomds. 
fiftbk  to  err  in  law,  as  was  remarked  by  CoUman  J. 
ia  OConnett  r.    The  Queen  {a).     lAlderson  B.    Why 
do  yoa  give  to  the  word  '^  final/'  in  sect.  2,   an  in- 
terpretation difierent  as  to  collateral  matter  from  that 
wbich  yon  give  it  as  to  the  decision  in  the  suit  ?]    The 
Iq^kture  might  find  it  necessary  to  make  the  decision 
oa  the  collateral  matter  final,  on  account  of  the  diflfi- 
oel^  of  reviewing  an  exercise  of  discretion ;  but  that 
reason  is  inapplicable  to  a  decision  on  matter  of  law.     In 
h/ock  Y.  Mattock  {b)  the  Exchequer  Chamber  quashed  a 
writ  rf  error  bronght  on  an  objection  to  the  declaration 
ie  a  feigned  issue  as  setting  up  invalid  customs :  but  Lord 
l^ndhtirst  C.  B.  said :  <<  The  case  of  a  special  verdict, 
V  a  bill  of  exceptions  upon  a  feigned  issue,  is  very 
different: "  and  Parke  B.  said:  <<  Has  it  been  decided 
tiuu  error  cannot  be  brought  on  a  feigned  issue  ?     We 
ittve  entertained  a  bill  of  exceptions  on  such  an  issue." 
There  it  was  presumed  that  the  parties,  on  an  appli- 
cation for   a  mandamus,    which   the   Queen's    Bench 
Buiy  in  its  discretion  grant  or  refuse,  had  agreed  to  the 
bnn  of  the  issue :  and  it  was  held  not  open  to  either 
<>fthem  to  object  to   an  issue  so  framed.    ^Parke  B. 
I^rhaps  that  is  going  too  far.     Why  may  not  the  Court 
^^  Queen's  Bench,  if  not  satisfied   on   the   afiidavits, 
shape  the  question  on  which  they  wish  to  be  informed  ? 
This,  however,  does   not  affect  your  argument.]     At 
^y  rate,  the  Court  in  the  present  case  must  act  upon 
Ac  result  of  the  trial  of  the  issue ;  but  that  is  not  so 

(•)  II  CL^  F.  i55.  276.    And  see  ib.  392,  393.,  per  Lord  Coitenham. 
(ft)  5  it  ^  J?.  239. 
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on  an  application  for  a  mandamus.  The  dicta  h 
Snook  V.  Mattock  {a)  cannot  be  understood  as  confinio| 
the  right  to  a  writ  of  error  to  the  case  where  there  is  i 
consent  of  the  parties.  Consent  alone  cannot  give  juris 
diction ;  Lawrence  v.  Wilcock  (£),  where  many  cases  oi 
this  subject  are  reviewed ;  Nichols  v.  Chalie[c\  \Alder 
son  B.  I  think  the  case  referred  to  by  Parke  B.,  in  Snood 
V.  Mattock  (a\  is  Armstrong  v.  Leisis  {d) :  there  th. 
parties  consented :  but  the  case  perhaps  goes  too  far.]^ 
Secondly,  this  Court  has  no  power  to  quash  the  w^ 
of  error  on  motion,  even  if  error  do  not  lie ;  tl^ 
should,  on  that  assumption,  give  some  judgment,  as 
affirm,  reverse,  or  order  that  the  parties  should 
without  day.  Otherwise  their  decision  cannot  be  i 
viewed  in  the  House  of  Lords.  The  whole  power  oT  ti 
Court  is  derived  from  stat.  11  G.  4.  &  1  W.^.  c.  70.  s.  a 
which  gives  no  authority  to  quash  on  motion.  Then 
is  no  defect  of  jurisdiction  on  the  face  of  the  proceed' 

# 

ings.  It  is  said  that  the  record  shews  that  this  is  not 
a  properly  legal  proceeding,  because  the  issue  appears  la 
have  been  tried  in  pursuance  of  stat.  1  &  2  fT.  4.  c.  58 
But  that  statute  is  applied  only  to  enforce  legal  claims,  m 
may  be  collected  from  Roach  v.  Wright  (e).  [Parke  B 
I  believe  that  is  now  fully  understood.]  Viscount  Sa^ 
and  Seal  v.  Stephens  (g)  was  cited  in  moving  for  th 
rule,  but  is  inapplicable.  There  the  question  wa 
if  the  Court  of  King's  Bench  would  allow  a  writ  < 
error  to  remove  a  record  of  that  Court  into  the 


(a)  5A.iE.  239.  (&}  11  ^.  j-  £.  941. 

(c)  14  Ves.  Q6S.  867. 

(d)  2  C,  i  M.  274.     See  I.ewit  v.  Jmutrang,  3  M^  j-  JT.  45.  5S. 
(«)  8  M,  i  W.  155. 

(g)  Cro*  Car,  135.  142.  See,  as  to  quashing  die  allowance  of  a  v 
of  error,  Jonet  r.  De  Lule^  3  Bing,  185.»  Holma  r.  NewUmdtg  8  i)M 
N.  S.  716. 
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ch^uer  Chamber  under  stat.  27  Eliz.  c.  8.;  and  the  (hieen*s  Bench. 

point  of  law  discussed  was  whether  the  statute  applied [ 

to    mictions  of  scandalum  magnatum,  which  are  not  men-         Ki>fo 
tioTied  in  it*    la  Davies  v.  Ltmndes  (a)  the  Court  of     Simmonds. 
Conmon   Pleas,   adopting  the   view  of  Lord   Lynd" 
huw^st  C.  (i),  said  that,  by  analogy  to  the  practice  of  their 
oiw^n  and  the  other  Courts  of  Westminster  HaU^  they 
would  not,  on  a  summary  application  from  which  there 
could  be  no  appeal,  decide  a  question  involving  the  final 
determination  of  the  rights  of  the  parties,  when  the  same 
question  could  be  raised  on  the  record  and  submitted  to 
a  Court  of  appeal.     Motions  to  quash  writs  are,  on  this 
principle,  not  generally  favoured.     In  Snook  v.  Mat'- 
tock  (c)  two  Judges  of  the  Court  of  Queen's  Bench  ex- 
pressed doubt  as  to  the  power  of  the  Court  of  Ex- 
chequer Chamber  to  quash  a  writ  of  error.     It  is  said 
that  tbb  action  appears  not  to  be  regularly  commenced 
by  writ.     But  that  is  not  essential  to  placing  a  party  on 
the  record.     Bracton  says,  fol.  413  b.,  B.  5.  r.  17.  §  2., 
^  non  potest  quis  sine  brevi  agere,  cum  non  teneatur 
alius  '*  (aliquis)  "  sine  brevi  respondere  nisi  gratis  vo^ 
^eritf  et  ex  hoc  ei  non  injuriatur,  ciim  scienti  et  volenti 
Don  fit  injuria."     Here  the  statute  brings  the  party  into 
Court.     A  Judge  may  be  declared  against  in  his  own 
court  without  writ     \^Tindal  C.  J.     Would  error  lie 
on   such  a  bill?     That  would  carry  you  a  great  way. 
There  is   a  statute   providing   for   error  in  an  action 
brought  on  a  bill  of  Middlesex  (rf).]     The  record,  in 
form,  discloses  a  judgment  in  an  action  on  promises. 

(a)  7  Af.  j-  Gr.  762.  801.  (6)  Davies  v.  Lotvndes,  1  Phillipg,  S28. 

(c)  5A.4S.  239. 

(<0  Stai.  27  EHx,  c.  8.     See  MeUor  r.  S/xUeman,  1  Saund.  S39.  346.  g. 
note  (4). 
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Watson  and  Cleasby^  contra.  First,  no  error  liei 
cept  on  an  action  commenced  by  writ,  which  this. 
the  record,  appears  not  to  be.  None  of  the  gei 
language  cited  as  to  writs.  oF  error  applies  to  soi 
case.  The  passage  from  Bracton  is  inapplicable^ 
cause  no  consent  of  parties  appears  on  the  rec 
nor,  in  fact,  is  there  any  such  consent  The  Con 
Queen's  Bench,  on  the  application,  might  have  refe 
the  facts  to  the  Master :  their  power  of  ordering 
issue  is  compulsory.  Regina  v.  MarriM  {a)  illntti 
the  nature  of  the  discretion  exercised,  in  cases  of 
puted  fact,  upon  applications  to  the  C!ourt :  the  C 
there  did  not  require  the  consent  of  the  parties  to 
issue.  AH  writs  of  inquiry  are  tried  under  an  analoj 
power.  Under  stat.  1  8c  2  ^.  4.  c  58.  5. 1.  the  C 
may  direct  either  an  action  or  an  issue.  [Alderm 
The  words  at  the  end  of  that  section,  *'  as  may  apj 
to  be  just  and  reasonable,"  override  the  whole*]  ' 
judgment  is  relied  upon  for  the  plaintiff  in  error: 
the  judgment  is  a  provision  of  the  statute,  not  for 
purpose  of  giving  the  damages  and  costs  awarded, 
to  decide  the  fact  in  dispute :  the  ordinary  conseqaei 
of  a  judgment  do  not  attach.  \Bolfe  B.  The  de 
mination  of  the  Judge,  under  stat.  1  &  2  Vict,  c  45*  i 
whether  there  shall  be  any  interpleader  at  all,  clesori 
final,  subject  to  the  review  of  the  Court  to  which 
Judge  belongs.]  An  order  for  an  interpleader  dire 
in  Chancery  is  subject  to  appeal,  and  may  be  taken  tc 
House  of  Lords :  an  order  for  an  interpleader  under 
statute  cannot.  That  shews  that  the  finality  spoke 
in  the  statute  is  of  a  different  kiiid  from  the  fihalii 

(a)  12  A,f^  E.  35. ;  note  (c)  to  Regina  ▼.  The  Juttkct  of  Won 
ikire.     See  Price  v.  QuarreU,  12  J.  j*  E,  784. 
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the  other  prooeedbg,  which  is  subject  to  review.    Sect  7   Queen't  seneh. 
of  itat  1  &  S  ^.  4.  (T.  58.  allows  the  rules,  orders,  &c,        ^^^^ 
to  be  entered  of  record,  with  dates  in  the  margin,  to         ^'"^ 
be  evidence  in  future  times  and  to  enforce  payment  of     Sixxonds. 
costSi     There  is  no  analogy  between  a  record  so  made 
Qp  aod  an  ordinary  record  of  a  judgment  on  promises. 
if  tiie  judgment  on  such  an  issue  be  entered  up  in  the 
ordmary  way,  it  will  be  set  aside ;  Dickenson  v.  Eyre  (a). 
The  reversal  of  this  judgment  would  not  prevent  the 
Court  of  Queen's  Bench  from  ordering  the  money  to  be 
paid  out  of  Court,  and  this  Court  could  not  direct  resti- 
tution :  thus  the  writ  of  error  is  utterly  inapplicable  to 
the  machinery  ccmstructed  by  the  statute.     In  Clayton  v. 
I«orrf  Ni^ent  (b)  Vice  Chancellor  K.  Bruce  held  that  a 
writ  of  error  would  not  lie  upon  a  feigned  issue  directed 
^  Chancery,  except  by  consent.    That  was  upon  the 

(a)   DiCKBKION  O.  EtXB.  Me^Slth, 

1839. 
Ff^oed  nrac^  directed  uDder  stat  1  &  2  IT.  4.  c  58.,  to  try  the  ra-    q^  ^^^i^^ 

I>%  of  a  judgment  obtained  by  a  third  party  agalntt  Syre,     Verdict  for  upon  a  feigned 

PUaiifl^  damagee  1  j;,  costs  40t.     Judgment  was  entered  up,  and  eosts  '^"^  under 

^BBdy  b  the  ordinary  way.     A  rule  nisi  was  obtained  to  set  aside  the  pleader  Act 

J>%Mnl;    J9.  Jtndreu9  shewed  cause,  and  contended  that  sect.  7  of  stat.  1  &  2  IT.  •4. 

1*8  JT.  4w  &  58.  was  not  imperative,  the  word  being  •*  may  ** ;  and  that  ^'  ^^»  i^^S" 
A.  .  1       ment  ought 

V  cHe  of  judgment  on  Terdict  was  not  there  contemplated.     He  also  ^^^  ^  ^^ 

ifsed  that  the  defendant  bad  applied  too  late.    Plait  and  Feaeodt  contn^  entered  up 

wHiiMliiil  thitt  the  ordinary  mode  of  entering  judgment  was  not  applica-  "*  ''^  ^  ^' 

tkyicfining  to  Wright  t.  Doe  dem.  Tatham  (1  A.  ^  E.  5.  note  (a)  )  and  aod^f  so'^ 

fwtort  T.  Barring^  (4  DowL  P.  C.  126. )•     And  that,  as  the  proceed-  entered,  is  a 

b|  v«  a  Bullity,  the  ol:jection  as  to  time  could  not  arise ;  Mortimer  ▼.  "uUity  and 

'to*l<2  DomL  P.  C.  615.     S^  S.C.  AA.  ^  E.  S6S,  note  (d)  ),  Blan.  Sde'S  !^y 

fteqf  T.  BuH  (4  Q.  B.  lOTl.  709, 10. ).   The  Court  (  Lord  Denman,  C.  J^  time.     The 

tMfiale,  Paitemm  and  Wmomt,  Js.)  said  that  judgment  could  not  be  judgment  must 

CBlvtd  up  in  thb  manner ;  PaUexm  J.  adding  that,  if  it  could,  a  writ  of  .^  ^^  mode*^ 

onr  would  lie,  for  which  reason  this  Court  had  refused  to  allow  Judg-  directed  by  the 

■Ott  to  be  entered  up  on  a  feigned  issue  directed  by  the  Court  of  statute. 
Chaiioery.     Rule  absolute.     In  the  argument  reported  in  the  text,  this 
m  w»  dted  from  7  DowL  P.  C  721. 
(h)  8  Jmid^  867.     Since  reported,  less  fully,  in  1  CcUyer,  362. 
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authority  of  Armstrong  v.  Lemis  (a),  where  there  was  i 
consent  of  parties,  and  which  was  the  case  referred  ti 
by  Parke  B.  in  the  dictum  cited  from  SmhA  v.  Mai' 
took  (£)•  [PasJiley.  The  Vice  Chancellor  must  haft 
ultimately  assumed  that,  as  a  matter  of  law,  error  woali 
lie ;  for  the  consent  of  parties  could  not  have  giva 
jurisdiction,  but  was  important  only  as  a  reason  fo 
the  Court  of  Equity  not  interfering  with  the  legf 
right]  The  Statute  Westm.  2d  (1  stat  13  Ed.  1.)  c.  31 
gives  the  bill  of  exceptions  only  where  a  party  *'i 
impleaded,"  '^  implacitatus "  &c.  Here  the  plainti 
below  has  not  been  impleaded,  as  the  record  shew; 
Before  stat.  1 1  G.  4.  &  1  j^.  4.  c.  70.  s.  8.,  error  from  tfa 
Queen's  Bench  lay  only  in  cases  where  the  action  wa 
commenced  there  by  bill  or  by  original  out  of  Chao 
eery :  that  statute  did  not  enlarge  the  number  of  case 
on  which  error  may  be  brought,  but  only  changed  Uh 
tribunal  and  modified  the  proceedings.  To  what  amoun 
would  bail  in  error  be  required  on  this  judgment  ? 

Secondly.  If  this  Court  see  by  the  record  that  the" 
have  no  jurisdiction  to  entertain  the  writ  of  error,  the 
will  quash  it.  {^Manning  Serjt.,  amicus  curias,  referre 
to  Tolsofi  v.  Kai/e  (c).]  If  there  be  no  jurisdiction,  tb 
Court  can  neither  reverse  nor  affirm ;  Hartop  v.  Hdt  (<f  J 
Stat.  4  Ann.  c.  16.  s.  25.  speaks  of  quashing  for  variance 
from  the  record  {e).  Here  there  is  a  variance  between 
the  writ  of  error,  which  speaks  of  judgment  in  a  plain' 
in  an  action  on  promises,  and  the  transcript,  whici 
shews  that  there  has  been  no  such  plaint.     In  Snook  i 


(a)  2  C,^  M,  274. ;  Levns  v.  Armttrovg,  3  HtfU  4[  K.  45. 

(Jb)  5A.iE.  242. 

(c)  6  M.^G.  536.    And  sec  note  (a)  to  Herbert  ▼.  Sayer,  5  Q.  JB,  9ft 

(r/)  5  Mod.  229. 

(e)  See  2  TidtCs  Practice,  1162  (9Ui  edit.),  and  stat  5  G.  I.  e.  13.  s. 
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Itadioet  (a)  no  doubt  was  suggested  by  the  Court  of  Qm^^*'  Bench. 

Error  as  to  the  proper  mode  of  acting :  it  was  taken  for    * 

granted  that,  if  the  writ  did  not  lie,  it  must  be  quashed.  ^'"^ 
And  this  Court  is  the  proper  Court  for  quashing  the  SixMoin>f. 
writ;  IMn/d  y.Skuit{b).  Whether  the  judgment  be 
right  or  wrong  is  not  the  question,  but  whether  it  can 
be  examined  here ;  which  shews  that  the  proper  course 
is  neither  to  aflSrm  nor  reverse.  In  Rickeiis  v.  Lewis  (c) 
the  Court  of  Exchequer  Chamber  struck  out  a  case,  as 
not  being  properly  brought  before  them  under  stat. 
liG.4.  &1  W.4t.c.10.  S.S. 

Cur.  adv.  vuU* 

TiMDAL  C.  J.  now  delivered  judgment. 
On  the  motion  of  Mr.  Watson  to  quash  the  writ  of 
^<*Tor  in  this  case,  two  questions  arose,  both  of  them 
^^servmg  of  consideration.     The  first,  whether  any 
^^rit  of  error  lies  on  the  judgment  of  the  Court  of  Queen's 
Qeach  on  a  feigned  issue,  directed  under  the  interplead- 
ing act,    1  &  2  ^  4.  c.  58. ;  the  second,  whether  this 
Court,  if  the  writ  of  error  does  not  lie,  has  a  power  to 
qtiashit. 

The  first  question  is  of  considerable  importance  and 

^me  difiiculty.     It  depends  upon  the  construction  of  the 

ficL    It  was   argued,   and   with  great  appearance   of 

reason,  by  Mr.  Pashley^  that  it  could  not  be  supposed 

to  be  the  intention  of  the  legislature  to  deprive  either  of 

the  litigant  parties  of  the  rights  to  which  they  would 

respectively   have  been   entitled  if  they  had   brough- 

actions  against  the  stakeholder,  in  which  case  they  would 


(a)  5J.^E.  242.  (»)  1  Doug,  350, 

(c)  2  Cr.^  J,  Ih  S.  a  2  Tyrwh.  15. 
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for  this  very  purpose,  it  not  being  usual  to 
judgment  on  ordinary  feigned  issues  direct 
Court  of  Chancery  or  a  Court  of  common  I 
impossible  to  deny  that  there  is  a  great  deal 
in  this  argument.  But,  on  the  other  hand, 
that  the  statute  does  not  proceed  upon  the 
that  the  rights  of  the  litigant  parties  should  r 
impaired ;  for  it  unquestionably  does  depriv 
some  which  they  would  have  had  if  there  ha 
interpleader  order.  For  instance,  the  Court  i 
has  a  discretionary  power  over  costs,  which 
the  parties  would  have  been  entitled  to  accori 
event :  and  rules  and  orders  may  undoubted! 
by  whidi  the  trial  of  the  action  or  issue  m 
ducted  in  a  different  way  from  that  which  i 
would  have  been  entitled  to  insist  upon  at  cor 
the  issues  may  be  narrowed  to  one  point;  c 
admissions  may  be  required ;  and  matters  v 
inadmissible  in  common  actions  ortlered  to  1 
in  evidence,  if  the  justice  of  the  case  should 
require  such  a  course.  All  these  are  pro 
fringements  on  the  strict  right  of  the  parties, 
legislature  sanctions  for  the  sake  of  giving 
and  less  costly  remedy  than  by  bill  in  equity 
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it  one  in  which  an  interpleader  ought  to  be  allowed. 
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£Dal ;  whereasy  in  a  similar  case  before  the  statute,        ^^^ 


V. 


a4B  suitor  would  have  had  a  right  to  appeal  to  the  Lord     Sihmovos. 
Sb^mcellor  or  House  of  Lords. 

These  considerations  lead  us  to  think  that  it  was  not 
b«  intention  of  the  legislature,  in  requiring  a  judgment 
0  be  entered  on  the  feigned  issue,  to  give  to  the  litigant 
parties  the  power  of  bringing  a  writ  of  error  thereon, 
more  especially  as  it  is  not  required  that  a  writ  should 
be  sued  out  in  the  feigned  issue,  to  warrant  that  judg- 
ment   Had  it  been  meant  that  the  judgment  should  be 
capable  of  being  reviewed  by  a  writ  of  error,  it  would 
Ittve  been  provided  that  it  should  resemble  an  ordinary 
judgment  in  an  action.     The  judgment  without  a  writ 
Wild  be  an  anomaly,  if  it  had  been  meant  to  be  subject 
to  a  writ  of  error. 

The  probability  is,  that  this  provision  was  inserted  in 

Ae  second  section  to  avoid  the  doubt  which  would  have 

ttisen  if  the  statute  had  provided  that  the  verdict  should 

be  final:  for  then  it  would  have  been  questionable  if  the 

CoQit  had  any  power  to  review  it  and  set  it  aside.     But, 

f  the  Court  gave  judgment,  the  verdict  would  be  satis- 

ctory,  and  the  case  finally  disposed  of. 

In  effect,  the  feigned  issue,  and  the  judgment  thereon, 

\o  more  than  an  interlocutory  proceeding  in  another 

in  the  nature  of  an  interlocutory  judgment  wherein 

Court  are  subsequently  to  act  .in  disposing  of  the 

5  of  parties ;  and  it  has  already  been  decided  that 

idgment  so  called  in  the  second  section  is  not  a 

ent  to  be  entered  on  record  in  the  ordinary  way, 

the  special  manner  pointed  out  in  the  seventh 
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We  cannot,  therefore,  conclude  that  the  l^slatore 
intended  that  a  feigned  issue,  under  the  act,  should 
differ  from  an  ordinary  feigned  issue  directed  by  a  Court 
of  equity  or  law,  in  which  issue  it  is  admitted  that  there 
can  be  no  writ  of  error,  and  consequently  no  bill  of  * 
exceptions. 

The  object  of  the  act  was  to  save  trouble  and  expence  ^ 
in  the  cases  in  which  an  interpleader  is  usually  allowed :  ^ 
and,  for  the  purpose  of  the  more  speedy  and  less  costly  ^ 
decision  of  disputed  rights,  an  equitable  jurisdiction  b  ^ 
given  to  the  Court  or  Judge,  and  a  large  discretion  is  .^ 
vested  in  them,  which  is  necessarily  accompanied  b; 
some  sacrifice  of  the  strict  rights  of  the  litigant  parties. 

We  think,  for  these  reasons,  that  no  writ  of  error  will 
lie  on  the  judgment  signed  in  this  case,  which  does  n< 
resemble  the  judgment  in  an  ordinary  action ;  the  onl — 
precedent  that  has  been  cited  to  the  contrary,  the  ca^*  -< 
di  Armstrong  v.  Lewis{a)f  being  a  proceeding  by  coosei^^t 
of  the  parties. 

The  second  question  is,  whether  this  Court  has  poivi 1 

to  quash  the  writ  of  error. 

The  argument  for  the  plaintiff  in   error   is  ibm^% 
though  the  Court  of  Chancery  has  the  power  to  quasA 
a  writ  of  error  for  any  defect  on  the  fiure  of  it,  or 
because  it  has  improperly  issued  to  remove  a  record 
which  ought  not  to  have  been  removed,  tbe  Coart  of 
error  has  no  power  to  quash,  except  for  some  fiuilt  on 
the  face  of  the  writ  itself,  as  where  it  appears  to  have 
issued  at  the    prayer   of  one   of  several    defendants 
(Hacket  v.  Heme  (i),   Walter  v.  Stokoe  {c)  )  where  all 


(a)  2  a  jr  M.  274. ;  Lewis  t.  ArmMromg,  3  BfyL  ^  X.  45. 

(6)  Carihew,  7.  (c)  1  Ld.  Ba^m,  71.     S.  C,  Cartk,  3C7. 
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i^t  to  have  joined,  or  where  it  is  to  remove  to  a  (hteetCt  Bench. 

of' error  of  limited  jurisdiction,  as  that  of  the * 

Elaccheqner  Chamber  under  stat.  27  Eliz.  c.  8.,  a  cause         ^^*^ 
otf"    action  appearing  on  the  face  of  the  writ  not  to  be      SmMonns. 
waChin  it;   or  where  it  is  brought  by  bail  to  reverse 
dm^  original  judgment  against  the  principal ;   Burr  v. 

On  the  other  hand,  it  is  contended  that  the  writ  may 
be    quashed,  not  only  for  a  want  of  authority  apparent 
om     the  fitce  of  the  writ  itself,  on  looking  at  the  writ 
ocil3r,  but  also  for  a  similar  defect  where  it  appears  on 
tke  ooroparison  of  the  writ  and  the  record  Sjent  up  in 
porsuance  of  it;  as,  for  instance,  if  it  appear  that  there 
is  no  judgment  corresponding  with  that  stated  in  the 
vrit,  and  which  the  Court  of  error  is  thereby  authorized 
to  examine.     And  we  are  of  opinion  that  this  position 
»  well  founded. 

The  statute  4  Arm*  c.  16.  5.  25.  recognizes  the  power 

to  quash  for  a  variance  from  the  original  record,  and 

gtus  costs  to  the  defendants  in  error.     This  shews  that 

the  original  record  may  be  compared  with  that  specified 

in  the  writ :  and  in  LiUi/s  Modem  Entries^  p.  229  {b\ 

is  a  precedent  of  such  a  judgment,  where  the  record 

sent  up  differed  from  that  mentioned  in  the  writ  in  the 

XMune  of  the  Justices  of  the  Common  Pleas  before  whom 

the  plea  was. 

The  principle  appears  to  be,  that  the  Court  is  to 

Oflsh  the  writ  as  useless,  when  they  find  that  the  re- 

rd  sent  up  is  not  one  which  by  the  commission  con- 

icd  in  the  writ  of  error  they  have   the    power  to 

mine.     And  this  applies  as  much  to  the  case  where 

a)  1  Ld.  Rmfnu  3S8.  {b)  Jonet  ▼.  Sleplient, 
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the  record  sent  up  is  not  a  judgment  which  can 
examined  at  all  (and  such  is  the  present),  as  it  di 
when  the  record  is  one  which  varies  in  the  names  of  I 
parties,  or  other  particulars.  Thus,  if  there  be  no  juc 
ment  when  the  writ  of  error  is  returnable,  it  may 
quashed ;  Wilson  v.  Itigoldsby  (a),  Canning  v.  Wright  ( 
Gould  V.  Cotdihurst  (c),  Rejindoz  v.  Randolph  (rf),  V 
V.  Burton  (tf),  Stevens  v.  Ingram  (g).  Besides,  there 
a  variance  in  t])is  particular  instance.  Here  the  w 
of  error  is  to  examine  the  errors  in  an  alleged  judgm< 
in  an  action  between  the  parties;  the  record  produc 
is  not  a  judgment  in  an  action ;  and,  consequently, 
the  Court  has  no  power  by  its  commission  to  ded 
whether  there  is  any  error  or  not,  the  proper  course 
to  annul  or  quash  the  writ,  as  having  nothing  to  open 
upon,  and  being  idle  and  useless. 

This  principle  was  acted  upon  in  Tolson  v.  Km^  (i 
in  which  the  writ  of  error  was  quashed  when  there  m 
no  final  judgment  upon  the  whole  record  returned,  ai 
so  nothing  for  the  writ  to  operate  upon.  And  in  Sno 
V.  Mattock  (i)  there  was  a  similar  judgment,  when 
appeared  that  the  judgment  was  one  on  which  no  w 
of  error  lay.  It  is  true  that,  in  that  case,  the  Court 
Queen's  Bench  expressed  a  doubt  as  to  the  propric 
of  the  decision:  but  that  was  probably  on  the  groui 
that,  on  the  face  of  the  record,  it  did  not  appear  tl 
the  issue  was  feigned.  On  this  record,  as  amended, 
does  so  appear:  and  the  objection  tliat  has  been 


(a)  8  Ld.  Raym.  1179.  (b)  2  Ld.  Raym.  1531. 

(c)  1  Str.  139.  (d)  8  Sir,  834. 

(<?)  2  Sir.  891.  (g)  3  Taunt.  384. 

(A)  6  it#.  {•  G.  536.  S,  C.  7  Scolt,  N.  R.  222. 
(t)  SjL^E.  239. 
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strongly  urged  against  deciding  this  question  on  a  sum-  Queen*s  JSench. 

mary  applicadon,  and  thereby  depriving  the  party  of 

his  a[q>eal  to  a  higher  Courts  is  not  well  founded ;  for         ^^^° 

there  can  be  no  doubt  but  that  a  writ  of  error  will  lie      Simmonds. 

on  the  judgment  pronounced  on  this  record,  which  will 

be  that  the  writ  of  error  be  quashed. 

Rule  absolute  (a). 

The  judgment  was  entered  up  as  follows. 
**  Afterwards,  on   Friday  the   9th    day  of   Mat/, 
▲.!>•  1845,  came  into  the  said  Court  of  Exchequer 
Chamber  as  well  the  said    William  Henry  Kingy  as 
the  said  John  Simmondsj    William  Ayscough  Wilkinson 
and  Johfi  AUmp :  and  the  said  J.  SimmondSf  W.  A. 
WMnson  and  J.  Alkup  said   that  the  said    writ  of 
error  by  the  said  W.  H.  King  in  form  aforesaid  pro- 
Kcuted  did  wrongfully  and  improvidently  issue,  for 
this  (to  wit),  that,  by  the  said  writ  aforesaid,  it  appeared 
that  the  same  writ  of  error  was  prosecuted  by  the  said 
W.  H.  King  on  a  certain  judgment  given  in  the  said 
Court  of  our  Lady  the  Queen  before  the  Queen  her- 
^f  at  Westminster^  upon  certain  issues  tried  in  the  said 
Court,  in  pursuance  of  a  certain  order  made  by  the 
Higbt  Honourable  Thomas  Lord  Denman  on  the  14th 
day  of  March  a.d.  1842,  under  and  by  virtue  of  the 
second  section  of  a  certain  act  of  parliament  made  **  &c. 
(1  &  2  Vid.  c.  45.),  « intituled"  &c.,   "  in  a  certain 
cause,  wherein  the  now  defendant  was  plaintiff  and  the 
said  Emily  Ann  Birch  was  defendant,  and  in  pursu- 
ance of  a  certain  other  order  made  by  the  Honourable 
IMr.  Justice  Coleridge   in  the  said  cause  on  the  14th 

(a)  See,  as  to  judgment  on  a  feigned  issue,  Luard  v.  Butcher^  2  Com, 

M>  858. 
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day  of  July  a.  d.  1 842,  whereby  it  was  ordered  *  That 
the  order  made  in  the  said  cause  by  the  Right  Honour- 
able  Lord  Denman  on  the  14th  day  of  March  1842  be 
amended  by  directing  that  the  issue  to  be  tried  be  as  to 
the  liability  of  the  goods  to  be  seized  at  the  time  of  the 

• 

levy,  and  as  to  the  title  of  the  assignees  thereto;' 
whereas,  by  the  law  of  the  land  of  England^  no  socb 
writ  of  error  ought  to  have  issued :  and  for  that  reason 
the  said  J.  5.,  W.  A.  W.  and  J.  A.  prayed  that  the  writ 
of  error,  by  the  said  W*  H.  K.  in  form  aforesaid  pro- 
secuted, might  be  quashed,  avoided  and  held  for  no- 
thing. Whereupon,  all  and  singular  the  premises  bekigg 
seen  and  by  the  said  Court  of  Exchequer  Chamber  fullj^ 
understood,  and  mature  deliberation  being  thereupoc 
had,  it  was  considered  that  the  said  writ  of  error,  im 
the  said  JV.  H.  K.  in  form  aforesaid  prosecuted,  shouI« 
be  quashed,  avoided  and  altogether  held  for  nothing  ^(ti^ 


(a)   A  writ  of  error  on  this  judgment  has  been  brought  in  the  H 
of  Lords. 


IN   THE  EXCHEQUER  CHAMBEE. 

(Error  from  the  Queen's  Bench.) 


Friday, 
itfoy  9th. 


Rowley  against  The  Queen  on  the  Relation 

of  Smith. 


This  case  (on  motion  to  set  aside  taxation  of  oosti, 
&c.)  is  reported,  6  Q.  B.  679. 
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The   Queen  against  WiLCOCK(a).  Ma"^ 

I^HE  quarter  sessions,  on  appeal,  quashed  a  con-  Under  sccu. 

viction,  subject  to  the  opinion  of  this  Court  upon  stat  17  G.s. 

a  case,  which  was  stated  as  follows.  Tenting  frauds 

Joshua  Taylor  has  been  convicted  of  a  misdemeanor,  employed  in 

The  conviction  was  in  the  words  following.  and  oSw/"^* 

**  West  Biding  of  Yorkshire,  to  wit.     Be  it  remem-  "^"^.T"^ 

bered  that,  on  the  1st  day  of  May,  a.d.  1844,  at  the  conyictedof 

^  ,f  ^'  having  in  bit 

parish  of  Bradford^  in  the  West  Biding  of  the  county  poswsaon  i|ia. 

terials  used  in 

of  York,  Joshua  Taylor,  of  &c.,  "weaver,  was  con-  tucbmaou. 

dieted  before  us,  Henry  Wickham  Wickham,  Esq.,  and  suspected  to  be 

Jdin  Gamett  HorsfaU,   Esq.,  two  of  her   Majesty's  Smb«fied,**and 

justices  of  the  peace  in  and  for  the  said  West  Biding  tgt^''^ 

of  the  said  county  of  York,  upon  the  information  upon  !J!I!*^\ 

oath  o{  Joseph  Wilcock,  of"  &c.,  "  inspector  of  worsted  e^  >»▼«  not 

"^  ...  *^®*"  found 

yarn,  a  credible  person,  the  informer  in  this  behalf,  and  concealed  in 

.  his  dwelh'ng. 

Upon  evidence  on  the  oaths  of  certam  persons  of  whom  house,  out- 
^hesaid  informer  was  not  one,  to  wit  of  Joseph  Fields  inthe'execu- 

tion  of  a  search- 

^^rnnt  granted  under  sect.  10  ;  the  offence  consisting  in  the  possession  itself,  not  accounted 
*or  as  the  statute  requires. 

^Ut  58  G.  3.  c.  51.  describes  by  their  titles  and  dates  several  acts  relating  to  persons 
^^^plojed  in  the  woollen  and  other  manufactures,  which  acts  it  iu  part  repeals.  Among 
^^^^eie  is  an  act  stated  to  have  been  passed  in  ISth  Geo,  3.,  but  agreeing  in  title  with  stat. 
^'^^  C.  3.  c.  56.  and  with  no  act  passed  in  13  G,  3.  Held  that  this  act  might  be  identiHed 
^^  the  title  with  the  act  recited,  and  that  the  legislature  must  be  deemed  to  have  mistaken 

And,  therefore,  that  the  distribution  of  penalties  under  stat  17  G,3,  c,  56.  «.  H.  is  now 
^•gulatcd  by  suit  58  G.S.  c.  51.  «.  3. 

Stat.  17  G.3,  c  56*  t.  10.  empowers  two  justices,  on  complaint,  to  cause  the  party 
<^ged  to  be  brought  before  **  two  justices,'*  who  are  not  required  to  be  the  same  two  * 
ind  enacts  that,  if  such  party  shall  not  give  a  satisfactory  account  to  such  justices,  he  shall 
^  amvicted  &c. 

Held  that  the  conviction  in  such  case  must  state,  as  required  by  the  subsequent  act,  3  G.  4« 

c  23.  f.  2.,  that  the  complaint  was  made  to  different  justices  from  those  who  determined 

it     Although  stat  17  G.  3.  c.  56,  gives  a  general  form  of  conviction,  not  requiring  any 

particular  statement  as  to  the  justices  who  first  heard  or  who  determined  the  complaint 

Jiod  a  conviction  under  this  act  was  quashed  for  omitting  such  statement 

(a)  The  Court  of  Queen's  Bench  sat  in  Banc  on  Thursday  the  15th  of  Mat/, 
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of"  &c.,  "  police  officer,  and  Joseph  Foster^  of*  Sec, 
^'  inspector  of  worsted  yarn,   credible  witnesses,  of  a 
misdemeanor.     For  that  he  the  said  J.  Taylor  had,  on 
the  20th  day  of  April  in  the  said  year  of  our  Lord  1844, 
in  his  the  said  J.  Taylor^s  dwelling  house,  situate  in  the 
township  of  Noith  Bierley  in  the  parish  aforesaid  in  tbe-^: 
West  Riding  aforesaid  (the  said  township  of  N.  JB.,  thei^ 
and  thence  hitherto,  and  still,  being  a  township  having 
separate  overseers  of  the  poor  of  the  said  township,  anc= 
the  inhabitants  of  the  said  township  then  and  tbenc-^ 
hitherto,  and  still,  maintaining  the  poor  of  the  said  towi^ 
ship  separately  and  apart  from  the  said  parish  at  lai^  3! 
certain  materials  used  in  the  woollen  and  worsted  mancji 
factures,  to  wit  two  pounds  weight  of  worsted  yam,  arft  < 
two  pounds  weight  of  Alpaca  yarn,  then  and  there  su  ^ 
pected  to  be  purloined   or  embezzled,  and   then  and 
there  found  in  the  said  dwelling  house  of  the  said  «/ 
Taylor^  and  in  the  possession  of  the  said  J.  Taylor;  nn<3, 
the  said  materials,  so  found  as  aforesaid,  and  the  said  c7. 
Taylor^  having  been  duly  brought  together  before  us, 
the  said  H.  W.  TV.  and  J,  G.  H.j  so  being  such  jusUoes 
as  aforesaid  on  the  said  1st  day  of  May^  a.d.  1844,  st 
the  parish  aforesaid,  in  the  Riding  aforesaid,  he  the  sai<l 
J.  Taylor  did  not  then  or  at  any  other  time  give  an  ac- 
count to  the  satisfaction  of  us,  the  said  //•  Wi  fV.  an^i 
«7.  G.  H.J  so  being  such  justices  as  aforesaid,  how  be 
came  by   the  said  materials,  nor  did  he,  the  said  / 
Taylor^  then  or  at  any  other  time  produce  before  x^ 
the  said  justices,  the  party  or  parties,  or  any  person  cr 
persons,  duly  entitled  to  dispose  of  the  same  materials, 
of  or  from  whom  he  bought  or  received  the  same;  but, 
though  then  and  there  required  by  us  the  said  jastices, 
then  and  there  wholly  neglected  and  refused  so  to  do, 
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contrary  to  the  form  of  the  statute  in  such  case  made   Queetd  Bmeft. 

I  Q  J,  |f 

and  provided:  Whereby,   and   by  force  of  the  said    ' 

statate,  the  said  J.  Taylor  is  to  be  deemed  and  adjudged     The  Qukbm 
guilty  of  a  misdemeanor.     Whereupon   we,  the  said      Wncocr. 
U.IV.W.  and  J.  6.  ff.,  so  being  such  justices  as  afore- 
said, do  adjudge  the  said  J.  Taylor  to  be  guilty  of  the 
8ud  misdemeanor,  and  that  he  hath  forfeited  for  his 
said  offence,  being  his  first  offence,  the  sum  of  20/.  of 
lawful  money  of  Great   Britain,  to  be  paid,  applied 
and  distributed  as  the  law  directs,  and  according  to  the 
&nn  and  directions  of  the  statute  in  such  case  made  and 
provided ;  and,  if  the  same  be  not  paid,  and  if  no  suf- 
ficient distress  shall  be  found   whereon   to   levy  the 
stid  penalty  and  forfeiture  of  20/.,  then  we,  the  said 
justices,  do  adjudge  that  the  said  Jl  Taylor  be  com- 
outted  to  the  house  of  correction  at  Wakefield,  in  and 
for  the  said  West  Riding,  without  bail  or  mainprise,  for 
die  space  of  one  month,  according  to  the  form  of  tlie 
statute  in  such  case  made  and  provided.     Given  under 
our  hands   and   seals   the   day   and  year   first  above 
written." 

On  appeal  to  the  quarter  sessions  for  the  West 
&ding  of  Yorkshire,  held  at  Bradford  on  the  Sd  day 
of  Ji(^  1844,  the  conviction  was  quashed,  subject  to  the 
opinion  of  the  Court  of  Queen's  Bench  on  the  following 
case. 

The  parish  of  Bradford  is  divided  into  townships, 
each  maintaining  separately  its  own  poor;  the  parish 
having  churchwardens  and  no  overseers  ;  the  townships 
Aaviog  each  their  respective  overseers  and  no  church- 
wardens. 
The  counsel  for  the  appellants  objected : 
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Firstly^  that  the  adjudication  for  the  distribution  < 
the  penalty  was  not  correct. 

Secondly,  that,  on  the  information  being  put  in  t 
part  of  the  respondents*  case,  it  appeared  Ut  have  bee 
before  Joshua  PoUard  and  Thomas  Paley^  Esqrs.,  justia 
of  the  peace  in  and  for  the  West  Biding^  while  tfa 
conviction  itself  was  before  Henry  Wickham  Wickkm 
and  John  Gamett  Horsfdlly  Esqrs.,  two  other  justia 
in  and  for  the  said  West  Biding  ;  and  that  this  did  nc 
appear  upon  the  face  of  the  conviction. 

Thirdly,  that  the  conviction  does  not  state  that  th 
said  materials  used  in  the  woollen  and  worsted  manu 
factures,  so  found  in  the  dwelling  house  of  the  ap 
pellant,  were  concealed  in  the  said  dwelling  house,  nc 
that  they  were  found  under  a  warrant  under  the  band 
and  seals  of  two  justices  of  the  peace  of  the  said  We, 
Biding. 

If  the  Court  of  Queen's  Bench  should  be  of  opinio 
that  the  conviction  was  bad  upon  all,  or  any,  or  eithei 
of  these  points,  the  order  of  the  sessions  was  to  be  coc 
firmed.  If  the  Court  should  be  of  opinion  that  tfa 
conviction  was  good  on  the  said  points,  then  the  ordc 
of  sessions  to  be  quashed,  and  the  conviction  confirmei 

The  special  case  was  argued  in  last  Hilary  term  an 
vacation  (a). 


B*  Hall  and   Overend,  in   support  of  the  order 
sessions.     This  is  a  conviction  under  stat.  17  6.  S.  c.  S 
55.10,  14.  (i):  and  it  is  defective,   in  the   first  plac 

(a)  January  25th  and  Febntary  Ist  Before  Lord  IT^itiiiaii  C^ 
Patleton,  Coleridge  and  fngbiman  Js. 

(6)  Stat  17  G,S»  c.  56.  is  entitled  "An  Act  for  amcndiDg' as 
rendering  more  effectual  the  several  laws  now  in  being,  for  the  ma 
effectual  preventing  of  frauds  and  abuses  by  persons  eniplojed  in  tl 
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because  it  does  not  stiite  that  the  materials  were  searched  Queen*s  Bench. 

bxr  under  a  warrant  granted  upon  information  on  oath,  * 

ac<x>rding  to  the  former  section,  and  found  concealed     '^*>®  Qobin 

. WiLCOCK. 


mfactim  of  hats^  and  in  the  wooUen,  linen,  fusdan,  cotton,  iron, 
Icaalier,  for,  bemp»  flax,  mohair,  and  silk  manu&ctures;  and  also  for 
tBMfc-ing  ptoriaoofl  to  prevent  frauds  by  joumejrmen  dyers.** 

lOl     **  And   whereas   it  frequently    happens    that    materials 
in  the  manufiictnres  before  mentioned,  are  found,  or  known  to 
Va  concealed  in  the  possession  of  persons  who  have  received  the  same, 
Vnowing  them  to  be  purloined  or  embeizled,  or  of  persons  known 
not  to  be  entitled  to  dispose  of  the  same ;  and  whereas  the  discovery 
Old  conviction  of  the  purloiners  and  embezxlers,  buyers  and  receivers, 
tH  snch  materials,  is  fuU  of  difficulty,  from  the  close  and  clandestine 
manner  in  which  the  offence  is  committed;  and  there  is  still  greater 
£fficolty  in  proving  whose  property  such  materials  are;  and  it  would  tend 
to  the  discouragement  and  suppression  of  such  ofi*ences,  if  the  discovery 
nd  conviction  of  such  offenders  were  rendered  more  easy :    And  where- 
Hi  by  the   said  ledted  act*'   (23  &  2.  c  27.  s.  4.),  << justices  of  the 
pnn^  after  conviction  of  any  offiender  for  purloining  or  embezzling  the 
nid  msterials,  or  for  buying  or  receiving  the  same,  are  authorized  to 
gnnt  wsmmts  for  searching  the  houses  and  other  places  of  the  persons 
19  convicted,  but  no  such  authority  is  given  before  conviction,  nor  in 
tty  other  house  or  place,  except  such  as  belongs  to  a  person  con- 
victed; be  it  therefore  further  enacted,  that  it  shall  and  may  be  lawful 
fi*  aoy  two  justices  of  the  peace  of  any  county,  riding,  division,  city, 
libvtj,  town,  or  place,  upon  complaint  made  to  them,  upon  oath,  by  any 
OQt  credible  person,  or  (being  of  the  people  called  Quakers)  upon  solemn 
iffinmuion,  that  there  is  cause  to  suspect  that  any  such  purloined  or  em- 
^icakd  materials,  whether  mixed  or  unmixed,  wrought  or  unwrought, 
^  concealed  in  any  dwelling-house,  out-house,  yard,  garden,  or  other 
pUce  or  places,  by  virtue  of  a  warrant  under  their  hands  and  seals,  to 
^^'oit  znrf  snch  dwelling-house,  out-house,  yard,  garden,  or  place,  to  be 
tevched  in  the  day-time :  and  if  any  such  materials,  suspected  to  be  pur- 
^iiuttd  or  embessled,  shall  be  found  therein,  to  cause  the  same,  and  the 
Pcnon  or  persons  in  whose  house,  out-house,  yard,  garden,  or  other  place, 
^  isme  shall  be  found,  to  be  brought  before  any  two  justices  of  the 
peace  fox  the  same  county,  riding,  division,  city,  liberty,  town,  or  place ; 
^  if  the  said  person  or  persons  shall  not  give  an  account,  to  the  satis- 
^ctioa  of  such  justices,  how  he,  she,  or  they  came  by  the  same,  then  the 
■id  penon  or  persons  so  offending,  shall  be  deemed  and  adjudged  guilty 
tf  •  Busdemeanor,  and  shall  be  punished  in  manner  hereinafter  men- 
lHaed»  although  no  proof  shall  be  given  to  whom  such  materials  be* 
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in  a  dwelling  house  or  other  place  there  me 
Sect.  14  is  not  an  independent  clause,  creating 
tinct  offence :  it  is  the  last  of  five  sections  int 


Sect  11.  "And  be  it  further  enacted,  that  every  peace-ol 
stable,**  &c.,  **  and  every  watchman,**  &c.,  '<  shall  and  may  app 
cause  to  be  apprehended,  all  and  every  person  or  persons  who 
sonably  be  suspected  of  having  or  carrying,  or  any  ways  con 
any  time  after  sun  setting  and  before  sun-rising,  any  of  sod 
suspected  to  be  purloined  or  embeziled,  and  the  same,  together 
person  or  persons,  as  soon  as  conveniently  may  be,  convey  or  ca 
any  two  justices  of  the  peace  for  the  county,  riding,*'  &c.,  **  wit 
the  suspected  person  or  persons  shall  be  apprehended ;  and  if  \ 
or  persons  so  apprehended  in  conveying  any  such  materials, 
produce  the  party  or  parties  duly  entitled  to  dispose  thereof,  tt 
he,  she,  or  they  bought  or  received  the  same,  or  some  other  en 
ness,  to  testify  upon  oath  *'  (or  affirmation,  if  a  Quaker),  "to  1 
delivery  of  the  said  materials  (which  oath  or  affirmatioa  n 
such  justices  are  hereby  impowered  to  administer)  or  shall  nc 
account,  to  the  satisfaction  of  such  justices,  how  he,  she^  or  the 
the  same;  then  the  said  person  or  persons  so  apprehended  shall! 
and  adjudged  guilty  of  a  misdemeanor,  and  be  punished  i 
herein-after  mentioned,  although  no  proof  shall  be  given  to  w 
materials  belong. 

Sect.  12.  <<  Provided  always,  and  be  it  further  enacted,  tba 
of  the  two  cases  last  before  mentioned,  when  any  person  or  pa 
shall  be  brought  before  any  two  justices  of  the  peace,  shall 
such  justices  to  point  a  reasonable  time  to  produce  the  perso 
sons  duly  entitled  to  sell  or  dbpose  of  the  same,  of  or  fVom  who 
or  they  bought  or  received  the  same,  or  some  one  or  more  credible 
witnesses  to  prove  the  sale  or  delivery  thereof;  **  then  the  juslic« 
point  such  reasonable  time,  and  « issue  out  a  summons  to  the  co 
other  peace  officer  of  the  parish  or  place  where  such  person  oi 
or  such  witness  or  witnesses,  shall  respectively  reside,  requiring 
or  them  to  appear  before  two  or  more  justices,  at  such  time  ani 
shall  be  so  appointed  by  such  justices,  in  order  to  be  examined 
evidence  on  oath  **  (or  affirmation),  *'  of  the  several  matters  afon 
such  person  or  persons,  at  the  time  of  making  such  request,  si 
into  a  recognizance,*'  &c.  for  his  or  their  appearance  before  tl 
at  the  time  so  to  be  set,  or,  for  want  of  such  recognizance,  shal 
mitted  until  the  time  that  shall  be  set  &c. ;  "  and  if  at  such 
time  such  person  or  persons  shall  be  convicted  of  any  of  thi 
aforesaid,  then,  and  in  such  case,  he,  she,  or  they,  shall  sufier  sw 
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by  a  preamble  common  to  all,  and,  together,  furnishing   QueefCt  Bench, 

the  circumstances  under  which  offenders  shall  be  con-  * 

vicl»d  of  the  offence  defined  in  sect.  10,    According  to     The  Qukk 

—       ,WiLCocr. 

QOifc  «u  is  herain-before  directed  to  be  ioflicted  on  penont  guilty  of  such 

IS.  **  And  be  it  further  enacted,  that  where  any  person  or  persons 
thatt  be  confictad  of  a  misdemeanor  in  either  of  the  two  cases  last  before- 
nankioiMdi  it  shall  and  may  be  lawful  for  the  jusdces  before  whom  the 
coofiction  shall  be,  to  cause  the  said  materials  so  found  or  seized  as  afore* 
luAt  lobe  deposited  in  the  hands  of  the  churchwardens  or  oTcrseers  of  the 
fQ«  of  the  place  where  such  materials  shall  be  found  or  seized,  or  in  any 
<)^  coDTenient  place,  for  any  time  not  exceeding  thirty  days  ;**  and  in 
^  mean  time  to  order  notice  to  be  giyen,  by  advertisement  or  otherwise, 
^''cribiog  such  materials  &c.,  to  the  end  that  persons  having  lost  such 
'^'^tcrials  &C.  may  claim  them :  and,  if  any  person  can  prove  his  pro- 
^^^  therein,  to  the  satisfaction  of  any  two  justices  of  the  peace  for  sudi 
^^*^tj,  riding,  &c,  *'  then  such  justices  shall  order  restitution  of  suph 
*^*t«riils  to  the  owner  or  owners  thereof,  after  paying  the  reasonable 
^^'^'yi  "  &c. ;  but  if,  before  the  end  of  the  thirty  days,  no  proof  of  pro* 
^^kj  in  such  materials  shall  be  made,  '*  the  said  justices  shall  order  and 
the  same  to  be  sold  for  the  best  price  that  can  reasonably  be  had,** 
after  deducting  charges,  **  one  moiety  of  the  money  arising  from  such 
'^^  iball  be  given  to  the  person  or  persons,  or  either  of  them,  who  shall 
*Pl>fehend  or  prosecute  the  offender  or  offenders  guilty  of  eitlier  of  the 
'^^ademeanors  aforesaid,  as  the  said  justices  shall  appoint ;  and  the  other 
"^^iety  thereof,  either  to  and  amongst  the  poor  of  the  parish,  town,  or 
l^^^ce,  where  the  conviction  shall  be,  or  to  such  public  charity  or  charities 
^  ^he  justices  convicting  shall  appoint  ** 

^ect  14.  '<  And  be  it  further  enacted,  tliat  every  person  deemed  and 
*^j«jdged  guilty  of  a  misdemeanor,  in  having  in  his  or  her  possession 
^'^S^  materials  suspected  to  be  purloined  or  embezzled,  and  not  producing 
^'^^  party  or  parties  being  duly  entitled  to  dispose  of  the  same,  of  whom 
or  she  bought  or  received  the  same,  nor  giving  a  satisfactory  account 
he  or  she  came  by  the  same  ;  or  of  a  misdemeanor  in  having,  car- 
'y^Qgy  or  conveying,  of  the  said  materials  suspected  to  be  purloined  or 
*'^l>exzled,  and  not  producing  the  party  or  parties  being  duly  entitled  to 
^»pose  of  the  same,  of  whom  he  or  she  bought  or  received  the  same,  nor 
^"^y  credible  witness  to  testify  upon  oath,**  or  affirmation,  "  tlic  sale  or  dc- 
"^*>7  thereof,  nor  giving  a  satisfactory  account  how  he  or  she  came  by 
^*  same,  (as  the  case  shall  be)  shall,  for  every  such  misdemeanor, 
lorfeit,  for  the  first  offence,  the  sum  of  20/. ;  and  for  the  second  offence, 
***  sum  of  301. ;  and  for  every  subsequent  offence,  the  sum  of  40/. :  **  all 
^ch  forfeitures  to  be  levied  by  distress  and  sale  under  warrant  "  of  the 
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the  construction  on  the  other  side,  sect.  10  does  nc 
apply  the  punishment  to  the  offence  dealt  with  in  tfa 
preceding  clauses,  but  creates  and  punishes  a  ne 
offence':  but  this  is  breconcileable  with  the  conter 
Sect.  14<  takes  up  the  words  ^<  deemed  and  adjudge 
guilty  of  a  misdemeanor"  from  sect.  10;  and  this  i 
reasonable  if  the  two  clauses  are  read  in  conjunction 
but,  if  they  are  not,  no  process  or  ground  is  given  upoi 
which  the  offender  shall  be  '^  deemed  and  adjudged ' 
guilty.  In  general,  where  this  act  treats  of  an  ofienoe 
or  other  subject  matter,  distinct  from  those  previous!; 
mentioned,  it  gives  a  new  preamble:  sect.  14,  if  it  in 
troduced  an  offence  not  before  provided  for,  would  b 
the  only  instance  in  which  it  is  done  without  the 
form.  The  enactments  of  sects.  12  and  IS,  in  favoii 
respectively  of  parties  charged,  and  owners  of  good 
found,  should,  in  justice,  be  extended  to  cases  arisin 
under  sect.  14;  but  no  provision  is  made  for  the  pui 
pose,  if  that  clause  creates  a  distinct  offence.  The  cor 
struction  of  this  clause,  adopted  by  the  respondent- 
appears  to  have  been  suggested  by  Darns  v.  Nest  (a 
Tindal  C.  J.  there  considers  the  conviction  as  frame 
upon  sect  14;  for  he  says(2»):  ^^  It  seems  to  me,  m 


justices  before  whom  such  offender  shall  be  deemed  and  adjudged  guOtr 
of  which  forfeiture,  one  moiety  shall  be  paid  to  the  informer,  and  the  otl:= 
moiety  thereof  to  and  amongst  the  poor  of  the  parish,  town,  or  plac 
where  such  conviction  shall  be,  or  to  such  public  charity  or  charities 
the  justices  convicting  shall  appoint ;  and  if  no  suflScient  distress  dull  h 
found,*'  *<  the  said  justices  shall  and  may  commit  every  such  offender**  **  t 
the  common  gaol,**  &c.,  for  the  space  of  one  month  for  the  first  offence j 
two  for  the  second  offence ;  and,  for  every  subsequent  ofi*ence,  six  moothsi 

Sect.  1 9,  also  referred  to  in  the  argument  and  judgment,  is  sufficienU; 
stated  in  the  text,  p.  331,  post. 

See  Stat.  6  &  7  Vict,  c.  40. 

(a)  6  Car,  ^  P.  167.  (6)  P.  173. 
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at  present  advised,  that  this  conviction  is  good.     The   Q«<^«*'«  liench, 

general  rule  is,  that  where  a  conviction  adapts  the  state L_ 

of  facts  to  the  words  of  the  statute,  that  is  sufficient." 
But  if,  as  has  just  been  shewn,  sect.  14  only  carries  on 
the  provisions  which  commence  at  sect.  10,  it  is  essential 
to  a  conviction  under  sect.  14  that  the  materials  shall 
have  been  found  in  a  dwelling  house,  or  other  place  there 
specified,  under  a  search  warrant,  granted  upon  com- 
plaint on  oath  alleging  cause  of  suspicion ;  that  the  party 
shall  be  brought  before  two  justices  of  the  county  &c. ; 
&nd  that  he  shall  not  have  given  an  account,  to  their 
satisfaction,  how  he  came  by  the  materials :  and  these 
facts  must  appear  by  the  conviction.     If  the  result  of 
J^ovis  V.  Nesi  {a)  be,  that  it  was  unnecessary  to  shew  a 
regular  preliminary  proceeding  before  two  justices,  the 
authority  of  the  case,  on  that  point,  is  put  an  end  to  by 
^^na  V.  Scotton  {b).     The  offence  alleged  here  .is,  not 
answering  a  particular  inquiry  to  the  satisfaction  of  the 

• 

justices:  but  that  is  not  in  itself  a  crime,  unless  made  so 

^y  the  statute ;  and,  to  constitute  the  statutory  offence, 

the  omission  to  answer  must  have  taken   place  under 

the  very  circumstances  pointed  out  by  the  act  of  par- 

l^ment;    that  is,  when    a   credible   person   has   com- 

pUined  on  oath  that  there  is  cause  of  suspicion,  and 

search  and  discovery  have  followed.  Otherwise  the  niate- 

f»als  are  not  "  siich  materials  "  as  the  party  is  required 

"V  sect.  10  to  account  for.     In  Regina  v.  Goodfellow  (c), 

^here  the  indictment  was  for  perjury  committed  by  a 

witness  in  defence  against  an  information  under  sect.  10 

of  the  act  now  in  question,  the  first  count  was  held  bad, 

because  it  did  not  shew  with  certainty  that  the  informer 


(a)  6  Car.  ^  P,  167. 
(c)  I  Car.  ^  AfartJi.  569. 

VOL.  VIl.    N.  8. 


(b)  5  Q.  B.  493. 
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took  his  oath  before  the  justices  who  heard  the  inforr 
Qtion.  Stat.  17  G.  3.  c.  56.  5.21.  gives  a  general  for 
of  conviction  {a) :  but  that  does  not  authorize  the  omi 
sion  of  matter  constituting  the  substance  of  the  offen 
and  necessary  to  give  jurisdiction ;  Rex  v.  Hazell  (i 
Rex  V.  Walsh  (c),  In  re  Peerless  (d).  The  rule  is  that 
special  authority,  conferred  by  statute,  must  be  strict 
pursued,  and  must  appear  to  be  so  on  the  face  of  tl 
instrument  by  which  it  is  exercised ;  Rex  v.  Crohe  (e). 
Secondly,  the  convicting  justices  are  different  fro 
those  who  took  the  information ;  and  the  conviction  do 
not  notice  that  fact :  therefore  it  is  bad.  Stat.  3  G. 
c.  23. 5. 2.  enacts  that,  wherever  two  justices,  deputy  lie 
tenants,  &c.,  are  authorized  to  hear  and  determine  ai 
complaint,  one  justice  &c.  shall  be  competent  to  r 
ceive  the  original  information,  and  summon  the  par 
charged ;  and,  '^  after  examination  uiK)n  oath  into  tJ 
merits  of  the  said  complaint,  and  the  adjudication  thei 
upon,  by  any  such  two  justices,"  &c.,  all  subsequent  pr 
ceedings  to  compel  obedience  may  be  enforced  **  I 
either  of  the  said  justices,"  &c.,  "  or  any  other  justice, 
&C.  ^'  for  the  same  county,  riding  or  place,  in  such  am 

(a)  The  form  is  as  follows.     **  Middlesex  (or  any  other  place,  as  tin 
case  shall  be)  to  wit.     Be  it  remembered.  That  on  the  dij 

of  in  die  year  of  our  Lord  A.  B.  ** 

convicted  before  us  of  His  Majesty's  justices  of  the 

peace  iu  and  for  the  said  county  of  ovy  for  the  riding  of  di* 

said  county  of  or,  for  the  city,  liberty,  town,  or  place,  afore' 

said,  in  the  said  county  (as  the  case  shall  be)  of  [Here  V^fi 

the  offimce,  and  when  and  vphere  the  same  was  committed.^     Giten  uwier 
our  hands  and  seals,  the  day  and  year  first  above  written.** 

(6)  13  Eatt,  139.  (c)  \  A.  ^  E.  481. 

{d)  1  Q.  B,  143.  See,  as  to  the  sufficiency  of  a  sUtute  form  of  coo- 
Tiction,  generally,  Fletcher  ▼.  CaUhrop,  6  Q.  B.  880.  Also,  as  to  an  io- 
dictment  pursuing  the  words  of  a  statute,  Beg,  ▼•  Martin^  BA,^E,  4Si« 
486. 

{e)  I  Cowp,  26.  29.     See  the  remarks  on  this  case  bj  Lord  CSotffn^ 
in  Taylor  ▼.  Clemson,  11  Clark  j-  Fin.  610.  650. 


VIIL  VICTORIA.  32 r 

llie  like  manner  as  if  done  by  the  same  two  justices,"  &c,  Qu€en*s  Bauh. 

1845. 

-  '*' who  so  heard  and  adjudged  the  said  complaint;  and   * 

■  «fccre  the  original  complaint  or  information  shall  be     '^^  Qo"i* 

■  lade  to  any  justice  or  justices,"  &c«,  "  different  from      WiLcoot. 

-  Uok  (3/t  them  before  whom  the  same  shall  be  heard 

■  wi  determined,  the  form  of  conviction  shall  be  made 
m'  Wiibrmable  and  according  to  the  fact"  It  is  true 
i  Alt  Stat.  17  G.  3.  c.  56.  s.  10.  gives  a  power  to  the 
.    JMioes    before    whom    complaint   is    made  to  cause 

int  materials  (bund  and  the  party  charged  *'  to  be 
i    bought  before  any  two  justices  of  the  peace  for  the 

mne  county"  &c.,  and  sect.  21  gives  a  form  of  con* 
»  miction  not  providing  for  the  case  of  an  adjudication  by 
t  filerent  justices  from  those  who  received  the  inform- 
i  HMO.    But  Stat.  3  G.  4.  c.  23.  s.  2.  is  intended  to  apply 

0  iBMrally:  the  practice  to  which  this  section  refers  is 
i   M  introduced  by  it ;  for,  *<  in  general,'*  as  Lord  Deti" 

1  iNm  C.  J.  says  in  Jone$  v.  Gurdon  (a),  **  where  no  pro- 
^Mon  is  made  to  the  contrary,  the  original  information 
Of  complaint  may  be  made  to  one  justice,  and  another 
ouiyhear  and  determine  the  matter  : "  and  the  direction 
>s  to  drawing  up  the  conviction  in  stat  3  G.  4*.  c.  23.  s.  2. 
mast  be  considered  as  general  as  the  practice.     [Palte" 
**  J.    By  stat.  17  G.  3.  c.  56.  s.  10.  the  jurisdiction  to 
^vict  is  given  to  "  any  two  justices  "  for  the  county 
4c. ;  and  the  form  of  conviction  is  "  before  us  of 
His  Majesty's  justices  of  the  peace  in  and  for  the  said 
^nty."]     If  they  are  different  justices  from  those  who 
^ived  the  information,  a  statement  to  that  effect  must 
"6  added.     Kite  v.  Lane^s  Case  (i),  judgment  of  Ab- 
^  C.  J.,  is  in  favour  of  the  strictness  now  insisted  upon. 

Thirdly,  stat.  17  G.  3.  c.  56.  s.  14.  gives  one  moiety 
of  the  penalty  on  conviction  to  the  informer,  and  the 

(a)  2  Q.  B,  600.  613.  (6)   \  B.  ^  C.  101. 

Z    2 
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other  to  the  poor  of  the  parish  &c.,  ^'  or  to  such  p 

charity  or  charities  as  the  justices  convicting  shal 

point."     The  justices,  therefore,  had  an  option ; 

they  have  not  exercised  it,  but  left  the  appropri 

undetermined,  only  ordering  the  penalty  ^*  to  be 

applied  and  distributed  as  the  law  directs."     Tbii 

jection  is,  indeed,  removed,  if  the  clause  in  quest! 

repealed  by  stat  58  G.  S.  c.  51.,  the  third    sectic 

which  enacts  that,  in  future,  if  any  person  shall  be 

victed  under  any  of  the  acts  recited  in  5.  1.,  the  pet 

instead  of  being  applied  as  by  such  act  is  directed, 

be  paid,  one  moiety  to  the  informer,  and  the  oth< 

the  churchwardens  and  overseers  of  the  poor. 

first,  sect.  3  must  be  read  in  conjunction  with  se< 

and  2 ;  and    it  is  clear  that  all  of  them   contem 

only  the  penalties  to  be  exacted  for  paying  worl 

otherwise  than   in   the  lawful  coin   or   money  of 

realm.    And,  secondly,  stat.  17  G.  3.  c,  56.  is  not  ar 

the  recited  acts.     Stat.  58  G.  3.  c.  51.  s.  1.,  after  i 

tioning,  for  the  purpose  of  amendment,  several  ac 

chronological  order,  down  to  29  G.  2.,  proceeds  t 

cite  "  An  Act  passed  in  the  thirteenth  year  of  His  pn 

Majesty,  intituled  an  act  for  amending  and  rendc 

more  effectual  the  several    laws  now  in  being  for 

more  effectual  preventing  of  frauds  and  abuses,  by 

sons  employed  in   the  manufacture  of  hats,  and  in 

woollen,  linen,  fustian,  cotton,  iron,  leather,  fur,  he 

flax,  mohair  and  silk  manufactures,  and  also  for  nial 

provisions  to  prevent  frauds  by  journeymen  dyers." 

the  margin,  opposite  these  words,  in  the  8vo.  and 

editions,  is  added  ^^7  G.  3.  c.  56. ;  "  but  the  folio  edi 

has  ^M3  G.  3. :"  the  addition,  however,  in  each  cas 

only  the  suggestion  of  the  editor.     No  other  mer 

occurs  of  any  statute  of  17  G.  3.     [Lord  Denman  < 


VI 11.  VICTORIA.  S29 

The  margin  cannot  be  relied  upon.]     The  roll  has  been   QtuerCt  Bench. 

1845. 
searched,  and  has  **  thirteenth"  in  the  body  of  the  clause.  ^__ 

There  is  an  act,  18  G.  8.  c.  68.,  relating  to  the  wages  of     The  QuitN 
persons  employed  in  the  silk  manufacture,  which  might      Wilcocx. 
be  the  act  of  18  G.  8.  referred  to:  and  the  mere  possi- 
bility will  prevent  the  Court  from  pronouncing  that  stat. 
17  6. 8.  c.  66*  must  have  been  contemplated  in  sect.  1  of 
Stat  58  G.  8.  c.  51.,  by  reason  of  the  subject  matter.    In 
R^ina  v.  Atkinson  (a)  a  majority  of  the  judges  held  that 
the  recital,  in  stat.  8  &  4  ricL  c.  11 1.,  of  an  act  passed 
in  1  &  2  Fid.  to  *^  extend  "  the  law  relative  &c  must  be 
taken  to  mean  stat.  1  &  2  Vict.  c.  96.,  passed  to  ^^  amend  ^ 
the  law  relative  to  the  same  matters,  *^  there  being  no 
other  act  that  could  be  meant :  ^  here,  on  the  ground 
just  stated,  that  reason  does  not  apply.     The  title  set 
forth  '%  in  words,  that  of  stat.  17  G.  8.  c.  56. ;  but  the 
title  b  no  part  of  a  statute.     [Lord  Denman  C.  J.     We 
have  often  laid  that  down.]     An  act  of  parliament  is 
known,  properly,  by  the  year  of  the  reign.     In  Chance 
V*  Jdams  (6),  where  the  title  of  an  act  was  misrecited  in 
the  declaration,  it  was  held  that  ^'  the  tide  of  the  act  is 
no  part  of  the  act,  and  therefore  it  is  but  surplusage, 
^d  misrecital  shall  not  vitiate : "  and  that  ruling  was 
adhered  td  in  Nixon  v.  Nannei/  (c).    [Lord  Denman  C.  J. 
All  the  statutes  of  the  session  are  of  one  year :  the  par- 
ticular statute  must  be  marked  by  the  subject :   that  is 
^^  ticket  by  which  the  legislature  is  pleased  to  denote 
i^]    Here  the  date  and  title  together  point  out  a  statute 
^hich  does  not  exist.     If  the  title  of  stat.  58  G.3.  c.  51. 
^ay  be  looked  to,  it  enumerates  the  amended  acts,  and 
*niong  these  one  of  13  G.  3.,  but  none  of  17  G.  S. ;  this 
is  also  the  case  when  the  title  is  repeated  in  sched.  (A). 

(a)  2  Moo.  C.  C,  278.  (6)  1  Ld.  7?ay.  77. 

(f)  1   Q.  B.  747. 
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Pickering  and  Hardy^  contrL  First,  it  is  objecU 
that  this  conviction  does  not  state  the  materials 
have  been  found  concealed  in  a  dwelling  house,  or  i 
have  been  searched  for  under  a  warrant.  But  tl 
offence  contemplated  is  the  dishonestly  having  in  po 
session  goods  of  a  particular  kind.  In  Davis  v.  If  est  (i 
the  conviction  stated  that  J.  Z).  was  convicted  of  havii 
in  his  possession,  in  his  dwelling  house,  certain  mat 
rials  used  in  the  woollen  manubcture,  suspected  to  1 
embezzled,  which  <<  were  found  in  the  possession  of  tl 
said  c7.  Z).)  in  his  dwelling  house,*'  and  such  possessii 
not  properly  accounted  for  to  the  justices.  Tindal  C. 
held  the  conviction  good,  and  thought  that,  althou{ 
the  defendants  could  not  justify  entering  the  hoos 
where  the  goods  were,  without  a  search  warrant,  yet  tl 
conviction  was  a  defence  to  a  count  in  trespass  for  takii 
the  goods,  as  shewing  that  the  plaintiff  had  no  title  \ 
them :  and  he  held  that,  on  this  part  of  the  case,  tl 
absence  of  a  search  warrant  made  no  difference*  K 
reason  appears  for  questioning  that  decision,  whethi 
sects.  10  and  14  of  stat.  17  G.  3.  c.  56.  be  construe 
together  or  separately.  It  is  unreasonable  to  say  tha 
if  the  goods  be  had  in  possession  anywhere  except  in 
bouse,  no  offence  against  the  statute  is  committed.  Sect  1 
recites,  as  the  mischief  to  be  remedied,  that  certain  mat 
rials  are  frequently  ^^  found,  or  known  to  be  conceali 
in  the  possession  of  persons  who  have  received  tl 
same,  knowing  them  to  be  purloined : "  it  then  gives 
process  by  search  warrant  in  case  of  a  complaint  c 
oath  that  there  is  cause  to  suspect  such  purloined  mat 
rials  to  be  concealed  in  any  dwelling  house  &c.,  aiH 
**  if  any  such  materials,  suspected  to  be  purloined  c 


(a)  6  Car.  j-  P.  167. 
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embezzled,  shall  be  found  therein  "   (not  adding  thd  Quem*t  Benck. 

'•^ord  "  concealed  "),  the  clause  goes  on  to  provide  for  * 

tt)n?iction  of  the  party  in  whose  house  they  are  found     '^^  Qu««m 

"   he  does  not  account  to  the  satisfaction  of  the  jus-      Wilcock. 

^'^^  how  he  "  came  by  the  same  "  materials ;  not  add- 

'^g  ^  80  found  concealed  as  aforesaid."     Sect  1 1   pro- 

^des  for  the  apprehension,  without  process,  of  persons 

^^spected  of  having  or  carrying,  between  sunset  and 

^Onrise^  **any  of  such  materials  suspected  to  be  pur- 

'oioed  or  embezzled : "  here  the  condition  of  their  having 

foond  concealed  in  a  house  clearly  does  not  apply. 

19  gives  power,  in  the  most  general  terms,  to  any 

^^■^  justice  of  any  county  &c.,  '^  upon  complaint  to  him 

^v^ide  on  oath  "  <<of  any  offence  committed  against  this 

^^  withm  the  same  county  "  &c.,  to  issue  his  warrant 

^Ktpprehending  *Hhe  person  or  persons  charged  with 

••ich  offence,"  and  bringing  them  before  "  any  two  or 

■i^ore  justices  ^  of  the  county,  &c.,  who  are  to  deter- 

*>^  the  matter  of  the  complaint.     All   the  clauses 

thewdiat  the  substantial  offence  contemplated  is  that 

'i^CQtioDed    in    the    commencement  of  sect.  14,   pos- 

^cmn  not  accounted  for.     [Patteson  J.     It  seems  ab- 

^rd  to  say  that  sect.  14  must  be  read  by  itself,  as 

c<>Qstitoting  a  distinct  misdemeanor.     If  it  does  so,  to 

*iN)m  must  the  person  informed  against  under  that 

dnue  produce  the  parties,  or  give  the  account  required 

tiiere?]    To  the  justices  mentioned  in  the  latter  part  of 

the  clause.    But  sects.  10  and  14  may  be  taken  together. 

[Coleridge  J,     You  say  that  the  offence  contemplated 

if  having  the  materials  in  possession  anywhere  and  at 

■oy  time.    But,  if  so,  why  does  sect.  ]  1  make  a  separate 

provision  for  the  case  of  having  or  carrying  between 

sunset  and  sunrise?]     That  confers  a  distinct  power, 

z  4 
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VobM  ¥11.  'ndnielyf'orapprebending  at  once,  under  the  circunistance^= 
*        pointed  out.     Sect.  10  gives  a  peculiar  process  where  ib^s 


^be  QosRif     goods  are  suspected  to  be  concealed  in  a  dwelling  bouse— 
WiLcocK.       Aa  to  the  fact  that  the  materials  here  are  not  averred 
JbNe. found  on  search  under  a  warrant,  it  could  not 
.mM:essary  to  state  that,  the  statutory  form  of  convictioi^ 
iMi*  requiring  it.     So  in  Chancy  v.  Payne  (a),  where  tb»— 
4)Mviction  followed  the  statutory  form,  it  was  held  n— « 
''  -iiS3i^  objection  that  the  consent  of  the  Tnnity  House  i^tm 
t|biiJLord  Warden  of  the  Cinque  Ports  was  not  properft  ^ 
jA|0d.     And  in  Nixon  v.  Nanney  (A),  where  also  a  sl^a^ 
Hutory  form  was  pursued,  the  objection  that  it  did  n«=» 
appear  whether  the  offence  had  been  proved  by  wlc« 
loesses,  confession,  or  the  magistrate's  view,  was  oves*- 
ruled  by  this  Court.     In  Davis  v.  Nest  (c)  there  had  inj 
:>  bid  been  no  search  warrant  at  all ;  yet  TindalC.  J.  held 
y  ihat  the  magistrates  had  jurisdiction  to  convict,  the  goods 
'•      being  found  in  the  plaintiff's  possession,  and  being  pro- 
duced before  them  and  the  possession  not  accounted 
for.  A  warrant  may  be  necessary  to  protect  the  officers ; 
but  the  existence  or  want  of  it  cannot  modify  the  ofiencre. 
Secondly,  stat.  3  G.  4.  c.  23.  s.  2.  is  a  general  enact- 
ment, and  cannot  have  been  meant  to  override  the  par- 
ticular provisions  of  stat.  17  G.  3.  c.  56.     Its  object  was 
to  facilitate  summary  proceedings,  and  to  give  certain 
powers  to  justices,  where  a  course  of  proceeding  was  not 
already  defined,  but  not  to  alter  proceedings  in  which 
the  assistance  of  the  act  was  not  called  for.     On  that 
principle  it  was  held,  in  Jones  v.  Gurdon  ((/),  that,  where 
an  earlier  statute  directed  a  justice  to  summon  the  party 
informed  against  to  appear    *^  before  him,"    the  sum* 

(a)  1  Q.  JJ.  712.  (6)  I  Q.  B,  747. 

(c)  6  Car.  ^  P.  167.  (rf)  2  Q,  B.  60a 
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mons  could  not  be  issued  and  the  inrormation  adjudi-   Queen's  Bench. 

cated  upon  by  different  justiceSi      [Coleridge  J.   There 

the  former  statute  was  restrictive ;  and  it  was  held  that 

Stat*  S  G.  4.  c.  23.  did  not  enlarge.     You  say  it  does 

not  restrict.     The  consequence  may  be  that  it  does  not 

operate  at  all.]     According  to  the  appellant,  the  form 

used  here  would  have  been  a  good  form  from  1777  to 

1 822|  and  then  a  bad  one.     But  general  words  in  a  later 

act  do  not  control  express  provisions  of  an  earlier  one, 

if*  it  appears  that  the  legislature  did  not  so  intend  ;   Wil' 

t£€xm  V.  Pritchard  (a) :  and  Dakins  v.  Seaman  {b)  iIlus-< 

trates  the  same  proposition. 

Thirdly^  the  clause  as  to  distribution,  stat.  17  G.  3. 
c.  56.  £•  14.,  is  repealed  by  staU  58  G.  3.  c.  51.  s.  3.    ^^  It 
has, been  holden,  that  as  the  title  of  a  statute  is  no  part 
of  the  statute  a  misrecital  of  this  is  not  fatal;"  7  Bac. 
iffir.  471.  tit.  Statute  (L)  5.  (7th  ed.) :  but  it  is  added 
that  this  appears  to  have  been  decided  on  the  authority 
of  The  Attorney  General  v.  Hutchinson  (c),  which,  as  to 
that  point,  was  held  not  to  be  law  in  Mills  v.  Wilkins  (d). 
These  authorities,  however,  relate  to  pleading  a  statute : 
the  question  here  is  not  of  pleading,  but  of  collecting 
the  intention  of  the  legislature  from  words  used  in  an 
enaament.     The  Court  has  to  determine  whether  stat. 
58  G.  3.  c.  51.  s,  1.  does  not  substantially  describe  stat. 
17  G.  3.  r.  56.i  when  it  sets  out  the  title  of  that  act  in 
full,  though  a  wrong  year  is  mentioned.     It  is  not  ne- 
cessary to  rely  upon  the  margin.      In  an  Anonymous  (e) 
case  in  Skinner^  an  information  was  laid  on  the  statute 
'^  xigainst  regrators,   forestallers   and  ingrossers,"    5  & 
6  Ed.  6.  c.  14.,  revived  and  continued  by  stat.  13  Eliz, 

(a)  4  T.  R.  2.  (6)  9  M,  ^  W,  777. 

(c)  Hardr,  324.  («/)  G  Mod,  62. 

(e)  Skintu  110.       . 
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c.  25.  ss.  4,  5. ;  and  it  was  objected  that  there  was  n^ 
such  statute  in  Force  as  5^  6  Ed.  6.  c.  14.,  because  in  staK 
IS  Eliz.  c.  25.  5.4.  the  statute  of  Ed.  6.  is  redteda. 
an  act  ^^  against  regrators,  forestallers  and  ingrossers 
made  *^  at  the  session  of  a  parliament  by  prorogation 
holden  at  Westminster  the  three  and  twentieth  day  en 
January  in  the  5th  year  of  the  reign  "  of  Edward  tL  ^ 
Sixth,  whereas  by  the  roll  the  parliament  appeared  to  bav 
been  holden  on  the  thirtieth  oi  January^  and  so  there  wi» 
no  such  statute  of  Ed.  6. ;  '^  and  so  no  continuance ;  bijx 
the  Court  would  not  allow  it.    For  this  being  an  anciei:^ 
statute  of  continued  use^  and  general  good,  and  no  othei 
statute  as  to  this  purpose  in  being,  the  intent  of  tbe 
makers  is  plain ;  and  at  this  time  of  day  they  will  not 
admit  of  such  an  opinion."    In  Com.  Dig.  Parliament 
(R  10.),  it  is  said  that  "  every  statute  ought  to  be  con- 
strued according  to  the  intent  of  the  parliament :  tod 
therefore,  if  a  corporation  be  misnamed,  if  it  appein 
that  it  was  intended,  it  is  suflScient"     The  present  case 
is  like  that  of  a  will  which  described  a  legatee  by  a  wrong 
Christian  name,  but  added  a  description  applicable  to  a 
particular  person  and  no   other;    Smith  v.  Qmiy{a); 
there  the  person  identified  by  the  description  took  the 
legacy.     It  is  true  that  in  stat.  58  G.  3.  c.  51.  the  leid* 
ing  object  was  to  modify  enactments  which  preveote 
the  payment  of  wages  otherwise  than  in  money;  b 
statutes  often  have  both  a  particular  and  a  general  ( 
ject;  Andree  v.  Fletcher  {b)  affords  an  instance :  and 
purpose  of  this  act  was  to  make  the  distribntio! 
penalties  uniform.     Sect.  2  repeals  so  much  of  th 
cited  acts  as  makes  the  penalties  payable  either  f 
labourers  themselves  or  in  equal   moieties  to  t) 


(o)  6  r«.  42. 


<6)  2  T.  R.  161. 
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»rroer  and  to  the  party  aggrieved ;  and  sect.  S  lays  Qu^n*s  Bench. 

own  a  general  rule  of  distribution  for  all  penalties ^ 

cmJer  any  of  the  recited  acts.  The  Qu««n 

Cur.  adv.  vuU.      Wilcock. 


Xord  Denmak  C.  J.  now  delivered  the  judgment  of 
1^  Court. 

The  three  objections  to  this  conviction  were :  First, 
iat  the  penalty  was  not  properly  distributed ;  Secondly, 
^tiat  the  goods  were  not  found  concealed,  nor  under  a 
SATch  warrant ;  Thirdly,  That  the  conviction  was  by 
pro  different  justices  of  the  peace  from  those  who  re- 
ei^ved  the  information.  If  any  one  of  these  objections 
»  fiital,  the  conviction  b  to  be  quashed ;  if  none,  it  is  to 
le  affitmed. 

None  of  them  can  be  properly  considered  without  an 
ezanunation  of  the  whole  law  on  the  subject.    The  con- 
viction is  framed  on  stat.  17  G.  S.  c.  56*  ss.  10,  14.,  and 
charges,  in  substance,  that  the  defendant  had  in  his 
dwelling  house  and  possession  certain   materials  sus- 
pected to  have  been  purloined;  that  he  and  the  said 
materials  were  brought  before  the  convicting  magistrates, 
wben  he  gave  no  account  to  the  satisfaction  of  the  said 
magistrates  how  he  came  by  them,  nor  produced  at  any 
^e  the   person  from  whom    he   bought  or  received 
^em:  it  then  adjudges  him  guilty  of  a  misdemeanor, 
^d  that  he  has  thereby  forfeited  20/.  (this  being  his 
fifst  offence),  to  be  paid  in  manner* provided  by  the 
statute,  and   to   imprisonment  in   default  of  payment. 
This  conviction  is  in  the  very  words  of  sect.  1 0,  with  an 
addition,  rendered  necessary  by  sect.  12,  which  negatives 
that  the  appellant  produced  before  the  justices  of  the 
peace  the  person  of  whom  the  goods  were  bought  or 
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]__  introduction  of  the  word  such  applied  to  the  i 


The  QuESN  among  the  operative  words  of  sect  10,  where  i 
WiLcocK.  to  have  reference  to  materials  circumstance 
manner  described  in  its  preamble.  The  recite 
materials  used  in  the  manufactures  before  id 
are  frequently  found,  or  are  known  to  be  cono 
the  possession  of  persons  who  have  received  tfaei 
ing  them  to  be  purloined  or  embezzled,  or  of 
not  entitled  to  dispose  of  the  same,  and  the  i 
and  conviction  of  such  purloiners  and  embezzlen 
and  receivers,  of  such  materials,  is  full  of  difficu 
the  close  and  clandestine  manner  in  which  the  i 
committed ;  and  there  is  still  greater  difficulty 
ing  whose  property  such  materials  are;  and 
tend  to  the  discouragement  and  suppression  of 
fences  if  the  discovery  and  conviction  of  such 
were  rendered  more  easy.  And,  reciting  th 
former  act,  justices,  after  conviction  of  any  ofii 
purloining  or  embezzling  the  said  materials,  or 
ing  and  receiving  the  same,  are  authorized 
warrants  for  searching  the  houses  and  other  pla< 
persons  so  convicted,  but  no  such  authority 
before  conviction,  nor  in  any  other  house  or  f 
cept  such  as  belongs  to  a  person  convicted,  tl 
ment  follows,  authorizing  two  justices  of  tl 
upon  complaint  on  oath,  or  on  affirmation  by  a 
that  there  is  cause  to  suspect  that  any  such  | 
or  embezzled  materials  are  concealed  in  any 
house,  &c.,  by  a  warrant  under  seal  to  cause  ei 
dwelling  house,  &c.,  to  be  searched  in  the  d 
Then  the  misdemeanor  is  created  :  *'  if  any  su 
rials,  suspected  to  be  purloined  or  embezzled. 
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Iherein^  to  cause  the  same,  and   the  person  or  Queen's  Bench. 

J  in   whose  house "  &c.    "  the   same   shall   be 

to  be  brought  before  any  two  justices  of  the     TheQ.uK«K 
Stc,  **  and  if  the  said  person  or  persons  shall       Wilcock. 
re  an  account,  to  the  satisfaction  of  such  jus- 
low  hcj  she,  or  they  came  by  the  same,"  &c. 
'ord   sitch  is   supposed    to    incorporate    in    the 
tion  of  materials  found  all  the  preceding  parti- 
or  at  least  the  fact  of  their  being  concealed  in 
elliog   house   where   they  are   found.     But  we 
bat  this  is  not  the  true  construction.     Such  does 
pear  to  be  applied  to  the  circumstances,  but  to 
ture  of  the  article.     It  is  not  ^^  so  found,"  or 
1  upon  such  search,"  nor  *r found  concealed;" 
there  any  reason  why  that  limitation  should  be 
d,  either  by  the  legislature  or  by  any  judicial 
etation  of  the  statute.     The  preamble  recites  the 
if,  and  moreover  gives  some  additional  powers 
venting  it ;  but  the  offence  aimed  at  is  the  posses- 
goods,  suspected  to  be  purloined,  without  being 
»  give  a  satisfactory  account  of  them.     The  diffi- 
that  had  protected  suspicious  goods  from  seizure 
d  the  legislature  to  provide  a  penalty  against  all 
»se  possession  they  may  be  found  without  expla- 
how  they  came   there.     And   the   prima   facie 
s  equally  made  out,  whether  they  are  found  in 
sion  in  the  course  of  an  unexpected  visit,  or  by 
of  a  search.     This   was  the  view  taken  by  the 
Justice  of  the  Common    Pleas  at  Gloucester  in 
a) ;  and  we  think  it  perfectly  correct.     The  con- 
mt  is  merely  evidence,  and  by  no  means  essential 
definition  of  the  offence. 

(a)  DavU  v.  Ne$t,  6  C.  ^  P.  167. 
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Secondly,  whether  the  penalty  is  properly  distribute 
by  the  adjudication,  is  assumed  to  depend  on  the  qne^ 
tion  whether  the  act  just  alluded  to  was  in  these  pt^' 
ticulars  repealed  by  stat.  58  G,  3.  c.  51.,  which 
peals  **  An  Act  passed  in  the  thirteenth  year  "  of  G.  3. 
entitled  "  An  Act  for "  &c. ;  and  here  is  set  out 
title  of  Stat.  17  G.  3,  c.  6S.j  not  that  of  any  act 
in  the  13  G.  3.,  nor,  we  presume,  of  any  other  act  what— - 
ever.  A  mistake  has  been  committed  by  the  legislature^ 
but,  having  regard  to  the  subject  matter,  and  lookm|^ 
to  the  mere  contents  of  the  act  itself  we  cannot  doab& 
that  the  intention  was  to  repeal  the  17  G.  3.f  and  thi& 
the  incorrect  year  must  be  rejected. 

The  third  objection,  arising  from  the  infbnnatioa 
having  been  before  different  justices  of  the  peace  from, 
those  who  afterwards  convicted,  is  certainly  not  re- 
moved by  Stat.  3  G.  4*.  c.  23.,  because  the  fact  of  soclft 
diflTerence  is  not  stated  in  the  conviction,  as  required  hf 
that  act.  The  tenth  section  (a)  expressly  enacts  tha^ 
any  two  justices  of  the  peace  may  issue  a  search  warranty 
and  cause  the  party  and  goods  to  be  brought  before  an;^ 
two  justices  of  the  peace,  not  the  same  necessarily* 
Again,  sect.  19  gives  any  one  justice  of  the  peace  powew 
to  issue  a  warrant  to  bring  the  party  before  any  two 
justices  of  the  peace,  and  gives  them  authority  to  acC« 
Then  the  question  arises  whether  stat.  3  6. 4.  c.  8S* 
5.  2.  applies.  Now  the  words  are  very  general,  and  ar^ 
introduced  for  the  purpose  of  preventing  a  practice  vfP^ 
very  favourable  to  the  due  administration  of  justice^ 
We  think  them  applicable  to  this  case,  and  that  th^ 
conviction  is  bad  for  this  defect. 

Order  of  sessions  confirmed  (&)• 

(a)  Stat.  17  (?.  3.  c.  5G.  «.  10. 

(6)  Sec  In  re  Boothroj/d,  15  Af.  $  W.\. 
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Queen* s  Bench, 

1845. 


The   Mayor,   Aldermen   and  Burgesses  of  the 
Borough  of  Colchester  against  Brooke. 

CASE.    1st  count.     For  that,  whereas,  before  and.  at  Inadcclaraiiou 
on  the  case  for 

and  after  the  time  of  the  committing  &c.,  phiintiffs  injuring  plain- 

tiflTs  oyster 

were  possessed  of  a  certain  fishery  in  a  certain  part  of  a  beds  in  a  river 

by  improper 
MiicttioQ  of  defeiidant*8  vessel,  averments  —  That  plaintiffs,  were  lawfully  possessed  of 
oyiter  beds  situate  in  the  river  and  covered  with  water ;  that  defendant  was  possessed  of  a  ' 
dbip  of  a  certain  sise  and  draught  then  navigating  the  said  river  under  the  management  of 
defendant's  servanu ;  that  the  tide  ebbed  and  flowed  in  that  part  of  the  river  ;  and  that,  at 
cntUQ  periods  and  states  of  the  tide  there,  the  depth  of  water  covering  the  said  oyster  beds 
WIS  insufficient  to  float  the  said  ship,  "  at  the  defendant  and  hi*  said  servants  before  and  ai 
tk  Hone  rftke  commtUing  "  &c.  **  well  knew  **  —  are  not  equivalent,  afler  verdict,  to  a  formal 
lUegation  of  notice  to  defendant  that  tl>e  oyster  beds  existed  and  were  liable  to  be  injured 
b;  attempting  to  piss  over  them  at  the  times  mentioned. 

To  a  count  alleging  that  plaintiffs  were  possessed  of  oyster  beds  in  a  part  of  the  river, 
and  defendant  of  a  vessel  thereon,  and  that  he  navigated  the  vessel  over  tlie  said  part  so 
■egiigently  and  at  such  unseasonable  and  improper  times  and  states  of  the  tide  that  she 
itnick  the  bottom  of  the  said  part  of  the  river  and  injured  the  oyster  beds ;  defendant 
pleaded :  That  the  said  part  of  the  said  river,  before  and  at  the  time  when  &c.,  was  open  to 
tbe  sea,  and  within  the  flux  and  reflux  of  the  tide,  and  was  a  public  navigable  river  and  the 
Queen's  highway  for  all  her  subjects,  with  their  ships  and  vessels,  "  to  navigate,  tail,  pati  and 
ftptit  in,  upon,  through,  over  and  along  the  same  and  all  parts  thereof  every  year  and  at  all 
linci  of  the  year,  and  at  all  timet  and  ttates  of  the  tide,**  at  their  free  will  &c.  Held,  after 
verdict,  a  sufficient  plea  in  denial  of  having  navigated  at  unseasonable  and  improper  times ; 
tlMogh  it  might  have  been  bad  on  special  demurrer,  as  argumentative. 

Theliber^  of  passage  on  a  public  navigable  river  is  nut  suspended  when  the  tide  is  too 
low  for  vessels  to  float.  The  public  right  in  this  respect  includes  all  such  rights  as,  with 
'elation  to  the  circumstances  of  each  river,  are  necessary  for  the  convenient  passnge  of 
vnsels  along  the  channel.  It  is  therefore  no  excess,  if  a  vessel  which  cannot  reach  her 
place  of  destination  in  a  single  tide  remains  aground  till  the  tide  serves ;  although,  by  custom 
or  agreement,  a  fine  may  be  payable  to  the  lord  of  the  soil  for  such  grounding. 

If  property  (as  oysters)  be  placed  in  the  channel  of  a  public  navigable  river  so  as  to 
^r<ate  a  public  nuisance,  a  person  navigating  is  not  justified  in  damaging  such  property  by 
^ning  bis  vessel  against  it,  if  he  has  room  to  pass  without  so  doing ;  for  an  individual 
Ciuinot abate  a  nuisance  if  he  is  no  otheruisc  injured  by  it  than  as  one  of  the  public.  And, 
l^i^ore,  the  fact  that  such  property  was  a  nuisance  is  no  excuse  for  running  upon  it 
negligently. 

A  corporation,  which  had  an  immemorial  right  to  the  oyster  fishery  in  a  navigable  river, 
to  be  managed  by  certain  functionaries  and  courts  of  the  corporation,  became,  in  1740,  by 
^ouster  of  several  of  its  members,  unable  to  continue  itself,  or  to  carry  on  the  managc- 
""ent  of  tlie  fi!Jiery.  In  1763,  the  corporation  was  re- incorporated  by  charter,  under  the 
old  name,  and  the  charter  ratified,  confirmed  and  restored  tu  it  all  fisheries,  &c. 

Held  that,  there  having  been  no  actual  dissolution,  the  fishery  had  never  come  to  the 
Crown,  and  would  therefore  be  in  the  corporation  as  it  existed  under  the  new  chnrtor. 

Whether,  if  tlie  fishery  had  come  to  the  Crown,  it  could  (after  Magna  Charta)  liave  been 
'^^nted  by  charter,  quarre. 

The  corporation,  by  a  written  document,  purporting  to  be  an  order  of  a  court  of  the  cor- 
poration held  for  the  conservancy  of  the  fishery,  granted  a  license  to  certain  dredgermen 
•o  dredge  and  take  the  oysters  during  the  oyster  season.  Held,  that  this  did  not  operate  as 
2  demise  of  the  fishery  putting  the  corporation  out  of  possession. 
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river,  to  wit  the  river  Coiner  that  is  to  say  in  the  p£ 
thereof  situate  and  lying  between  the  North  Bridge  ai 
Westnessey  in  the  said  county  of  Essex^  and  plaintiffs  we 
then  also  possessed  of  certain  large  quantities  of  oystc 
and  oyster  brood  then  lying  and  being  in,  upon  ai 
about  the  bed,  bottom  and  sides  of  the  said  part  of  t 
said  river :  And  w  hereos  also  defendant,  before  and 
the  time  of  committing  &c.,  was  possessed  of  a  cert^ 
ship  or  vessel  then  navigating  and  being  in  and  up 
the  said  river  under  the  direction  and  management 
certain  then  servants  of  defendant  in  that  behalf:  \ 
defendant,  disregarding  his  duty,  heretofore,  to  wit  ( 
&c.  and  on  other  days  &c.,  by  his  said  servants  s 
negligently  and  unskilfully  navigated  and  directed  tb 
said  ship  or  vessel,  and  so  carelessly  and  unskilfully 
and  at  times  and  states  of  the  tide  of  the  said  river  sc 
unseasonable  and  improper,  as  defendant  and  his  sale 
servants  well  knew,  conducted  and  placed  the  said  sbi( 
or  vessel  in,  along  and  upon  the  said  part  of  the  sale 
river,  and  where  plaintiffs  had  such  fishery  as  aforesaid 
that,  by  means  of  the  several  premises  aforesaid,  tin 
said  ship  or  vessel  then  struck  against  and  settled  and 
sunk  upon  and  into  the  bed,  bottom  and  sides  of  the 
said  part  of  the  said  river,  and  where  plaintiffs  had  sach 
fishery  as  aforesaid,  and  thereby  made  divers  large  boles 
in  the  said  bed,  bottom  and  sides  of  the  said  part  oftbe 
said  river,  and  where  plaintiffs  had  such  fishery  as  afore- 
said, and  not  only  greatly  damaged  and  injured  the  said 
fishery  of  plaintiffs  there,  but  also  destroyed  large 
quantities  of  the  said  oysters  and  oyster  brood  of  plain- 
tiffs, of  great  value,  to  wit  &c.,  then  lying  and  being  io» 
upon  and  about  the  said  bed,  bottom  and  sides  of  the 
said  part  of  the  said  river  where  the  said  ship  or  vessel 
so  settled  and  sank  as  aforesaid. 
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Second  count.  And  whereas  also  plaintiffs,  before  and  (H^m**  Senck. 
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at  the  time  of  the  committing  &c.,  were  lawfully  poa- * 

sessed  of  certain  oyster  beds  and  oyster  irrounds  situate    ^^yor  of 
in  the  said  river,  to  wit  in  a  certain  part  thereof  lyin^  ▼• 

and  being  between  &c«  (as  in  the  first  count),  and  of 
certain  oysters  then  lying  and  being  thereon;  and  which 
oyster  beds  and  oyster  grounds  were  covered,  during 
ill  the  time  aforesaid,  .with  the  waters  of  the  said  part 
of  the  said  river :  And  whereas  also  defendant,  before 
vod  at  the  time  of  committing  &c.,  was  possessed  of  a 
certain  ship  or  vessel  of  a  certain  size  and  draught  of 
water,  and  then  navigating  and  being  in  and  upon  the 
seid  river  under  the  direction  and  management  of  certain 
tbe  servants  of  defendant  in  that  behalf:  And  whereas, 
iboi  daring  all  the  time  last  aforesaid,  the  tide  ebbed 
sod  flowed  in  the  said  part  of  the  said  river ;  and,  at 
certain  periods  and  states  of  the  tide  of  the  said  river 
there,  the  depth  of  the  waters  of  the  said  part  of  the 
aid  river,  so  covering  the  said  oyster  beds  and  oyster 
groonds,  was  insufficient  to  float  the  last  mentioned  ship 
or  tessel,  as  defendant  and  his  said  servants  before  and 
>tthe  time  of  the  committing  of  the  grievances  in  this 
count  after  mentioned  well  knew :  Yet  defendant,  well 
knowing  the  premises,  and  not  regarding  his  duty  in 
tbat  behalf,  heretofore,  to  wit  on  &c.,  by  his  said  ser- 
^ts,  so  negligently  and   unskil Fully  navigated,  con* 
docted,  directed  and  managed  the  said  ship  or  vessel, 
diat,  by  reason  thereof,  the  said  ship  or  vessel  after- 
wards, to  wit  on  &c.,  was,  by  defendant  and  his  said 
servants,  conducted  into  and  over  the  said  part  of  the 
nid  river,  and  over  the  said  oyster  beds  and  oyster 
grounds,  and  was  there  wrongFuliy  and  negligently  kept 
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and  detained  by  defendant  until  the  said  tide  there  w£^ 
in  the  state  in  this  count  aforesaid,  and  until  the  dept^^ 
of  the  waters  of  the  said  part  of  the  said  river,  so  covemi 
ing  the  said  oyster  beds,  was  insufficient  to  float  the  la^ 
mentioned  ship  or  vessel :  Whereby,  and  by  means  of  tt^ 
premises  in  this  count  aforesaid,  the  said  ship  or  ves&^ 
grounded  and  rested  upon  the  said  oyster  beds  and  oyst^^ 
grounds,  and  remained  so  grounded  and  rested  upon  tli^ 
same  for  a  long  space  of  time,  to  wit  for  six  hours  then 
next:  And  that,  afterwards,  to  wit  on  the  day  &c«  last 
aforesaid,  and  for  divers,  to  wit  two,  days  then  next  fol- 
lowing, defendant  and  his  said  servants  not  only  negli- 
gently and  carelessly  neglected  and  refused  to  remoFe 
the  said  ship  or  vessel  from  the  said  part  of  the  saki 
river,  as  with  reasonable  and  proper  care  and  skill  thejr 
might  have  done,  but  also  so  negligently,  carelessly  and 
improperly  managed  the  said  ship  or  vessel  that,  by  and 
through  such  negligence,   carelessness  and  improper 
conduct  by  defendant  and  his  said  servants  in  that  be- 
half, the  said  ship  or  vessel  was  unnecessarily  and  im- 
properly moved  and  allowed  to  be  moved  from  the  said 
part  of  the  said  oyster  beds  and  oyster  grounds  vrhere 
she  first  grounded    and  rested  as  aforesaid  to  odier 
parts   of  the  said  oyster  beds  and  oyster  groiUKls; 
whereby,  and  by  means  of  the  several  premises  in  thtf 
count  aforesaid,  the  said  ship  or  vessel  not  only  made 
divers  large  holes  in  the  said  oyster  beds  and  oyster 
grounds,  and  greatly  damaged  and  injured  the  same, 
but  also  crushed  and  destroyed  divers  large  quantiUes 
of  oysters,  oyster  brood  and  spat  of  the  plaintiffs,  of 
great  value,  to  wit  &c.,  then  growing  and  being  on  the 
said  oyster  beds  and  oyster  grounds. 
Plea  1.  Not  Guilty. 
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Plea  2.  To  the  first  count,  so  far  as  relates  to  the  Queen*t  Bench. 

fisliery  in  that  count  mentioned.     That  plaintiffs  were  

not,  at  the  times  when  &c.,  or  any  or  either  of  them,     ^^«yo>-  of 
possessed  of  the  said  fishery  or  any  part  thereof,  in  ▼• 

manner  and  form  &c.    Conclusion  to  the  country. 

Plea  3.  To  the  first  count,  so  far  as  the  same  relates 
to  the  oysters  and  oyster  brood  in  that  count  men- 
tioned. That  plaintiffs  were  not,  at  the  times  when  &c., 
or  any  or  either  of  them,  possessed  of  the  said  oysters 
and  oyster  brood,  or  of  any  or  either  of  them,  or  any 
part  thereof^  in  manner  and  form  &c.  Conclusion  to 
the  country. 

Plea  4.  To  the  first  count.     That  the  said  ship  or 
Vessel  in  that  count  mentioned  was  not,  at  the  times 
^''Icn  &c^  or  any  or  either  of  them,  under  such  direc- 
tion or  management  as  in  the  said  first  count  in  that 
'^^half  mientioned,  in  manner  and  form  &c.     Conclusion 
the  coantry. 

Plea  5.  To  the  first  count,  so  far  as  the  same  relates 

the  conducting  and  placing  of  the  said  ship  or  vessel 

tbe  defendant  in  that  count  mentioned  in,  along  and 

the  said,  part  of  the  said  river  in  the  said  first 

-ant  in  that  behalf  mentioned,  and  in  which  &c.,  at 

di  unseasonable  and  improper  times   and  states  of 

^•^^  tide  of  the  said  river  as  in  that  count  mentioned. 

"^liat   the  said  part  of  the  said  river  in  which  &c., 

^^^^fere  and  at  the   said   several    times  when  &c.   in 

^^«  said  first  count  mentioned,  was  and  still  is  open  to 

ui«  sea,  and  having  a  free  passage  into  and  from  the 

^^me  for  ships  and  other  vessels ;  and  the  said  part  of 

k       ^e  said  river  in  which  &c.,  before  and  at  the  said 

Wk       ^eral  times  when  &c.,  was  and  still  is  situate  within 
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the  flux  and  reflux  of  the  tide  of  the  sea;  and  the  1 

of  the  sea,  before  and  at  the  said  several  times  w 

&c.,  flowed  and  reflowed,  and  still  flows  and  reflows 

the  said  part  of  the  said  river  in  which  &c. :  and 

said  part  of  the  said  river  in  which  &c.|  before  and 

the  said  several  times  when  &c.,  was  and  still  b  a  pu| 

and  common  navigable  river,  and  the  Queen's  aoci 

and  common  highway  for  all  the  liege  subjects,  of 

Lady  the  Queen,  with  their  ships  and  other  vessels 

navigate,  sail,  pass  and  repass  in,  upon,  through,  c 

and  along  the  same  and  all  parts  thereof  every  y 

and  at  all  times  of  the  year,  and  at  all  times  and  si 

of  the  tide  of  the  said  river,  at  their  free  will  and  f 

sure.     And  the  defendant  further  says  that  he  the 

defendant,  at  the  said  several  times  when  &c.,  baving 

casion,  with  his  said  ship  or  vessel  in  the  said  first  o 

mentioned,  to  navigate  and  pass  in,  upon,  through,  < 

and  along  the  said  part  of  the  said  river  in  which 

did  accordingly    then    navigate   and  pass  in,   u| 

through,  over  and  along  the  said  part  of  the  said  ri 

as  it  was  lawful  for  him  to  do  for  the  cause  afores 

which  is  the  same  conducting  and  placing  Sc&«  in,  al 

and  upon  the  said  part  of  the  said  river  in  which 

in  the  introductory  part  of  this  plea  mentioned  i 

Verification. 

Plea  6.  To  the  first  count,  so  far  as  the  same  re 
to  the  oysters  and  oyster  brood  in  that  count  mentio 
That  the  said  part  of  the  said  river  in  which  &c 
the  first  count  mentioned,  before  and  at  the  times  ^ 
&c.  in  that  count  mentioned,  was  and  is  a  coir 
navigable  river,  open  to  the  sea,  and  within  the 
and  reflux  of  the  tides  thereof,  and  the  Queen's  ac 
and  common  highway  for  all  the  liege  subjects  of 
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^ajes'ty,  with  their  ships  and  other  vessels,  to  navigate,  Quecn*s  naick, 

sail,    pass  and  repass,   in,   upon,'  through,   over  and ' 

alo^S  the  same  at  all  times  and  states  of  the  tide  of 
the  said  river  at  their  free  will  and  pleasure.  And  the 
ietendant  further  says  that  the  said  oysters  and  oyster 
brood,  in  the  said  first  count  mentioned,  before  and  at 
^e  said  several  times  when  &c.  in  that  count  men* 
tioned,  were  lying  in  an  unlawful  and  improper 
manner  and  in  unlawful  and  improper  places  and 
situations  in  the  said  part  of  the  said  river  in 
which  8cc,  and  in  unlawfully  and  unreasonably  large 
masses  and  quantities,  diminishing  the  depth  of  the 
waters  of  the  said  river  in  the  isaid  places  and  situations, 
and  thereby  greatly  obstructing  the  navigation  of  the 
said  part  of  the  said  river,  to  the  common  nuisance  of 
all  the  liege  subjects  of  our  Lady  the  Queen,  navigating, 
sailing,  passing  and  repassing  with  their  ships  and  other 
vessels  upon,  through,  over  and  along  the  said  part  of 
the  said  river.    Verification. 

Plea  7.  To  the  second  count.  That  plaintiffs  were 
not,  at  the  times  when  &c.,  or  any  or  either  of  them, 
possessed  of  the  said  oyster  beds,  oyster  grounds  and 
t^ysters  in  the  said  second  count  mentioned,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form 
&C,    Conclusion  to  the  country. 

Plea  8.  To  the  second  count.  That  the  said  ship  or 
vessel  in  the  said  second  count  mentioned  was  not,  at 
^he  said  several  times  when  &c.,  or  any  or  either  of 
Aem,  under  such  direction  or  management  as  in  the 
said  second  count  in  that  behalf  mentioned,  in  manner 
snd  form  &c.     Conclusion  to  the  country. 

Plea  9.  To  the  second  count,  so  far  as  the  same  relates 
to  the  conducting  of  the  said  ship  or  vessel  of  the  de- 
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fendant  in  that  count  mentioned  into  and  over  the  sai 
part  of  the  said  river  in  the  said  second  count  in  that  b< 
half  mentioned,  in  which  &c.,  and  over  the  said  oyst 
beds  and  oyster  grounds  in  that  count  mentioned ;  ax 
keeping  and  detaining  the  said  ship  or  vessel  there  as 
that  count  mentioned,  and  moving  and  allowing  t' 
said  ship  or  vessel  to  be  moved,  as  in  that  count  me 
tioned.  That  the  said  last  mentioned  part  of  the  sa 
river  in  which  &c«,  before  and  at  the  said  several  tim 
when  Sec,  in  the  said  second  count  mentioned,  was  an 
still  is.  open  to,  and  having  a  free  passage  for  ships  ani 
other  vessels  into  and  from,  the  sea ;  and  the  said  las 
mentioned  part  of  the  said  river  in  which  &c.,  bcFon 
and  at  the  said  last  mentioned  several  times  when  &c. 
was  and  still  is  situate  within  the  flux  and  reflux  of  the 
tide  of  the  sea ;  and  the  tide  of  the  sea,  before  and  at  the 
said  last  mentioned  several  times  when  &c.,  flowed  anc 
reflowed,  and  still  flows  and  reflows,  in  the  said  lasi 
mentioned  part  of  the  said  river  in  which  &c. ;  and  thi 
said  last  mentioned  part  of  the  river  in  which  &c.,  be- 
fore and  at  the  said  last  mentioned  several  times  wbei 
&C.9  was  and  still  is  a  public  and  common  navigabU 
river,  and  the  Queen's  ancient  and  common  highway  fo 
all  Her  Majesty's  liege  subjects  with  their  ships  anc 
other  vessels  to  navigate,  sail,  pass  and  repass,  in 
upon,  through,  over  and  along  the  same  and  all  part 
thereof,  every  year,  and  at  all  times  of  the  year,  anc 
at  all  times  and  states  of  the  tide  there^  at  their  fre< 
will  and  pleasure:  and  the  defendant  further  say-' 
that  he  the  said  defendant,  at  the  said  last  mentioned 
several  times  when  &c.,  having  occasion  to  navigate 
and  conduct  his  said  ship  or  vessel  into  and  ovei 
the  said  last    mentioned   part  of  the  said    river  io 
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which  &c«9  and  over  the  said  oyster  beds  and  oyster   Qyem^s  'Bench, 

1845 
grounds,  and  to  keep  and  detain  the  said  ship  or  vessel  ' 

there,  and  to  move  and  allow  her  to  be  moved  as  in  the     J***^®'  ®^^ 

introductory  part  of  this  plea  mentioned,  did  then  ac-  ^- 

cordingly  navigate  and  conduct  the  said  ship  or  vessel 

into  and  over  the  said  last  mentioned  part  of  the  said 

river,  and  over  the  said  oyster  beds  and  oyster  grounds, 

and  kept  and  detained  the  said  ship  or  vessel  there^  and 

moved  and  allowed  her  to  be  moved,  as  it  was  lawful 

for  him  to  do  for  the  cause  last  aforesaid ;  which  is  the 

same  conducting  &c,  and  keeping  and  detaining  &c., 

and  moving  and  allowing  &c.,  in  the  introductory  part 

of  this  plea  mentioned  &c«     Verification. 

Plea  10.  s  To  the  second  count.     That  the  said  part 
of  the  said  river  in  which  &c.,  in  that  count  mentioned, 
before  and  at  the  times  when  &c.  therein  mentioned, 
was  and  is  a  common  navigable  river  open  to  the  sea, 
and  within  the  flux  and  reflux  of  the  tides  thereof,  and 
the  Queen's  ancient  and  common  highway  for  all  the  liege 
subjects  of  Her  Majesty,  with  their  ships  and  other  vessels, 
to  navigate,  sail,  pass  and  repass  in,  upon,  through,  over 
and  along  the  same,  at  all  times  and  states  of  the  tide  of 
the  said  river,  at  their  free  will  and  pleasure ;  and  the 
defendant  further  says  that  the  said  oyster  beds  and 
oyster  grounds  and  oysters  in  the  second  count  men- 
tioned, before  and  at  the  said  several  times  when  &c. 
ill  that  count  mentioned,  were  lyin^  in  an  unlawful  and 
improper  manner,  and  in  unlawful  and  improper  places 
and  situations  in  the  said  part  of  the  said  river,  and  in 
unlawfully  and  unreasonably  large  masses  and  quan- 
fties,  diminishing  the  depth  of  the  waters  of  the  said 
river  in  the  said  places   and  situations,   and   thereby 
greatly  obstructing  the  navigation  of  the  said  part  of  the 
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said  river  in  which  Sec,  in  the  said  second  count  meiv 
tionedy  to  the  common  nuisance  of  all  the  liege  subject 
of  our  Lady  the  Queen  navigating,  sailing,  passing  aii^ 
repassing  with  their  ships  and  other  vessels  in,  upou 
through,  over  and  along  the  said  part  of  the  said  riven 
Verification. 

Replication.     To  pleas  1,  2,  3,  4,  7  and  8,  Similiter. 

To  plea  5.  That  the  said  part  of  the  said  river  m 
which  &c.,  at  the  said  several  times  when  &c.,  was  not 
open  to  &nd  had  not  a  free  passage  into  and  from  the 
sea  for  ships  and  other  vessels,  and  was  not  a  public  or 
common  navigable  river  and  the  Queen^s  ancient  and 
common  highway  for  all  the  liege  subjects  of  our  Lady 
the  Queen  with  their  ships  and  other  vessels  to  navigate, 
sail,  pass  and  repass  in,  upon,  through,  over  and  along 
the  same,  and  all  parts  thereof,  every  year  and  at  all 
times  of  the  year,  and  at  all  times  and  states  of  the  tide 
of  the  said  river,  at  their  free  will  and  pleasure,  in 
manner  and  form  &c.     Conclusion  to  the  country. 

New  assignment :  T^int  plaintiffs  sued  &c,  not  onljfor 
the  grievances  in  the  fifth  plea  attempted  to  be  justified, 
but  also  for  that  defends  nt,  on  the  said  several  days&c, 
upon  other  occasions  and  for  other  and  di£Ferent  pur- 
poses than  those  in  the  said  plea  mentioned,  committed 
the  grievances  &c. 

To  plea  6.  That  tlie  said  oysters  and  oyster  brood 
in  the  first  count  mentioned,  at  the  said  several  times 
when  &c«  in  that  count  mentioned,  or  any  of  tbenif 
were  not  lying  in  an  unlawful  or  improper  manner,  or 
in  unlawful  or  improper  places  or  situations  in  the  said 
part  of  the  said  river  in  which  &c.,  or  in  unlawfully  or 
unreasonably  large  masses  or  quantities,  diminishing 
the  depth  of  the  waters  of  the  said  river  in  the  said 
.  places  and  situations,  or  any  of  them,  or  any  part  thereof, 
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thereby  obstructing  the  navigation  of  the  said  part  of  Queen's  Bench. 

e  said  river,  to  the  common  nuisance  Sec,  in  manner  *___ 

id  form  &c     Conclusion  to  the  country.  Colcmmte* 

To  plea  9.  That  the  said  part  of  the  said  river  in  „  ^• 
liich  &c.,  in  the  ninth  plea  and  second  count  men- 
oned,  at  the  times  when  Sec,  was  not  open  to  and  had 
at  a  free  passage  for  ships  and  other  vessels  into  and 
om  the  sea,  and  was  not  a  public  and  common 
avigable  river  and  the  Queen's  ancient  and  common 
ighway  for  all  her  Majesty's  liege  subjects  with  their 
lips  and  other  vessels  to  navigate,  sail,  pass  and  re- 
iss  in,  upon,  through,  over  and  along  the  same  and 
1  parts  thereof,  every  year  and  at  all  times  of  the  year, 
id  at  all  times  and  states  of  the  tide  there,  at  their  free 
ill  and  pleasure,  in  manner  and  form  &c»  Conclusion 
»  the  country- 
New  assignment:  That  plaintiffs  sued,  not  only  &c., 
It  also  for  that  defendant,  on  the  several  days,  &C.9 
i)ou  otlier  and  different  occasions,  and  for  other  and 
iferent  purposes  &c.,  committed  &c. 

To  plea  10.  That  the  said  oyster  beds,  oyster 
round  and  oysters,  or  any  of  them,  or  any  part  thereof, 
I  the  said  second  count  mentioned,  at  the  said  several 
mes  when  &c.,  in  that  count  mentioned,  were  not  lying 
I  an  unlawful  or  improper  manner  or  in  unlawful  or 
n proper  places  or  situations  in  the  said  part  of  the  said 
iver,  or  in  unlawfully  or  unreasonably  large  masses  or 
uantities,  diminishing  the  depth  of  the  waters  of  the 
aid  river  in  the  said  places  and  situations  or  any  of 
bem,  or  thereby  obstructing  the  navigation  of  the  said 
part  of  the  said  river  in  which  &c.,  in  the  said  second 
Count  mentioned,  to  the  common  nuisance  &c.,  in  manner 
and  form  &c    Conclusion  to  the  country. 
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Rejoinder.  To  so  much  of  the  replication  to  plee 
5  and  9  as  concluded  to  the  country,  Similiter.  T 
the  new  assignments/  Not  Guilty.     Issues  thereon. 

To  the  replication  to  pleas  6  and  10>  Similiter. 

On  the  trial,  before  Coltman  J«,  at  the  Essex  summe 
assizes,  1842,  the  plaintiffs  offered  evidence  of  tiid 
right  to  the  fishery  by  royal  grant,  and  usage.  Th 
evidence  consisted  of  a  series  of  charters  of  JZ.  1.,  i7.S 
Ed.  2.,  Ed.  3.,  R.  2.,  Ed.  4. ;  and  of  acts  of  user  dowi 
to  the  present  time.  The  defendants  relied,  ^as  to 
part  of  their  case,  on  certain  changes  which  bad  take 
place  in  the  corporation.  By  stat  81  6.  2.  r.  71 
<<for  regulating,  governing,  preserving,  and  improTinj 
the  oyster  fishery  in  the  river  Colnej  and  waters  theret 
belonging,"  it  was  recited  that  the  corporation  ha( 
from  time  immemorial,  by  virtue  of  their  prescriptii 
rights,  and  of  letters  patents  (which  were  recited 
granted  licences  to  dredge  and  take  oysters  in  th 
fishery,  and  had  held  Courts  of  Admiralty  and  mad 
rules  and  orders,  and  appointed  a  water-bailiff,  fo 
governing  and  preserving  the  fishery;  and  that,  b 
certain  judgments  on  informations  in  the  nature  c 
quo  warranto,  several  persons  exercising  corporat 
offices  had  been  ousted  (a),  and  there  now  remaioei 
no  mayor,  aldermen,  or  justices  of  the  peace  to  hoh 
courts  or  make  or  enforce  rules,  &c. :  and  powers  wer 
granted  to  the  justices  of  Essex^  residing  within  Cci 
Chester,  to  hold  courts,  appoint  a  water-bailiff,  grant 
licences,  summon  juries  to  make  rules  and  orders,  &&} 
to  be  confirmed  by  the  justices;  with  other  detaib; 
such  powers  to  last  only  until  it  should  please  His 
Majesty  to  reincorporate  the  body.  By  charter  of  S  G.  3. 
(1763)  it  was* recited  that  it  had  been  represented  that 

(a)  This  appeared  to  have  taken  place  about  1 740. 
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by  certain  judgments  of  ouster,  ^^the  said  corporation   Queen's  Bench. 

is  now  dissolved,  or  at  least  incapable  of  enjoying  and    * 

exercisinfiT  their  said  liberties  and  franchises.*'      This       Mayor  of 
charter  reincorporated  the  borough,  and  by  it  the  King  ▼• 

did ''  ratify,  confirm  and  restore,  as  far  as  in  us  lies,  to 
the  aforesaid  Mayor  and  commonalty  of  the  borough 
aforesaid''  (the  new  name  of  incorporation,  which  ap-^ 
peared  also  to  be  the  old  one  (a) ),  ^^and  their  sue-* 
cessors,  all  and  singular  so  many  such  like  and  the 
same  hamlets,''  &c.,  <^  fisheries,  fishings,  waters,  con- 
servancy of  waters,   rivers,  creeks  and  banks,"  &c., 
^authorities,  liberties,  privileges,  rights,  jurisdictions," 
&&,  *'  which  the  men,  free  burgesses  of  the  said  borough, 
DOW  or  heretofore  had  used  and  enjoyed,  or  as  they  or 
any  of  them,  or  their  predecessors,  burgesses  of  the 
said  borough,  by  whatsoever  name  or  names,  or  by 
whatsoever  title  of  incorporation,  they  were  known,  or 
incorporated,  to  them  or  their  successors,  by  reason  or 
virtue  of  any  charters  or  letters  patent,  by  any  of  our  pro- 
genitors or  ancestors,  late  Kings  or  Queens  of  England j 
heretofore  made,  granted  or  confirmed,   or  by  what- 
soever other  lawful  manner,  right,  title,  custom,  prescrip- 
tion, or  use,  heretofore  lawfully  used,  had  or  accustomed." 
"To  have,  hold,  and  enjoy,"  &c,,  "under  the  ancient 
fee  farm  therefore  accustomed  to  be  rendered  to  us  for 
Ae  same."     By  charter  of  .58  G.  3.  (1818)  it  was  recited 
that  it  was  represented  that,  since  the  last  charter,  by 
judgments  on  informations  &c.,  ^'the  said  corporation 

• 

^  now  incapable  of  enjoying  and  exercising  their  said 
liberties  and  franchises:"   and  a  grant  of  the  former 
rights  was  made. 
Among  other  acts  of  user,  it  appeared  that  the  corpor- 

(a)  By  charter  of  1 5  C.  2.     See  Mat/or^  ^c»  of  Colchester  v.  Scaber, 
')Burr.  1866.  1867,  1870. 
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ation  had  from  time  to  time  granted  licences  to  dred 
men ;  and  the  fishery  was  now  carried  on  under  2 
licences.  The  following  was  the  form  now  v 
"  No.  — .  Cohie  fishery,  within  the  jurisdiction  ol 
borough  of  Colchester^  in  the  county  of  Essex.  . 
customary  court  and  court  of  conservancy  for  the 
fishery,  which  has  been  commonly  called  an  Admii 
Court,  held  at  the  Moot  Hallj  in  the  borough  of 

chestevy  on  the day  of——,  by  virtue  of  xm  » 

parliament  made''  &c.  (31  G.  2.  c.  71.)9  '^and  also 
certain' other  act  of  parliament  made ''  &c.  (5ii^} 
c.  76.,  the  Municipal  Corporation  Act),  ^^  licenf 
hereby  granted  to"&c.  (name  of  party),  ''to  dn 
and  take  oysters  within  the  said  river  and  waters, 
in  all  the  places  called  creeks  thereunto  appertaii 
for  and  during  the  present  oyster  season  (and  as  Ion 
there  shall  be  a  London^  Dutchy  or  other  foreign  marl 
for  sizeable  oysters,  unless  the  fishery  shall  be  so 
shut  up  by  order  of  the  jury  with  the  consent  of 
Mayor  and  council  of  the  said  borough :  and,  wher 
same  shall  be  opened  for  the  next  season,  thei 
dredge  and  take  oysters  in  like  manner  from  thence! 
until  the  last  Monday  in  February  next:  providei 
shall  and  do  in  all  things  conform  to,  observe,  fi 
perform,  and  keep  all  and  every  the  rules  and  reg 
tions  made  and  allowed  at  the  different  custon 
courts  or  courts  of  conservancy,  called  Admir 
Courts,  held  for  the  said  fishery,  and  now  in  foi 
and  provided  he  doth,  to  the  utmost  of  his  power, 
his  best  endeavours  for  preserving  the  said  0; 
fishery  and  for  carrying  into  full  effect  the  said  r 
and  regulations.  Dated  ^  &c.  '^  By  order  of  the  Mi 
and  Council."     Signed  by  the  town  clerk. 
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On  these  documents   the  defendant's  counsel  con-  Oven's  Bench. 

1845* 
tended  that,  the  corporation  having  been  extinct,  or  at *_ 

least  having  lost  the  ancient  right  (assuming  it  to  have     (^cmttria 

existed  as  late  as  1 763)«  the  Crown  bad  not  power  to       _  ^* 

create  anew  the  exclusive  franchise ;  and,  further,  that 

tbe  corporation  were  at  any  rate  out  of  possession  by 

TJrtue  of  the  licences,  which  amounted  to  a  demise  of 

ibe  fishery, 

Itfurther  appeiired  on  the  trial  that,  on  December  dlst, 
1839,  the  defendant's  vessel,  passing  up  the  Colnef  a  na- 
vigable tide  river,  on  which  Colchester  is  situate,  grounded 
at  a  point  called  The  Hound,  The  vessel  drew  twelve 
feet  of  water :  and  evidence  was  given  by  persons  ac- 
qnainted  with  the  navigation  that  the  tides,  at  that  season, 
^ere  in  a  state,  called  ^^  the  dead  of  the  neaps,"  which 
midelt  impossible  that,  for  a  day  or  two,  a  vessel  of 
such  draught  should  pass  The  Hound.  The  defendant's 
case  was,  that  the  point  was  not  always  impassable  at 
this  period,  and  that  it  might  reasonably  have  been  ex- 
pected, from  particular  circumstances,  that  the  vessel 
vould  pass  at  the  time  in  question*  It  appeared  in 
evidence  that  vessels  navisratinc;  the  Colnc  were  fre- 
qaently  detained  for  several  days  by  want  of  sufficient 
^ide.  Tlie  defendant's  ship  grounded  on  an  oyster  bed 
claimed  by  the  plaintiffs  as  their  property,  and  there 
<lid  considerable  damage :  the  crew  left  her,  and,  for 
^ant  of  being  properly  anchored,  she  shifted  her  posi- 
^n  when  the  tide  rose,  grounded  in  another  place,  and 
did  new  damage,  as  described  in  the  second  count  of 
">e  declaration.  It  appeared  in  evidence  that  the  cor- 
poration had  on  former  occasions  inflicted  fines  for 
grounding  vessels  on  the  oyster  beds.  The  defendant 
^ave  evidence  to  shew,  in  support  of  the  issues  on  the 
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6th  and  10th  pleas,  that  the  oyster  beds  and  oyste 
lessened  the  depth  of  the  river  and  so  were  an  impeS-i- 
ment  to  the  navigation  (a). 

The  learned  Judge,  in  summing  up,  left  to  the  jorj 
the  questions  raised  by  the  several  issues ;  and,  wicii 
respect  to  those  on  the  replication  to  the  5th  and  9th 
pleas,  he  expressed  himself  as  follows  (£). 

"  The  next  issue  is  very  important :  it  is  on  the  allega- 
tion of  the  defendant  that  the  river  Colne  is  a  navigable 
river  for  all  vessels  at  all  times  of  the  tide  and  in  all 
places,  and  where  this  occurred,  namely,  on  The  Hounds 
On  that  it  appears  that  vessels  amounting  to  a  large 
number  belong  to  this  port ;  I  think  nearly  three  hun- 
dred of  different  sizes.     There  are  also  other  vessels 
resorting  there,  and  foreign  vessels,  for  the  purposes  of 
navigation.     When  you  say  a  river  is  navigable,  you 
mean  for  such  vessels  as  can  go  up  it ;  and  in  one  sense 
that  is  perfectly  true :  but  the  argument  is  pushed  to 
the  extreme  if  it  goes  to  the  length  of  saying  that  ibis 
river  ceases  to  be  navigable  when  the  tide  is  out.    If  ft 
river  is  navigable,  it  is  so  whether  the  tide  is  in  or  oa^ 
though   it  is  true  that  vessels   cannot  sail  over  dry 
ground." 

In  directing  the  jury  on  the  issue  of  Not  gniltT) 
his  Lordship  said  :  ^^  The  judgment  you  ought  to  fonn 
on  that  plea,  of  Not  guilty,  will  be  materially  affected 
by  the  judgment  you  form  on  the  subject  of  the  5th 
plea,  as  to  whether  this  is  or  is  not  a  navigable  river. 
"  On  the  best  consideration  I  can  give,  it  appears  to  mc 

(a)  A  few  other  details  of  the  case,  which  it  is  not  thought  necessary 
to  add  here,  are  noticed  in  the  arguments  and  judgment 

(6)  The  following  paragraphs  are  taken  (with  two  or  three  slight  Tcr« 
bal  corrections)  from  a  8horthand*writer*s  note,  used  by  the  plaintiSV 
counsel  on  the  argument  in  banc* 
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iiaty  if  tbb  is  a  navigable  river,  the  parties  who  vrish  to  Queen's  Bench. 

50  up  it  are  not  obliged  to  wait  for  a  particular  time  of '_ 

he  tide,  but  mavj  whenever  the  tide  enables  them  to       M«y<»  of 
make  their  way,  at  once  go  up.     It  may  be  law,  ac-  ^* 

cording  to  the  ancient  custom  of  the  place,  that  a  party 
may  be  liable^  if  he  takes  the  ground,  to  make  a  reason- 
able payment  to  the  owner  of  the  soil.  If  the  ground 
belongs  to  these  parties,  they  very  properly  enforced 
payment  if  a  vessel  took  ground,  such  payment  appear- 
ing to  be  sanctioned  by  ancient  custom ;  but  the  mere 
circumstance  of  going  np  when  the  tide  did  not  serve 
would  not  of  itself  be  any  ground  for  an  action  provided 
there  was  no  other  misconduct  to  be  imputed  but  the 
taking  ground.  However,  in  going  up  and  exercising 
bis  own  rights,  the  party  must  do  so  with  a  due  regard 
to  the  rights  of  his  neighbours,  and  exercise  them  in  a 
reasonable  manner  and  in  such  a  way  that  he  does  not 
do  anj  damage  which  by  a  reasonable  care  might  be 
avoided.  Therefore  the  question  is,  whether,  in  yoirt* 
judgment,  the  ship-owner,  by  his  servant,  conducted 
himself  in  a  way  to  lay  him  open  to  the  imputation 
that  by  his  carelessness  he  has  done  damage  that  might 
have  been  avoided  by  reasonable  care." 

The  jury  stated  their  opinion  to  be:  1.  That  the 
corporation  was  entitled  to  the  fishery;  2.  That  the 
corporation  was  entitled  to  the  oyster  fishery  and  oyster 
hrood;  3.  That  the  river  Colne  was  at  all  times  and 
^Dall  states  of  the  tide  a  public  river,  navigable  for  all 
vessels;  4.  That  oysters  thrown  into  the  mid-channel 
of  the  river  were  a  nuisance,  and  tended  to  impede  the 
navigation,  and  that  the  defendant's  vessel  grounded 
vhere  the  oysters  were  so  thrown ;  5.  That  in  con- 
rfflcting  the  vessel  there  was  no  neglect  as  far  as  the 
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Fotume  vu.    first  grounding,  but  that  there  was  great  neglect  ; 
leaving  the  vessel  unmoored  after  she  first  groande 


CoLoiKSTsa     The  verdict  was  therefore  taken  as  follows* 
BiioocB.  ^^^  ^^^  defendant  on  the  issue  upon  Not  Guilty  as 

the  1st  count  and  a$  to  the  first  breach  alleged  in  t 
2d  count ;  also  on  the  several  issues  arising  upon  t 
5th,  6th,  9th  and  10th  pleas,  and  upon  the  new  assig 
ments. 

For  the  plaintiffs  upon  the  issue  on  Not  Guilty  as 
the  residue  of  the  2d  count  (a),  with  5/.  damages;  a 
on  the  several  issues  arising  upon  the  2d,  3d,  4th,  7i 
and  8th  pleas. 

ThesigCTf  for  the  plaintiffs,  in  Michaelmas  term,  18^ 
moved  for  a  new  trial,  on  the  ground  that  the  learn 
Judge  had  misdirected  the  jury  as  to  the  right  of  t 
public  to  use  a  navigable  river  at  all  times  of  the  tii 
He  also  alleged  other  misdirections,  which  are  notic 
in  the  judgment  afterwards  pronounced  by  the  Con 
and  need  not  be  further  mentioned.  And  he  mov 
for  judgment,  non  obstante  veredicto,  on  the  5th,  6\ 
9th  and  10th  pleas,  on  the  ground  that  those  ph 
were  no  answer  to  the  action ;  the  5th  and  9th  resti; 
upon  the  assumption  that,  although  the  parties  na* 
gating  knew  tJie  river  to  be  impassable  where  the  si 
grounded,  and  negligently  ran  her  upon  the  oyster  bee 
no  action  lay ;  and  the  6th  and  10th  alleged,  as  a  defem 
that  the  oysters  and  oyster  beds  were  a  nuisance,  whi 
was  no  excuse  if  the  defendant's  servants  had  not  us 
ordinary  caution :  and  the  pleas  admitted  that  they  h 
not.      He  cited  Butterfield  v.  Forrester  (6),  Bridge 

(a)  The  verdict  was  at  (irst  entered  for  the  plaintiff  gcnenillj  oo 
2d  count ;  but  the  postea  was  amended  on  summons. 

(b)  11  East,  60. 
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€  Grand  Jwiclion  Railway  Company  la)  and  Lynth  Qyeek's  Bench. 

^wrdin  (i).     A  rule  nisi  was  granted. * 

-In  the  same  term  a  cross  rule  was  obtained  by  Lushf     J^7^  or 

''  COLCHKfTXft 

»     shew  cause  why  a  verdict  should  not  be  entered  for  v. 

I  ^  defendant  on  the  2d,  Sd  and  7th  issues, 
Xn  Michadmas  term  and  vacation,  1843  (c). 

Chambers^  Peiersdorff  and  Lush  shewed  cause  against 

the  plaintiifs'  rule.     The  learned  Judge's  direction  was 

right,  except  that  it  was  too  favourable  to  the  plaintiflb 

in   suggesting  that  a  party  who  used  a  navigable  river 

?ras  responsible  for  not  taking  care  to  avoid  things  im« 

properly  placed  there.    It  is  implied  in  the  description 

of  a  public  navigable  river  that  it  is  to  be  used  at  all 

times  of  the  tide,  though  with  proper  caution  according 

to  the  ship's  burden.     If  the  liberty  be  not  so  general, 

ills  hard  to  say  where  the  limitation  must  begin.     The 

Court  cannot  qualify  the  right  to  use  a  navigable  river 

according  to  the  burden  of  the  ship.     Such  a  river  is 

open  for  the  purposes  of  traffic  and  of  access  to  the 

seaports,  of  which  Colchesta-  Is  one;  and  it  cannot  be 

niade  a  condition  of  access  that  the  port  shall  be  reached 

without  stopping.     It  may  require  three  or  four  tides  to 

arrive.    The  averment,  in  pleas  6  and  10,  that  the  river 

vas  a  highway,  and  navigable  at  all  times  and  states  of 

the  tide,  applies  to  the  right ;  the  construction  on  the 

other  side  would  make  it  apply  to  the  capacity  of  the 

stream.     And,  if  the  plaintiffs  meant  to  dispute  the 

r^ht  of  navigation  in  places  where  the  water  was  not 

always  of  sufficient  depth,  they  ought  to  have  shewn  by 

(a)  3  3/.  ^  W.  244.  (6)  1  Q.  B.  29. 

(^)  November  28th,  before  Lord  Denman  C.  J.,   Patteson  and   CoU' 
^e^  Js. ;  and  December  4th,  before  the  same  Judges  and  Williams  J. 
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Volume  viL    their  replication  that  they  so  contested  the  right,  ai 
._  was  done  in  Williams  v.  Wilcox  {a) ;  but  the  same  cast 


CoLCHttUR  proves  that,  if  the  river  was,  in  its  whole  breadth,  i 
2  ^'  ^  public  highway,  they  could  not  have  set  up  a  right  de 
rived  from  the  Crown  to  control  the  right  of  the  publii 
as  to  a  part  It  was  not  attempted  here  to  shew  tha 
the  vessel,  by  reason  of  its  burden,  was  unfit  to  navigate 
the  river  Colne ;  and  there  was  evidence  that  vessel 
using  the  river  had  sometimes  to  wait  a  fortnight  oi 
more  for  a  spring  tide  to  float  them  up.  But,  if  thi 
public  may  navigate,  they  may  moor.  A  highway  is  no 
the  less  a  highway  because  out  of  repair ;  and  a  rivei 
continues  navigable  though  the  water,  for  a  time,  maj 
be  insufficient  for  passage. 

Assuming  the  5th,  6th,  9th  and  10th  pleas  to  b< 
bad,  judgment  non  obstante  veredicto  cannot  be  given 
here,  because  the  issue  on  the  plea  of  Not  Guilty  to  the 
first  count  and  part  of  the  second  is  found  for  the 
defendant,  and  it  is  now  established  that  judgment  non 
obstante  veredicto  cannot  be  given  unless  the  party 
against  whom  it  is  claimed  appears,  on  the  whole  record, 
to  have  no  case ;  Goodbume  v.  Bowman  (6),  Gwfnne  v. 
Btimell  (c),  judgments  of  Williams  J.  {d),  Paiteson  J.  (i\ 
and  Parke  B.  (g).  Patteson  J.  said  there  (A) :  "  I  have 
always  understood  that  judgment,  non  obstante  veij^ 
dicto,  is  only  to  be  allowed  in  a  very  clear  case, 
where  the  defence  set  up  is  good  in  form  and  true  in 
fact,  but  insufficient  in  law,  and  so  the  pleadings 
shew  that  the  defendant  has  no  defence  upon  the  meriu 
in  any  way  of  putting  his  case.''     [Pattesofi  J.     Tha 

(a)  8  A.  ^E,  S14.  (6)  9  ^fi^*  539. 

(c)  6  AW.Cb.  453.  (in  Donu  Proc.),  &C.  (Collmsr.Gwynne^ in  Con 
P.),  9  Bifig,  544. ;  (Gvynne  ▼.  Bumeli,  in  £xch.  C),  S  New  Co.  7. 
(rf)  P.  493.  (<r)  P.  505. 

ig)  P.  531.  (A)  P.  506. 
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is  stated  in    Tidd(a).l      In  the  present  case  there  is  Queen'M  JBaick, 

not,  on  the  whole  record,  any  confession  by  the  de- 

f<^ndaDt.   And,  further,  the  declaration  here  is  bad ;  and      Mayor  of 
the  party  who  has  made  the  first  fault  in  pleading  can-  ▼• 

not  ask  for  a  repleader,  1  Chiii.  PL  687.  (6),  or  judg- 
n^eiit  non  obstante  veredicto.     Neither  the  first  nor  the 
^oond  count  contains  any  specific  averment  that  the 
^lendant  or  his  servants  knew  of  the  oysters  or  oyster 
beds  being  under  the  water  where  the  vessel  struck: 
tbere  is  only  a  general  allegation  of  knowledge,  not 
pointed   directly  to   this   fact.      *^  Praemissorum    non 
ignarus"  is  not  sufficient  where  notice  is  material;  last 
resolution  in  Semajfn^s  Case  (c) ;  and  here  it  was  material, 
•s  appears  by  the  instances  in  Com.  Dig.  Action  on  the 
Case  for  Negligence  [K  S.).  [Lord  Denman  C.  J.  Suppose 
the  parties  did  not  know  that  the  oysters  were  there, 
but  managed  their  vessel  negligently.     If  a  man  drove 
briously  round  a  corner  and  injured  a  person  on  the 
driher  side,  would  it  be  necessary  for  that  party  in  a 
<leclaration  to  allege  that  the  defendant  knew  of  his 
being  there?     Would   not  an   averment  of  negligence 
'nclude  all  that  was  necessary  to  maintain  the  action  ?] 
A  person  driving  on  a  highway  is  bound  to  presume 
^hat  others  may  be  upon  it :  but  persons  using  a  navi- 
gable river  are  not  obliged  at  their  peril   to  ascertain 
whether  or  not  there  are  oyster  beds  in  a  particular 
part.    The  right  of  having  oyster  beds  in  a  navigable 
^trer  is   an   exception   out  of  the  public  rights ;   and 
H  lies  upon  the  party  claiming  it  to  give  notice.     If  a 
ftian  pulls  down  his  wall,  and  the  walls  of  his  neighbour 

(a)  2  Tidd.  922.,  9th  ccL 

(6)  7th  ed.     Sec  Willuvghly  v.  WUhxigUhy,  6  Q.  /?.  722. 

(c)  5  Rep,  91  a.,  93  o. 

BB  2 
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are  in  such  a  state  that  peculiar  care  is  required  in 
the  operation,  he  is  not  liable  for  an  injury  caused  h^ 
want  of  such  care,  if  he  did  not  know  the  state  of  the 
adjoining  walls ;  and  the  neighbour  cannot  recover  foi 
such  injury  without  expressly  alleging  notice;  Chad- 
*wick  V.  Trower  {a).  The  fact  that  parties  were  pos- 
sessed of  oysters  which,  in  the  supposed  exercise  of  a 
right  of  fishery,  they  have  placed  in  the  bed  of  a  navi- 
gable river,  does  not  of  itself  impose  the  necessity  ol 
extraordinary  care  on  those  using  the  river.  If  a  man 
places  eggs  on  a  highway^  he  cannot,  for  that  reason 
merely,  require  unusual  caution  in  those  who  travel 
upon  it*  [Patteson  J*  The  second  count  alleges  tha! 
the  plaintiffs  were  possessed  of  oyster  beds  in  a  certain 
part  of  the  river,  which  were  covered  with  the  waters  of 
the  said  part  of  the  said  river ;  that  the  tide  ebbed  and 
flowed  in  the  said  part  oF  the  said  river,  and  that,  at 
ceitain  periods  and  states  of  the  tide  of  the  said  rivec 
there,  the  depth  of  water  so  covering  the  said  oystei 
beds  was  insufficient  to  float  defendant's  ship,  as  de- 
fendant and  his  servants,  before  and  at  the  time  &c* 
well  knew.  Does  not  this  amount  to  an  averment  m 
knowledge  that  the  beds  were  there  ?]  It  is  no  mom 
in  effect  than  "  praemissorum  non  ignarus."  To  rais^ 
a  duty  in  the  defendant^  the  count  should  have  all^ec 
notice  of  the  particular  fact  that  there  was  under  the 
water  property  which  would  be  injured  by  his  grounding. 
But  for  that  fact,  the  grounding  was  lawful.  And  the 
omission  to  aver  such  notice  would  have  been  a  good  ob- 
jection on  general  demurrer.  This  may  be  inferred  fron 
Bach  V.Owen  (b).  The  second  count  adds  to  the  complain 


(a)  6  New.  Ca,  1.  (in  Eicli.  C).     S.  C  in  Com.  P.,  Drawer  r^Ctuu 
wick,  3  New.  Ca,  334. 
(6)  5  T.  B.  409. 
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in  the  first  that  the  defendant's  servants  neglected  to  Queeti's  Bench, 

remove  the  vessel  from  the  part  of  the  river  where  , ' 

she  grounded ;    but  it  shews   no  facts   imposing  on     J^^^^^  ^^ 
them  the  obligation  of  removing  her.     The  allegation  *• 

of  injury,  as  there  stated,  is  met  by  the  observation 
or  Wood  B.  in  the  Anonymous  case  in  I  Campbell  (a). 
*^  A  navigable  river  is  a  public  highway ;  and  all  per- 
sons have  a  right  to  come  there  in  ships,  and  to  un- 
load, moor,  and   stay  there  as  long  as  they   please. 
Nevertheless,  if  they  abuse  that  right  so  as  to  work 
a  private  injury,  they  are  liable  to  an    action.     The 
question  will  therefore  be,  whether  the  defendant  has 
abused  his  right  ?     The  privilege  of  the  plaintiff  must 
be  subservient  to  the  right  of  the  public.     It  would 
be  of  very   mischievous  consequences   if   the  owner 
of  a  fishery  could  •  prescribe  to  the  public  how  and 
where  they  are  to  moor  in  a  navigable  river.'*     "  The 
defendant  had  a  right  to  moor  and  remain  where  his 
ship  lay,  as  long  as  convenience  required.     Yet  if  he 
acted  wantonly  and  maliciously  for  the  purpose  of  in- 
juring the  fishery,  the  plaintiff  is  entitled  to  a  verdict, 
but  not  otherwise."    If  the  injury  here  had  been  of  that 
nature,  an  action  would  doubtless  have  Iain,  though  not 
iu  the  present  form,  because  in  the  case  of  a  wilful  and 
loalicious  injury  the  defendant  must  be  charged  as  doing 
the  wrong  himself,  and  not  through  agents.     But  it  has 
never  been  held  that  the  grantee  of  a  fishery,  in  a  navi- 
gable river  which  is  an  arm  of  the  sea,  can,  as  such 
grantee,  bring  an  action  for  negligently  navigating.    The 
plaintiflP,  in  an  action  like  the  present,  must  shew  a  right 
co-extensive  with  the  duty  which  he  would  enforce.   The 

(a)  1  Camp,  517.,  note. 
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declaration  here  does  not  assert  any  duty  resulting,  i 
a  direct  consequence,  from  any  right  in  the  plaintifl 
Tlie  whole  is  left  to  inference.  But,  if  this  were  n« 
so,  a  grant  from  the  Crown  cannot  limit  the  public  U! 
of  a  tide  river.  A  navigable  river  belongs  to  the  Kinj 
by  his  prerogative^  for  the  same  public  purposes  i 
the  sea  itself;  Case  of  the  Bann  Fishery  {a) :  and  tli 
supreme  dominion  over  the  sea  belongs  to  him,  f 
the  head  and  representative  of  his  people,  subject  t 
the  right  of  navigation  exerciseable  upon  it  b 
them  under  his  jurisdiction  and  protection;  SckuUi 
on  Aquatic  Rights^  5.  The  plaintifis  here  claim 
**  fishery :  "  but  the  grant  of  a  fishery  conveys  "  not 
territorial,  but  an  incorporeal  franchise;"  The  Dukec 
Somerset  v,  Fogyoell  (b) :  and  **  the  holder  of  an  exclusiv* 
prescriptive  right  of  fishery  in  public  waters  enjoys  it 
subservient  to  the  superior  and  sacred  right  of  tli< 
public  to  use  the  arm  of  the  sea  or  river  for  the  pur 
poses  of  navigation ; "  Chitty  on  the  Prerogatives  of  th 
Crofvon^  143.  c.  8.  s.  7.  The  Crown  itself,  therefore  conh 
not  say,  in  a  case  like  the  present,  that  its  subject 
should  use  the  river  only  in  particular  states  of  the  tide 
Then  as  to  the  pleas.  The  5th  is  pleaded  witi 
an  inducement  excluding  the  charge  of  negligence 
and  it  answers  whatever  else  is  material  in  the  firs 
count,  to  which  it  is  pleaded.  That  count  allege 
that  the  defendant  and  his  servants  placed  the  ship  oi 
the  said  part  of  the  river  Colne  at  ^^  unseasonable  aw 
improper  "  times  and  states  of  the  tide.  The  plea  ii 
that  the  part  of  the  river  in  which  &c.  was  a  publi 
navigable  river  for  the  Queen's  subjects  to  pass  and  re 
pass  &c.,  at  all  times  and  states  of  the  tide.     {Patti 


(a)  Davys,  55  a.,  56  a,  b. 


(fi)  3  B.  ^  C,  875,  884. 
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<ofi  J.  It  denies»  in  effect,  that  there  could  be  **  unsea-   Queen's  Bench. 

•enable  and  improper  times,''     Coleridge  J.  You  limit  ^__ 

the  claim  of  right  to  navitratinir  and  passing.]     In  the      Mayor  of 
case  of  a  cart  using  the  highway,  if  the  cart  had  been  ▼• 

BftOOKBt 

Stopping  at  the  time  when  a  subject  of  complaint  arose, 

it  would  be  enough  to  allege  the  exercise  of  a  right  to 

pass  and  repass ;  it  would  not  be  necessary  to  assert  a 

right  of  stopping:    the  only  question  on  that  point 

would  be  whether  the  cart  had  stopped  longer  than  was 

consistent  with  a  reasonable  exercise  of  the  right  to 

pass  and  repass*     The  objection  to  this  plea  is,  at  most, 

only  that  it  traverses  the  allegation  of  *^  unseasonable  and 

improper  times "  inartificially.     The  9th  plea,  for  the 

reasons  which  have  been  stated,  is  a  sufficient  answer  to 

the  first  complaint  in  the  second  count :  and  the  verdict 

of  Not  guilty  includes  that  part  of  the  count     As  to  the 

additional  complaint  that,  after  the  vessel  first  grounded, 

the  defendant  and  his  servauts  negligently  omitted  to 

remove  her,  and   suffered  her  to  be  moved  to  other 

parts  of  the  oyster  beds :  it  may  be  assumed  that,  if 

she  at  first  grounded  by  unavoidable  mischance,  as  a 

^reck,  no  indictment  could  have  been  preferred  against 

^he  defendant :    Rex  v.    Watts  {a)  decides  this.      Nor 

^oald  an  action  lie.     It  does  not  appear  by  any  thing 

stated  on  the  present  record  that  the  defendant  and  his 

servants  were  bound   to  remove   the  vessel   afler  she 

grounded.     In  Pamaby  v.   Tfie  Lancaster  Canal  Com- 

fmy  (6)  the  liability  to  remove  accidental  obstructions 

Was  held  to  rest  with  the  company,  the  owners  of  the 

canal :  and  it  was  not   suggested  that   the   owners   of 

the  sunken  vessel  were  responsible,  if  tliey  hod   not 

(a)  2  Esp.  N.  P.  a  675.  (6)  11  ^  .J  E.  JJJ. 

B  B    4 
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that  dte  dii^  after  tbe  first  aoddent,  ^  was  unnea 
■arDj  and  iuipnyaiT  iDored  and  alloved  to  be  moved 
but  it  k  Dot  saJd  br  vbom :  tbe  moiiiig  maj  have  be 
br  peTMDs  nnoooDected  wkh  tbe  defendant,  or  by  t! 


Tbe  Gib  plea  is  pleaded  to  tbe  matters  contains 
in  tbe  1st  ooont,  so  fiu-  as  tber  rdate  to  the  oyste 
and  OTSter  brood  tbcrean  mentioned;  the  10th  plea, 
tbe  9d  cxNmt,  raises  tbe  same  defience.  It  is,  in  sv^ 
stance,  tbal  tbe  Tcssel  was  brooght  into  contact  wit 
snmrthing  vbicb  vas  a  public  nuisance,  and  that,  if  tbi 
vas  negligently  done,  no  action  lies  for  tbe  result;  fo 
none  voald  bare  lain,  eren  if  it  bad  been  done  wilfuDy 
In  5  Bac  Jbr,  797.  (7tb  ed.),  tit  Nuisances  (C),  il 
is  shewn  that  *^  any  one  may  pull  down  or  otherwise 
destrov  a  common  nuisance: "  and  the  author  adds  "il 
seems,  that  in  a  plea,  justifying  the  removal  of  a 
nuisance,  the  party  need  not  shew  that  he  did  as  littk 
damage  as  need  be."  The  suggestion,  therefore,  of  tbe 
learned  Judge,  that  the  defendant  was  bound  to  navigate 
without  doing  any  damage  to  the  plaintiff's  oyster-beds 
which  by  reasonable  care  might  be  avoided,  goes  too 
far,  if  applied  to  this  part  of  the  case.  In  Lodie  v* 
Arnold  (a)  the  action  was  trespass  for  throwing  plain- 
tiff's building  materials  into  tbe  sea;  plea,  that  tbey 
were  a  nuisance,  being  a  house  built  across  the  wayi 
and  that  defendant  pulled  down  the  walls,  &C.,  and  the; 
rolled  into  the  sea.  On  demurrer,  the  defendant  hai 
judgment:  and  the  Court  held  *Uhat  when  H.  has 
right  to  abate  a  public  nuisance,  he  is  not  bound  to  c 

(a)  3  SaUc  458.      '^^   n 
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it  orderly,   and   wiih  as   little  hurt   in  abating  it,  as   QueenU  Bench. 

cao  be ;  and  therefore  was  not  answerable  in  this  case [ 

far  the  rolling  into  the  sea.    In  the  case  of  James  against     ^^°^^[g^ 
Hinfward  (a)   the   defendant   might  have  opened   the  *- 

gate  without  cutting  it  down ;  yet  the  cutting  was  law- 
fal."    And  so  in  navigable  rivers  ^*  all  nuisances  and 
impediments  of  passages  of  boats  and  vessels "  ^^  may 
be  punished  by  indictments,  and  removed;^'  and  such 
nuisances  have  been  reformed  ^*  sometimes  by  the  par- 
ties, that  were  prejudiced  by  such  nuisance,  without 
any  process  of  law  :"  Hale  de  Jure  Maris,  p.  9.  part  I. 
c  3.  (Vy     The  law  on  this  subject  is  further  noticed  in 
tbe  same  treatise  pp.  20,  21.  36.  part  I.  chaps.  5,  6. ; 
and  is  also   illustrated  by    the   Anonymous  {c)  CBse  in 
1  Ompbell^  where   Wood  B.  laid  it  down   that,  in   a 
DtvigaUie  river,   persons  might  exercise  the  common 
right  of  mooring  and  remaining,  though  the  fishery  of 
ao  individual  were  prejudiced  thereby.    *^  If,"  it  is. there 
idded,  *^  the  defendant  acted  wantonly  and  maliciously, 
the  plaintiff  is  entitled  to  a  verdict."      The  effect  of  an 
averment  that  the  thing  was  done  *'  maliciously  "  ap- 
pears from  Keble  v.  Hickringill  (d) :  but  such  a  charge 
Would   be   inconsistent  with    the   allegation   here   that 
the  defendant  by  his  servants  committed   the  wrong. 
Nor  is   it   in  fact   alleged   that  any   thing   was   done 
nialiciously,   wantonly,  or   in    excess.      The  plaintiffs 
Would  not  have  suffered  if  they  had  not  been  wrong- 
folly  obstructing  the  navigation;   and   a  party  cannot 
make  his  own  wrongful  proceeding  the  ground  of  an 
action;    Pitcher   v.  Bailey (e\   Shackell    v.  Rosier  {g\ 

(a)  Cro,  Car,  184.  (6)  Harg.  Law  Tr. 

(c)  1  Camp,  517.,  note.  {d)  11  Mod,  73.  ISa 

(O  8  East,  171.  {g)  2  New,  Co.  634.        ' 
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~.    He   Gmnd  Jtmctum   BaiiwM 

They  only  she 
the  plaintiffs  wai 
X  jb  ;cmma  might  have  been 
tff^^'vr  jm"^  "-  Jnm  '-^  vhicfa  may  aUo  be  cite 
s  L — ijLL  c  IB-  -zuu.  eastB  oniy  to  the  same  ooncli 
r  3ii£  sat  ce  jsb  which  the  defeodai 
iS  X  Cft  iiQiiway,  was  admitted  by  th 
asvmily  chere;  a  fact  deniec 
beds. 


^..T  nu.   5'-  Lru. .   fsarn.     Fjst.  as  to  the  summing 
t:.      Ta:  iecTBCL  -i3c;sy  liii  nic  sajficiently  distinguish 
:sryfe*ss.   rc*=    :   osmisk  mni  a  rspic  to  be  exercised  od 
rs-    €1'^      *   t    i    rcsr  imc  :ae  channels  of  public 
2L^rcy-*  ^"'TfT    wTTi  aiwTO  noways :  up  to  the  point 
T'^rtr'     ::r  ::^  fenc  n  aif  line  :te  soil  was  presumably 
z    r»:    J.-TTwrr    *     V^iliams  r~  JUSflar^rf),  judgment  of 
T?=    r  -rcr.      7"xti  J-Tfwri    insiL  ^oe,.  might  grant  lie 
-v-'^      at  :::amii&  it   mn;  vere  possessed  of  it,  and  o^ 
rir^CjT  r  r^  uier  rvc^tosr  hoof :  and  an  individual  had 
7u  '^TTT^  :iBau»!   im  ?*vsr  wk&  navigable,  to  go  up  it 
▼Tisi  itf  izisw  imc  tiif  vfiflRfil  cost  ground,  and,  in  so 
iinnir.  Ti  !!iur*  m*  ruaiiitiff's  prroerty.     It  is  as  if,  in 
^u^uniL   T.    TTiiriB  .  f  '\,  ibe  weir  had  at  times  becfi 
cirnsr^i  VC3  nvss:.  asd  the  defendants  had  claimed  the 
r^c  r^  xiscskjT  a  tcsmJ  orer  it.  and  leave  her  there  till) 
bv  :^  &s.&iz^  cc  ibe  water,  she  settled  upon  the  war 

V4^  :  I  £«f,  «\  (h)  5M.^W.  S44. 

\»-^  lO  At  4-  r:  S^,  {d)  8  A,  i;  £.  333. 

K^\  fi  J.f  E,  614. 
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•  As  to  the  pleas.     It  must  be  admitted  that  on  pleas   (hteetCt  Bench. 

Sand  6  the  plaintiffs  cannot  have  judgment  non  ob-  ___^  _ 

tta&teTeredicto;  for,  as  those  pleas  are  pleaded  to  the 
first  coQDti  on  which  the  defendant  has  a  verdict  of 
Not  Guilty,  the  plaintiffs  can  recover  nothing  although 
the  pleas  should  be  bad.  Goodbitme  v.  Bowman  (a)  may 
be  in  authority  for  the  defendant  to  this  extent^  but  no 
lirther.  There  the  plaintiff  had  a  verdict  on  Not 
Ottilty,  and  on  one  plea  of  justification,  and  the  verdict 
WIS  (or  the  defendant  on  five  other  pleas  of  justification ; 
and,  as  these  last  confessed,  and  did  not  sufficiently 
iToid,  the  matters  charged  in  the  declaration,  judgment 
WIS  given  for  the  plaintiff,  non  obstante  veredicto. 
The  present  case,  on  the  pleadings  to  the  second  count, 
■  like  that*  The  9th  and  10th  pleas  confess  the  matters 
ebarged  in  that  count,  and  give  no  sufficient  answer. 
The  count  charges  that,  at  the  time  of  the  negligent  acts 
complained  of,  the  plaintiffs  were  possessed  of  oyster 
beds,  and  that  in  a  certain  state  of  the  tide  there  was 
not  water  enough  over  them  to  float  the  defendant's 
▼essel,  as  the  defendant  and  his  servants,  before  and  at 
the  time  of  the  committing  of  the  grievances,  well  knew. 
This  is  the  usual  mode  of  averment  in  declarations  for 
running  down,  and  is  precise  enough,  at  least  after 
verdicL  It  does  not  appear,  in  Semayne^s  Case  (6), 
thit  a  verdict  had  passed  (c).  In  Lane  v.  Crockett  {d)^ 
where  the  action  was  against  the  sheriff  for  removing 

« 

joods  taken  under  afi.  fa.  without  paying  plaintiffs,  the 


(a)  9  Bing.  532.  (6)  5  Rep,  91  a. 

(c)  Semayne  ▼.  Gresham,  Moore,  668.,  S,  C.  Cro,  Eliz,  908.|  was  argued 
oa  demurrer,  Mich,  44  §•  45  Eliz*,  and  rc-argucd,  Mich,  2  Ja.  ].,  when 
the  decision  took  place  which  is  reported  by  Lord  Coke, 
(d)  7  rricCf  566, 
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their  replication  that  they  so  contested  the  right, 
was  done  in  Williams  v.  Wilcox  (a) ;  but  the  same 
proves  that,  if  the  river  was,  in  its  whole  breadth, 
public  highway,  they  could  not  have  set  up  a  right 
rived  from  the  Crown  to  control  the  right  of  the  publi 
as  to  a  part  It  was  not  attempted  here  to  shew  tha*^ 
the  vessel,  by  reason  of  its  burden,  was  unfit  to  navigate 
the  river  Colne;  and  there  was  evidence  that  ▼ 
using  the  river  had  sometimes  to  wait  a  fortnight 
more  for  a  spring  tide  to  float  them  up.  But,  if  tt^c 
public  may  navigate,  they  may  moor.  A  highway  is  not 
the  less  a  highway  because  out  of  repair ;  and  a  ri^er 
continues  navigable  though  the  water,  for  a  time,  majr 
be  insufficient  for  passage. 

Assuming  the  5th,  6th,  9th  and  10th  pleas  to  he 
bad,  judgment  non  obstante  veredicto  cannot  be  gives 
here,  because  the  issue  on  the  plea  of  Not  Guilty  to  tba 
first  count  and  part  of  the  second  is  found  for  tlte 
defendant,  and  it  is  now  established  that  judgment  noa 
obstante  veredicto  cannot  be  given  unless  the  poitf 
against  whom  it  is  claimed  appears,  on  the  whole  recordf 
to  have  no  case ;  Goodbume  v.  Bowman  (6),  Gwyme  ▼• 
Btimell  (c),  judgments  of  Williams  J.  (d),  Patieton  J.(0 
and  Parke  B.  (g).  Patieson  J.  said  there  (A) :  "  I  haw 
always  understood  that  judgment,  non  obstante  veif- 
dicto,  is  only  to  be  allowed  in  a  very  clear  case, 
where  the  defence  set  up  is  good  in  form  and  true  in 
fact,  but  insufficient  in  law,  and  so  the  pleadingi 
shew  that  the  defendant  has  no  defence  upon  the  merits 
in  any  way  of  putting  his  case."     [Pattesoti  J.     That 

(a)  8  A,  ^E.  S14.  (6)  9  Bing.  538. 

(c)  6  A#v.Cb.  453.  (in  Dom.  Proc,),  S.C.  (CoAto«T.G«^«e»in  Com. 
P.),  9  Bing.  544. :  {G^nne  v.  BwmeU,  in  £xch.  C),  S  New  Ca,  7. 

(d)  P.  493.  (<r)  P.  505. 
ig)  P.  531.                                               (A)  P.  50G. 
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.0  an  action  for  maliciously  publishing  a  libel  pleadedi    Qiueen'M  BencL 

"as  to  the  publishing"  so  much  of  the  said  libel  &c.,   * 

a  justification,  could  it  be  said  that  this  professed  to       Mayor  of 

answer  the  publishing  only,   and   not   the  publishing 

maliciously?     Plea  10  is  pleaded  to  the  whole  of  the 

Kcond  count,  and  sets  up,  substantially,  the  defence, 

tbat,  if  there  be  a  nuisance  in  a  public  way,  parties  may 

abate  it  without  taking  care   to  do  no   unnecessary 

damage.     But  that  cannot  be  so.     If  a  carriage  were 

left  on  a  highway  for  an  unreasonable  time,   a  man 

might  justify  removing  it,  but  not  driving  a  waggon 

against  it :  he  might  perhaps  knock  it  down ;  but  he  could 

not  destroy  the  materials*   And  what  a  man  may  not  do 

wilfully  he  cannot  justify  doing  negligently.    In  Lodie  v. 

Arnold  {a)  the]  declaration  charged  the  defendant  with 

throwing  bricks  and  materials,  which  lay  on  plaintiff's 

close  erga  confectionem  domus,  into  the  sea:  the  de- 

fcndant  pleaded  **  that  it  was  a  nuisance,  being  a  house 

built  across  the  way,  and  that  he  pulled  down  the  walls, 

fcc  and  they  rolled  into  the  sea."  The  substantial  ruling 

of  the  Court  on  this  point  was,  that  the  defendant  was 

not  answerable  for  the  bricks  rolling  into  the  sea,  though 

It  was  not  averred  that  he  used  care  in  pulling  down 

the  wall.     But  the  case  was  decided  on  another  ground, 

tbe  insufficiency  of  the  declaration.     It  is  true  that,  in 

Oavies  v.  Mann  (i),  the  defendant  had  not  denied  that  the 

ass  was  lawfully  in  the  highway;  but  hord  Abinger  C.  B. 

and  Parke  B.  held  that,  even  if  it  had  not  been  there 

lawfully,  the  plaintiff  might  have  recovered,  because  the 

defendant  might,  by  proper  care,  have  avoided  doing 

the  injury. 

(a)  2  &«-.  458.  (6)  10  U,  jr  If-  546* 


S70  Q.B.    EASTER  VACATION, 

Fotium^  yjL        As  to  the  argument  that  the  defendant  and  his  terva 

1845 
[__  are  charged  only  with  the  omission  of  a  duty  not  she 


Majrorof      |q  ^  incumbeiit  upon  them  :  the  second  count  chan 
▼•  not   mere  omissions,  but  acts  committed;  n^ligen 

conducting  the  vessel  to  an  improper  part  of  the  rivi 
detaining  her  there;  and  so  carelessly  managing  I 
that,  by  reason  of  such  carelessness,  she  was  moved  tc 
place  where  she  did  damage  a  second  time. 

Cur.  adv.  mi 

Lord  Denman  C  J.,  in  this  vacation  (Ifoy  15tb) 
delivered  the  judgment  of  tlie  Court. 

In  this  case,  the  first  count  stated  the  plaintifi'  poi 
session  of  a  fishery  in  a  part  of  the  river  ColfUf  am 
of  large  quantities  of  oysters  and  oyster  brood  lyioj 
in  the  bed  of  the  river  there.  It  then  charged  tha 
the  defendant,  by  the  negligent  and  unskilful  navigatia 
of  a  ship  under  his  care,  at  times  and  states  of  the  tidi 
unseasonable  as  he  well  knew,  placed  her  in  the  sail 
part  of  tlie  river  so  that  she  struck  against  and  settkf 
on  the  bed  there,  made  holes  in  it,  and  damaged  th 
fisher}'  and  destroyed  large  quantities  of  the  oysten 
and  the  oyster  brood.  The  second  count  stated  th 
plaintiffs  to  be  possessed  of  certain  oyster  beds  am 
oyster  grounds  in  a  certain  specified  part  of  the  said 
river,  and  of  certain  oysters  then  being  therein,  tb 
oyster  beds  and  grounds  being  covered  with  the  waten 
of  the  river ;  that  the  defendant  was  possessed  of  a  vesie 
in  the  said  river,  under  the  direction  of  his  servants 
that  at  certain  states  of  the  tide  the  water  covering  tb 
oyster  beds  was  insufiicient  to  float  the  vessel,  as  the  it 
fendant  and  his  servants  well  knew ;  and  then  it  charge 
that,   by  unskilful  and  negligent  conduct^   the  vess* 
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was  conducted  over  the  said  part  of  the  river,  and  wa«  duettCt  Bench, 

.           1845. 
iTongfulIy  kept  and  detained  there  until  the  tide  was  in  1__ 

that  state,  and  the  depth  of  the  water  insufficient,  so     c^^^^Hima 
that  she  grounded  on  the  oyster  beds,  and  then,  for  ^- 

diyers  days  next  following,  the  defendant  not  only 
negligently  and  carelessly  neglected  and  refused  to  re- 
no?e  her,  as  with  reasonable  care  and  skill  he  might, 
bnt  also  so  negligently  managed  her  that  she  was  moved 
from  one  part  to  another  part  of  the  oyster  beds,  and  so 
these  were  much  injured  and  many  oysters  destroyed. 

To  these  the  defendant  has  first  pleaded  *^  Not 
Ooilty ;  ^  and,  besides  some  pleas  found  for  the  plaintiff, 
the  four  following ;  namely,  the  5th  and  6th,  and  9th 
and  10th  on  the  record.  This  5th  plea  is  pleaded  to 
the  first  count,  as  to  the  conducting  and  placing  the 
wssel  in,  along  and  upon  the  said  part  of  the  river  at 
neh  unseasonable  and  improper  times :  the  9th  to  the 
condacting,  detaining  and  moving  the  vessel  as  in  the 
iecond  count  stated ;  and  then  they  both  allege  that  the 
«M  part  is  open  to  the  sea,  having  a  free  passage  there- 
into and  therefrom  for  ships  and  vessels;  that  it  was 
within  the  flux  and  reflux  of  the  tide,  and  is  a  public 
and  common  navigable  river,  and  the  Queen's  ancient 
and  common  highway  for  all  the  liege  subjects,  with 
their  ships  and  other  vessels,  to  navigate,  pass  and  re- 
pass, upon  and  over,  every  year,  at  all  limes  of  the  year, 
and  at  all  times  and  states  of  the  tide,  at  their  free  will 
and  pleasure.  The  replications  traverse  these  allega- 
tions, concluding  to  the  country,  and  also  new  assign, 
on  which  last  part  of  the  pleadings  no  question  arises. 

The  6th  plea  is  pleaded  to  so  much  of  the  first 
connt  as  relates  to  the  oysters  and  oyster  brood ;  and 
the  10th  to  the  whole  of  the  second  count;  and,  after 
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Volume  VII,    declaration  here  does  not  assert  any  duty  resulting,  a 

'       a  direct  consequence,  from  any  right  in  the  plaintiff 

Tlie  whole  is  left  to  inference.  But,  if  this  were  nc 
8O9  a  grant  from  the  Crown  cannot  limit  the  public  us 
of  a  tide  river.  A  navigable  river  belongs  to  the  Kinj 
by  his  prerogative^  for  the  same  public  purposes  a 
the  sea  itself;  Case  of  the  Bann  Fishery  (a)  i  and  th 
supreme  dominion  over  the  sea  belongs  to  him,  a 
the  head  and  representative  of  his  people,  subject  t 
the  right  of  navigation  exerciseable  upon  it  b; 
them  under  his  jurisdiction  and  protection;  Schulie 
on  Aquatic  Rights^  5.  The  plaintiffs  here  claim  ] 
**  fishery :  "  but  the  gi*ant  of  a  fishery  conveys  "  not  1 
territorial,  but  an  incorporeal  franchise;"  The  Duke 0^ 
Somerset  v.  Fogwell  (b) :  and  "  the  holder  of  an  exclusiv< 
prescriptive  right  of  fishery  in  public  waters  enjoys  it 
subservient  to  the  superior  and  sacred  right  of  Uh 
public  to  use  the  arm  of  the  sea  or  river  for  the  pur- 
poses of  navigation ; "  Chitty  on  the  Prerogatives  of  thi 
Cr&von^  143.  c.  8.  s.  7.  The  Crown  itself,  therefore  could 
not  say,  in  a  case  like  the  present,  that  its  subject! 
should  use  the  river  only  in  particular  states  of  the  tide 
Then  as  to  the  pleas.  The  5th  is  pleaded  with 
an  inducement  excluding  the  charge  of  negligence; 
and  it  answers  whatever  else  is  material  in  the  firsi 
count,  to  which  it  is  pleaded.  That  count  allegei 
that  the  defendant  and  his  servants  placed  the  ship  on 
the  said  part  of  the  river  Colne  at  ^^  unseasonable  and 
improper ''  times  and  states  of  the  tide.  The  plea  is 
that  the  part  of  the  river  in  which  &c.  was  a  publii 
navigable  river  for  the  Queen's  subjects  to  pass  and  re 
pass  &c.,  at  all  times  and  states  of  the  tide.     \Pattc 


(a)  DavySf  55  a,,  56  a,  b. 


(6)  3  B.^  C,  875.  884. 


VIII.  VICTORIA.  363 

M»  J.  It  denies,  in  effect,  that  there  could  be  ^^  unsea-   QueetCs  Bench. 

1  Q  A  ej 

M>oable  and  improper  times."     Coleridge  J.  You  limit  ^__ 

tile  claim  of  rieht  to  naviiratinff  and  passing.]     In  the      Mayor  of 

Cf^9e  of  a  cart  using  the  highway,  if  the  cart  had  been  ▼• 

Stopping  at  the  time  when  a  subject  of  complaint  arose, 

it  would  be  enough  to  allege  the  exercise  of  a  right  to 

pass  and  repass ;  it  would  not  be  necessary  to  assert  a 

rig^bt  of  stopping:    the  only  question  on  that  point 

fTould  be  whether  the  cart  had  stopped  longer  than  was 

consistent  with  a  reasonable  exercise  of  the   right  to 

pass  and  repass.    The  objection  to  this  plea  is,  at  most, 

only  that  it  traverses  the  allegation  of  **  unseasonable  and 

improper  times  '*  inartificially.     The  9th  plea,  for  the 

reasons  which  have  been  stated,  is  a  sufficient  answer  to 

the  first  complaint  in  the  second  count :  and  the  verdict 

of  Not  guilty  includes  that  part  of  the  count     As  to  the 

additional  complaint  that,  after  the  vessel  first  grounded, 

the  defendant  and  his  servants  negligently  omitted  to 

remove  her,  and   suffered  her  to  be  moved  to  other 

parts  of  the  oyster  beds :  it  may  be  assumed  that,  if 

she  at  first  grounded  by  unavoidable  mischance,  as  a 

^^eck,  no  indictment  could  have  been  preferred  against 

tl^e    defendant:    Bex  v.    Waits  {a)  decides  this.      Nor 

^oold  an  action  lie.     It  does  not  appear  by  any  thing 

stated  on  the  present  record  that  the  defendant  and  his 

servants  were  bound   to  remove   the  vessel   afler  she 

Six>anded.     In  PamaJby  v.   The  Lancaster  Canal  Com- 

P^ny  (b)  the  liability  to  remove  accidental  obstructions 

^as  held  to  rest  with  the  company,  the  owners  of  the 

canal :  and  it  was  not  suggested  that   the  Owners   of 

i)ie  sunken  vessel  were  responsible,  if  they  had   not 

(a)  2  Esp.  iV.  P.  C.  675.  (6)  11  ^  cj-  E.  1JJ3. 

B  B   4 
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caused  the  obstruction  wil  Fully.  Here,  too,  it  is  allege 
that  the  ship,  after  the  first  accident,  *'  was  unneces 
sarily  and  improperly  moved  and  allowed  to  be  moved ; 
but  it  is  not  said  by  whom :  the  moving  may  have  bee 
by  persons  unconnected  with  the  defendant,  or  by  th 
wind. 

The  6th  plea  is  pleaded  to  the  matters  containe 
in  the  1st  count,  so  far  as  they  relate  to  the  oyster 
and  oyster  brood  therein  mentioned;  the  10th  plea,  ti 
the  2d  count,  raises  the  same  defence.  It  is,  in  sub 
stance,  that  the  vessel  was  brought  into  contact  witi 
something  which  was  a  public  nuisance,  and  that,  if  thi 
was  negligently  done,  no  action  lies  for  the  result;  fa 
none  would  have  lain,  even  if  it  had  been  done  wilfully 
In  5  Bac.  Abt\  797.  (7th  ed.),  tit.  Nuisances  (C),  i 
is  shewn  that  "anyone  may  pull  down  or  otherwis< 
destroy  a  common  nuisance :  "  and  the  author  adds  ^*  i 
seems,  that  in  a  plea,  justifying  the  removal  of  i 
nuisance,  the  party  need  not  shew  that  he  did  as  litd< 
damage  as  need  be."  The  suggestion,  therefore,  of  tb< 
learned  Judge,  that  the  defendant  was  bound  to  navigat< 
without  doing  any  damage  to  the  plaintiff's  oyster-bed: 
which  by  reasonable  care  might  be  avoided,  goes  to< 
far,  if  applied  to  this  part  of  the  case.  In  Lodie  v 
Arnold  {a)  the  action  was  trespass  for  throwing  plain 
tiff's  building  materials  into  the  sea;  plea,  that  the; 
were  a  nuisance,  being  a  house  built  across  the  wav 
and  that  defendant  pulled  down  the  walls,  &c.,  and  the; 
rolled  into  the  sea.  On  demurrer,  the  defendant  hai 
judgment;  and  the  Court  held  "that  when  //.  has 
right  to  abate  a  public  nuisance,  he  is  not  bound  to  d 


(a)  2  Saik,  458.      ^.    n 
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it  orderly,   and   with  as   little  hurt    in  abating  it,  as   Queen*i  Bench. 

can  be;  and  therefore  was  not  answerable  in  this  case [ 

for  the  rolling  into  the  sea.    In  the  case  of  James  against       Mayo*"  ®f 
Haymrd  (a)    the   defendant   might  have   opened   the  "' 

gale  without  cutting  it  down ;  yet  the  cutting  was  law- 
ful/  And  so  in  navigable  rivers  *'all  nuisances  and 
impediments  of  passages  of  boats  and  vessels  ^  '*  may 
be  punished  by  indictments,  and  removed;"  and  such 
nuisances  have  been  reformed  **  sometimes  by  the  par- 
ties, that  were  prejudiced  by  such  nuisance,  without 
any  process  of  law : "  Hale  de  Jure  Marisj  p.  9.  part  I. 
c  8.  (b).     The  law  on  this  subject  is  further  noticed  in 
the  same  treatise  pp.  20,  21.  36.  part  I.  chaps.  5,  6. ; 
and  is  also  illustrated  by    the  Anonymous  {c)  cvise  in 
1  Ompbellf  where    Wood  B.  laid  it  down   that,  in   a 
navigable  river,    persons  might  exercise   the  common 
right  of  mooring  and  remaining,  though  the  fishery  of 
an  individual  were  prejudiced  thereby.    *<  If,"  it  is. there 
Added,  ^'  the  defendant  acted  wantonly  and  maliciously, 
the  plaintiff  is  entitled  to  a  verdict."      The  effect  of  an 
A'verment  that  the  thing  was  done  "maliciously"  ap- 
pears from  Keble  v.  Hickriiigill  (d) :  but  such  a  charge 
^^ould   be   inconsistent  with    the   allegation  here   that 
^he  defendant  by  his  servants  committed   the  wrong, 
^or  is  it  in  fact  alleged   that  any   thing   was   done 
ii^aliciousiy,   wantonly,  or   in   excess.      The  plaintiffs 
^ould  not  have  suffered  if  they  had  not  been  wrong- 
fully obstructing  the  navigation;   and   a  party  cannot 
make  his  own  wrongful  proceeding  the  ground  of  an 
action;    Pitcher  v.  Bailey (e)^   Shackell    v.  Rosier  {g\ 

{a)  Cro,  Car,  184.  (b)  Harg,  Law  Tr. 

(c)  1  Camp,  517.,  note.  (^  H  Mod.  73.  ISa 

ie)  8  East,  171.  {g)  2  New.  Co.  634. 
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and  authorities  there  collected.  Buiterfield  v.  Fam 
ter{a)  and  Bridge  v.  The  Grand  Junction  Baihm 
Company  (b)  cannot  decide  this  case.  They  only  she 
that,  if  the  now  defendant  had  sued  the  plaintiffs^  wai 
of  ordinary  care  in  his  servants  might  have  been 
defence.  Davies  v.  Mann  {c\  which  may  also  be  citf 
in  support  of  the  rule^  leads  only  to  the  same  ooncli 
sion:  and,  in  that  case,  the  ass,  which  the  defendai 
had  negligently  left  in  the  highway,  was  admitted  by  tl 
pleadings  to  have  been  lawfully  there ;  a  fact  denic 
here  &s  to  the  oysters  and  oyster  beds. 


Piatt  and  Peacock^  contr^.     First,  as  to  the  summin 
up.     The  learned  Judge  did  not  sufficiently  distinguu 
between  right  of  passage  and  a  right  to  be  exercised  a 
the  soil.      '^  It  is  clear  that  the  channels  of  publi 
navigable  rivers  were  always  highways :  up  to  the  poni 
reached  by  the  flow  of  the  tide  the  soil  was  presumably 
in  the   Crown;"    Williams  v.  Wilcox {d)^  judgment  ol 
the  Court.     The  Crown   then,  here,  might  grant  tie 
soil :  the  plaintiffs  in  fact  were  possessed  of  it,  and  o^ 
cupying  it  by  their  oyster  beds  :  and  an  individual  bad 
no  right,  because  the  river  was  navigable,  to  go  up  it 
when  he  knew  that  his  vessel  must  ground,  and,  in  so 
doing,  to  injure  the  plaintiff's  property.     It  is  as  if,  in 
Williams  v.    Wilcox  (e)^   the  weir  had  at  times  been 
covered  with  water,  and  the  defendants  had  claimed  the 
right  to  anchor  a  vessel  over  it,  and  leave  her  there  till 
by  the  sinking  of  the  water,  she  settled  upon  the  weir 
and  broke  it* 


(a)  ]  1  J^ojf,  60. 

(c)  \OM.i  r.  546. 


(6)  ^M.iW.  S44. 
{d)  S  A.t  E.  333. 
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•    As  to  the  pleas.     It  must  be  admitted  that  on  pleas   Qmen*s  Bench. 

5  and  6  the  plaintiffs  cannot  have  judgment  non  ob- '___ 

ttantdTeredicto;  for,  as  those  pleas  are  pleaded  to  the 
first  coaoti  on  which  the  defendant  has  a  verdict  of 
Not  Gailty>  the  plaintiffs  can  recover  nothing  although 
the  pleas  should  be  bad.  Goodbume  v.  Bowman  (a)  may 
be  an  authority  for  the  defendant  to  this  extent^  but  no 
briber.  There  the  plaintiff  had  a  verdict  on  Not 
Guilty,  and  on  one  plea  of  justification,  and  the  verdict 
was  for  the  defendant  on  five  other  pleas  of  justification ; 
and,  as  these  last  confessed,  and  did  not  sufficiently 
avoid,  the  matters  charged  in  the  declaration,  judgment 
was  given  for  the  plaintiff,  non  obstante  veredicto. 
The  present  case,  on  the  pleadings  to  the  second  count, 
islilLe  that*  The  9th  and  10th  pleas  confess  the  matters 
diarged  in  that  count,  and  give  no  sufficient  answer. 
The  count  charges  that,  at  the  time  of  the  negligent  acta 
complained  of,  the  plaintiffs  were  possessed  of  oyster 
beds,  and  that  in  a  certain  state  of  the  tide  there  was 
not  water  enough  over  them  to  float  the  defendant's 
▼essel,  as  the  defendant  and  his  servants,  before  and  at 
the  time  of  the  committing  of  the  grievances,  well  knew. 
This  is  the  usual  mode  of  averment  in  declarations  for 
ninning  down,  and  is  precise  enough,  at  least  after 
verdict.  It  does  not  appear,  in  Semayne's  Case{b\ 
that  a  verdict  had  passed  (c).  In  Lane  v.  Crockett  {d), 
where  the  action  was  against  the  sheriff  for  removing 
goods  taken  under  a  fi.  fa.  without  paying  plaintiffs,  the 


(a)  9  Binq,  532.  (b)  5  Rep,  91  a. 

(c)  Semayner.  Gresham,  Moored  668.,  S»  C,  Cro,  EUz,  908.,  vran  argued 
on  demurrer,  Mich,  44  8f  45  Etiz,,  and  re-argued,  Mich,  2  Ja,  ].,  when 
the  decision  took  place  which  is  reported  by  Lord  Coke, 

(d)  7  Price,  566, 
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landlords^  a  year*s  rent,  it  was  objected  that  the  dec 
ration  did  not  shew  any  notice  received  by  the  sher 
till  after  the  removal,  that  such  rent  was  due;  but 
was  held,  on  writ  of  error,  that  the  words  ^'  w 
knowing  the  premises"  were  sufficient  after  verdi 
Chadmck  v.  Trower{a)  is  not  applicable.  There  it  c 
not  appear  that  the  defendant  had  either  notice 
knowledge  that  the  plaintiff's  vault  adjoined  to  or  rest 
upon  his  own ;  and  all  that  he  did  was  on  other  lai 
than  the  plaintiff's :  here  the  mischief  is  done  by  comii 
upon  the  plaintiff's  soil.  In  Bach  v.  Oisen  {b)  the  quf 
tion  arose  on  demurrer ;  a  general  averment  of  reqw 
would  probably  have  been  held  sufficient  ader  verdii 
Even  if  the  allegation  of  notice  here  were  defective^  tl 
defendant  is  still  liable.  The  public  right,  in  which  I 
justifies,  is,  prima  facie  at  least,  only  a  right  to  pis 
and  repass,  not  to  ground.  It  stands  admitted  on  tb 
9th  plea  that  the  defendant's  servants  conducted  bi 
vessel  over  that  part  of  the  river  in  which  the  oyste 
beds  were,  and  in  which,  at  the  time  in  question,  then 
was  not  sufficient  depth  of  water,  and  that  they  de 
tained  her  in  that  place ;  and,  if  the  owner  of  a  ship 
negligently  carries  her  up  a  river  where  he  must  know 
that  she  will  ground,  he  is  answerable  for  the  damage 
that  may  be  caused  thereby  to  private  property.  It 
must  be  taken  as  part  of  the  admission  that  the  acts  were 
done  negligently :  there  is  no  exclusion  of  that  term ;  the 
defendant  indeed  omits  it  in  the  inducement  of  the  plea 
which  is  pleaded  *'  to  the  second  count  so  far  as  thesam* 
relates  to  the  conducting  "  &c.,  *^  and  keeping  and  d( 
taining"&c.,  **  and  moving"  &c :  but,  if  the  defends) 


(a)  6  New.  Ctu  1. 


(6)  ST.  B.  409. 
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*^  an  action  for  maliciously  publishing  a  libel  pleaded,   Que^^i  Bench, 

"  as  to  the  publishing  "  so  much  of  the  said  libel  &c.,   ' 

ft  justification,  could  it  be  said  that  this  professed  to       Mayor  of 

*  CoLCHBtTiea 

ulswer  the  publishing  only,   and   not  the  publishing  ▼• 

Bkooxb* 

maliciously?  Plea  10  is  pleaded  to  the  whole  of  the 
Kcond  count,  and  sets  up,  substantially,  the  defence, 
that,  if  there  be  a  nuisance  in  a  public  way,  parties  may 
abate  it  without  taking  care  to  do  no  unnecessary 
damage.  But  that  cannot  be  so.  If  a  carriage  were 
left  on  a  highway  for  an  unreasonable  time,  a  man 
might  justify  removing  it»  but  not  driving  a  waggon 
agaiast  it :  he  might  perhaps  knock  it  down ;  but  he  could 
not  destroy  the  materials.  And  what  a  man  may  not  do 
wilfully  he  cannot  justify  doing  negligently.  In  Lodie  v. 
AruM  [a)  the^  declaration  charged  the  defendant  with 
throwing  bricks  and  materials,  which  lay  on  plaintiff's 
close  erga  confectionem  domi!^,  into  the  sea:  the  de-* 
fendant  pleaded  ^'  that  it  was  a  nuisance,  being  a  house 
boilt  across  the  way,  and  that  he  pulled  down  the  walls, 
&C.  and  they  rolled  into  the  sea."  The  substantial  ruling 
of  the  Court  on  this  point  was,  that  the  defendant  was 
not  answerable  for  the  bricks  rolling  into  the  sea,  though 
It  was  not  averred  that  he  used  care  in  pulling  down 
the  wall.  But  the  case  was  decided  on  another  ground, 
tbe  insufficiency  of  the  declaration.  It  is  true  that,  in 
J^es  V.  Mann  (i),  the  defendant  had  not  denied  that  the 
ass  was  lawfully  in  the  highway;  but  Lord  -4i/ng^C.  B. 
and  Parke  B.  held  that,  even  if  it  had  not  been  there 
lawfully,  the  plaintiff  might  have  recovered,  because  the 
defendant  might,  by  proper  care,  have  avoided  doing 
the  injury. 

(a)  2  Saa-.  458.  (6)  10  3f.  jr  W,  546. 
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As  to  the  argument  that  the  defendant  and  his  tervai 
are  charged  only  with  the  omission  of  a  duty  not  ihe^ 
to  be  incumbent  upon  them  :  the  second  count  char{ 
not  mere  omissions,  but  acts  committed ;  negligeni 
conducting  the  vessel  to  an  improper  part  of  the  rive 
detaining  her  there;  and  so  carelessly  managing  fa 
that,  by  reason  of  such  carelessness,  she  was  moved  to 
place  where  she  did  damage  a  second  time. 

Cur.  adv.  vin 


Lord  Denman  C.  J.,  in  this  vacation  (May  15tbj 
delivered  the  judgment  of  the  Court. 

In  this  case,  the  first  count  stated  the  plaintiffit'  p(» 
session  of  a  fishery  in  a  part  of  the  river  Co/fff,  an^ 
of  large  quantities  of  oysters  and  oyster  brood  Iyio{ 
in  the  bed  of  the  river  there.  It  then  charged  tbii 
the  defendant,  by  the  negligent  and  unskilful  navigatioi 
of  a  ship  under  his  care,  at  times  and  states  of  the  tid( 
unseasonable  as  he  well  knew,  placed  her  in  the  sai( 
part  of  the  river  so  that  she  struck  against  and  settled 
on  the  bed  there,  made  holes  in  it,  and  damaged  thf 
fishery  and  destroyed  large  quantities  of  the  oysten 
and  the  oyster  brood.  The  second  count  stated  the 
plaintiffs  to  be  possessed  of  certain  oyster  beds  and 
oyster  grounds  in  a  certain  specified  part  of  the  said 
river,  and  of  certain  oysters  then  being  therein,  the 
oyster  beds  and  grounds  being  covered  with  the  waten 
of  the  river ;  that  the  defendant  was  possessed  of  a  vessel 
in  the  said  river,  under  the  direction  of  his  servants; 
that  at  certain  states  of  the  tide  the  water  covering  tlu 
oyster  beds  was  insufiicient  to  float  the  vessel,  as  the  de 
fendant  and  his  servants  well  knew  ;  and  then  it  charge 
that,   by  unskilful  and  negligent  conduct,   the   vess 
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^as  conducted  over  the  said  part  of  the  river,  and  waa  Queen**  Bench. 

•           1845. 
wrongfully  kept  and  detained  there  until  the  tide  was  in  [_ 

that  state,  and  the  depth  of  the  water  insuflBcient,  so     ^^^°J"^^ 
tbat  Bhe  grounded  on  the  oyster  beds,  and  then,  for  ^* 

divers  days  next  following,  the  defendant  not  only 
negligently  and  carelessly  neglected  and  refused  to  re- 
move her,  as  with  reasonable  care  and  skill  he  might, 
but  also  so  negligently  managed  her  that  she  was  moved 
ftom  one  part  to  another  part  of  the  oyster  beds,  and  so 
these  were  much  injured  and  many  oysters  destroyed. 

To  these  the  defendant  has  first  pleaded  **  Not 
GoRty ; "  and,  besides  some  pleas  found  for  the  plaiutiiF, 
the  four  following ;  namely,  the  5th  and  6th,  and  9th 
and  10th  on  the  record.  This  5th  plea  is  pleaded  to 
the  first  count,  as  to  the  conducting  and  placing  the 
^^esiel  in,  along  and  upon  the  said  part  of  the  river  at 
9Qt\\  unseasonable  and  improper  times :  the  9th  to  the 
conducting,  detaining  and  moving  the  vessel  as  in  the 
Kcond  count  stated ;  and  then  they  both  allege  that  the 
»»d  part  is  open  to  the  sea,  having  a  free  passage  there- 
into and  therefrom  for  ships  and  vessels ;  that  it  was 
within  the  flux  and  reflux  of  the  tide,  and  is  a  public 
*nd  common  navigable  river,  and  the  Queen's  ancient 
Md  common  highway  for  all  the  liege  subjects,  with 
twir  ships  and  other  vessels,  to  navigate,  pass  and  re- 
P«s,  upon  and  over,  every  year,  at  all  times  of  the  year, 
>Dd  at  all  times  and  states  of  the  tide,  at  their  free  will 
2nd  pleasure.  The  replications  traverse  these  allega- 
tions, concluding  to  the  country,  and  also  new  assign, 
on  which  last  part  of  the  pleadings  no  question  arises. 

The  6th  plea  is  pleaded  to  so  much  of  the  flrst 
count  as  relates  to  the  oysters  and  oyster  brood ;  and 
the  1 0th  to  the  whole  of  the  second  count ;  and,  after 
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Volume  viL    alleging  the  said  part  of  the  river  to  be  in  all  respe 
of  the  character  stated  in  the  5th  and  9th  pleas,  tl: 


CoLOfssTB      ^"®g®  ^^^  ^'^  oysters  &c.  were  lying  in  an  unlaw 
^*  and  improper  manner,  and  in  unlawful  and  impro[ 

places  and  situations  in  the  said  part,  and  in  unlawfu 
and  unreasonably  large  masses,  diminishing  the  dep 
of  the  waters  in  the  said  places  and  situations,  ai 
thereby  greatly  obstructing  the  navigation  of  the  sa 
part,  to  the  common  nuisance  of  the  liege  subjects.  A 
these  allegations  are  traversed  by  the  replications,  whic 
conclude  to  the  country. 

The  general  issue  was  found  for  the  defendant  as  tc 
the  first  count,  and  for  the  plaintiff  with  SL  damages  as 
to  the  second  (a) ;  and  the  issues  on  the  5th,  6tb,  9th 
and  10th  pleas  for  the  defendant :  and  the  plainti(& 
have  applied  to  have  a  new  trial  upon  the  ground  of 
misdirection  in  two  or  three  particulars.  Application 
also  was  made  for  judgment  on  the  whole  record,  non 
obstante  veredicto,  which  was  properly  abandoned  on 
the  argument;  but  it  was  contended  that  the  plaiotifi 
were  entitled  to  enter  a  verdict  on  the  four  pleas  spe- 
cified. 

The  alleged  misdirection  was,  first,  that,  in  summing 
up  the  evidence  on  the  question  of  negligence,  the 
learned  Judge  did  not  give  sufficient  weight  lo  what 
was  adduced  on  the  part  of  the  plaintiffs;  but  wesa«r 
no  ground  for  this  and  so  expressed  ourselves  on  the 
argument. 

It  was  next  contended  that  he  had  misled  the  jury 
as  to  the  nature  of  the  right  which  the  public  enjoys  in 
the  way  of  user  on  a  common  highway  of  the  descriptioQ 
stated  in  the  5th  and  9th  pleas,  and  under  the  circuiii* 
stances  disclosed  by  the  evidence.     The  pleas  state  tk 

(o)  Sec  p.  356.y  note  (a),  ant^. 
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highway  for  the  subjects  to  navigate,  pass  and  repass  Queens  Bench, 

at  all  times  and  states  of  the  tide :  the  replication  denies  ' 

iViat.  The  evidence  shewed  this  to  be  a  tidal  river, 
and,  in  the  part  in  question,  so  shallow  at  certain  states 
of  the  tide  that  the  vessel  could  not  float  there,  but 
necessarily  grounded.  The  plaintiffs  contended  that  a 
right  to  navigate,  pass  and  repass  was  merely  a  right 
to  float  along;  and  that  the  facts  shewed  that  in  this 
part  of  the  river  such  a  right  could  not  exist  at  all  times 
of  the  tide.  The  learned  Judge  stated  that  a  navigable 
river  was  so  at  all  times ;  that  a  subject  might  go  up- 
wards and  downwards,  though  he  might  not  be  able  to 
reach  the  port  or  the  deep  water  in  one  tide,  or  without 
grounding;  and  that,  even  if  such  grounding  subjected 
bim  to  compensate  for  injury  done,  that  did  not  affect 
the  nature  of  the  right  in  respect  to  time  of  enjoyment. 
We  are  of  opinion  that  he  was  justified  fully  in  so 
stating  the  law.  No  authority  directly  in  point  was 
cited  at  the  bar ;  nor  have  we  been  able  to  find  any, 
after  considerable  search :  but,  upon  principle,  the 
matter  seems  clear.  It  cannot  be  disputed  that  the 
channel  of  a  public  navigable  river  is  properly  described 
^  a  common  highway,  although  the  analogy  between 
Jt  and  a  highway  on  land  is  not  complete  in  all  par- 
ticulars :  and  there  is  no  one  circumstance  which  more 
<lecisively  afiixes  on  a  river  the  character  of  being 
public  and  navigable  in  this  sense  of  a  highway  than 
the  flow  and  reflow  of  the  tide  in  it.  Now,  if  in  such 
rivers  it  was  to  be  held  that  the  character  did  not 
extend  higher  up  than  the  water  sufficed  to  float  ves.'  els 
at  all  times,  or  was  suspended  during  such  periods  of 
the  tide  as  left  the  channel  too  shallow  for  that  purpose, 
rights  of  the  public,  invaluable  and  immemorial,  in 
VOL.  VII.  N.  s.  c  c 
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CoLCH^T^      allege  that  the  oysters  &c.  were  lying  in  an  unlaw 
^*  and  improper  manner,  and  in  unlawful  and  impro| 

places  and  situations  in  the  said  part,  and  in  unlawfu 
and  unreasonably  large  masses,  diminishing  the  def 
of  the  waters  in  the  said  places  and  situations,  ai 
thereby  greatly  obstructing  the  navigation  of  the  sa 
part,  to  the  common  nuisance  of  the  liege  subjects.  A 
these  allegations  are  traversed  by  the  replications,  wbic 
conclude  to  the  country. 

The  general  issue  was  found  for  the  defendant  as  tc 
the  first  count,  and  for  the  plaintiff  with  5h  damages  as 
to  the  second  (a) ;  and  the  issues  on  the  5th,  6tb,  9th 
and  10th  pleas  for  the  defendant:  and  the  plaintifi 
have  applied  to  have  a  new  trial  upon  the  ground  ol 
misdirection  in  two  or  three  particulars.  Application 
also  was  made  for  judgment  on  the  whole  record,  noa 
obstante  veredicto,  which  was  properly  abandoned  on 
the  argument;  but  it  was  contended  that  the  plaintifi 
were  entitled  to  enter  a  verdict  on  the  four  pleas  spe- 
cified. 

The  alleged  misdirection  was,  first,  that,  in  summin^^ 
up  the  evidence  on  the  question  of  negligence,  the 
learned  Judge  did  not  give  sufficient  weight  to  wliaC 
was  adduced  on  the  part  of  the  plaintiffs;  but  wesav' 
no  ground  for  this  and  so  expressed  ourselves  on  the 
argument. 

It  was  next  contended  that  he  had  misled  the  jury 
as  to  the  nature  of  the  right  which  the  public  enjoys  in 
the  way  of  user  on  a  common  highway  of  the  descriptioQ 
stated  in  the  5th  and  9th  pleas,  and  under  tlie  circuin* 
stances  disclosed  by  the  evidence.     The  f>leas  state  tlu 

(a)  Sec  p.  356.,  note  (a),  ant^. 
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highway  for  the  subjects  to  navigate,  pass  and  repass   Queen's  Bench. 

at  all  times  and  states  of  the  tide :  the  replication  denies  ' 

tViat.  The  evidence  shewed  this  to  be  a  tidal  river,  Mayo«"of 
and,  in  the  part  in  question,  so  shallow  at  certain  states 
of  the  tide  that  the  vessel  could  not  float  there,  but 
necessarily  grounded.  The  plaintiffs  contended  that  a 
right  to  navigate,  pass  and  repass  was  merely  a  right 
to  float  along;  and  that  the  facts  shewed  that  in  this 
part  of  the  river  such  a  right  could  not  exist  at  all  times 
of  the  tide.  The  learned  Judge  stated  that  a  navigable 
river  was  so  at  all  times ;  that  a  subject  might  go  up- 
wards and  downwards,  though  he  might  not  be  able  to 
reach  the  port  or  the  deep  water  in  one  tide,  or  without 
grounding ;  and  that,  even  if  such  grounding  subjected 
him  to  compensate  for  injury  done,  that  did  not  affect 
the  nature  of  the  right  in  respect  to  time  of  enjoyment. 
We  are  of  opinion  that  he  was  justified  fully  in  so 
stating  the  law.  No  authority  directly  in  point  was 
cited  at  the  bar ;  nor  have  we  been  able  to  find  any, 
after  considerable  search :  but,  upon  principle,  the 
matter  seems  clear.  It  cannot  be  disputed  that  the 
channel  of  a  public  navigable  river  is  properly  described 
^  a  common  highway,  although  the  analogy  between 
It  and  a  highway  on  land  is  not  complete  in  all  par- 
ticulars :  and  there  is  no  one  circumstance  which  more 
decisively  affixes  on  a  river  the  character  of  being 
public  and  navigable  in  this  sense  of  a  highway  than 
the  flow  and  reflow  of  the  tide  in  it.  Now,  if  in  such 
rivers  it  was  to  be  held  that  the  character  did  not 
extend  higher  up  than  the  water  sufficed  to  float  ves.'  els 
at  all  times,  or  was  suspended  during  such  periods  of 
the  tide  as  left  the  channel  too  shallow  for  that  purpose, 
rights  of  the  public,  invaluable  and  immemorial,  in 
VOL.  VII.   N.  s.  c  c 
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^ *  many  particulars  vexatiously  uncertain,  and  in  mai 


Mayor  of      cases  be  made  nearly  if  not  entirely  useless.     The  pr 

COLCHXSTXK  "^         ^  '*  *^ 

▼.  sent  case  is  an  illustration  of  this.     Upon  the  eviden 

BftOOKK. 

it  appeared   that  vessels  of  a  burthen  which  usual 
traded  at  Colchester  could  not,  except  at  spring  tide 
go  up  to  the  town  in  one  tide.     To  say,  then,  that  tt 
river  ceased  to  be  navigable,  ceased  to  be  a  highway,  \ 
the  ebb  or  other  states  of  the  tide  when  such  vesse! 
could  not  float,  is  in  effect  to  say  that,  except  for 
short  portion  of  every  month,  they  should  not  use  th 
river  at  all  for  the  purpose  of  trading  with  Colcheste 
It  is  more  reasonable  to  hold  that  the  term  "  navigable 
is  a  relative  and  comprehensive  term,  containing  witlii 
it  all  such  rights  upon  the  water  way  as,  with  reiatioj 
to  the  circumstances  of  each  river,  are  necessary  for  th< 
full  and  convenient  passage  of  vessels  and  boats  along 
the  channel.     Nor  will  this  be  repugnant  to  any  legal 
principle  applicable  to  the  case.     It  does  not  interfere 
with  the  rights  of  individuals  on  the  banks  (see  Baily» 
Heybert  {a) ),  but  stands  on  this  broad  ground.    The 
right  of  soil  in  arms  of  the  sea  and  public  navigable 
rivers,  which  the  Crown  prima  facie  has  independenlly 
of  any  ownership  in  the  adjoining  lands,  must  in  ail 
cases  be  considered  as  subject  to  the  public  right  of 
passage,   however  acquired :   and   any  grantee  of  the 
Crown  must  of  course  take  subject  to  such  right    Kor 
is  this  inconsistent  with  a  permanent  loss  of  such  right 
if,  by  the  accumulation  of  silt  or  any  other  natural  cause, 
the  channel  becomes  choked  up ;  Rex  v.  Montague  (i)* 
The  law  has  made  no  provision  for  the  clearing  of  such 
a  highway ;  and  in  such  case  the  river  ceases  to  be  navi- 
gable, at  least  until  such  causes  are  by  some  means  coun- 

.   (a)  3  T.  jR.  253.  (6)  4  ^.  $-  C.  598. 
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teracted.     In  this  large  sense,  and  with  this  large  ex-  Queen's  Bench, 

caption,  the  river  is  navigable  and  is  a  highway  at  all   '__ 

^nnes  and  all  states  of  the  tide :  in  any  other  sense  the     Colchw«» 
PiiWic  right  may  become  all  but  valueless.     There  is  no       ^• 
S^cund,  therefore,  for  questioning  the  accuracy  of  the 
Iea.rDed  Judge's  direction. 

IVe  proceed  to  the  consideration  of  the  issues  raised 
ox^    the  6th    and   10th  pleas.     The  objection   here  is 
ttisLt  the  learned  Judge  made  no  distinction  between  the 
oyster  beds  and  the  oysters,  meaning  by  these  last, 
aysters  deposited  artificially  and  not  attached  to  the 
soil ;  whereas  it  was  said  that  these  last  could  not  have 
obstructed  the   navigation,  could  not,  therefore,  have 
been  a  nuisance,  and  for  injury  to  them  the  plaintiffs, 
therefore,  were  at  all  events  entitled  to  damages,  and  the 
I      plea  not  proved.     If  this  were  undoubtedly  true  in  fact, 
we  should  scarcely  have  thought  the  plainti£Ps  entitled  to 
\      a  new  trial  for  so  unimportant  an  inaccuracy  in  a  very 
complicated  case,  especially  in  regard  to  an  issue  and 
an  action  manifestly  framed  and  brought  to  try  an  im- 
portant right.     But  we  know  not  why  it  is  assumed  that 
unreasonably  large  masses  of  oysters  deposited  in  the 
l^ed  of  a  navigable  river  may  not  be  a  nuisance  and  ob- 
struct the  navigation ;  on  the  contrary  it  appears  pro- 
vable that  they  would.     We  cannot  say  that  the  jury 
We  not  so  considered  them ;  and,  if  they  have,  and 
foQnd  in  the  affirmative,  we  see  no  ground  for  disturb* 

• 

^g  their  finding. 

All  the  grounds,  therefore,  on  which  a  new  trial  was 

flioved  for  fail.     But  the  plaintiffs  contend  that  they  are 

entitled  to  have  the  verdict  entered  for  them  on  these 

four  pleas,  as  not  disclosing  any  answer  to  the  griev- 

ances  to  which  they  were  respectively  pleaded. 

cc  2 


i 


terms  charge  a  wilful  injury.  The  1st  count  ( 
of  unskilful  and  careless  navigating,  con<luc 
placing  of  the  vessel  in  and  upon  the  said  pi 
river.  The  defendant,  in  his  5th  plea,  allege 
said  part  was  a  public  highway  at  all  times  ant 
and,  substantially,  that  he  navigated,  condu 
placed  her  there  in  the  exercise  of  his  right 
subject  to  use  tlie  highway;  averring  also,  t1 
the  navigating  &c.,  complained  of  in  the  d< 
This  is  in  truth  a  denial,  argumentatively,  of 
acts  at  unseasonable  times  of  the  tide,  w] 
have  been  objectionable  on  demurrer,  but  is  j 
verdict. 

'The  €th  plea  merely  alleges  that  the  oy 
oyster  brood  were  so  placed,  and  in  such  t 
unlawfully  to  diminish  the  depth  of  water,  ar 
obstruct  the  navigation,  to  the  common  nuisaii 
Queen's  subjects;  but  it  does  not  go  on  to  a 
the  vessel  could  not  with  due  care  and  skill  hi 
up  the  river  or  grounded  without  doing  the  in 
plained  of.  Looking  at  the  count  and  thi: 
themselves,  it  may  well  be  that  there  was  < 
of  room  and  of  water  for  the  vessel  to  have 
without  fip^nft  near  the  alleged  nuisance;  at 
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Ifully  impinging  upon  or  destroying  the  oysters,  even  Queen's  Bench. 

r^  the  purpose  of  abating  the  nuisance.  ^_ 

Jt  is  very  important,  for  the  sake  of  the  public  peace,     ^^yor  of 
d  to  prevent  oppression,  even  on  wrongdoers,  not  to  ^• 

Kifound  common  with  private  nuisances  in  this  respect, 
the  case  of  the  latter,  the  individual  aggrieved  may 
te ;  3  BL  Com.  5. ;  so  as  he  commits  no  riot  in  doing 
^  :    and  a  public  nuisance  becomes  a  private  one  to  him 
^ho  is  specially  and  in  some  particular  way  incon- 
venienced thereby,  as  in  the  case  of  a  gate  across  a 
hi|yhway  which  prevents  a  traveller  from  passing,  and 
which  he  may  therefore  throw  down :  but  the  ordinary 
remedy  for  a  public  nuisance  is  itself  public,  that  of  in- 
dictment; and  each  individual  who  is  only  injured  as  one 
of  the  public  can  no  more  proceed  to  abate  than  he  can 
bring  an  action. 

If,  then,  the  defendant  could  not  have  done  this  pur- 
posely and  knowingly,  the  same  principle  shews  that  he 
was  bound  to  use  due  care  and  skill  in  the  navigation 
of  his  vessel,  so  as  not  to  do  it  unwittingly  by  want  of 
these.    As  a  general  rule  of  law,  every  one,  in  the  con- 
duct of  that  which  may  be  harmful  to  others  if  mis- 
conducted, is  bound  to  the  use  of  due  care  and  skill ; 
and  the  wrongdoer  is  not  without  the  pale  of  the  law 
for  this  purpose.     Davies  v.  Mann  {a)  is  an  illustration, 
if  not  an  authority  for  this,  although  the  plea  there  was 
held  to  admit  that  the  plaintiff's  donkey  was  lawfully  in 
the  road;  because  the  Judge's  direction  to  the  jury  did 
not  rely  on  that,  but  assumed  that  it  was  negligent  in 
him  to  have  left  it  there ;  and  that  was  sustained  by  the 
Court  of  Exchequer.     Parke  B.  is  there  reported  to 

(a)  10  If.  4f  W.  546. 

c  c  S 
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have  said :  ^^  Although  the  ass  may  have  been  wron^ 
fully  there,  still  the  defendant  was  bound  to  go  alon 
the  road  at  such  a  pace  as  would  be  likely  to  prevet 
mischief.  Were  this  not  so,  a  man  might  justify  tli 
driving  over  goods  left  on  a  public  highway,  or  eve 
over  a  man  lying  asleep  there,  or  the  purposely  rut 
ning  against  a  carriage  going  on  the  wrong  side  of  th 
road."  We  think,  on  this  ground,  that  the  finding  o 
this  issue  for  the  defendant  was  immaterial. 

The  remarks  we  have  made  on  the  5th  and  6t 
pleas  dispose  of  the  questions  raised  on  the  9th  ar 
lOlh.  The  9th  shews  all  the  acts,  complained  of 
the  second  count,  which  it  undertakes  to  justify,  doi 
in  the  lawful  exercise  of  the  rights  of  passing,  grouuc 
ing  and  moving,  comprehended  within  the  genera 
rights  of  the  public  on  a  navigable  river.  It  is  there- 
fore an  answer.  The  10th,  for  the  reasons  just  stated, 
falls  short  of  that,  and  is  therefore  bad. 

Upon  the  whole  record,  therefore,  the  defendant  has 
a  plea  of  Not  Guilty  to  the  1st  count  found  for  him; 
and  the  issues  on  the  5th  and  9th,  to  the  1st  and 
2d  counts  respectively,  which  are  material,  also,  are 
found  for  him.  Under  these  circumstances  the  plaintifi's 
cannot  have  judgment  on  the  bad  pleas,  non  obstante 
veredicto,  nor  can  the  verdict  be  altered  upon  theniy 
which,  although  on  immaterial  issues,  was  correct  in  fact* 
The  rule  therefore  must  be  discharged. 

The  9th  plea  is  not  pleaded  in  terms  to  the  whole 
of  the  second  count ;  and,  if  there  be  any  part  of  that 
count  which  is  not  covered  by  that  plea,  and  whid 
part  contains  a  substantive  cause  of  action  in  itself,  th 
plaintiffs  would  be  entitled  to  judgment,  non  obstan 
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netedicto^  on  the  10th  plea,  to  so  much;  but  we  cannot  Q^een's  Bench, 

An^             u        .  [1846.] 

find  any  such  part.  *•          -^ 

Rule  discharged.  Mayor  of 


In  Trifiiiif  teroii  1845  (a), 

Sirf.  TAesiger,  Solicitor  General,  and  Peacock  shewed 
cause  against  the  defendant's  rule :  and 

a  Chambers,  Peiersdofff  and  Lush  were  heard  in  sup- 
port of  it 

Against  the  rule,  it  was  contended : 

First  That  the  liberty  of  fishery  passed  to  the  Crown 
bf  the  suspension  of  the  corporate  functions,  and  so 
l^ccame  merged  and  could  not  be  regranted. 

In  answer  to  which,  it  was  argued : 

1*  That  the  liberty  never  passed  to  the  Crown  at 
^  On  this  point,  it  is  sufficient  to  refer  to  the  judg- 
ment of  the  Court 

2.  That,  if  it  did  pass,  it  could  not  merge,  but  might 
^  r^anted ;  especially  as  the  charters  and  user  shewed 
Alt  the  plaintiffs  had  a  right  to  the  soil  of  the  river. 
On  this  point  the  Court  gave  no  decision.  Besides  the 
*<ithorities  mentioned  in  the  judgment  and  notes,  the 
Wlowing  were  referred  to.  Com.  Dig.  Franchises  (G  1.), 
^mgation  (A) ;  Case  of  the  Bann  Fishery  {b) ;  2  BL 
domn.  39 ;  6  Bac.  Abr.  398  (7th  ed.),  Prerogative  (B)  3  ; 
fforren  v.  Mathews  (c) ;    Chitt.   Game  L.  271  (2d  ed.) ; 


(a)  Jmne  5th.     Before  Lord  Denman  C.  J.,  Pattesan,  JFUliams  and 
CtMigeJw. 
(k)  Davys,  55,  56,  57.  (c)  6  Mod,  73. 

C  C    4 


T. 

Beooke. 
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<^^^««    ^'■«''''«*  (H  3.).  pl.  5,  9. 

(3.)  That  this  question  could  not  be  raised  on  the 

issues  now  under  discussion.     On  this  point,  the  Court 

pronounced  no  judgment      Whitiing^on  v.  BoxaUijr 

was  referred  to. 

Secondly.  That  the  license  to  the  dredgers  had  ti^ 
effect  of  a  demise,  and  therefore  put  the  plainti^s  out  ^3 
possession. 

In  answer  to  which,  it  was  argued : 

1.  That  the  license  passed  no  exclusive  possession. 
On   this   point,   reference  was   made  to   JTie  Duke  of 
Somerset  v.  Fogxvell  (c) ;  15  Vin.  Abr.  92.  tit.  License  ( A.)^ 
pl.  1.,  and  Br.  Abr,  64?  a.  Licenses^  pl.  19.,  there  cited; 
and  Doe  dem,  Hanley  v.  JVood{d). 

2.  That  this  question  also  could  not  be  raised  on 
the  issues  now  under  consideration.  On  this  point,  the 
Court  pronounced  no  judgment 

Cur.  adv.  wh 

Lord  Denman  C.  J.,  in  Hilary  term  (January  9,%\\^i 
1846),  delivered  th6  judgment  of  the  Court. 

We  some  time  since  gave  judgment  in  this  case  for 
the  defendant  upon  a  motion  for  a  new  trial,  and  as  to 
certain  parts  of  the  record  brought  in  question  by  the 
plaintiffs.  We  are  now  pressed  by  the  defendant  to 
determine  in  respect  of  certain  issues,  which  at  the  trill 
were  found  for  the  plaintiflTs. 

In  the  first  count  of  the  declaration,  the  plaintifi 
alleged  themselves  to  be  possessed  of  a  fishery  in  a  part 

(a)  Harg.  LawTr.  (6)  5  Q.  B.  139. 

(c)  5  B.  4  C.  875.  (d)  2  B.  i  AM.  724. 
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er  Colne,  and  of  large  quantities  of  oysters  and   Queen'*  Betieh, 
ood  lying  in  the  bed  of  the  river  there ;  in  the      ^  -^ 

ount,  of  certain  oyster  beds,   oyster  grounds, 

of  certain  oysters  then  being  therein.  The 
w  in  question  put  these  allegations  in  issue, 
and  3d  were  to  the  first  count,  the  2d  denying 
n  of  the  fishery,  the  3d,  possession  of  the  oysters 
er  brood:  the  7th  was  to  the  second  count, 
ed  the  plaintiffs'  possession  of  the  oyster  beds, 
ounds  and  oysters. 

ese  the  verdict  passed  for  the  plaintifl^.  And 
idant  seeks  to  enter  it  for  himself,  on  two 
First,  that  the  plaintiffs  could  not  be  the 
if  the  fishery  in  question,  and,  if  not  owners, 
tainly  were  not  in  possession  of  it  or  of  the 
ds,  oysters  or  oyster  brood,  which  were  depen- 
the  ownership  of  the  fishery:  and,  secondly, 
iming  such  ownership,  they  had  put  themselves 
ssession  by  a  demise  of  the  fishery, 
ist  ground  may  be  disposed  of  shortly,  and  may 
niently  taken  first.     No  distinction  was  insisted 

argument  between  the  fishery  and  the  oyster 
oysters.  The  question  arose  on  the  proper 
ion  to  be  given  to  certain  instruments  issued 

to  certain  persons  called  dredgermen.  The 
said  these  were  merely  licences  to  fish;  the 
t  called  them  demises,  passing  the  possession, 
ct  of  the  finding  is  to  treat  them  merely  as 

and  it  will  be  enough  to  say  that  nothing  was 
on  the  argument  which  induces  us  to  consider 
tniction  wrong. 

rst  ground  requires  more  detailed  examination, 
itiffs  are  a  corporation  at  present  under  modern 
granted    in   1763  and    1818;  the  corporation 
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having  been,  it  is  admitted,  for  some  purposes  at  leut| 
dissolved  in  1 740.  But,  as  they  contend  that  all  rights 
which  they  had  under  their  antient  charters  are  in  them 
now  by  virtue  of  their  re-incorporation,  they  went  into  t 
large  body  of  evidence  at  the  trial  to  establish  their  right 
to  the  fishery.  They  carried  this  back  to  the  reigo  oC 
Henry  I. :  and  it  must  be  taken,  on  the  present  mouon. 
that  enough  was  shewn  to  warrant  a  verdict  in  favooc 
of  the  right  down  to  the  year  1740*  In  the  year  l740g 
by  reason  of  judgments  of  ouster  against  all  the  persons 
then  claiming  in  fact  to  be  Mayor  and  Aldermen,  this 
corporation  became  incapable  of  continuing  itself,  and 
remained  in  that  state,  and  without  Mayor  or  Aldermen^ 
until  1763,  when  the  new  charter  was  granted.  The 
defendant's  learned  counsel  admitted  that  by  this 
charter  the  Crown  professes  to  grant  every  thing,  sc 
far  as  concerns  the  present  action,  which  the  corpora- 
tion had  enjoyed  under  its  previous  charters;  but  he 
contended  that  there  had  been  a  complete  dissoludoo  \ 
that  the  modern  charter  was  to  be  considered  as  effect- 
ing an  entirely  new  incorporation  ;  that,  by  the  dissolu- 
tion, the  franchise  of  the  fishery  had  become  extinct  bj 
merger  in  the  Crown,  and  could  not  be  granted  out 
again  by  it,  since  Magna  Charta  {a). 

The  plaintiffs  rely  upon  a  distinction  between  tbc 
dissolution  of  a  corporation  and  the  suspension:  aud 
they  cite  the  decision  of  this  Court  in  the  case  of  this 
very  corporation  against  Scaler  (i),  to  be  found  in   S 


(a)  Stat  9  H.  3.  c.  16.     In  argument,  reference  was   also  made  to 
WUHams  v.  micox,  8  A.  ^  E,  S14. 

(6)  Mayor,  ^fc,  of  Colchester  v.  Seaber,  3  Bur.  1866.      Corporutim  ff 
Colchester  v.  Seaber,  1  W»  BL  591.     Reference  was  made  in  argument  to 
2  Ayd  on  Corjtorations,  447.  ch.  5. ;   Ilex  ▼.  Mayor  and  Aldermen  efCtl* 
Chester f  2  Glenherwe^s  Election  Cases,  59.  2d  ed.,  note  (D)  to  the  case  of 
The  Borovgh  n/*  Hetteston, 
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JBumm  and  1  Blackstone.    That  was  an  action  brought,  Q««»'«  Bench. 

in  1766,  by  the  body  corporate  under  the  new  charter,  - ! 

on  a  bond  given  to  the  body  corporate  under  the  old  cowh«ot«» 
charters:  and  the  Court  held  that  the  action  was  main-        „  ^' 

Beookb. 

taioable,  taking  a  distinction  between  total  dissolution, 
as  opoD  forfeiture  after  proceedings  against  the  corpora* 
tioo  itself  and  mere  inability  to  continue  its  existence 
upon  the  death  of  members,  or  proceedings  against 
them  ending  in  ouster.  In  the  latter  case,  they  treated 
the  corporation  as  in  abeyance,  dormant  or  suspended, 
lod  held  that  a  new  charter,  incorporating  by  the  same 
name,  and  giving  the  same  constitution,  did  not  create 
Anew,  but  only  revived  or  called  again  into  activity  the 
old  body  corporate. 

This  case  was  very  much  considered  in  that  of  Rex 
^•Pasmore  {a)i  both  in  the  very  able  argument  at  the 
bar,  and  in  the  judgments  delivered  from  the  Bench. 
It  may  be  collected  from  the  language  of  the  Judges, 
perhaps,  that  they  did  not  approve  of  all  the  expressions 
made  use  of  by  the  Court  in  it :  but,  taking  the  Court 
to  have  admitted  that  for  some  purposes  at  least  the  cor- 
poration bad  been  dissolved,  they  did  not  find  fault 
with  the  decision  itself.     Whatever  doubts,  therefore, 
we  might  entertain  as  to  the  soundness  of  the  distinc- 
tions relied  on  by  Lord  Mansfield^  if  this  matter  were 
now  to  be  decided  on  for  the  first  time,  we  do  not  feel 
ourselves  at  liberty  to  overrule  this  decision,  and  must 
therefore  inquire  whether  it  governs  the  present  case. 
Lord  Kenyon  states  the  effect  of  the  decision  to  be  this. 

^hird  Mansfield"  (says  he)  ^^did  not  say  in  that  caise 
^  the  corporation  could  act,  or  that  it  was  not  dis- 

F         (a)  3  T.  R»  199.     Reference  was  also  made  in  argument  to  Rex  ▼. 
Mmit,  3  Eati,  SIS. ;  Same  t.  Samef  4  Ea^t  17. 
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solved  to  some  purposes  ;  but  only  that  the  King  m 

renovate  it,  and  when  renovated  all  the  former  rij 

would  revive  and  attach  on  the  new  corporation, 

amongst  others  the  right  of  suing  on  the  bond  givei 

the  old  corporation."     Now  this  judgment  cannot  st 

on  the  supposition  of  the  Crown  having  by  the  i 

charter  incidentally  granted  the  chose  in  action  wl 

the  corporation  before  its  dissolution  had;  for  thatch 

in  action  never  was  in  the  Crown ;  the   Crown  ne 

could  have  sued  upon  the  bond.     In  the  case  of  m 

dissolution,  as  by  the  death  of  all  the  members^  the  i 

property   of  a   corporation    does   not    escheat  to 

Crown,  but  reverts  to  the  donor  or  his  heir ;  Co.  L 

\Sb.     In  the  case  of  liberties,  in  order  to  revest  tl 

in  the  Crown,  there  should  be  a  judgment  of  seizure^ 

ouster  at  least,  against  the  corporation ;  Rex  v.  Ma 

of  London  (a).     Except  by  reverter  or  seizure,  we 

not  see  how  the  right  could  pass  to  the  Crown ;  i 

there  was  no  pretence  for  either  in  that  case.     Noi 

the   right  were   actually  extinct  and  gone,  could 

Crown  have  created  it  anew ;  for  that  would  have  b 

to  affect  third  parties :  it  must  therefore  be  taken 

have  continued  in  existence  during  the  period  of  ab 

ance,  so  that  the  corporation,  upon  its  revival,  sued 

virtue    of  its   antient  right,   suspended    but  never  i 

stroyed. 

We  have  now  to  deal  with  a  franchise  origina 
granted  by  the  Crown.  And,  as  to  these,  a  well  kno 
distinction  exists  between  such  as,  upon  forfeiture,  it 
exist  in  the  Crown,  and  therefore  may  be  capable 
regrant,  and  such   as  cannot  exist  in  the  Crown,  ^ 


(a)  1  Show.  274.  280. 
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\]y  in  a  grantee  from  the  Crown,  and  therefore  become   Queen's  Bench, 

rtually  extinct  upon  forfeiture :    see  The  Case  of  the      ^         '^ 

^ibott  of  Sirata  Mercella  (a),  Heddy  v.  Wheelhouse  (J), 

Rex  V.  Mayor  of  London  (c).      A  warren,   park,  fair, 

market  with  toll,  are  instances  of  the  former :  these  the 

Crown  may  hold,  as  a  subject  may,  but  would  not  have 

them   generally  by  its  prerogative:    the  franchises  of 

waif,  estray,  wreck,  are  instances  of  the  latter,  which, 

having  been  granted  out  within  particular  limits  by  the 

Crown,    and   the  grant  being  forfeited,   merge   in  the 

Crown's  gerieral    prerogative   right,   and   do   not  any 

longer  exist  as  separate  franchises.      This  distinction 

was  largely  insisted  on  in  the  argument  before  us :  and 

the  defendant  contended  that  the  franchise  in  question 

was  of  the  latter  sort. 

Vl<^e  think  it  right  to  notice  this,  lest  it  should  be 
supposed  to  have  escaped  our  attention :  but,  before  it 
can  be  brought  to  bear  on  the  present  question,  it  must 
be  shewn  that,  in  some  way  or  other,  the  franchise  has 
come  to  the  Crown.     Before  there  can  be  any  question 
of  merger  or  regrant,  the  subject  matter  must  in  some 
way  have  come  to  the  Crown  :  and  it  must  be  admitted 
that,  if  the  corporation   had  been  completely  dissolved, 
there  would  have  been  little  difficulty  in  arriving  at  that 
point.     For,  where  the  dissolution  was  occasioned  by 
the  entire  failure  of  integral  parts  of  the  corporation, 
there  would  be  no  need  of  scire  facias,  or  quo  warranto, 
as  shewn  by  Ashhurst  J.  in  his  judgment  in  Rex  v.  Pas- 
mOTe[d):  and,  upoiT  the  same  principle  that  real  pos- 
sessions revert  to  the  donor  or  his  heirs,  the  franchise 


(a)  9  Bep,  24  o. 
(c)  1  Show,  230. 


(b)  Cro.  Eliz.  591,  592. 
(</;  3  T,  li.  24'!,  24  5." 
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Volume  VII     transcribing  the  copy  of  the  order  so  sent,  the  signatir^ 

\__   of  the  two  justices  making  the  order  had  been  omit^  ^ 

In  all   other  respects  the  documents  sent  were  coi 
plete  copies.      The  court  held  that  the  objection  rt^ 
a  valid  one,  and  thereupon  quashed  the  order,  bui 
on   the   application  of  the   respondents,  granted  ihem 
liberty  to  state  a  case  for  the  opinion    of  this  Court. 
The    respondents,    however,    took    no   steps    towards 
stating  such  case,  nor  ever  communicated  with  the  ap- 
pellants as  to  proceeding  with  or  abandoning  the  case ; 
nor  did  they  make  any  motion  in  the  court  of  quarter 
sessions  relative  thereto.    But,  the  pauper  having,  since 
the  quashing  of  the  former  order,  become  again  charge- 
able to  and  relieved  by  Great  Bolton^  the  respondents 
obtained  another  order  of  justices  for  the  removal  of 
the    pauper  from    Great  Boltoii  to    BradsAaxOy   which 
order  was  made  upon  fresh  examinations,   and  bears 
date   17th  February   1844,  and  is   the  order   last  ap- 
pealed  against.     The   settlement    stated    in   the  iiresh 
examination,  as  that  upon  which  this  second  order  of 
removal  was  made,  was  the  same  as  the  settlement  stated 
in  the  examinations  upon  which  the  former  had  been 
founded.      A  true  copy  of  the  order  dated  17th  Ft- 
bruan/  1844,  and  of  the  examinations  upon  which  the 
same  was  made,  accompanied   by  a  notice  of  charge- 
ability  as  directed  by  the  statute,  was  duly  transmitted 
by  the  overseers  of  Great  Bolton  to  the  overseers  of 
Bradshaw, 

At  the  quarter  sessions  held  for  the  borough  of  Bolton 
in  April  1844,  the  appellants  entered  and  respited  an 
appeal  against  the  last  mentioned  order,  which  appeal 
was  tried  at  the  Julj/  sessions    1844;  when  the  following 
(in  substance)  grounds  of  appeal  were  relied  upon. 
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le  Queen  against  The  Inhabitants  of  Great 

^  *^  Thurtday, 

Bolton.  ^<v  ^^^ 


|N  appeal  against  an  order  of  two  justices,  removing  a  pauper  was 
Ann  Higginson  from  the  township  of  Great  Bolton  copies  of  the 
the  borough  of  Bolton  in  Lancashire  to  the  town-  ^minatfons  &c. 

Pof  BradshaxD  in  the  same    county,  the  Sessions  ■*"?  5®.***® . . . 
^ '  pansh  to  which 

ashed  the  order,  subject  to  the  opinion  of  this  Court  »**«  ^**  "*- 

"  *  moved:  but 

a  case,  which  was  substantially  as  follows.  the  copy  of  the 

order  of  re- 

Sy  an  order  of  two  justices  in  and  for  the  borough  of  moval  did  not 
>//on,  dated  17th  August  1843,  it  was  ordered  that  the  signatures  of 
uper  Ann   Higginson  should  be  removed  from   the  justicM!^^  On 
Bi-nship  of  Great  Bolton  to  the  township  of  BradsAaWy  ^^'o^iSct  of"' 
the  place  of  her  last  legal  settlement.   At  the  quarter  «™o^*j  ^^ 

*  ^  *  quashed  on 

ssions  held  for  the   borough  of  Bolton^  in  October  appeal,  subject 

to  a  case.    The 

143,  the  overseers  of  Bradshaw  entered  and  respited  respondents, 
1  appeal  against  that  order.     On  the  trial  of  the  ap-  no  step  to 
eal  at  the  borough  sessions  held   in  January   1 844,  i,p"^   **  ^**^ 
3e  appellants  relied  upon  an  objection  (stated  in  their  ^j^^  patiper'  ' 
jTounds  of  appeal),    that  no  copy  or  counterpart  of  char"*bf"'* 
he  order  of  removal  had  been  sent  to  them.     And  it  having  obuin- 

ed  no  fresh  set- 

?as  proved  that  the  usual  notice  of  charffeability  of  the  tiement. 

'  ...  Held  that 

auper,  with  a  copy  of  the  examinations   upon   which   she  might 
he  order  of  removal  was  founded,  and  a  paper  pur-  the  time  for 


to 


orting  to  be  a  copy  of  the  order,  were  sent,  as  directed  cerUoraif  to 
F  sect.  79  of  Stat.   4  &  5  »^.  4.  c.  76.,    but   that,    in  ^'"^  7  ^? 

'  '  '  order  of  sessions 

expired)  be  re- 
)ved  to  the  same  parish  as  before :  for  that  1.  The  former  order  was  not  conclusive  as  to 
merits ;   and   2.   Not  proceeding   with  the  case  granted  on  the  first  appeal  did  not 
dude  her  removal  on  a  new  chargeability. 

Fhe  pauper,  in  her  examination,  stated  "  I  am  unable  to  maintain  myself,  and  am  now 
ding  in,  and  receiving  relief  from,  and  am  actually  chargeable  to,**  the  appellant  parish, 
leld,  sufficient  evidence  of  chargeability. 
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transcribing  the  copy  of  the  order  so  sent,  the  signature 
of  the  two  justices  making  the  order  had  been  omitt^ 
In  all   other  respects  the  documents  sent  were  co^ 
plete  copies.      The  court  held  that  the  objection  v^ 
a  valid  one,  and  thereupon  quashed  the  order,  b^  ^ 
on  the   application  of  the   respondents,  granted  tli^j 
liberty  to  state  a  case  for  the  opinion   of  this  Coun 
The    respondents,    however,    took    no   steps    towards 
stating  such  case,  nor  ever  communicated  with  the  ap- 
pellants as  to  proceeding  with  or  abandoning  the  case  ; 
nor  did  they  make  any  motion  in  the  court  of  quarter 
sessions  relative  thereto.     But,  the  pauper  having,  since 
the  quashing  of  the  former  order,  become  again  charge- 
able  to  and  relieved  by  Great  Boltouy  the  respondents 
obtained  another  order  of  justices  for  the  removal  of 
the    pauper  from    Great  Bolton  to    BradsAaWy   which 
order  was  made  upon  fresh  examinations,   and  bears 
date   17th  February   1844,  and  is   the  order   last  ap- 
pealed   against.     The   settlement   stated    in   the  fresh 
examination,  as  that  upon  which  this  second  order  of 
removal  was  made,  was  the  same  as  the  settlement  stated 
in  the  examinations  upon  which  the  former  had  been 
founded.      A  true  copy  of  the  order  dated  17th  Ft" 
h-uary  1844,  and  of  the  examinations  upon  which  the 
same  was  made,  accompanied   by  a  notice  of  charge- 
ability  as  directed  by  the  statute,  was  duly  transmitted 
by  the  overseers  of  Great  Bolton  to  the  overseers  of 
Brad&hav). 

At  the  quarter  sessions  held  for  the  borough  of  Bof/on 
in  April  1844,  the  appellants  entered  and  respited  an 
appeal  against  the  last  mentioned  order,  which  appeal 
was  tried  at  the  July  sessions    1844;  when  the  following 
(in  substance)  grounds  of  appeal  were  relied  upon. 
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That  an  order  for  the  removal  of  Ann  Hizzinson  from    Qnten'*  Bench. 


toc>' 


the  respondent  township,  bearing  date  17th  August  last, 
was,  at  the  sessions  holden  for  the  said  borough  on 
4th  January  last,  appealed  against,  and  on  such  appeal 
the  said  order  was  set  aside ;  and  that  no  fresh  grounds 
for  the  removal  of  the  said  A.  H.  have  arisen  since  the 
^id  17th  August  last,  as  appears  by  the  examinations 
on  which   the  order  now   appealed  against  is  made. 
That,  on  such  appeal  as  aforesaid,  the  order  of  re- 
moval dated  17th  August  last  was,  by  the  said  court 
of  quarter  sessions,  set  aside,  subject  to  a  case  to 
oe  stated  for  the  opinion  of  the  Court  of  Queen's 
Bench,  and  that  the  said  order  of  the  said  court  of 
quarter  sessions  has  not  been  in  any  manner  reversed 
^^  altered,  but  the  same  is  still  in  full  force  and  effect. 
That,  at  the  time  when  the  order  of  removal  now  ap- 
plied against  was  made,  the  said  case  had  not  been 
submitted  to   the   Court  of  Queen's  Bench  for  their 
opinion,  but  that  the  same  might  have  been  taken  up 
by  the  respondents  before  or  after  the  said  17th  JR?- 
intary  last,  and   the  judgment  of  the   said   Court  of 
Queen's  Bench  might  in  due  course  of  law  have  been 
obtained  thereon;  and,  if,  on  such  judgment,  the  deci- 
sion of  the  court  of  quarter  sessions  had  been  reversed, 
the  original  order  of  removal,  bearing  date  17th  August 
I^t,  would  have   been  confirmed :  and  that  the  said 
order  of  17th  Fehnary  last  was  illegally  and   impro- 
j>erly  obtained*     That  the  examinations,  on  which  the 
order  of  removal  of  17th  February  \2i%X.  now  appealed 
against  was  made,  do  not  contain  the  best,  or  any  suf- 
ficient, evidence  or  proof  that  Ann  Higginson  was,  pre- 
viously to  or  at  the  time  of  making  or  at  the  date  of 
ihe  said  order  of  removal  now  appealed  against,  actu* 
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Volume  viL    ally  chargeable  to  Great  BoUon^  no  statement  bdnf^ 
'_ made  therein  of  any  relief  having  been  afforded  tohec 

The  QoxiN  Qr  Qf  any  money  or  other  thing  having  been  given  to 
her  by  the  said  township^  nor  any  fact  stated  to  prove  bev 
chargeability,  the  same  being  stated  only  by  way  of  in- 
ference,  and  not  by  allegation  of  facts* 

The  statement  of  chargeability  in  the  said  fresh  ex- 
aminations, to  which  the  last  mentioned  ground  of  ap- 
peal refers,  is  contained  in  the  examination  of  the 
pauper,  and  is  as  follows.  *^  I  am  unable  to  maintiig 
myself,  and  am  now  residing  in,  and  receiving  rdiel 
from,  and  am  actually  chargeable  to,  the  said  township 
of  Great  Bdtoti.'* 

^^  It  was  admitted  by  the  appellants,  on  the  trial  of  the 
appeal,  that  the  first  order  of  removal  has  been  set  aside 
by  the  quarter  sessions  on  the  sole  ground  that  no  capf 
or  counterpart  of  such  order  had  been  sent  to  the  appd^ 
lants,  as  required  by  the  statute.    And  it  was  contended 
by  their  counsel  that  the  quashing  of  such  former  ordei 
on  that  ground  alone  was  conclusive  between  the  town- 
ships of  Bradshaw  and  Great  Bolton :  that  a  second  order 
of  removal  could  only  be  made  upon  evidence  of  a  subse- 
quently acquired  settlement :  that,  inasmuch  as  a  cose  for 
the  opinion  of  this  Court  had  been  granted  by  the  coort 
of  quarter  sessions  on  the  hearing  of  the  former  appeilf 
the  respondents  ought  to  have  such  case  stated  und 
submitted  to  this  Court,  and  ought  not  to  have  obtained 
such  second  order  until  the  opinion  oT  this  Court  hid 
been  given  thereon,  or  until  six  months  (the  period  6r 
issuing  a  writ  of  certiorari)  had  elapsed,  or  until  the 
respondents  had,  in  the  court  of  quarter  sessions,  or 
in  some  way,  submitted  to  the  judgment  of  the  fldi 
court  OS  aforesaid :  and  that  the  statement  of  charge- 
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btlity  and  relief  alleged  in  the  pauper's  examination  Queen's  Bench 
insufficient,  being  by  way  of  inference  only,  and  not 1_ 


;>Ti  all^tion  of  facts.     On  behalf  of  the  respondents  it 
was  contended  that  the  issue  then  to  be  decided  by  the 
Court  was  ani  entirely  different  issue  from  that  raised 
and  determined  on  the  former  appeal :  that,  since  the 
order  of  the  .Court  on  the  former  appeal,  a  new  state  of 
things  had  arisen,  which  the  former  order  could  not 
affect;  and  that  therefore  the  former  order  was  not 
eonclusive  :  that  it  was  not  necessary  to  the  validity  of 
the  second  order  that  it  should  have  been  made  upon  a 
settlement  gained   since  the  quashing  of  the  former 
order,  as   contended  by  the  appellants'  counsel;  and 
^t  the  quashing  of  the  former  order  was  not  on 
uiy 'point  relating  to  the  settlement,  or  the  charge- 
^ility,  or  the  sufficiency  of  the  examuiation,  but  on 
A  matter  dehors  the  settlement,  the  chargeability,  the 
examinations  and  the  order ;  and  which  matter  was  a 
preliminary  objection  merely,  in  no  way  affecting  the 
settlement  itself,  or  the  validity  of  the  order  of  removal 
or  the  examinations  on  which  it  was  founded.     That, 
^he  pauper  having  continued  chargeable,  and  the  re* 
spondents  having  on  this  occasion  remedied  the  defects 
pointed  out  and  insisted  upon  in  the  former  appeal, 
4ey  were  justified  in  obtaining  a  fresh  order  on  that 
Bew  state  of  facts  :  that,  although  the  court  of  quarter 
sessions  had  given  the  respondents   liberty  to  state  a 
case  for  the  opinion  of  this  Court,  they,  the  respondents, 
were  not  bound   to   proceed  therewith,  if,  upon  con- 
sideration, they  thought  or  were  advised  that  the  de- 
cision of   the   court   of   quarter    sessions   was   right: 
tiat  the  granting  of  such  case  was  a  privilege  offered 
for  the  benefit  of  the  resfpondents,   which  they  might 
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exercise  or  abandon  at  their  discretion ;  and  iIis^ei^ 
having  acquiesced  in  the  judgment  of  the  sessioi 
they  were  not  bound  to  wait  for  a  period  of 
months,  during  which  a  writ  of  certiorari  might  h: 
been  applied  for,  when  they  had  no  wish  or  intent^c^ 
to  adopt  such  a  proceeding.  That,  as  regarded  Vti 
statement  of  chargeability  in  the  examinations,  th^i 
statement  was  not  a  conclusion  of  law,  but  set  forth  tli< 
fact  that  the  pauper  was,  at  the  time  of  making  ihe 
said  order,  actually  receiving  relief  from  Gieat  BoUotm  j 
and  that  it  was  not  necessary  to  shew  in  what  particular 
way  the  relief  had  been  given." 

The  court  thereupon  decided  in  favour  of  the  re- 
spondents upon  the  last  mentioned  ground  of  appeal^ 
and  held  that   the    examinations   contained  sufficient 
evidence  of   the    pauper's    chargeability,    but  was  a* 
opinion   that   the  decision   of  the   said  court  on  tbe 
former  order  of  removal  was  conclusive  between  the 
townships,  and  that,  as  well  upon  that  ground  as  be- 
cause the  second  order  was  issued  before  the  period 
had  elapsed  when  a  writ  of  certiorari  might  have  been 
obtained  by  the  respondents,  the  order  of  17th  February 
184'4'  was  invalid  and  improperly  obtained.     And  on 
tliese  grounds  the  order  of  justices  was  set  aside. 

If  this  Court  should  be  of  opinion  that  the  jodg' 
ment  of  the  Court  of  quarter  sessions  on  the  hearing  of 
the  appeal  against  the   orcjer  of  justices  dated  17th 
August  184S  was  not  conclusive  between  the  townships, 
that  the  order  of  justices  of  17th  February  1844  was 
also  rightly  obtained  by   the  respondents   before  the 
expiration  of  the   time  limited  for  the  issuing  of  the 
certiorari  to  remove  the  former  order  of  sessions^  and 
that  the  statement  of  the  evidence  of  chargeability  con- 
tained in  the  examinations  whereon   such   last  men- 
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such  order,  then  the  order  of  sessions  was  to  be   ' 


a&shed,  and  the  order  of  justices  of  17th  February 
844  was  to  be  confirmed.  But,  if  this  Court  should 
e  of  a  contrary  opinion  on  all  or  any  of  the  above 
•oints,  then  such  last  mentioned  order  was  to  be  set 
side  and  the  order  of  sessions  confirmed. 
The  case  was  argued  in  last  term  {a). 

The  Court  called  on  the  counsel  against  the  order  of 
essions  to  meet  the  objection  that  the  former  order  of 
sessions  was  conclusive. 
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Worthy f  for  the  respondents.    The  former  order  is  a 

decision  only  on  the  state  of  things  existing  at  the  time 

of  that  order.    Under  sect.  79  of  stat.  4  &  5  ?F,  4.  c.  76. 

no  removal  can  take  place  till  twenty  one  days  after 

notice  of  chargeability,  accompanied  by  a  copy  of  the 

order  of  removal :  and  the  sessions,  on  the  first  appeal, 

lield  that  no  such  copy  had  been  sent :  the  result  was 

that  the  pauper  was  not  then  removable.     But,  upon 

fresh  chargeability,  the  pauper  might  be  removed,  upon 

a  fresh  order,  if  proper  notices  were  sent.     Before  the 

statute,  if  a  pauper  was  removed  without  having  become 

chargeable,  and  the  order  of  removal  was  quashed  on 

appeal,  and  he  afterwards  became  chargeable,  he  might 

be  removed  by  a  fresh  order ;  Rex  v.    Osgathorpe  (S). 

In  Rex  V.  Wick  St.  Lawrence  (c)  a  pauper  was  removed, 

and  the  order  appealed  against  and  quashed,  and  he  was 

afterwards  removed  again  to  the  same  parish:  it  was 

not  suggested  that  a  fresh  settlement  had  been  acquired, 

(a)  jlpril  30th,  1845.   Before  Lord  Denman  C.  J.,  Pattesortf  Williams 
and   Wi^hlmmi  Js. 

(6)  Bur,  S.  C,  261.;  (c)  5  B.  i  Jd.  526. 
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but  only  that  an  objection  to  the  removal  (the  paupe« 
ownership  of  a  tenement,  on  which  he  resided,  in  t^ 
removing  parish)   had   been    put   an  end   to:   yet 
was  held  that  the  quashing  of  the  first  order  was  ^ 
conclusive.     The  particular  ground  of  the  decision  ici 
be  explained  on  a  fresh  removal ;  Rex  v.  fVheelock  (< 
Regina  v.  Wye  {b).     This  was  also  assumed  in  Regina 
Chaiihury  and  Walcott  (c).     And  in  Regina  v.  Perran 
zabtdoe  (d\  where  an  order  had  been  quashed  becaus* 
the  examinations  did  not  shew  chargeability,  it  washeic 
that  such  order  did  not  prevent  a  fresh  order  of  remove 
upon  examinations  shewing  chargeability.     In  BegifUi 
V.  St.  Pancras  {e)  it  was  even  held  that  a  second  order 
of  removal  might  be  made,  on  discovery  of  an  error 
in  the  examinations  on  which  the  first  had  been  ob- 
tained, without  any  superseding  of  the  first,  althoagb 
no  fresh  fact  had  occurred.     It  was  there  said  by  the 
Court  that  ^^  an  order  of  removal  is  merely  a  warrant  to 
parish  officers  to  take  the  pauper  to  the  parish  indi- 
cated ;  and,  though  it  is  founded  on  ex  parte  examina- 
tions of  witnesses,  that  parish  may  dt  their  discretion 
abstain  from  carrying  it  into  execution,  because  they 
may  either  obtain  a  more  accurate  knowledge  of  material 
facts,  or  discover  some  technical  defect  in  the  order  01 
the  examination  on  which  it  issued,  or  for  any  othe 


reason. 


» 


The  Court  then  called  on 

Pashley^  in  support  of  the  order  of  sessions.     It 
true  that,  as  decided  in  Rex  v.  Osgat/torpc  (g)  and  B 


(«)  5  B.  4'  a  511. 

(c)  3  Q,  B,  378.  384. 
(ff)  5  Q.  B.  347. 


(b)  1  A.^  E.  76*1. 
{d)  3  Q.  B,  40a 
(g)  But,  S.  C  261. 
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want  of  chargeability,  or  proof  of  chargeability>  would  , 


lot  preclude  a  fresh  order  of  removal.    In  such  a  case, 
t.he  first  order  ought  not  to  have  been  made.     But  in 
the  present  case  the  first  order  was  not  bad  in  itself;  it 
yfVBS  quashed  because  the  party  obtaining  it  did  not  take 
proper  steps  for  enforcing  it:  the  rule^  that  all  docu- 
ments must  be  communicated^  is  so  peremptory  that 
the  Court  will  not  inquire  whether  an  omitted  document 
contain  material  evidence ;  Begina  v.  OutweU  {b).    The 
real  question  is  whether  the  dbpute  relates  to  a  new 
state  of  rights ;  Begina  v.  CharJbury  and  Walcott  {c).    If 
m  examination  omit  to  state  a  material  fact,  and  the 
order  be  therefore  quashed,  it  is  quashed  on  the  merits ; 
^  forte  Achaarth  (d).    In  Bex  v.  The  Justices  of  York^ 
AiTt(e)  an  appeal  against  a  conviction  was  dismissed, 
tod  the  conviction  affirmed,  because  the  appellant  had 
Qot  entered  into  the  proper  recognizances  (under  a 
^rnpike  act) :  it  was  held  that  such  confirmation  was 
conclusive  against  any  new  appeal :  and  this  case  was 
recognized  by  Patteson  J.  in  Begina  v.  TJie  Justices  of 
Middlesex  (g).    The  language  of  the  Court  in  Begina 
▼•  St.  Pancras  (h)  does  not  bear  the  application  made 
of  it  on  the  other  side.     The  omission  here  to  take 
tile  proper  steps  is  analogous  to  the  omission  to  make 
a  demand  before  moving  for  a  mandamus.      When 
a  mandamus  has  been  refused  on  this  ground,  a  fresh 
application  cannot  be  made  on  a  demand  subsequent 
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(a)  3  Q.  B.  400.  (6)  9  A,  i  E,  886. 

(c)  S  d  B,  378. 

(d)  Note  (a)  to  Ex  parte  Prntefract,  3  Q.  B.  397. 

(r)  :{  T.  lU  776.  (g)  9  DowU  P.  C.  163. 

(A)  3  Q.  B,  347.; 
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to  such  refusal ;  Ex  parte  Thompswi  (a).     {Patieson 
This  is  more  like  the  case  where  the  Court  sets  as^ 
the  service  of  a  summons.]     The  party  may  proc^ 
anew  there,  because  there  has  been  merely  a  step  in  t. 
process  omitted.     But  here  was  a  failure  to  perform 
condition  required  by  statute. 

Further,  the  appellants  wei*e  precluded  from  reraomj 
the  pauper  by  having  had  a  case  granted  to  them,  (? 
which  they  have  not  availed  themselves.  The  judgmeii 
of  the  sessions  does  not,  indeed,  appear  to  have  pn^ 
ceeded  on  this  ground :  but  this  Court  will  support  suet 
judgment  if  there  now  appear  to  be  a  proper  foundation 
for  it ;  Rex  v.  Skeffington  (i),  Regina  v.  TTie  Justices  o) 
the  West  Riding  (c).  A  litigant  party  is  held  strictly  to 
the  necessity  of  adheriog  to  a  course  which  he  has  chosen 
to  adopt,  in  order  that  he  may  not  vex  his  antagonist 
twice  for  a  cause  substantially  the  same,  though  different 
in  form.  KtiigJifs  Case  {d)  and  Sparn/s  Case  (e)  are  in- 
stances.    When  there  is  a  limited  time  for  an  appeals 

which  has  not   expired,  a  certiorari  is  not  granted  ; 

* 

1  Nol  P.  L.  58  (4th  ed.),  citing  Case  of  the  Borough  q^ 
Warwick  {g)  and  Rex  v.  Harman  [h).  Therefore,  where 
a  party  has  consented  to  appeal,  no  certiorari  will  go 
till  the  appeal  is  determined ;  Rex  v.  Sparrow  (/).  So, 
where  a  case  has  been  granted  by  the  sessions  upon  their 
refusal  to  bear,  and  the  case  is  not  brought  up,  this  Court 
will  grant  no  mandamus ;  Rex  v.  The  Justices  of  Th 
West  Riding  (i).  Rex  v.  T/ie  Justices  of  Suffolk  (/),  2fe 


(6)  3  2?.^  Aid,  382.  385,  386. 
{d)  2  Ld.  Raym,  1014. 
(g)  2  Sir.  991. 


(a)  6  Q.  B,  721. 

(c)  2  Q.  -B.  705. 

(f)  5  Hep.  61  a 

(h)  Andr,  343. 

(i)  2  T.  R.\  96,  note  (a)  to  Rex  v.  Brooke. 

(*)  I  A.^  E.  606.  (/)  6  A.^  E.  109. 
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Tlie  Justices  of^forthamptonshire  (a).    And,  in  Regina   Quecn't  Bendu 

GundU  (i),  it  was  held  that,  where  the  sessions  had    \[_  _ 

scnissed  an  appeal  subject  to  a  case,  which  was  never 
pawn  up,  they  ought  not  to  entertain  a  second  appeal. 
^L.astly,  the  examinations   contain  no  sufficient  evi- 
lence  of  chargeability ;  and  this  is  a  proper  ground  of 
appeal;  Regina  v.  Brixham(c).     In   Regina  v.  High 
Bickington  {d)  it  was  held  that  the  words  ^^  are  charge- 
able,**  in  an  examination,  were  not  sufficient,  as  they 
shewed  only  a  legal  result,   and   not  the  facts   from 
which  such  result  arose.     ^*  Relief  is  an  ambiguous 
word,  having  many  legal  meanings :  and  the  statement 
that  the  relief  was  obtained  from  "  the  said  township  " 
is  not  sufficiently  specific :  it  should  be  shewn  who  gave 
the  relief. 


Wortley  and  Picieringf  contra,  were  stopped  by  the 
Court  as  to  tlie  question  of  chargeability.  It  is  true 
that  a  party  is  not  to  be  twice  vexed  for  the  same  cause: 
but  a  fresh  chargeability  is  a  new  cause;  and  that 
was  the  ground  of  decision  in  Rex  v.  Osgathorpe  {e) 
and  in  Regina  v.  Peiranzabuloe  {g).  There  is,  properly 
speaking,  no  lis  pendens  on  the  question  now  before  the 
Court.  The  cases  as  to  mandamus  are  inapplicable, 
because  a  mandamus  is  discretionary.  Regina  v.  St. 
Pancras{h)  is  directly  in  point.  There,  indeed,  the  first 
order-  had  not  been  appealed  against ;  but  that  makes 
the  present   an  a  fortiori   case:  the   appeal  here  has 

(a)  6  A.  ^  E.Wl.  note  (a).; 

(6)  3  Q.  B,  353,  note  (a)  to  Regina  v.  St,  Pancras. 

(c)  S  A,^  E.  315. 

(rf)  3  Q.  B,  790,  note  (a)  to  Regina  ▼.  Rolhcrham. 

(e)  Bur.  S.  C.  261.  fe)  3  C  B.  400. 

(A)  3  Q,  B.  347. 
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been  decided :  the  appellants  might  indeed  have  qoei- 
tioned  the  decision ;  but  they  were  not  bound  to  do 
so.      Suppose  an  action  were  brought  on  a  contnct 
to  pay  money  on  demand  being  made  in  a  particolar 
form,  and  the  plaintiff  were  nonsuited  for  want  of  |A»f 
of  such  a  demand,  and  a  rule  for  a  new  trial  woe 
granted :  could  not  a  good  demand  be  made  and  a 
fresh  action  be  brought  thereupon,  before  the  rule  ms 
disposed  of?     In  Rex  v.  Barham{a)  a  pauper  com* 
pleted  a  settlement  in  the  removing  parish,  which  wis 
inchoate  only  at  the  time  of  a  first  order  of  removil: 
and  it  was   held   that  he  might  thereupon   be  MDt 
back  to  the  removing  parish,  though  the  first  order 
had   been   submitted  to.       In  Rex  v.    JfiUoiigUig[b) 
a  similar  completion  of  settlement  took  place  peodiiig 
an  appeal  against  the  first  order   of  removal,  which 
was  afterwards  confirmed  on  the  merits:  and  it  wis 
held  that  the  pauper  might  be  removed  back.    Here 
the  first  order  of  sessions  might  possibly  have  been 
quashed:    but   that   cannot  make   the  case  stronger 
against  the  respondents  than  if  it  had  been  confirmed, 
as  in  the  case  of  Rex  v.  WiUoughly  (i). 

Cur.adxKvdL 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

From  a  case  stated  for  our  opinion  it  fq)pears  that  ifcH 
Higgtnsofif  a  pauper,  was  duly  removed,  by  an  order  of 
two  justices  of  17th  August  1843,  from  Bolton  to  Brai' 
shaWj  both  in  the  county  of  Lancaster.  Against  that 
order  Bradshaw  appealed ;    and,  upon  the  hearing  of 


(a)  SB.^C,  99. 


(b).  AjUS.  143, 
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that  appeal)   at    Bolton    borough  sessions,    the   said  Queen*s  Bench, 

order  of  removal  was  quashed,  upon  the  ground  that         _     ' 

the  remoTing  township  had  sent,  together  with  a  notice 
of  chargeability  end  a  copy  of  the  examinations,  a  copy 
of  the  order  of  removal,  omitting  the  signatures  of  the 
two  justices.  The  court  of  quarter  sessions,  however, 
gnmted  a  case  for  the  opinion  of  this  Court  upon  the 
validity  of  this  objection.  No  steps  were  taken,  in  con- 
leqnence,  by  the  respondents  ;  but,  on  17th  February 
1844^  the  said  pauper  continuing  to  be  chargeable, 
ther  procured  a  fresh  order  upon  the  same  examin* 
itionf,  as  to  her  settlement,  as  those  which  had  ob-* 
tuned  the  former  order  of  ^z^s/  184S.  And,  at  the 
qmurter  sessions  for  the  borough  of  Bolton^  on  4th  July 
1844,  the  last  mentioned  order  was  quashed,  subject  to 
a  ease,  which  raises  three  questions  for  our  opinion : 
First,  whether  the  statement  of  the  pauper  being 
chargeable  is  sufficient :  secondly,  whether  it  was  com- 
petent for  the  respondents  to  obtain  a  fresh  order  of  re« 
moval  after  having  obtained  a  case  from  the  Court  of 
({oarter  sessions  as  above  stated :  and,  thirdly,  whether 
an  order  of  removal  quashed  was  conclusive,  under  the 
circumstances,  against  the  respondent  township,  so  as 

a 

to  prevent  a  fresh  order. 
The  last,  and  by  far  the  most  important,  question  we 

>hall  consider  first. 
The  rule  that  an  order  of  removal  quashed  is  con- 

dosive  between  the  same  parties  was  always  open  to  the 

exception  of  a  fresh  settlement  having  been  gained. 

Hiis  exception  is  undoubtedly  founded   upon  a  very 

plain  and  intelligible  principle.    The  doctrine,  however, 

£as  in  many  cases  (all  of  which  it  is  not  needful  to 

enumerate)   been  carried  farther.       At  the  head  of 
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those  cases  stands  Rex  v.  Wick  St  Lcrwrence  (a)^       i 
which  the  second  point  decided  was,  that,  if  the  s&tcJe- 
ment  be  not  in  question  and  adjudicated  upon,  the  6.m^ 
order   is  not  conclusive,  or,  in  other  words,  that     ^ 
second  order  may  be  made,  though  no  subsequent  settf^^ 
ment  has  intervened.      The  case  of  Rex  v.  Wheeloch[£^] 
also^  without  mentioning  more,  is  a  strong  authority 
upon  the  same  point*     In  the  present  case  (and  oimx 
opinion  is  formed  upon  the  particular  facts  of  it)  tl&« 
first  order  was   quashed  upon  a  matter  as  merely  of 
form  as  can  well  be  imagined.     The  omission,  in  tbo 
copy,  of  the  signature  of  the  two  justices  making  tli^ 
order  was  not  calculated,  by  any  possibility,  to  mislead. 
or  to  create  the  slightest  doubt  or  uncertainty  as  to  th^ 
case  intended  to  be  set  up  by  the  respondents.    Whe- 
ther the  objection  so  taken  ought  or  ought  not  to  hav^ 
prevailed,  it  is  unnecessary  to  offer  any  opinion  (c) ;  bat  i^ 
is  obvious  that,  if  the  appellants  had  any  merits  and  wer^ 
disposed  to  try  them,  it  would   not  have  been  taken « 
We  think,  therefore,  that,  as  other  grounds  have  beei^ 
deemed  sufficient  to  justify  a  second  order  of  remov9>l 
after  a  former  one  quashed,  without  a  new  settlemen  ^ 
accruing,  it  is  hardly  possible  to  conceive  a  stronger^ 
case  than  the  present  to  warrant  such  a  proceeding. 
Resting,  therefore,  entirely  upon  that  ground,  we  are  of 
opinion  that  in  tliis  case  the  objection  ought  not  to 
prevail,  {d) 

Upon  the  second   point,  we  think  that   there  was 
nothing  final  or  conclusive  in  the  respondents  having 


(a)  5  B.^Ad.  526.  (6)  5  B.  ^  C.  51 1. 

(c)  See  Begina  v.  Worthenbury,  Trinity  term  (May  28di},  1845,  post. 

(d)  See  Begina  v.  St.  Mart/,  Lambet/i^  Trin.  T.  (June 4ih),  and  Begima 
V.  EUel,  Trin.  T.  (June  7th),  1845,  post. 


VIII.  VICTORIA. 


401 


The  QuiiM 

V. 

The  Inhabit- 

ants  of 

Gkkat 

Bolton* 


pY^lied  for  and  obtained  from    the  Court  of  quarter   Q««««»**'  Senck. 
sessions  the  liberty  to  state  a  case,  so  as  to  preclude 
them  from  having  recourse  to  any  other  form  of  pro- 
ceeding which  might  be  open  to  them.     It  was  a  benefit 
to   the   respondents  which  they  might  forego.     No  at- 
tempt has  been  made  to  pursue  both  remedies  at  once. 
On  the  contrary,  it  is  stated  that  no  steps  have  been 
taken  to  bring  up  a  case  into  this  Court ;  but  it  must  be 
considered  as  having  been  abandoned  altogether;  the 
appellants,   it    must  be  observed,  having  been  in  no 
degree  affected  by  the  application  to  the  sessions  and 
their  granting  the  case,  as  has  been  mentioned. 

Upon  the  last  point,  of  chargeability,  the  examination 
of  the  said  pauper  Ann  Higginson  is  as  follows :  "  I  am 
unable  to  maintain  myself,  and  am  now  residing  in, 
and  receiving  relief  from,  and  am  actually  chargeable 
to,  the  said  township  of  Great  BolionJ^  We  think  that 
this  statement  goes  farther  than  the  mere  allegation 
that  the  pauper  "is  actually  chargeable,"  which  has 
beca  held  insufficient.  The  **  receiving  relief,**  in  what- 
erer  shape  it  might  be  given,  would  make  paupers  so 
receiving  it  actually  chargeable  (a). 

We  think,  therefore,  that  the  order  of  sessions  must 
be  quashed. 

Order  of  sessions  quashed. 


(a)  See  Regina  ▼.  Stockton^  Trin.  T.   {May  28th),  1845,  post.     Jicgina 
V.  ^«^^y.  Trin.  T.  (Jt/n<r  4th)  1845,  post. 
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SmONS  against  Lloyd. 


To  assumpsit 
for  work  and 
labour,  de- 
fendant pleaded 
that  the  plaintiff 
was  an  attorney 
of  Q.  B.,  and 
that  tha  work 
was  done  by 
liim  in  that 
character  since 
sUt.  6  &  7 
Vict,  c  73., 
and  tliat  no  bill 
had  been  de- 
livered or  sent, 
according  to 
the  statute, 
before  action 
brought. 

Replication, 
De  injuria. 

Held  bad, 
on  special  de- 
murrer. 


A  SSUMPSIT  for  100/.  for  work  and  labour  S^-j 

and   materials   provided   in  and  about  the  ssl^ 

work&c;  100/.  for  money  paid;  and  lOOL  onan&<^ 

count  stated. 

Plea :  that,  before  and  at  the  time  of  the  doing  &c% 

of  all  and  every  part  of  the  said  work  and  labour  &c«9 

^d    providing   materials    &c.|   as   in  the   first  coaat^ 

mentioned,  and  before  and  at  the  time  of  the  paying  the 

money,  as  in  the  second  count  mentioned,  and  at  tb^ 

time  of  the  commencement  of  this  suit,  plaintiff  was  ai3i 

attorney  of  the  Court  &c.  (of  Queen's  Bench) :  that  tli^ 

said  work  and  labour  &c.,  in  the  first  count  mentioned  9 

were,   and  every  piart  thereof  was,   business  by  tli« 

plaintiff  done  as  an  attorney ;  that  the  providing  tb^ 

materials  &c.  was  also  business  by  the  plaintiff  don^ 

as  an  attorney;  and  that  the  sum  of  100/.  in  the  first 

count  mentioned  was,  and  is,  and  consisted  of,  fees  and 

charges  for  the  said  business  so  done,  and  of  no  other 

money  whatsoever ;  and  that  the  said  money  in  the  said 

second  count  mentioned  to  have  been  paid  was,  and 

every  part  thereof  was,  so  paid  by  the  plaintiff,  as  an 

attorney,  in  disbursements  for  the  said  business,  to  the 

amount  of  the  sum  in  the  second  count  mentioned: 

that  all  the  said  business  was  so  done,  and  all  the  said 

disbursements  were  so   made,   after  the   makin£r  and 

passing  of  an  act  of  parliament  made  &c.  (6  &  7  Vici. 

c.  73.),  to  wit  on  &c. ;  and  that,  after  the  making  &c. 


Lth,  or  sent  by  the  post  to,  or  left  fort  the  de- 
:,  at  his  counting  house,  office  &c.,  a  bill  of  the 
*s,  &C.,  subscribed  with  the  proper  hand  of 
1^  or  inclosed  in,  or  accompanied  by,  a  letter  sub- 
1  with  the  proper  band  of  plaintiff,  referring  to 
ill,  as  was  and  is  required  by  the  said  statute : 
e  said  account  in  the  last  count  mentioaed  was, 
lierein  mentioned,  stated  of  and  concerning  100/^ 
of  the  said  sums  of  100/.  in  the  first  two  counts 
avely  mentioned,  after  the  said  sum  of  lOO/., 
as  aforesaid,  hod  become  due  and  payable: 
said  sum  of  lOQf.,  parcel  as  aforesaid,  was  found 
lue  and  in  arrear  from  defendant  to  plaintiff  on 
ting  of  the  said  account:  and  which  said  sum  of 
parcel  as  aforesaid,  was  and  is  the  said  sum  of 
a  the  third  count  mentioned.  Verification. 
licatton :  That  defendant  of  his  own  wrong,  and 
t  the  cause  or  matter  of  excuse  by  him  in  that 
alleged,  broke  his  said  promise  &c.  Conclusion 
country. 

:iBl  demurrer,  assigning  for  cause  that  the  form 
ication  is  inapplicable  to  the  plea,  inasmuch  aa 
ea  does  not  contain  matter  of  excuse  for  the 
;  and  that  plain^ff  ought  to  have  traversed  one  or 
>f  the  averments  in  the  plea. 
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E.  V.  miliams  for  the  defendant.    The  plea  ^Ute^""^ 
that  the  plaintiff  never  had  completed  his  right  to  htic^^^^ 
his  action :  it  is  not  matter  of  excuse.    The  replicado^^ 
is  therefore  bad,  on  tlie  authority  of  SaUer  v.  Purehell(a^ 
for  stating  that  the  defendant  broke  his  promise  with< 
the  cause  or  excuse  alleged.     The  plea  neither  denies 
the  promise  nor  excuses  the  breach,  but  simply  states 


a  fact   incompatible  with  the  plaintiff's  right  to  s 
It  is  as  if  a  magistrate  pleaded  that  the  act  complains 
of  was  done  in  his  character  of  magistrate,  and 
no  notice  had  been  given ;  or  like  a  plea  of  the  Statu 
of  limitations.     In  such  cases,  a  replication  De  injuri 
would  be  bad. 


G.  F.  Pollock  contra.  The  plea  is  in  excuse; 
not,  it  would  be  in  denial  or  discharge,  neither 
which  it  is;  for  it  admits  the  promise  and  allege?^ 
nothing  that  puts  an  end  to  the  liability.  The  d 
fendant  relies  on  the  statutory  provision  which  suspern 
the  plaintiff's  right  to  sue :  that  is  in  the  nature  of  a. 
excuse.  Basan  v.  Arnold  (b)  agrees  with  the  plaintifi*^^ 
view.  \}Vightman  J.  You  are  traversing  negativ^^ 
matter.]  In  the  case  suggested,  of  a  plea  by  a  magis-*^ 
trate,  a  replication  De  injuria  would  be  good. 


E.  V.  WilliamSy  in  reply,  was  stopped  by  the  Court. 

Lord  Denman  C.  J.    The  plea  admits  the  breach  of 
promise,  but  offers  no  excuse,  suggesting  only  an  im- 


(a)  1  Q.  B.  S09.,  reversing  the  decision  of  the  Court  of  Quccn*s  Bench 
in  Purcfiell  v.  Salter,  I  Q.  B,  197. 
(6)  6  3/.  4-  r.  559. 
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iment  to  bringing  the  action.    The  plaintiflP  then  Qiiim**  Bmcsi. 

lies  that  the  deFendant  broke  the  promise  without  [__ 

cause  or  excuse  by  him  alleged,  no  cause  or  excuse  ^"^ 

igodleg^    Good  sense  requires  that  the  plaintiff  Luhm, 
nld  r^ly  that  a  bill  had  been  deUvered,  or  that  the 
Loess  was  not  such  as  the  plea  MtgtB  it  to  have 
n. 


WnjuAHSf  CoLSRiDGK  and  Wiohtiiah  Js.  am- 

Judgment  for  defendant 


EHD  OF  EA8TXR  TACATION. 
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Gosling  against  Velet,  and  Another. 

(The  following  case  is  reported  sooner  than  it  would 
regularly  appear,  on  account  of  its  immediate  inn- 
portance.) 


PROHIBITION.      The    declaration    stated   th«t, 
whereas  the  now  defendants,  heretofore,  to  wit  IC^^ 


A  monition, 
founded  on  an 
allegation  that 
a  parish 

church  was  out  January  1842,  caused  and  procured  a  certain  proces^-^ 

of  repair,  issued  i  .  i  i  •         "==^1 

from  an  Eccie-  callcd  a  citation,  to  be  issued  against  the  now  plaint    ^^ 
requiring  the  '   purporting  therein  that  Charles  James^  by  Divine  perin*^ 
to"aUaratry    ^^^^  Bishop  o(  London,  all  and  singular  clerks  &c. 
of  makin^T^^  thereby  authorize  &c.,  peremptorily  to  cite  or  cause  to 

cited  the  now  plaintiff,  therein  described  as  a  parishioc— -■ 
and  inhabitant  of  the  parish  of  Braintree  in  the 


of  Essex  and  diocese  of  London^  personally  or  by 
proctor  duly  Constituted  to  appear  before  the  Ri 
Honourable  Stephen  Lnshington,  Doctor  of  laws,  vi 


rate,  and  the 
parishioners  to 
meet  in  such 
vestry  and  then 
and  there 
make  a  rate  for 
repair  of  the 
church  and 
decent  cele- 
bration of  di- 
vine service  &c. 

therein.     The  churchwardens  gave  notice  of  a  vestry  meeting;   and  the  vestry  ^     _^ 
obedience  to  the  monition  ;  when  the  monition  and  notice  were  read,  and  the  churchwarc^^f 
nroduced  a  survey  and  estimate  to  which  no  objection  was  made ;  nor  was  the  neccflg^'^ 
Vbr  the  repairs  &c.  disputed.     A  rate  of  2<.  in  the  pound  was  then  proposed  and  seconcft^^ 
upon  which  an  amendment,  stating  an  objection  to  church  rates  in  general,  and  refusin^^ 
make  any  rate,  was  proposed  and  seconded,  put  to  the  meeting,  and  carried  by  a  majov^^ 
The  chairman  then  asked  whether  any  further  proposition  as  to  amount  of  rate  was  mi 
to  which  no  affirmative  answer  was  returned.     Thereupon  the  churchwardens  and  oi 
members  of  tlie  meeting,  being  the  minority  of  those  present,  made  a  rate.     A  protest 
then  delivered  on  behalf  of  the  majority  of  those  present. 

The  churchwardens  proceeded  against  G.,  a  party  so  rated,  in  the  Ecclesiastical  Court, 
in  a  cause  of  subtraction  of  church  rate,  setting  forth  the  above  farts  in  the  libel  and  io  the 
proofs  propounded.  The  libel  &c.  having  been  admitted  to  iproof,  G.  declared  in  prohibition. 
On  general  demurrer  to  the  declaration  (by  which  all  the  facts  appeared) :    Held, 

O)  That  the  persons  voting  for  the  amendment  must  be  considered  as  having  declined 
to  join  in  the  proceedings  of  the  meeting,  the  amendment  having  no  reference  to  tha 
object  for  which  the  vestry  was  summoned  under  monition  ;  that  the  persons  so  voting 
therefore  left  the  question  in  the  bands  of  the  remainder;  and  tliat  the  rate  was  legally  made. 

(2)  That  it  was  unnecessary  again  to  put  the  rate  formally  to  the  vote,  inasmuch  as  it  had 
been  in  effect  taken  into  consideration  and  negatived  by  the  amendment ;  though  it  would 
have  been  more  regular  not  to  put  the  amendment. 

Judgment  for  defendants  in  prohibition. 
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^irxeral  and  oflScial  principal  of  the  Consistorial  and  QM^aCi  Btnek^ 

•piscopal  Court  of  London^  lawfully  constituted^  his  !_ 

II  r rogate^  or  some  other  competent  Judge  in  that  be-  ^^^^ 

i&l  ^3  in  the  common  hall  of  Doctor^s  Commons^  situate  Viur. 


on  the  6th  day  after  &c.,  at  the  hour  &c.,  and 
there  to  abide  &c,  then  and  there  to  answer  the  now 
defendants,  therein  described  as  the  churchwardens  of 
the  said  parish  of  Braintree  in  the  county  of  Essex  and 
dicx^cse  of  London,  in  a  certkin  cause  of  subtraction  of 
ehurch  rate,  and  further  to  do  and  receive  &c.,  at  the 
promotion  of  the  jnow  defendants  :   averment  that,  in 
poTH  nance  of  and  in  obedience  to  the  said  process,  the 
no^r  plaintiffduly  appeared  &c.;  whereupon  the  proctor 
br  the  now  defendants  as  such  churchwardens  prayed 
the  said  Stephen  Lushington,  then  being  the  official  prin- 
cipal of  the  same  Court,  to  admit  to  proof  a  certain 
libel,  containing  amongst  other  things  certain  allegations 
ud  propositions  by  way  of  complaint  against  him  the 
IKKW  plaintiff:  that  is  to  say : 

That  the  parish  church  of  the  said  parish  of  Brains 
^fe  had  been  for  a  long  time  past,  and  then  was,  in  a 
dilapidated  state,  and  in  urgent  need  of  repair;  and 
^at  no  rate  for  the  repair  thereof  had  been  granted  or 
collected  since  ilf^r^^  1834>;  and  that  the  majority  of 
^he  parishioners  of  the  said  parish  had,  from  time  to 
lime,  to  wit  in  the  several  vestry  meetings  held  respec- 
tively on  22d  March  1834,  Sih  December  1836,  and  on 
^June  1837,  and  on  a  later  occasion,  as  was  after- 
wards in  the  said  libel  more  particularly  pleaded,  re- 
/bsed  to  grant  or  make  a  rate  proposed  by  the  church- 
wardens.of  the  said  parish,  in  vestry  legally  assembled, 
for  the  repair  of  the  said  church  and  for  providing 
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necessaries  for  the  decent  celebration  of  divine  serv.---^ 
therein  :   That,  after  a  rate  on  the  said  2d  of  Ji^^^ 
1837  had  been  so  refused,  the  churchwardens  of  thesa  -^ 
parish  did,  on  the  10th  day  of  the  said  month  of  3\m^^^ 
and  when  the  parishioners  of  the  said  parish  were  dc 
in  vestry  assembled,  rate  and  tax  all  and  every  the  in- 
habitants and  parishioners  of  the  said  parish  for  anc 
towards  the  necessary  repairs  of  the  church  of  the  sai( 
parish,  and  for  and  towards  certain  other  purposes:  an( 
that,  the  said  churchwardens  having  subsequently  insti- 
tuted a  suit  in  the  said  Consistorial  and  Episcopal  Courl 
otiiondon  for  subtraction  of  church  rate,  to  compel  Josg?^^^ 
Davet/  Burder^  a  parishioner  of  the  said  parish,  to  paj 
the  sum  assessed  on  him  in  the  manner  aforesaid,  tl 
said  last  mentioned  Court  was  prohibited  from 
ceeding  to  enforce  payment  thereof  by  a  writ  of 
hibition  from  Her  Majesty's  Court  of  Queen's  Bendr::^^ 
at  Westminster :  and  that  the  judgment  of  the  said  ks        ^ 
mentioned  Court  (directing  such  writ  to  issue)  was,  oi 
8th  February  1841,  affirmed  by  the  Court  of  ExcheqQ< 
Chamber,  sitting  in  error,  and  that  no  writ  of  erroi 
from  such  last  mentioned  judgment  was  then  pending: 

That,  on  13th  May  1841,  at  a  vestry  legally 
sembled  for  the  purpose  of  making  and  granting  m 
rate   for   the   necessary   repairs  of  the  said  church 
and  for  providing  all  things  necessary  for  the  cel( 
bration  of  divine  service  therein,  and  for  defraying  th^ 
expenses  necessarily  incurred  and  legally  incident  t(^ 
the  office  of  churchwarden  thereof  for  the  then  car- 
rent  year^  the  majority  of  the  parishioners^  dien  and 
there  assembled,  refused,  when  thereunto  required,  to 
make  such  rate,  notwithstanding  that  the  said  church 
still  continued  in  urgent  need  of  repair,  that  the  charch- 
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ardens  had  no  funds  in  hand  to  effect  the  same,  and  QMeen's  Bench. 

,         .  r    !_  .J  •  [18470 

at  a  survey  and  estimate  of  the  said  repairs  necessary 

s  wm  Ji  requisite  to  be  done,  and  also  an  estimate  of  the       Oosuko^ 
D^^^ressary  expenses  incident  to  the  oflRce  of  church-        vmr. 
yr^aLjrden  in  and  for  the  said  parish  of  Braintree^  for  the 
CLS  vnrent  year,  were  submitted  to  the  parishioners  then 
arx  ^Sk  there  assembled : 

TThat,  the  said  churchwardens  of  the  said  parish  still 
coxstinuing  to  have  no  funds  in  hand  to  effect  the  said  re- 
psB^irs,  and  certain  of  the  matters  thereinbefore  pleaded 
hsft  ^^i^ing  been  set  forth  in  an  affidavit  duly  made  and  sworn 
to      by  the  Rev.  Bernard  Scale^  clerk,  the  vicar  of  the 
s&icl  parish,  and  brought  into  and  then  remaining  in  the 
re^^istry  of  the  said  Consistorial  and  Episcopal  Court, 
a  decree  issued^  under  seal  of  the  said  last  mentioned 
Court,  on  11th  June  1841,  at  the  instance  of  the  said 
R^i7.£,Sra&',  against  the  now  defendants,  the  churchwar- 
dens, in  special,  and  the  parishioners  of  the  said  parish 
in  general,  citing  them  to  appear,  on  the  third  session 
of  ZTriniiy  term,  (to  wit)  Tuesday  22d  June  1841,  before 
the  ^icar  general  and  official  principal  aforesaid,  bis  sur- 
xogate  or  other  competent  Judge,  to  shew  cause,  if  they 
or   either  of  them   had  or  knew  any,  why  a  monition 
should  not  issue,  under  seal  of  the  said  last  mentioned 
Court,  against  them  the  said  churchwardens,  to  take 
the    necessary  steps   towards   putting   the  said  parish 
church  of  Braintree  into  repair,  and  for  providing  ne- 
cessaries for  the  decent  celebration  of  divine  service 
therein,  and,  amongst  other  things,   to  call,  by  giving 
due  notice  thereof  according  to  law,  a  vestry  for  a  cer- 
tain day  and  at  a  certain  place  and  hour  to  be  specified 
in  such  monition,  for  the  purpose  of  making  a  rate  for 
$M  towards  the  necessary  repair  of  the  said  church, 
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Volume  viL  and  for  and  towards  providing  necessaries  for  the  ^s 
decent  celebration  oF  divine  service  and  offices  therein,  ^  j 
and  for  and  towards  the  other  expenses  necessarily  aiu 
legally  incident  to  the  office  of  churchwarden  for 
current  year;  and  against  the  said  parishioners, 
meet  in  vestry  to  be  holden  in  pursuance  of  such  notic 
on  the  day  and  at  the  place  and  hour  so  as  aforesaid  tc 
be  specified  in  the  said  monition,  and  then  and  there 


make  a  rate  for  and  towards  the  purposes  aforesaid     , 
and  intimating  to  the  parties  so  cited  that,  if  they  o  z* 
either  of  them  did  not  appear  on  the  day  and  at  th^ 
time  and  place  and  to  the  eiFect  aforesaid,  or,  appear-* 
ing,  did  not  shew  good  and  sufficient  cause  condudenC 
in  law  to  the  contrary,  the  vicar  general  and  official 
principal  aforesaid,  his  surrogate  &C.,  did  intend  and 
would  proceed  to  decree  such  monition  to  issue  against 
the  said  now  defendants,  and  the  said  parishioners  of" 
the  said  parish :  That  the  said   decree  was  duly  er— 
ecuted,  and  was,  on  the  third  session  of  Trinity  term,  to 
wit  on  Tuesday  the  22d  day  of  the  said  last  mentioned 
month  of  June^  returned  into  Court,  and  that  an  v^^ 
pearance  was  then  and  there  given  thereto  by  and  (»n 
behalf  of  the  now  defendants,  who,  it  was  then  allegedl* 
were   ready  and  willing  to   submit  themselves  to  tbe 
lawful  orders  and  commands  of  the  said  Consistorial 
and  Episcopal  Court;  but,  no  appearance  having  been 
given  thereto  by  or  on  the  part  and  behalf  of  the  other 
parties  cited  or  either  of  them,  the  certificate  was  con- 
tinued to  the  next  court,  when,  in  pain  of  the  parish- 
ioners of   Braintree  aforesaid   thrice  called  atid  not 
appearing,    the   vicar   general    and    official  prindpil 
aforesaid  decreed  a  monition  to  issue  against  the  now 
defendants  in  special,  and  all  and  singular  the  parish* 
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xiers  of  the  said  parish  of  Braintree  in  general^  to  the 
Mior  and  effect  of  the  said  decree :  and  that  the  said 
«DDition  accordingly  issued,  and  was  duly  served  and 
<;.urned  into  Court  on  the  extra  court  day  after 
r-initif  term,  to  wit  Wednesday,  September  8th,  then  last 


n'he  recited  libel  then  alleged  that,  the  said  church 
W  continuing  in  nrgent  need  of  repair,  and  the  said 
sjrchwardens  having  no  funds  in  hand  to  effect  such 
^i^airs,  they  the  said  churchwardens,  and  divers  of  the 
^st  substantial  and  others  of  the  parishioners  and  in- 
bitants  rate-payers  of  the  said  parish,  did,  on  15th 
2jy  then  lasty  to  wit  1841,  meet  together  in  vestry  in 
^  vestry  room  of  the  said  parish,  pursuant  to  public 
t;ice  previously  and  duly  given  according  to  law,  and 
obedience  to  the  monition  aforesaid;  at  which 
feting  the  aforesaid  Reverend  Bernard  Scale,  the 
i^ar  of  the  said  paris^  was  present  and  took  the 
siir;  that,  the  parishioners  and  inhabitants,  rate- 
^yers  of  the  said  parish,  who  attended  the  said 
eeting,  being  very  numerous,  the  same  was  ad* 
urned  to  and  held  in  the  body  of  the  said  parish 
Hurch;  that,  upon  and  immediately  after  such  ad- 
[ournment,  the  said  Reverend  Bernard  Scale,  the  vicar, 
being  then  also  present  and  taking  the  chair,  the  afore- 
said monition,  and  also  the  notice  convening  the  said 
vestry,  were  read ;  and  that  the  said  now  defendants,  in 
the  said  libel  described  as  the  churchwardens  of  the 
mid  parish,  did  produce  and  exhibit  to  the  said  meeting 
I  survey  and  estimate  (which,  it  was  in  the  said  libel 
lleged,  had  then  been  recently  made  by  a  person  of 
^mpetent  skill  and  experience)  of  the  repairs  necessary 
>  be  immediately  done  to  the  said  parish  church,  and 
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of  the  expenses  thereof,  which  expenses^  as  was  in  the 
said  libel  alleged,  were  computed  to  amount  to  the  sum 
of  7 ISA;  and  that  they  did  also  produce  and  exhibit 
to  the  said  meeting  an  estimate  of  other  necessary  and  . 
lawful  expenses  incident  to  the  execution  of  their  saicLii 
office  for  the  current  year,  amounting  to  the  stun 
20/.  55. :    That  the  necessity  for  such  repairs  was 
disputed  nor  denied  by  any  of  the  persons  present  a:t 
the  said  meeting,  nor  was  any  objection  made  by  any  of 
such  persons  to  the  amount  of  such  estimates,  or  either 
of  them :  That,  the  said  parishioners  still  continuing  in 
vestry  assembled,  the  said  defendant  in  prohibition,  Jv- 
gustus  Charles  Veley^  in  the  said  libel  described  as  one  of 
the  churchwardens  of  the  said  parish,  proposed  that  a  rate 
or  assessment  of  25.  in  the  pound  should  be  made  on  all 
property  liable  to  contribute  to  a  church  rate,  for  and 
towards  the  necessary  repair  of  the  church  of  the  said 
pai*ish,   and  for  providing  necessaries  for   the  decent 
celebration  of  divine  service  and  offices  tlierein,  and  fisr 
and  towards  the  other  expenses  necessarily  and  legally 
incident  to  the  office  of  churchwai'den  for  the  current 
year ;  and  that  the  said  motion  was  seconded  by  Bichari 
JLace^f  in  the  said  libel  described  as  a  parishioner  and  in- 
habitant rate-payer  of  the  said  parish :  and  that  there- 
upon an  amendment  was  moved  by  Samuel  Courtatdif 
in  the  said  libel  described  as  a  parishioner  of,  and  oc- 
cupier of  rateable  premises  within,  the  said  parish,  and 
seconded  by  Edward  George  Craigy  in  the  said  libel 
described  as  also  a  parishioner  and  inhabitant  of  the 
said  parish,  in  the  words  or  to  the  effect  following : 

^'  That  all  compulsory  payments  for  the  support  o( 
religious  services  of  any  sect  or  people  appear  to  the 
majority  of  this  vestry  to  be  unsanctioned  by  any  por* 
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3D  of  the  New  Testament  Scriptures,  and  altogether   Q««««»'«  ^f^^- 

pposed  to  and  subversive  of  the  pure  and  spiritual  .. 

laracter  of  the  religion  of  Christ :  but  that,  for  any  one       Ganina 
■igious  sect  to  compel  others  which  disapprove  their        Vxmt. 
riDs  of  worship  or  system  of  church  government,  or 
3uch  dissent  from  their  religious  principles  and  creeds, 

nevertheless  submit  to  support  and  extend  them, 
ipears  to  this  vestry  to  be  a  yet  more  obvious  invasion 
r  religious  freedom  and  violation  of  the  rights  of 
DDsdence;  while  also  it  appears  to  be  a  gross  in- 
ontice  to  dissenters,  as  citizens,  to  compel  them  to  pay 
br  the  religious  services  of  others  in  which  they  have 
no  part,  while  they  build  their  own  chapels,  support 
their  own  ministers,  and  defray  the  charges  of  their  own 
ironhip.  That,  compulsory  church  rates,  and  more  es- 
pecially such  rates  upon  dissenters,  thus  appearing  to 
kas  a  tax  unjust,  and,  as  an  ecclesiastical  imposition, 
ad?erse  to  religious  liberty  and  contrary  to  the  spirit  of 
Christianity,  thb  vestry  feels  bound  by  the  highest  ob- 
Jigitions  of  social  justice  and  of  religious  principle  to 
vefiue  to  make  a  rate,  and  does  refuse  accordingly : " 

That  a  shew  of  h^ands  was  thereupon  taken  upon  the 
^uA  amendment;  and  that  a  great  majority  of  the  par- 
idiioners  and  rate-payers  then  and  there  present  was  de*- 
dared  by  the  chairman,  as  the  fact  was,  in  favour  of  the 
lud  amendment,  which  was  thereupon  declared  to  be 
curried;  and  that  no  person  then  and  there  present 
demanded  a  poll  on  the  said  amendment,  or  asserted  or 
ittimated  that  the  same  was  not  duly  carried : 

That,  immediately  after  the  premises  then  next  be- 
bre  pleaded,  and  while  the  said  parishioners  still  con- 
hoed  88  aforesaid  in  vestry  assembled,  the  question 
ss  then  and  there  put  whether  any  other  amendment 
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was  proposed,  or  any  other  proposition,  as  to  the  amc 
of  rate,  was  made;  that  no  affirmative  answer 
returned  to  such  question,  nor  was  any  other  mo 
or  proposition  made  for  or  towards  discharging 
obligation,  cast  by  law  and  the  custom  of  the  re 
upon  the  said  parishioners,  of  repairing  their  jmu 
church,  and  of  providing  necessaries  for  the  dec 
celebration  of  divine  service  and  offices  therein,  i 
for  and  towards  the  other  expenses  necessary  i 
legally  incident  to  the  office  of  churchwardens  for  tb 
year  of  office :  That,  the  majority  of  the  said  va 
having,  by  the  acts  and  means  aforesaid,  refused 
furnish  the  churchwardens  of  the  said  parish  with 
necessary  funds  as  aforesaid,  the  now  defendants, 
churchwardens  aforesaid,  and  others  of  the  rate-paj 
and  parishioners  of  the  said  parish,  then  and  tli 
present  in  vestry  on  the  said  15th  July  as  thereinbef 
pleaded,  did,  in  obedience  to  the  aforesaid  mooiti 
and  in  discharge  of  the  aforesaid  obligation,  cast  a[ 
them  and  the  other  parishioners  of  the  parish  of  Bra 
tree  aforesaid  by  the  law  and  custom  of  this  realm, 
the  said  meeting  of  the  said  parish,  and  while  ( 
parishioners  so  continued  as  aforesaid  in  vestry  assei 
bled,  rate  and  tax  all  and  every  the  inhabitants  % 
parishioners  of  the  parish  of  Braintree  aforesaid  lial 
to  contribute  to  a  church  rate,  for  and  towards  t 
necessary  repair  of  the  church  of  the  said  parish^  i 
for  and  towards  providing  necessaries  for  the  deo 
celebration  of  divine  service  and  offices  therein,  and 
and  towards  the  other  expenses  necessarily  and  legi 
incident  to  the  office  of  churchwarden  for  the  con 
year,  the  several  sums  of  money  mentioned  in  the  i 
rate,  being  a  rate  or  assessment  of  35.  in  the  pound 
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ihe  atinnal  valae  of  all  rateable  messuages,  lands,  tene-   QueenU  Bench. 
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meats    and    hereditaments  occupied   within    the  said  ______ 

^pviih,  for  and  towards  the  purposes  aforesaid;   and       Gosumo 
tbtt,  accordingly,  a  rate  of  25.  in  the  pound  was  then        Vilxt. 
ud  there  produced,  made  and  signed  by  the  said  vicar 
and  churchwardens,  and  others  of  the  parishioners  and 
nte-payers  then  and  there  present : 
•  The  declaration  then  set  forth  the  libel  as  further 
aliegmg  'that,   by   reason  of  the  poverty  of  a  great 
Bttinber  of  the  inhabitants  of  the  said  parish  liable 
bj  liw  in  respect  of  their  messuages,  or  otherwise^ 
&>  contribute  to  a  church  rate  (and  who  had  been  so 
fopeetively  rated  and  assessed  in  the  rate  or  assess- 
taent  therein  pleaded),  such  inhabitants  were  constantly 
oemed  from  the  payment  of  any  rate ;  that  such  inha- 
iiituits,  so  holding  or  occupying  rateable  property  in 
ibesaid  parish  to  the  amount  of  1000/.  or  thereabouts, 
were  excused  from  the  payment  of  the  then  last  poor 
Tite  levied  in  the  said  parish ;  that,  by  reason  of  the 
jnfenises,  the  said  church  rate  would  not  be  demanded 
o^or  if  demanded  would  not  and  could  not  be  paid  by, 
Ae  said  poor  parishioners ;  and  that,  by  reason  thereof, 
tile  said  rate  of  25.  in  the  pound  would  not  in  fact  raise 
a  ram  more  than  sufficient  to  cover  the  amount  of  the 
tstimates  laid    before  the  said  last  mentioned  vestry       « 
neeting,  as  in  the  article  lastly  thereinbefore  pleaded : 
and  further  alleging  that  the  now  plaintiff,  at  the  time 
of  making  the  said  rate  (thereby  meaning  the  said  pre- 
tended rate),   did   hold,   occupy  and   enjoy  a  certain 
aeunage  or  dwelling  house,   farm  and   lands,  called 
iJoek  House  Famij  in  the  said  parish  of  Bratntree,  of 
die  actual  yearly  rent  or  value  of  257/.,  and  that  he 
rightly,   duly  and    legally  assessed    in  the  rate 
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aforesaid  (thereby  meaning  the  said  pretended  n 
in  respect  of  the  said  messuage  See,  at  the  sam 
23/.  14^.,  of  lawful  money  &c:  and  that,  on  or  at 
10th  November  1841,  the  said  rate  (thereby  meaning 
said  pretended  rate)  was  confirmed  and  allowed  by 
said  vicar  general  and  official  principal;  and  that 
now  defendants,  at  the  time  of  making  the  said  rate 
aforesaid  (thereby  meaning  the  said  pretended  ra 
were,  and  at  the  time  of  the  propounding  of  the  s 
libel  were,  the  churchwardens  of  the  said  parish 
Braintree^  and  were  duly  elected,  chosen  or  appoint 
and  had  made  and  subscribed  the  proper  declarati 
and  were  duly  admitted  to  the  said  office  for  the  < 
rent  year  of  office  commencing  in  Easier  in  the  ^ 
1841 ;  and  that  the  sum  of  23/.  145.,  assessed 
aforesaid  upon  the  now  plaintiff,  was  then  due 
the  now  defendants,  as  such  churchwardens ;  and  t 
the  now  plaintiff  had  been  requested  and  desired 
pay  the  said  sum  of  23/.  145.,  rated  and  assessed  o[ 
him  as  aforesaid,  to  the  now  defendants,  the  chur 
wardens  of  the  parish  of  Braintree^  as  aforesaid ;  o 
withstanding  which  he  had  refused  or  neglected,  a 
did  still  refuse  or  neglect,  to  pay  the  same ;  a 
further  alleging  that  the  now  plaintiff  had  been,  a 
at  the  time  of  propounding  the  said  libel  was,  of  t 
parish  of  Braintree^  in  the  county  of  Essex  and  dioa 
of  Isondon ;  and  that  thereby,  and  by  reason  of  t 
premises  in  the  said  libel  contained,  he  had  been,  a 
was  at  the  time  of  propounding  the  said  libel,  so 
ject  to  the  jurisdiction  of  the  said  Consistorial  a 
Episcopal  Court:  and  that  all  and  singrular  the  p 
mises  in  the  said  libel  contained  were  true  Sec; 
which  legal  proof  being  made,  the  party  propon 
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r^yed  right  &c.  in  the  premises  in  the   said  libel   QueenU  BewA, 
:>ntained,  and  that  the  now  plaintiff  might  be  con-  __  ____j_ 

iemned  in  the  payment  of  the  said  sum  of  23/.  1^$       Goslinq 

▼. 
rated  and  assessed  upon  him  as  aforesaid,  and  also  in       Yclit. 

the  costs  made  and  to  be  made  on*  behalf  of  the  now 

defendants,  and  compelled  to  the  due  payment  thereof 

by  the  definitive  sentence  or  final  decree  of  the  said 

Stephen  IjushingUm,  to  be  given  or  made  in  that  behalf: 

And  the  party  proponent,  not  thereby  obliging  himself 

to  prove  all  &c^  prayed  that,  so  far  as  he  should  prove 

in  the  premises  in  the  said  libel  contained,  he  might 

obtain,  in  his  petition,  the  benefit  of  the  law  &c. : 

The  declaration  then  stated  that,   in  p^rt  supply 

of  proof  of  the  premises  in   the  said  libel  pleaded, 

nd  to  all  other  intents  &c,,  the  party  proponent  did 

exhibit,  and  to  the  said  libel  annex,  and  prayed  to  be 

there  read  and  inserted,  and  taken  as  part  and  parcel 

thereof,  a  paper  writing  (amongst  others)  in  and  by  the 

said  libel  alleged  and  propounded  to  be  and  contain  a 

true  copy  of  the  entry  of  the  proceedings  of  the  said 

vestry  meeting  on  13th    May  then    last,  as  made  by 

George  Couriauldy  acting  as  vestry  clerk  of  the  said 

parish,  by   and  with   the  privity   and  concurrence  of 

the  said  Rev.  Bernard  Scale,  the  chairman  on  the  said 

occasion,  in  the  said  original  vestry  minute  book  of  the 

said  parish ;  which  said  paper  writing  was  to  the  tenor 

and  effect  following,  that  is  to  say  &c. :   The  minutes 

of  the  vestry  of  1 3th  May  184*1  were  then  set  out. 

And  also  another  paper  writing,  in  and  by  the  said 

b'bel  alleged  and   propounded  to  be  and  contain  the 

original  notice  concerning  the  vestry  meeting  of  15th 

July,  which  said  paper  writing  was  to  the  tenor  &c. : 
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'*  Charles  JameSf  by  Divine  permission, 
London^  to  ail  and  singular  clerics  "  &c.    '*  Whereas  T^ 
Right  Honourable  SUphen  Lushingion  *%  Soc^  (recitii| 
the  proceedings  in  the  Consistorial  Court,  as  in  the  Vhd, 
down  to  22d  Jidne  1841  inclusive,  and  the  non-appearance 
of  the  parishioners  on  the  day  to  which  the  certifioite 
was  continued,  and  setting  forth  the  monition  then  de» 
ereed,  namely,  that  th^  Right  Hon.  S.  L.)  **  hath,  inpiin 
of  the  parishioners  of  Braintree  aforesaid,  thrice  called 
and  not  appearing,  decreed  the  said  Augustus  OuaieM 
Veley  and  Thomas  Joslinj  the  churchwardens  aforesiidf 
in  special,  and  all  and  singular  the  parishioners  of  die 
said  parish  of  Brathtree  in  general,  to  be  monished  and 
cited  to  the  effect  and  in  manner  and  form  hereinafter  men* 
tioned  (justice  so  requiring) :   We  do,  therefore^  herebf 
authorise,  empower,  and  strictly  enjoin  and  command 
you,  jointly  and  severally,  peremptorily  to  monish  and 
cite,  or  cause  to  be  monished  and  cited,  the  said  Auffoi^ 
Charles  Veley  and  Thomas  Jodin^  the  churchwardeoi 
aforesaid,  by  shewing  to  them  this  original  under  seilf 
and  by  leaving  with  each  of  them  a  true  copy  hereof 
to  take  the  necessary  steps  towards  patting  the  laid  . 
parish  church  of  Braintree  into  repair,  and  for  profit* 
ing  necessaries   for  the  decent  celebration  of  di^ 
service  therein ;  and,  amongst  other  things,  to  dHy 
by    giving  due  notice    thereof  according  to  law,  * 
Testry  to  meet  on    Thursday^  the   15th  day  of  <^ 
next  ensuing,  at  the  hour  of  11  o'clock  in  the  foe< 
noon,  in  the  vestry  room  of  the  said  parish  chuidii 
for  the  purpose  of  making  a  rate  for  and  towards  tha 
necessary  repair  of  the  said  church,  and  for  and  to*  , 
wards  providing  necessaries  for  the  decent  cdebratiiA 
of  divine  service  and  offices  therein,  and  for  and  towards 
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die  other  expenses  necessarily  and  legally  incident  to  Queen's  Bench, 
the  office  of  churchwarden  for  the  current  year ;  and      ^        '-^ 
Also  to  monlsh  and  cite,  or  cause,  to  be  monished  and       Gosumo 
cited,  the  parishioners  of  the  said  parish  in  general,,        Vnrr. 
bjr    affixing  these  presents  for  some  time  to  the  out- 
wttx'd  door  of  the  said  parish  church  of  Brainiree,  and 
by    laving  thereon  affixed  a  true  copy  hereof,  to  meet 
in    CK  vestry,  to  be  holden  in  pursuance  of  the  aforesaid 
nocJce,  on  Thursday  the  15th  day  of  July  next  ensuing, 
at      the  hour  of  11   o'clock   in  the  forenoon,   in   the 
vestry  room  of  the  said  parish  church,  and  then  and 
tb^re  to  make  a  rate  for  and  towards  the  necessary 
repair  of  the  said  church,  and  for  and  towards  pro- 
viding necessaries  for  the  decent  celebration  of  divine 
service  and  offices  therein,  and  for  and  towards  the 
other  expenses  necessarily  and  legally  incident  to  the 
ofice  of  churchwarden  for  the  current  year,  under  pain 
of  tbe  law  and  contempt  thereof,  at  the  promotion  of 
the   said  Rev.  Bernard  Scale.     And  what  you  shall  do 
or  cause  to  be  done  in  the  premises  you  shall  duly  cer- 
tify "  &c.     "  Dated  at  London,  this  SOtli  day  of  June^ 
^.  D.  184-1"  &c. :    "We,   the    undersigned   Augustus 
Charles  Veley  and  Thomas  Joslin^  churchwardens  of  the 
said  parish  oi  Braintrecy  in  pursuance  of  and  in  obedience 
^0  the  monition,  a  copy  whereof  is  hereunto  annexed, 
Jo  hereby  give  notice  that  a  vestry  or  meeting  of  the 
'^habilants  and  parishioners  in  vestry  of  and  for  the 
said  parish  will  be  holden  on  Thursday  next,  the  15th 
day  of  Ji//^  instant,  at  the  hour  of  11  o'clock  in  the 
forenoon,  in  the  vestry  room  of  the  parish  church  of  the 
said  parish,  for  the  purpose  of  making  a  rate  for  and 
towards  the  necessary  repair  "  &c.,  ^<  and  for  and  towards 
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providing  necessaries ''  &c.^  *^  and  for  and  towards 
other  expenses,"  &c.  (stating  the  purposes  as  in  p.  ^  j. 
ante).  <'  Dated  "  &c.  ioth  July  1841.  <<  A.  C  Ve^^ 
T.  Joslifii  churchwardens  : " 

And  also  a  certain  other  paper  writing,  in  and  by 
the  said  libel  alleged  and  propounded  to  be  and  conCiin 
a  true  copy  of  the  entry  of  the  proceedings  of  the  uttry 
meeting  on  15th  My,  as  made  by  John  Famo  Sheamffif 
acting  as  vestry  clerk   oF  the  said   parish,  with  the 
privity  and  concurrence  of  the  said  Rev.  B.  ScaU^  the 
chairman  on  the  said  occasion,  in  the  said  original  vestry 
minute  book  of  the  said  parish :  which  said  paper  wridiig 
was  to  the  tenor  &c.     The  contents  of  the  minutes  were 
then  stated,  shewing  the  reading  of  the  monition  and 
notice,  the  adjournment,  the  production  of  the  sarvef 
and  estimate,  the  motion  for  the  rate,  the  amendmenlp 
the  putting  and  carrying  the  latter,  the  pottiog  the   ; 
question  whether  any  other  amendment  or  propositioi 
as  to  the  amount  of  rate  was  proposed,  and  the  absenoe 
of  any  affirmative  answer  thereto,  as  set  forth  above  is 
the  libel:  and  that  ^*Mr.  F(?%  then  proposed, on behflV 
of  himself  and  Mr.  Joslitij  addressing  himself  to  thoM 
rate-payers  who  were  willing  to  obey  the  moniti<Hi,  thit 
a  rate  of  25.  in  the  pound  should  be  made  by  them;  sod 
a  rate  of  2s.  in  the  pound  is  produced,  and  signed  bf 
the  vicar,  the  two  churchwardens,  and  several  rsta- 
payers  present.     Mr.  S.  Caurtauldj  as  the  mover  of  dis 
amendment,  protested,  on  his  own  behalf  and  on  befaiif 
of  the  meeting,  against  the  irregularity  and  iropropri^ 
of  the  churchwardens  attempting  to  make  a  rate  after  it 
had  been  refused  by  a  large  majority  of  the  vesdfj;  ' 
protested  also  against  the  rate  so  attempted  to  be  Hwdfi/' 
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-And,   in   further    supply   of  proof  Sec,  and   to  all   Qm«?»*'*  J?«icA. 

ri847  1 
otiier  intents  &c.,  the  said  partjj  proponent  did  exhibit  _______ 

and  leave  in  the  registry  of  the  said   Consistorial  and 
Ej^iscopal  Court  a  certain  original  rate,  and  did  allege 
aiB<.l  propound  the  same  to  be  and  contain  the  rate  in 
qiK^£tion    in   the   said   cause,   made  at  the  said  vestry 
meeting   on    15th   Jidy ;    which   said   pretended   rate 
WJ1.S  to  the  tenor  &c.,  that  is  to  say :  "  We,  the  church- 
vrat'clens  and  other  the  parishioners  of  the  parish  of 
B^'aJniree  in   the  county  of  Essex y  whose  names  are 
hereunto  subscribed,  do  hereby,  this  15th  day  of  Jul^ 
A.i>,  1841,  at  our  vestry  meeting  for  that  purpose  duly 
and   legally  convened  and  assembled,  in  pursuance  of 
and  in  obedience  to  a  monition  issuing  out  of  the  Con- 
sistorial and  Episcopal  Court  of  Londoti^  rate  and  tax 
^     all  and  every  the  inhabitants  and  parishioners  of  the 
^     parish  of  Braintree  aforesaid,  liable  to  contribute  to  a 
^.     church  rate,  for  and  towards  the  necessary  repair  of  the 
s     church  of  the  said  parish,  and  for  and  towards  pro- 
viding necessaries  for  the  decent  celebration  of  divine 
services  and  offices  therein,  and  for  and  towards  the 
other  expenses  necessarily  and  legally  incident  to  the 
office  of  churchwarden  for  the  current  year,  the  several 
sums  of  money  hereinafter  mentioned,  being  a  rate  or 
assessment  of  2s,  in  the  pound  on  the  annual  value  of 
all  rateable  messuages,  lands,  tenements  and  heredita- 
ments occupied  within  the  said  parish."     The  rate  was 
"len  set  out,   wherein  Gosling  was  rated  at  23/.  14^. 
Then  followed  a   declaration,    by   the  vicar,    church- 
wardens and  eighteen  others,  that  the  particulars  spe- 
cified in  the  columns  of  the  rate  were  correct  as  far  as 
ti)ey  were  able  to  ascertain,  to  which  they  had  used 
lAeir  best   endeavours :    also   a   confirmation    by    Dr. 
Uishington  in  the  terms  following,   "  We  do  confirm 
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Voiufne  riL    the  foregoing  rate  so  far  as  by  law  we  may  or  a 

L         -*      also  a  certificate,  signed  by  forty  four  persons  who 

GotuMG       not  present  at  the  meeting,  of  approbation  of  and 
VxuT.       currence  in  the  same. 

Averment  that  the  proctor  of  the  now  plaintifi 
posed  the  admitting  to  proof  of  the  said  libel 
exhibits,  insisting,  among  other  things,  that  the 
pretended  rate  was  made  without  lawful  authority, 
that  the  Consistorial  and  Episcopal  Court  had  no  j 
diction :  and  that  Dr.  Lushington,  being  Vicar  Ot\ 
and  Official  Principal,  rejected  the  libel  and  exh 
Averment  of  an  appeal  (describing  the  process)  V 
Arches  Court  of  Canterbury^  and  Sir  H.  Jermer 
Official  Principal  thereof;  and  that  the  appeal  wash 
on  19th  November  184-2,  before  Sir  H.Jenner  Fust^ 
afterwards,  on  25th  March  184S,  reversed  the  ord< 
decree  of  Dn  Lushington^  retained  the  principal  c 
admitted  the  libel  and  exhibits  to  proof,  and  assignee 
now  plaintiff  to  answer  in  the  Arches  Court 

Averment  that  the  rate  was  attempted  to  be  imp 
and  enforced  without  competent  authority,  and 
neither  the  Consistorial  nor  the  Arches  Court,  nor 
Ecclesiastical  Court,  had  jurisdiction  over  the  prete 
rate,  or  power  or  authority  to  admit  the  libel  an< 
hibits  to  proof,  or  to  proceed  to  enforce  pajment  c 
pretended  rate.  That  as  well  the  now  defendants  f 
H.  Jenner  Fust  were  still  proceeding  in  the  said 
of  subtraction  of  church  rate.  Prayer  ofjudgmer 
writ  of  prohibition  to  the  Official  Principal  c 
Arches  CourtT 

General  demurrer,  and  joinder. 

The  demurrer  was  argued  in  Hilary  term,  184 

(a)  Januory  16th  and  20tli.     Before  Lord  Denman  C.  J^  . 
Coleridge  unA  IFightman  Js, 
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F.  TkesigeTf  Attorney  General,  for  the  defendants  Quien's  Bench, 
^hibition.     The  question  is,  whether  the  minority      ^ 
rertry  can  make  a  valid  rate  after  the  mnjority       Ooniw 
refused,  the  Ecclesiastical  Court  having  ordered        Vilit. 
the   vestry    shall   make  a   rate.     In   Burder  v. 
(a)  this  Court  decided  that  the  churchwardens 
cannot  make  such  a  rate  where  the  majority  of 
irishtoners  refuse :  and  that  case  was  affirmed  on 
in  the  Exchequer  Chamber,  Veley  v.  Burder  (b). 
9  judgment  of  the  latter  Court,  however,  the  point 
I  by  this  demurrer  was  suggested  (c),  though  no 
on  was  pronounced  upon  it.    Afterwards,  in  Regina 
\amiu.{d)f  where  the  rates  of  a  parish  were  appor- 
d  by  custom  among  townships,  this  Court  refused  to 
t  mandamus  to  compel  chapelwardens  of  a  town- 
to  collect  a  rate  made  under  circumstances  like 
vesent.     The  Court  proceeded  there  upon  the  au- 
tf  of  Dr.  LttshingtorCB  judgment,  in  this  case,  in 
i>onsistory  Court  of  London  /  Veley  v.  Ooding  {e). 
judgment  was,  after  the  decision  in  Regina  v. 
utt{d),   reversed  by  Sir  JET.  Jenner  Fmf^  in  the 
es  Court ;  Veley  v.  Gosling  {g) ;  and  the  libel  ad- 
d:  and  a  prohibition  is  now  sought,  to  prevent 
lefendants   from  proceeding.      The  existence  of 
h  rates  in  this  country  is  from  time  immemorial, 
ding    to  Dn  Lushington^s    opinion    in   Smith  v. 
(A),  which  perhaps  does  not  exactly  accord  with 
inguage  in   Veley  v.  Gosling  (i).     But  the  ques- 
ts to  their  origin  is  not  very   important  to  the 

12r  jf.  ^  E.  8SS.  (6)  IQA.4:E.  265. 

See  p.  908.  (d)  3  Q.  B.  589. 

t  Cmi.  Ece.  R.  253.  266.  (g)  8  Curi.  Ecc»  E.  304. 

\  Ifag.  Ece.  Jl.  275, 278,  (t)  3  Curt.  EccR.  291—296. 
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point  now  to  be  discussed :  and  the  same  may  be  said 
of  the  question  whether  the  system  of  church  rates  be 
peculiar  to  England^  as  Lord  HoU  thought ;  Hawkins 
V.  Rous  (fl) ;  a  view  apparently  adopted  by  this  Courts 
in  Burder  v.  Vclcy  {b).    It  is  sufficient  to  point  out  tha^ 
the  Court  of  Exchequer  Chamber,  in  Veley  \.  Bwder  {c)^ 
declared,  in  the  most  positive  terms,  that  the  obligation- 
upon  the  parishioners  to  repair  the  body  of  the  paris^s 
church  is  an  immemorial  common  law  duty,  and  n^^ 
depending  upon   their  voluntary   act;   and   that  th^^ 
cannot  deliberate  whether  they  will  repair  the  church  ^^ 
not,  but  only  how  they  may  most  conveniently  do    Si 
The  rate  is  in  fact  the  right  of  the  parishioners,  w  7j« 
have  an  interest  in  the  parish  church  and  churcbyartJ 
by  reason   of  their  right  to  seats  in  the  church  and 
burial  in   the   churchyard.      And  the  parish   will 
compelled,  by  ecclesiastical  censures,  to  give  them  tbo^ 
means   of  exercising   this  right;  Groves  v.  TAeSedcft 
4'c.  of  Homsey  {d).     The  majority  are  no  more  entitled 
to  refuse  to  contribute  than  the  inhabitants  of  a  coontj 
are  to  refuse  to  repair  a  bridge,  or  those  of  a  parish  a 
highway.     This  Court,  though  it  does  not  (except  in 
cases  of  custom  or  statute)  grant  a  mandamus  to  com- 
pel the   churchwardens  to  make  a  rate,  will  grant  i 
mandamus  to  churchwardens  to  call  a  meeting  unto 
Stat.  10  Ann,c.  11.  5.  24.,  to  agree  upon  and  apportion  a 
rate  provided  for  by  that  act,  though  sect.  26  resenes 
the  ecclesiastical  cognizance;  Rex  v.  TTie  Churchvcardens 
of  St.  Margaret  (e).  Fraficis  v.  Stcv>ard{g)  will  probably 
be  cited  on  the  other  side.     The  Court  there  laid  down 


\ 


(a)  Carth,  360.  See  post,  p.  427. 

(b)  \2  A,  i  E.  244.     See  ib.  p.  302. 

(c)  12  A.  §-  E,  301-  303.  (d)  1  Hag.  Comt.  B.  188.  194. 
(0  4  M,  J-  S.  250.                         (g)  5  Q.  B.  984. 
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tb  ^5  rule  as  to  the  right  of  a  single  parishioner,  in  his  QucstCt  Bench. 
Ji^caretion,  to  dissent  from  a  rate,  in  very  comprehen-      ^  -^ 

ii^r^  terms ;  and  they  held  that  to  do  so  was  not  neces-       Gosuyo 
)8.rSly  a  spiritual  ofience.     But  that  is  very  different        Vkliy. 
frora  deciding  that  a  vestry,  assembled  under  a  decree 
ordering  a  rate,  may  refuse  to  vote  the  rate.     Here  the 
teasrKry  were  not  assembled  for  the  purpose  of  discussing 
wlm^ther  there  should  be  a  rate  or  not :  that  was  deter- 
mined by  the  decree  of  the  Ecclesiastical  Court.     'The 
amendment    had  therefore    nothing  to   do   with   the 
business  of  the  meeting  or  the  question  really  before 
the  irestry :  the  case  is  as  if  the  resisting  majority  had 
been  silent  or  absent.     In    Oldknaw  v.  IVainwright  (a) 
cteven  out  of  twenty  one  electors  present  protested 
against  a  candidate  proposed  as  town  clerk,  but  voted 
for  no  one  else ;  one  refused  to  do  any  thing ;  the  other 
nine  voted  for  the  candidate ;  and  it  was  held  that  he 
was.  properly  elected ;  and  authorities  were  cited  and 
recognised,  shewing  that,  ^'  where  a  majority  do  no- 
tbiog,  but  merely  dissent,  they  lose  their  votes.''    There 
the  electors  had  no  power  to  do  any  thing  but  vote 
br  some  candidate,  just  as,  here,  the  members  of  the 
Vtttry  had    no  power  to  do  any  thing  but  vote  for 
tome  rate.     The  law  is  the  same  if  electors  vote  for 
•  candidate  who  is  legally  incapable  of  taking  the  office, 
provided  they   have  notice  of   the  incapacity  :    such 
voles  are  merely  thrown  away ;  Rex  v.  Parry  (6),  Rex  v. 
Hmkins{c).  The  distinction  is  well  understood  between 
m  meeting  called  in  ardine  ad^  and  a  meeting  called  to 
do  a  specific  act  under  the  command  of  competent 
mithority:  and,  in  Regina  v.  Tlie  Select  Vestn/men  of 

(ay  1  W:  BL  329.  (b)  14  Eatt,  549. 

(<;)  10  JEatif  311.      ABnned  in  Dorn.    Proc,;     Hawkint  ▼•    Jler, 
a  Dvm,  134.* 
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St.  Margaretf  Leicester  (a)y  where  an  act  of  parliame 
had  required  a  select  vestry,  established  by  the  act, 
lay  rates,   this  Court  issued   a  mandamus   to  comp 
them   to  lay   a  rate,    though  it  was  argued   that  tl 
writ  should  at  most  only  call  upon  them  to  meet  for  tf 
purpose  of  determining  whether  they  would  lay  it  c 
not      There  is,  in  a  case  lik&  the  present,  no   otbc 
remedy.     An  attachment  against  the  parishioners  woul 
be  unjust,  ns  it  would  affect  those  who  were  ready  t 
concur.     IPatteson  J.  In  such  cases,  attachments  hai 
been  issued  against  individuals  refusing  to  concur.] 
will  be  argued  that  it  is  against  general  principle  fa 
a  minority   to   lay  a  tax  against   the  consent  of  tl 
majority.     That  seems  to  have  been  Dr.  Uuhington 
view,  in  Veley  v.  Gosling  (i),  of  the  judgment  of  tbi 
Court  in  Burder  v.   Veley{c)y  where  the  Court  doe 
certainly  use  the  word  '^  tax,"  as  applicable  to  churci 
rates  {d).     But  the  language  of  Sir  i/.  Jenner  Fttst^  in 
Veley  v.  Gosling  {e\    appears   to  suggest  an  answer, 
**  Can  it  be  said  that  this  is  an  imposition  of  an  im* 
proper  burden  on  the  parishioners  ?   It  has  been  said) 
that  this  is  a  tax ;  and  then  it  has  been  argued,  tint 
no  tax  can  be  imposed  on  any  person  without  his  coo- 
sent,  either  virtual  ,or  express ;  no  one  can  doubt  the 
truth  of  this  as  a  general  proposition,  but  is  this  a  tax? 
Will  a  vote  of  vestry  make  this  rate  a  tax?    Is  it  notft 
burden  already  imposed  by  the  law  ?  Does  it  not  attach 
on  every  occupier  of  land  ?  Is  not  the  tax  already  110'' 
posed   on  the  land  ?    How,  in  principle,  does  it  m^^' 
ter  whether  it  attaches  on  the  land,  or  on  the  pef 
son  who  occupies  the  land  ?   Every  person  who  enter 


(a)  S  J.ff  E,  889. 
(c)  \2A,SrE.  233. 
(e)  a  Curt,  321. 


(6)  3  CurL  «8a 
(«0  12  A.  ^E.  247. 
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00  «  hooce  or  land  in  a  parishi  does  so  subject  to  the  QueenU  Bench. 

burdens^  which  either  the  common  law,  or  the  legis—  '  ^        '** 
lat^re  has  imposed  on  the  house  or  land ;   and  the  duty       Gotuno 
of  repairing  the  parish  church,  is  a  burden  imposed  by        Vslkt. 
the  common  law  on  houses  and  lands/'    Roberts  and 
Oihers  (a)  is  a  case  which  shews  merely  that  the  church- 
wardens alone  cannot  lay  a  rate  to  reimburse  themselves 
ior    money  spent  in  re-edifying  seats  in  churches:  it 
is    dot  now  contended  that  any  such  power  exists.     In 
^^^m  V.  DavenarU  (b)  it  appears,  from  the  two  reports 
^   1  Mod^  that  the  consent  of  the  major  part  of  the 
P^i^isbioners  was  said  to  be  essential  to  the  validity  of 
^e  rate :  but,  from  the  report  in  2  Mod.y  it  seems  that 
tbe  real  question  was  as  to  the  power  of  the  bishop  to 
en&Ue  commissioners  to  tax  and  rate  every  parishioner 
fi>r  the  repair.     The  case,  however,  is  not  quite  intelli- 
gible: for  the  report  in  2  Mod.  ends  with  saying  that 
^  there  may  be  a  libel  to  pay  the  rates  set  by  the  church- 

• 

wardens."   An  early  case,  commonly  cited  on  the  subject 

of  church  rates,  is  reported  variously  asPense\.Prouse(c)y 

pierce  v.  Prouse  (rf),  Hawkitis  v.  Sous  {e)t  Hawkins  v, 

B4me(g)f  Price  v.  Bouse  (A),  and  as  Anonymous  (i).     It 

appears,  however,  that  the  effect  of  that  case  was  merely 

that  the  churchwardens  alone,  without  the  parishioners,  if 

no  notice  of  calling  a  vestry  be  given,  cannot  lay  the  rate, 

ud  that,  except  by  special  custom,  the  parishioners  are 

not  liable  to  repair  the  chancel.     Blank  v.  Newcomb  {k) 

decided  only  that  the  Spiritual  Court  cannot  make  the 

Kite;  Dawson  y.  Wilkinson  {I),  only  that  churchwardens 

(a)  Hetley,  61.  (*)  1  Mod,  194,  236.,  2  Mod.  8. 

(^)  1  Ld.  Roifm.  59.  {d)  1  Salk.  165. 

(0  Carth,  360.  {g)  Holt,  139. 

(*)  12  Mod,  83.     See  Hawkim's  CasCf  5  Mod.  389. 

(')  Comb.  344.  (*)  12  Mod.  327.  S.  C.  Holt,5SA. 

(0  Ca.  K.  B.  temp.  Hard.  381.  S.  C.  Andr,  11. 
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cannot  make  a  rale  to  reimburse  former  churchwanlcnc 
It  is  sometimes  ur<recl  that  the  ordinary  heaclin<j  of  th 
rate,  describing  it  as  made  by  the  churchwardens  am 
parishioners,  shews  the  necessity  of  a  concurrence  by  thi 
greater  number  of  the  parishioners  present.  But,  if  tha 
heading  be  the  universal  form,  an  argument  may  b* 
thence   sunrirested   in  favour  of  the  defendants:  for  i 

CO 

will  be  admitted  that,  if  churchwardens  summon 
vestry  and  no  one  attend  but  themselves,  they  alone,  c 
a  single  churchwarden  alone,  may  lay  the  rate,  as  va 
pointed  out  by  Sir  William  Scott  in  Groves  v.  The  Rectai 
<Jr.  ofHornsey  {a).  In  Thursfield  v.  Joncs[b)  it  was  sai 
by  the  Court  that,  if  the  parish  were  summoned  and  re 
fused  to  meet  or  make  a  rate,  the  churchwardens  migl 
make  one  alone  for  the  repairs  of  the  church.  On  thi 
case,  the  Court  of  Queen's  Bench,  in  Burdcr\.  Vel(y{c 
suggested  that  it  might  mean  that  the  churchwardens 
when  the  parishioners  refused  to  meet,  might  lay  theral 
alone :  and  the  Court  of  Exchequer  Chamber,  in  Vd4 
V.  Burdev  (ri),  seem  to  intimate  that  the  supposition  1 
which  the  dictum  referred  might  be  the  exact  case  no 
before  the  Court.  The  case  of  Gaudcrn  v.  Silh/{e)  ha 
been  disapproved  of  in  the  Court  of  Queen's  Bench,  i 
Burder  v.  Veley^g):  but  the  case  wa§  not  then  si 
fully  reported  as  it  has  since  been:  it  has  been  ap- 
proved of  in  the  present  case  by  Sir  H.  Jenner  Fusi\})\ 
and  the  facts,  upon  examination,  appear  to  have  re- 
sembled the  facts  of  the  present  case  much  mora 
nearly  than  those  of  Burder  v.  Veley  (/).  And  thi 
Court  of  Exchequer  Chamber  (Z)  suggested  an  explan 

(o)  1  Hag.  Com,  i?.  191.  (A)  1  Vent,  367. 

(c)  12  A,  i  E,  250.  (rf)  12  A.  ^  B.  307. 

ie)  Note  (a)  to  VeUy  v.  GoslifiQy  3  CuH.  272. ;  and  I  Cnrt.  394. 
{g)  12  A,  i  E.253.  (A)  3  Curi.  394—331. 

.    (I)  12  ^.  §•  E.  233.  (*)  12  A.  ^E.  SOS. 


X.  VICTORIA  ]  429 

of  it  on  the  supposition  that  the  fncts  were  as  QueetCs  Bench, 
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Gosling 

Sir  P,  Kelb/y  Solicitor  General,  contra.     Gaudern  v.        Veley. 
iliiyia)   is  the  only  authority  which  can  be  cited  in 
.ijif^port  of  this  rate.     Had  the  law  been  as  suggested 
by    the  defendants,  the  practice  of  so  laying  on  rates 
NTOuld  have  been  very  common;  for  the  difficulty  has 
been  of  frequent   recurrence.     But   such  a  principle 
cannot  be  supported.     It  is  true  that  parishioners  are 
liable  to  provide  for  the  repairs  of  the  parish  church : 
but  the  present  question  really  is,  whether  thatliability  is 
to  be  enforced  by  proceedings  inconsistent  with  the  law. 
The  liability  to  this  tax  must,  like  that  to  all  taxation, 
be  enforced  by  means  known  to  the  law,  statutable  or 
customary   and  immemorial.     The   argument  on   the 
other  side  turns  mainly  upon  a  confusion  between  the 
general  duty  to  perform  an  act  and  the  mode  in  which 
the  act  is  to  be  performed.     If  the  mnjority  have  here 
refused  to  do  what  they  ought  to  have  done,  so  that 
a  contempt  or  even   crime    has    been  committed,  that 
does   not  shew  that  there  is  any  way  of  doing  the  act 
without  them  :  it  shews  only  that  the  parties  neglect- 
ing their  duty  are  amenable    to    punishment.     It  ap- 
pears to  be  assumed  that  the  specific  punishment,  the 
censure  of  the  Spiritual  Court,  is  no  longer  dreaded ; 
and  hence  it  is  sought  to  infer  that  the  law  as  to  the 
proper  means  of  laying  on  the  rate  must  be  modified,  or 
interpreted  in  a  new  way.     But  that  is  a  question  for 
the  legislature,  not  for  courts  of  law.     The  authority 
for  imposing  the  rate  must  be  shewn  by  those  seeking 
io    enforce    it :    and    the    single    authority    of  Gau- 
dern  v.  Silhy  (a)  can  be  considered  of  no  weight  since 

(o)  Note  (a)  to  Veley  v.  Gosling,  3  CurL  272.;  and  1  Curl,  394. 
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the  decisions  in  Burder  v.  Feley  (a)  and  J 
Burder  {b\  and  the  comments  made  by  the  C 
those  cases.  Thursfield  v.  Jones(c)^  as  was  shew 
former  judgment  (d)^  is  scarcely  an  authority 
But,  in  truth,  with  these  exceptions,  the  languag 
authorities  is  uniform  in  favour  of  the  right  of 
jority.  Attempts  have  been  made,  on  the  oti 
to  expUin  away  several  of  these  authorities :  bu 
ever  were  the  precise  points  decided,  the  unifix 
the  language  furnishes  a  conclusive  argument  a 
understood  law.  In  1  Oibs.  Cod.  196  (2d  ed.) 
ch.  4.  s.  2.  the  words  are :  ^'  Rates  for  repar 
the  church  are  to  be  made  by  the  churchward 
gether  with  the  parishioners  assembled,  upon 
notice  given  in  the  church.  And  the  major 
them  that  appear,  shall  bind  the  parish:  or, 
appear,  the  churchwardens  alone  may  make  th 
This  means  that  the  act  of  the  vestry  is  the  ad 
majority  of  parishioners  there  assembled,  and 
else.  The  same  language,  as  to  the  right  of  i 
jority,  is  found  in  Whahy  v.  Lambert,  2  Bac.  Ab} 
Churchwardens  (A).  The  mischief  which  ma} 
from  the  duty  existing  without  a  sufficiently  m 
means  of  enforcing  it  has  been  somewhat  exagg 
but  the  argument  is  no  other  than  that  which  wa 
in  the  Case  of  Ship  money  (g),  and  is  now  a 
to  be  fallacious.  It  was  contended  that  the 
was  bound  to  provide  the  means  of  carryin 
war ;  and  then  it  was  sought  to  infer  that,  othe 
failing,   a  tax   might  be   laid  on  without  Pari 


(a)  12  A,  ^  E.  2S3-  (6)  12  A,  i  £.  S65. 

(c)  1  Vent.  367.  (rf)  12  A.  i  E,  2Sa 

(tf)  7lh  ed.  S.  a  3  Ar6.  533.  .''.4'-'. 
(^')  Hex  V.  Hampden,  3  How,  St,  Tr,  8125. 
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fir.  Si.  John,  the  counsel  for  Hampden,  admitted  the   Qu»n*M  Bench, 

•^rieral  principlei   but  denied  the  inference  (a).     The   _J^ l'__ 

^a^e  put  on  the  other  side,  of  a  bridge  or  highway  rate, 

{urnishes  in  fact  an  analogy  against  the  defendants.     If 

the  majority  of  justices  present  refuse,  rightly  or  wrongly, 

to  provide  for  the  repair  of  a  bridge,  that  does  not 

*  

create  a  power  in  the  minority  to  act.     The  argument 

on  the  other  side  really  comes  to  this :  that|  wherever 

the  votes  of  the  majority  proceed  upon  motives  of  which 

a  Court  does  not  approve,  they  are  to  be  disregarded. 

The     same  argument  of  necessity  would   justify  the 

Spiritual  Court  in  imposing  a  rate  which  had   been 

UDanimously  refused  ;  but  the  contrary  is  acknowledged 

law  ^     Rogers  v.   Davenant  {b).     If  overseers  will   not 

make  a  poor  rate  there  is  no  remedy  but  by  punishing 


(O    **  It  must  uaedt  be  granted  that  in  Uiit  butineM  of  defence,  Uie  tu- 
premA    potestas  U  inherent  in  His  Majesty,  as  part  of  bis  crown  and 
kingly  dignity.     So  that  as  the  care  and  provision  of  the  law  of  England 
ntends,  in  the  first  place,  to  foreign  defence;  and,  secondly,  lays  the 
burden  upon  all ;  and,  for  ought  I  have  to  say  against  it,  it  maketh  the 
qusQtity  of  each  man's  estate  the  rule  whereby  this  burden  is  to  be  equally 
proportioned  upon  each  person :  so  likewise  hath  it,  in  the  third  place, 
node  His  Majesty  sole  judge  of  dangers  from  foreigners,  and  when  and 
how  the  same  are  to  be  prevented ;  and,  to  come  nearer,  hath  given  him 
power  by  writ  under  the  great  seal  of  England,  to  command  the  inha- 
bitants of  each  county  to  provide  shipping  for  the  defence  of  the  kingdom, 
*^  msy  by  law  compel  the  doing  thereof.  So,  my  lords,  as  I  still  conceive, 
^  question  will  not  be  dc  persona,  in  whom  the  * suprema  potestas*  of 
giving  the  authorities  or  powers  to  the  sheriff,  which  are  mentioned  in  this 
^'i^doth  lie,  for  that  is  in  the  king:  but.  the  question -is  only  dc  modo, 
■7  V'bat  medium  or  metliod  this  supreme  power,  which  is  in  His  Majesty, 
'^  infuse  and  let  out  itself  into  this  particular ;  and  whether  or  no  in 
tbis  case  such  of  them  have  been  used,  as  have  rightly  accommodated  and 
applied  this  power  unto  this  writ  in  the  intended  way  of  defence  :  for  the 
'*"^  of  England^  for  the  applying  of  that  supreme  power  which  it  hath 
^<wedin  His  Majesty  to  the  particular  causes  and  occasions,  hath  set 
""^0  a  method  and  known  rules,  whicli  arc  necessarily  to  be  observed." 
'iffow.  St.  Tr.  860. 

^^')   1    Mod.  19-1.  236. 
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them.  The  analogy  of  corporate  elections  has  h^^^ 
urged  in  consequence  of  the  language  of  the  Court  ^^ 
Exchequer  Chamber  in  Veley  v.  Burder  (a).  But  l^^c 
case  supposed  has  no  resemblance  to  the  present.  .jSf 
electors  are  simply  silent,  or  only  protest,  as  in  Oldknar^^^ 
V,  JVatnwrigki  (b)  (which  is  the  same  case  as  Bex  fc-?=^- 
Foxcrqfi  (c)),  they  of  course  do  not  vote,  and  lea?  -^e 
the  question  in  the  hands  of  those  who  do.  But  ber- 
the  majority,  so   far  from  declining  to  vote,   do  vot 

«  

directly  on  the  question  put.     IPatleson  J.    They  onl^ 
pass  a  resolution  against  rates  in  general.]    Either  ibatL  .^^ 
a  direct  negative  on  the  proposed  rate,  or  the  question  c^  ^ 
that  rate  was  never  put  at  all :  the  latter  view  is  the  mo^  ^ 
favourable  for  the  plaintiff;  because  then  the  opiniom"! 
of  the  majority  has  not  been  taken  at  all,  and  the  mE  — ' 
nority  have  acquired  no  right.     But  it  ought  perhap  ^ 
to  be  conceded  by   the  plaintiff  that   voting  for  tli^^ 
amendment  was  a  direct  negative  of  the  rate  proposecf   '^ 
The  case  is  then  exactly  the  reverse  of  Oldknaw  v.  Wain  — 
"Wright  {b) :  there  is  a  direct  vote  (right  or  wrong)  or'*- 
the  only  question  before   the  meeting:  it  is  as  if,  ix^M- 
Oldknow  V.  Wainwn'ghl  (b)f  the  question  proposed  hsuM- 
been    whether    Seg)'ave    should    be    town   clerk,  and 
there  had  been  a  majority  of  noes.     But  then  the  rea^^ 
soning  of  the  Court  could  not  have  been  applicable  ^ 
and  the  judgment  must  have  been  the  other  way.    ThaC 
distinctly    appears   from    Lord   MaiisfielcPs    judgment 

in  Rex  v.  Monday  (d).     As  to  the  case  of  votes  givers 

• 

for  a  non-existing  person,  or  a  person  known  to  be  dis^ 
qualified,  those  are  no  votes  at  all.     Here,  supposic^g 


(a)  12  A,  ^£.308. 
(c)  2  Bur,  1017. 


(6)  1  W.  BL  229. 
(d)  2  Cowp,  53a  539. 


hat  were  so,  it  would  be  unmeaning  to  put  the 
stioD.  The  eSect  of  the  negative  is,  that  tlie  act  is 
done  and  there  is  a  contempt,  as  in  the  case  of  a 
poration  not  agreeing,  upon  mandamus,  to  any  elec- 
I,  the  votes  being  equal  for  the  candidates ;  Regina 
Viapman  (&),  Election  cases,  however,  are  sui  generis : 
>  or  more  candidates  are  proposed ;  and  the  electors 
e  onljr  power  to  select  one.  [^Coleridge  J.  It  Is  not  to 
Aions  only  that  the  rule  as  to  throwing  away  votes 
ilea.'}  The  more  close  analogy,  as  suggested  by  the 
jrt  of  Exchequer  Chamber  in  yeley  v.  Burder  (c) 
opting  the  view  taken  in  Eiders  v.  Davenant  (d)),  is 
t  of  a  by  law.  But  the  principle  contended  for  on  the 
er  side  would,  if  true,  apply  to  any  corporate  act. 
us,  suppose  that  a  mandamus  commanded  the  cor- 
ntion  to  affix  the  corporate  seal  to  a  bond,  and  that, 
majority  of  the  town  council  having  voted  against 
sealing,  a  single  member  chose  to  affix  the  seal ; 
afterwards,  in  an  action  on  the  bond,  Noa  est  factum 
e  pleaded  :  could  the  issue  be  found  in  tlie  affirm- 
e?  And  would  there  not  be  a  contempt  on  the  part 
be  corporation  ? 
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rate  proposed,  but  any  rate  whatever ;  and  that  was 

refusal,  by  those  voting  for  it,  to  take  part  in  the  lega' 

proceedings  of  the  meeting.     It  would  have  been 

idle  form  to  propose  the  rate  to  the  parties  so  refusii 

A  sufficient  locus  poenitentiae  was  afforded  by  the  qn< 

tion  whether  any  other  rate  was  proposed.     It  is  n< 

important  to  consider  whether  the  amendment 

properly  put  at  all :  it  is  sufficient  that  there  was  a  dc 

claration  by  those  voting  for  it,  tantamount  in  law  to 

refusal  to  take  part  in  the  proceedings.     It  may 

that,  in  some  cases,  the  Court  cannot  inqoirs  into  tbm' 

motives  of  an  act,  but  have  only  to  see  what  act  S 

really  done :  but  here  the  parties  themselves  incoi 

rate  their  opinion  into  the  act,  and  thus  determine  i 

character.  That  the  motives  of  a  refusal  can  be  examii 

into  appears  from  the  language  of  the  Court  of  Dek 

gates  in  Crreenwood  v.  Greaves  {a).     If,  at  an  electic^^i 

of  member  of  parliament,  a  candidate  were  propose^i* 

and  an  elector  were. to  propose  (for  instance)   the 

turning  officer,  and  the  question  were  put  as  to  the  tw 

undoubtedly  the  first  candidate  would  be  elected,  how^' 

ever  small  a  number  voted  for  him.     It  is  said  thmt 

a  rate  cannot  be  imposed  except  by  statute  or  imme' 

morial  law  or  custom :  the  answer  is  that  the  rate  here 

was  laid  on,  according  to  immemorial  law,  by  the  ms- 

jority:  and  this  is  the  answer  to  the  argument  sug* 

gested  from  the  use  of  that  word  in  the  authorities: 

the    question    is    whether    here    the   majority,  legally 

speaking,  did  not  vote  for  the  rate.     [^Coleridge  J.    The 

question  put  was,  not  whether  there  should  be  a  rate  at 

all,  but  whether  there  should  be  the  particular  rate.] 


(a)  4  Bag,  Ecc.  i?.  77.  83. 
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ut  the  amendment  was  a  refusal  to  lay  on  any  rate.   Queen's  Bench. 

I  is  also  argued  that  no  new  law  arises  upon  a  par-     ^ *-^ 

calar  remedy  becoming  inadequate:  but  the  law  in-  Omlikg 
isted  on  by  the  defendants  is  the  old  law.  As  to  the  Vklit. 
!3aae  of  Ship  money,  the  general  liability  to  the  tax 
n  question  was  never  admitted  by  HampdetCs  counsel. 
^t  is  said  that  the  analogy  suggested,  from  the  law 
IS  to  bridges  and  highways  fails,  because  the  repair 
yf  those  cannot  be  done  if  the  proper  parties  refuse  to 
soDcur.  But  these  instances  were  suggested  only  to 
point  out  the  nature  of  the  general  liability:  it  is 
possible  that  difiiculties  of  detail  may  exist  in  the 
psiticolar  cases.  Then,  with  respect  to  affixing  a  seal 
by  the  minority  of  the  corporation :  if,  on  the  issue  on 
Non  est  factum,  a  bond  were  produced  bearing  the 
corporate  seal,  it  is  very  questionable  whether  the  de- 
fimdants  would  be  allowed  to  shew  that  a  majority  had 
given  an  illegal  vote  against  affixing  it. 

Cur.  adv.  vult. 

Lord  Dbnman  C  J.  now  delivered  the  judgment  of* 
*e  Court. 

^e  are  now  to  give  our  judgment  in  this  case,  which, 

from  its  importance -and  difficulty,  and  from  other  cir- 

^^■laitatlces,   has  been  delayed  longer  than  we  could 

"'^cve  wished.    In  so  doing,  it  will  be  unnecessary  to  go 

^^to  the  history  of  the  transactions  which  have  given 

^^iitence  to  the  cause ;  and  the  rather  as,  in  the  course 

^  our  observations,  we  shall  think  it  right  to  examine 

^otely  the  allegations  on  the  record,  on  which  alone 

our  decision  must  turn. 

The  question  in  the  cause  is,  whether  the  rate  men- 
tmed  in  the  declaration  has  been  well  made.     And, 
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before  we  enter  into  the  examination  of  particulars, 
may  be  as  well  to  state  that  we  conceive  it  to  be  no 
clearly  settled  that  a  church  rate  can  only  be  made 
the  churchwardens  and  parishioners  in  vestry  assemble^^^ 
understanding  the  former  term  to  include  the  latter  aL  .^ 
if  no  other  parishioners,  after  due  notice,  attend,  a^x/ 
understanding  the  latter  term  to  include  occupiers,  stl- 
though  not  personally  resident  in  the  parish*     Wiieo 
so  assembled,  the  major  part   will  bind   the  minori{)r 
and  the  whole  parish,  for  the  purpose  of  making  the 
rate,   and   in   every    legal   incident   thereto.      Unless, 
therefore,  the  present  rate  can  be  shewn  to  have  beeu^ 
ia  a  legal  sense,  made   by  the  majority  of  those  as- 
sembled in  vestry  on  the  occasion  mentioned  in  ibe 
declaration,  and  taking   part   in   the   proceedings  for 
which  they  were  then  assembled,  it  is  not  a  valid  rate: 
and  the  burthen  of  proof  is  certainly  cast  on  those  wbo 
affirm  its  validity. 

Upon  the  argument  of  this  case,  the  counsel  for  the 
defendants  did  not  shrink  from  meeting  his  opponent 
on  this  principle.  Majority  he  truly  asserted  to  mean 
legal  majority :  and  he  contended  that,  although  there 
might  be  numerically  more  vestrymen  present  wlw 
were  in  intention  adverse  to  the  rate  than  those  who 
voted  for  it,  yet  the  majority  of  votes  legally  expressed 
was  in  its  favour.  This  position  he  sought  to  establish 
by  shewing  that  the  vestrymen  who  were  so  adverse 
had  thrown  away  their  votes  :  and  he  likened  this  case 
to  those  which  have  been  decided  in  regard  to  cor- 
porate assemblies  for  corporate  elections,  or  the  meet- 
ings of  freeholders  or  burgesses  in  elections  to  the 
House  of  Commons.  It  may  be  convenient^  therefore, 
in  the  first  place,  to  examine  into  the  principle  <m 
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hich  this  rule  as  to  corporate  and  other  elections  ap-   QueetCs  Bench. 

ri847  1 

•ars  to  have  been  established,  and  then,  after  stating    .1: . 

le  facts  which  these  pleadings  disclose  widi  regard  to       OoniKo 
e  proceedings  now  in  question,  to  see  whether  it  is        Vitir. 
'operly  applicable  to  those  facts,   so  as   to  be  the 
X^und  work  of  our  decision. 

first:  the  cases  in  which  the  rule  has  been  either 
Ated  or  applied  in  regard  to  corporate  elections  are 
iTj  numerous.  It  may  be  sufficient  to  refer  to  four  of 
Le  most  important,  either  for  the  arguments  or  the 
dgments ;  Oldknam  v.  Wdinwright  (a),  Rex  v.  Mon^ 
3f  (5),  jBfir  V.  Hawkins  {c)  and  Rex  v.  Parry  (rf).  The 
salt  of  the  decisions  appears  to  be  this.  Where  the 
uyority  of  electors  vote  for  a  disqualified  person  in 
;norance  of  the  fact  of  disqualification,  the  election 
iay  be  void  or  voidable,  or,  in  the  latter  case,  may  be 
apable  of  being  made  good,  according  to  the  nature  of 
he  dbqualification :  the  objection  may  require  ulterior 
Proceedings  to  be  taken  before  some  competent  tribunal, 
in  order  to  be  made  available ;  or  it  may  be  such  as  to 
place  the  elected  candidate  on  the  same  footing  as  if  he 
i^ever  had  existed  and  the  votes  for  him  were  a  nullity. 
Rut  in  no  such  case  are  the  electors  who  vote  for  him 
deprived  of  their  votes  if  the  fact  becomes  known  and  is 
declared  while  the  election  is  still  incomplete.  They 
i^ay  instantly  proceed  to  another  nomination,  and  vote 
^or  another  candidate.  If  it  be  disclosed  afterwards, 
^he  party  elected  may  be  ousted  and  the  election  de- 
dared  void  ;  but  the  candidate  in  the  minority  will  not 
^  deemed  ipso  facto  elected.     But,  where  an  elector 

(a)  Or  lUrr.  Foxcroft,  2  Burr.  1017.  S.  C.  1  ir.  BL  229. 
(*)  «  Cowp.  530.  (c)  10  East,  211. 

(</)  14  East,  549. 
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before  voting  receives  due  notice  that  a  particular  can- 
didate is  disqualified,  and  yet  will  do  nothing  but  tendet 
his  vote  for  him,  he  must  be  taken  voluntarily  to  &1> 
stain  from  exercising  his  franchise;  and  therefore,  ho'v. 
ever  strongly  he  may  in  fact  dissent,  and  in  however 
strong  terms  he  may  disclose  his  dissent,  he  must    be 
taken  in  law  to  assent  to  the  election  of  the  opposio^^ 
and  qualified  candidate ;  for  he  will  not  take  the  on/3 
course  by  which  it  can  be  resisted,  that  is,  the  helpi 
to  the  election  of  some  other  person.     He  is  present 
an  elector;  his  presence  counts  as  such  to  make  up 
requisite  number  of  electors,  where  a  certiun  number  i^ 
necessary :  but  he  attends  only  as  an  elector  to  pei^^nc^^ 
the  duty  which  is  cast  on  him   by  the  franchise  b^ 
enjoys  as  elector:  he  can  speak  only  in  a  particalaK* 
language ;  he  can  do  only  certain  acts :  any  other  lan^ 
guage  means  nothing;  any  other  act  is  merely  null' 
his  duty  is  to  assist  in  making  an  election.     If  he  dis^ 
sents  from  the  choice  of  A.  who  is  qualified,  he  mast 
say  so  by  voting  for  some  other  also  qualified :  be  his 
no  right  to  employ  his  franchise  merely  iu  prevention 
an  election  and  so  defeating  the  object  for  which  be  is 
empowered  and  bound  to  attend.     And  this  is  a  wise 
and  just  rule  in  the  law.     It  is  necessary  that  an  ele^ 
tion  should  be  duly  made,  and  at  the  lawful  time;  ibe 
electoral  meeting  is  held  for  that  purpose  only:  todi 
but  for  this  rule,  the  interest  of  the  public  and  the  po^ 
pose  of  the  meeting  might  both  be  defeated  by  the  per* 
verseness  or  the  corruption  of  electors  who  may  seek  some 
unfair  advantage  by  postponement.     If  then  the  elector 
will  not  oppose  the  election  oi  A.  in  the  only  legal  vajt 
he  throws  away  his  vote  by  directing  it  where  it  has  no 
legal  force ;  and,  in  so  doing,  he  voluntarily  leaves  un- 
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opposcdf    I.  e.  assents    to,    the    voices    of  the  other   QueaCt  Bench. 
electors.  J!!!!:l. 

Where  the  disqaalification  depends  upon  a  fact  which  Gosuko 
mAy  be  unknown  to  the  elector,  he  is  entitled  to  notice ;  Vnsr. 
for,  without  that,  the  inference  of  assent  could  not  be 
&irly  drawn,  nor  would  the  consequence  as  to  the  vote 
be  just.  But,  if  the  disqualification  be  of  a  sort  whereof 
Aotice  is  to  be  presumed,  none  need  expressly  be  given: 
no  oae  can  doubt  that,  if  an  elector  would  nominate 
^>^cl  vote  only  for  a  woman  to  fill  the  office  of  mayor  or 
bui]gess  in  parliament,  his  vote  would  be  thrown  away  : 
tbere  the  fact  would  be  notorious ;  and  every  man 
^oiild  be  presumed  to  know  the  law  upon  that  fact. 

It  follows  from  these  observations  that   the  true 
ground  of  the  decision  is  that  stated  by  Lord  Manffield 
ii^  the  case  first  cited  (a).    <<  Whenever  electors  are  pre- 
sent, and  do  not  vote  at  all,"   ^'  they  virtually  acquiesce 
m  the  election  made  by  those  who  do."    In  that  case 
*  the  numerical  majority  contented  themselves  with  pro- 
tesdng  against  the  election  of  him  for  whom  the  mi- 
nority voted.     In  the  case  of  Taylor  v.  The  Mayor  of 
B(Uh{b)  the  counsel  in  argument  took  the  distinction 
between  not  voting  at  all  and  voting  for  the  disqualified 
candidate :  they  admitted  that  silence  might  well   be 
held  to  give  consent,  but  that  voting  for  the  other  can- 
didate was  an  express  negative :   it  was  the  only  way, 
tbey  said,  of  voting  against  one  to  vote  for  the  other. 
Bat  the  Court  overruled  the  distinction :  to  vote  for  a 
person  not  qualified,  they  said,  was  the  same  thing  as 
not  to  vote  at  all,  which  it  was  admitted  would  have 
been  a  constructive  assent. 

(«)  Rex  V.  Foxerqft,  2  Burr.  1021. 

(b)  3  Luders,  324.     Note(//)  to  The  disc  of  Ihc  Dhlrict  of  Borough 
'f  Kirhcattf  ^c. 
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It  will  not  escape  observation  that  in  all  these 
the  law  required  the  concurrence  of  a  majority  of  tl^ 
electors  present  to  make  the  election  good*  In  nax^ 
of  them  could  it  be  stated  as  a  tenable  proposition  tK^ 
the  minority  could  bind  the  majority,  or  make  a  gooc 
election  against  their  votes.  In  all  of  them,  too,  tbc 
numerical  majority  were  de  facto  opposed  to  the  elec- 
tion made.  Yet  this  fact  was  never  considered  as  ren- 
dering the  election  in  law  other  than  by  an  actual 
majority* 

Whether  the  rule  we  have  now  been  examining  woulc^ 
apply  to  the  proceedings  of  a  vestry  assembled  to  mak^s 
a  church   rate,  was  a  question  first  suggested  by  tb< 
Court  of  Error  in  the  case  of  Velei/  v.  Burder  (a), 
originating  with  the  Court.     In  point  of  authority,  i 
can  be  put  no  higher  than  as  a  suggestion,  a  polo 
stated  as  fit  for  inquiry.     At  the  same  time^  some  weighs 
must  be  necessarily  attached,  we  think,  even  to  sudi  m^ 
suggestion  of  so  high  a  Court,  made  in  so  elaborate  a* 
judgment  on  a  matter  so  important,  especially  as  it  was 
obvious  that  the  suggestion  must  lead  to  a  very  expen- 
sive experiment,  as  it  has  done  in  the  present  case. 
Thus  far  important,  and  no  farther,  do  we  consider  the 
passage  alluded  to  in  the  judgment  to  have  been. 

Undoubtedly  some  weight  must  be  allowed  to  tbe 
observation  that,  although  there  have  been  periods 
where  a  great  difficulty  existed  in  procuring  the  makiDg 
of  church  rates,  this  principle,  though  easy  of  applicar 
tion,  never  appears  to  have  been  resorted  to  or  thoogbt 
of.  But,  in  the  first  place,  the  rule  itself  as  appli- 
cable to  electors  of  any  kind,  does  not  appear  to  ha^ 
received  any  judicial  sanction  till  long  after  tbe  tern- 


(a)  l^A.^K  908. 
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porary  difficulty  as  to  church   rates  had  died  away*  Quceti*s  Bench. 
And,  secondly,  the  peculiar  mode  of  proceeding  which      *■        '^ 
may  be  considered  as  equivalent  to  the  throwing  away       Go«liko 
of  votes  does  not  appear  to  have  been  ever  adopted        Vkuet. 
before  the  present  occasion.     And,  besides,  those  who 
arc  familiar  with  the  manner  in  which  our  common  law 
faa^  been  built  up  and  declared  by  judicial  resolutions 
^^ill  be  aware  that  the  mere  lateness  of  time  at  which  a 
ptrinciple  has  become  established  is  not  a  strong  argu- 
ment against  its  soundness,  if  nothing  has  been  previ- 
oixsly  decided  inconsistent  with  it,  and  it  be  in  itself 
consistent  with  legal  analogies. 

These,  however,  are  on  both  sides  but  in  the  nature 

oP  make-weights,  which  will  not  in  themselves  dispose 

oF  the  question :  the  cardinal  point  of  which  appears  to 

us   to  be  this:  "whether ^  under  the  circumstances  stated 

m  the  declaration^  it  was  conclusively  the  duty  of  the 

parishioners  assembled  on  that  occasion  in  vestry  to  mahe 

the  rate  proposed  to  them.     It  is  necessary,  therefore, 

before  we  proceed  in  the  inquiry,  to  see  exactly  what 

&re  the  facts  alleged. 

The  declaration,  which  is  demurred  to  generally,  sets 
out  the  libel:  and,  as  the  question  is  whether  it  was  proper 
to  admit  that  to  proof,  the  allegations  in  it  must  for  the 
present  purpose  be  argued  upon  as  true.  It  commences 
with  stating  the  want  of  repair,  continued  and  increasing 
from  1834;  the  holding  of  vestries,  and  the  refusal  of 
My  rate  for  the  repair,  or  for  providing  necessaries  for 
the  decent  celebration  of  divine  service ;  the  making  a 
nte  by  the  churchwardens  alone  in  June  1837,  out  of 
vestry,  and  after  a  refusal  by  the  parishioners  in  vestry ; 
proceedings  to  enforce  the  payment  of  this  rate,  and  the 
prohibition  issued  from  this  Court.    A  subsequent  vestry 
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and  refusal  in  18419 — although  a  continuing  want  of 
repair  and  of  funds  in  the  hands  of  the  churchwardens, 
—  the  making  of  a  survey  and  estimate,  with  the  due 
exhibition  of  it  to  the  parishioners,  are  averred.     It  theo 
alleges  that  the  same  wants,  continuing,  were  set  out  in 
an  affidavit  brought  into  the  Consistorial  Court;  amf 
that  thereon   a  decree   issued,  requiring   the  chuftb- 
wardens  and  parishioners  to  shew  cause  why  a  monition, 
should  not  issue  against  the  churchwardens  to  take  the 
necessary  steps  to  put  the  church  in  repair,  and  for 
providing  necessaries  for  the  decent  celebration  of  divine 
service   therein^  and,  amongst  other  things,  to  call  a> 
vestry  for  a  certain  day,  place  and  hour  for  the  purpose 
of  making  a  rate ;  and  against  the  parishioners,  to  meet- 
in  such  vestry,  and  then  and  there  to  make  a  rate  for  wi 
tcnoards  the  purposes  aforesaid.    The  decree  then  warned 
them  that,  unless  they  appeared  and  shewed  good  caose 
to  the  contrary,  the  monition  would  be  decreed  accord-' 
ingly.     It  further  states  the  due  service  of  the  decree^ 
that  no  cause  was  shewn,  the  appearance  and  submis- 
sion of  the  churchwardens,  the  nonappearance  of  the 
parishioners,  and  the  issuing  of  the  monition,  its  serrice 
and  return.     It  goes  on  to  state  the  continuance  of 
those  circumstances  which  made  a  rate  necessary,  and 
the  meeting  of  the  vestry  in  July  1841,  in  obedience  to 
the  monition.     And  this  brings  us  to  the  prodeedings  on 
which  this  case  arises.    The  monition  and  notice  of 
vestry   were  read ;  the  churchwardens   produced  and 
exhibited  a  survey  and  estimate ;  the  necessity  for  tbe 
repairs  was  not  disputed  or  denied;  nor  was  any  ob- 
jection made  to  the  amount  of  the  estimate.     A  rate  of 
2s.  in  the  pound  was  then  proposed  and  secondedi  far 
the  necessary  repairs  of  the  church,  and  for  providing 
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tecessaries  for  the  decent  celebration  of  divine  service   Queen's  Bench. 
ad  offices  therein.     And  thereupon  it  is  alleged  that      '•  -* 

d  amendment  was  moved  and  seconded,  which,   al-       Gotuiro 
lough  somewhat  long,  it  may  be  right  to  give  in  its        Vsunr. 
srms.    ^  That  all  compulsory  payments  for  the  sup- 
3vt  of  religious  services  of  any  sect  or  people  appear 
»  the  majority  of  this  vestry  to  be  unsanctioned  by  any 
>ition  of  the  New  Testament  Scriptures,  and  altogether 
^posed  to  and  subversive  of  the  pure  and  spiritual 
iaracter  of  the  religion  of  Christ:  but  that,  for  any 
le  religious  sect  to  compel  others  which  disapprove 
leir  forms  of  worship  or  system  of  church  government, 
r    which  dissent  from  their  religious  principles  and 
"eeds,  to  nevertheless  submit  to  support  and  extend 
lein,  appears  to  this  vestry  to  be  a  yet  more  obvious 
ivasion  of  religious  freedom  and  violation  of  the  rights 
>f  conscience;  while  also  it  appears  to  be  a  gross  injus- 
tice to  dissenters,  as  citizens,  to  compel  them  to  pay  for 
the  religious  services  of  others  in  which  they  have  no 
part,  while  they  build  their  own  chapels,  support  their 
own  ministers,  and  defray  the  expenses  of  their  own 
worship.     That,  compulsory  church    rates,   and  more 
especially  such  rates  upon  dissenters,  thus  appearing  to 
be  as  a  tax  unjust,  and  as  an  ecclesiastical  imposition 
adverse  to  religious  liberty  and  contrary  to  the  spirit 
of  Christianity,  this  vestry  feels  bound  by  the  highest 
obligations  of  social  justice  and  of  religious  principle 
^0  refuse  to  make  a  rate^  and  does  refuse  accordingly.^^ 
This  amendment,  on  the  shew  of  hands,  was  declared 
to  be  carried;  and  no  poll  was  demanded.     The  libel 
proceeds  to  state  that,  immediately  after,  and  while  the 
parishioners  continued  iii  vestry  assembled,  the  ques- 
ion  was  put  whether  any  other  amendment  was  pro- 
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posed,  or  any  other  proposition  as  to  the  amount  of 
rate  was  made;  no  affirmative  answer  was  reiorned; 
nor  was  any  other  motion  or  proposition  made  toiranis 
discharging  the  obligation  of  repairing  the  parish  cbnrch. 
That  thereupon  the  churchwardens  and  others  of  the 
parbhioners,  then  and  there  present  in  the  vestry,  dkl* 
in  obedience  to  the  monition  and  in  discharge  of  imt- 
obligation,   at   the   said   meeting,   and    while  the  pa- 
rishioners continued  so  assembled  in  vestry,  rate  and 
tax  the  parishioners,  for  the  necessary  repair  ofth^ 
church,  and  for  providing  necessaries  for  the  decern^ 
celebration  of  divine  service  and  offices   therein,  ik^' 
several  sums  of  money  mentioned  in  the  said  rate^  being^«> 
rate  of  25.  in  the  pound,  and  that,  accordingly,  a  rate  of 
2s.  in  the  pound  was  then  and  there  produced,  mad  ^ 
and  signed  by  the  vicar,  churchwardens  and  others  of 
the  parishioners,  then  and  there  present;  one  of  theop^ 
ponents,  on  behalf  of  himself  and  others,  protesting  (ff) 
against  this  proceeding.     This  closes  the  statement  of 
the  libel,  as  to  the  circumstances  under ^vhich  and  th^ 
manner  in  which  the  rate  in  question  was  made,  and  i^ 
all  that  is  material  to  the. question  now  before  us. 

We  are  now  to  determine  how  far  the  principle  de" 
duced  from  the  cases  examined  in  the  former  part  of  our* 
judgment  is  properly  applicable  to  the  facts  contained 
in  this  statement. 

And,  first,  it  is  essential  to  determine  what  is  their  suW 
stance  and  real  import.  On  this,  two  general  remarks 
at  once  occur.  The  first,  that  this  was  not  a  vestry 
called,  in  the  ordinary  way,  on  the  mere  motion  of  the 
parishioners,  or  any  part  of  them,  or  of  the  churcb- 
wardens,  but  in  obedience  to  a  moriition  from  the  Coart 


(a)  Ante,  p.  420. 
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o/*  competent  jurisdiction  in  such  matters,  the  monition   Qveen'i  Boidu 

ipecifying  the  time,  place  and  purpose  of  the  meeting.  _!: '-f  _ 

W^  should  have  been  glad  if  the  judgments  in  the       ^^^^^ 
Ecolesiastical  Courts  had  thrown  any  light  on  the  im-        VsLsr. 
pox*€ance  of  this  circumstance:  but  they  do  not:  the 
leaT-ned  Judge  of  the  Consistory  Court,  who  held  the 
rates    illegal,  according  to  Mr.  Johnson's  Report,  pages 
5U    <£^  (0)9  notices  it  shortly  in  his  most  able  judgment, 
e&prcssing  a  doubt  whether  it  was  regular  to  fix  the  day 
snd   liour  for  holding  the  vestry  in  the  monition,  treats 
the    monition  as  if  it  were  only  to  call  a  vestry  for  the 
fBTjHxe  of  making  a  rate ;  whereas  it  goes  farther  and 
directs  the  parishioners  not  merely  to  consider  whe- 
ther a  rate  shall  be  made  but  ^^  then  and  there  to  make 
a  rate  for  and  towards  thepur2J0se  aforesaid^*  and  sums 
up  by  saying,  *^  the  rate  was  made  in  pursuance  of  the 
direction  of  this  Court,  and  till  the  contrnr}'  shall  be 
decided,  I  must  consider  that  direction  as  legal,  and 
made  on  competent  authority."     If  the  direction  were 
legal  and  made  on  competent  authority,  and  the  rate 
ivas  made  in  pursuance  of  that  direction,  it  would  seem 
dificult  to  deny  its  validity. .  And  in  this  there  would 
be  much  reason,  and  no  injustice:   there  can  be  no 
doubt  that  the  Ecclesiastical  Court  has  a  general  juris- 
diction in   the   subject  matter:    the  regularity  of  the 
decree  and  the  monition  have  not  been  questioned  :  and 
the  latter  issues  against  parties  making  default.     It  is 
clear,  however,  that  the  learned  Judge  did  not  intend 
to  be  understood  as  his  words,  if  correctly  reported, 
might  seem  to  import :  nor  do  we  mean  to  rely  on  this 
fact  as  establishing  the  legality  of  the  rate,  for  this  ob- 

(a)  Judgments  in  the  Braiutree  Onirch-Batc  CasCy  h;/  Cidhbert  W,  Jo'tn- 
^oiu     1843.     And  sec  Vcley  v.  Goslings  3  Curt.  284,  *2S5, 
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vious  reason^  among  others,  that,  unless  the  rate  csi.^ 
be  truly  said  to  have  been  made  by  the  vestry,  f.  e.  iix^ 
legal  majority  of  votes,  it  was  not  made  according    to 
the  directions  of  the  monition :  and  so  this  point  will 
resolve  itself  into  the  more  general  one. 

But,  although  the  fact  does  not  in  itself  establish  tbe 
validity  of  the  rate,  it  is  not  without  its  importance  as  st 
circumstance  to  determine  the  character  of  the  conduct 
pursued  by  the  majority,  and  the  true  import  of  the 
amendment  which  they  carried  upon  the  motion  for  im- 
posing the  rate. 

We  pass  to  the  second  and  more  general  point,  the 
character  of  the  proceedings  at  the  vestry.     It  appears 
then  that,  that  meeting  being  duly  constituted,  no  one 
disputed  the  necessity  for  repairs ;  no  one  objected  totho 
amount  of  the  estimate ;  and,  when  a  rate  of  2s.  ia  tii& 
pound  was  proposed,  no  one  questioned  the  propriety 
of  that  as  to  the  amount;  farther,  no  one  proposed  tha<^ 
the  parishioners  should  in  any  other  *mode,  as  by  laboaf 
or  contribution  of  materials,  if  such  a  mode  could  bav^ 
been  adopted,  put  the  church  in  repair.     The  only  ob' 
jection  was  to  the  law  which  cast  on  them  the  burden 
of  the  repair ;  and  this  ended  in  a  protest  against  all 
compulsory  church  rates,  and  a  refusal  to  make  say 
rate.     This  objection,  improperly  called  an  amendmoit 
on  the  first  proposition,  the  chairman,  perhaps  un- 
wisely, took  the  sense  of  the  meeting  on ;  and  it  pre- 
vailed, upon  the  shew  of  hands ;  no  poll  was  demanded; 
but  the  chairman  gave  full  opportunity  for  the  proposal 
of  any  other  and  more  legal  amendment :  and,  none 
being  proposed,  the  party  in  favour  of  the  original  pro- 
position reverted  to  it,  and  made  and  signed  the  rate  of 
2.?.  accordingly,  the  majority  offering  no  further  oppo- 
sition :  for  llic  protcbt  cannot  properly  be  so  called, 
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eing  unaccompanied  with  any  proposal,  and  nothing    QmeiCt  Bench, 
lore  than  a  perseverance  in  abstaining  from  all  share      ^        '^ 
a  the  business  of  the  day.  Gon-iito 

N'ow  it  is  perfectly  clear  that  the  course  pursued  by  Vklxt. 
he  majority  was  one  contrary  to  the  law,  and  beyond 
lie  only  purposes  for  which  they  were  assembled,  con- 
trary to  their  duty,  and  beyond  their  competency  as 
vestrymen ;  a  course  perfectly  irrelevant  to  the  proposi- 
tkni  submitted  to  them,  as  much  as  if  they  had  pro- 
tested against  the  existence  of  an  Ecclesiastical  Courts 
or  government  by  Queen,  Lords  and  Commons,  or  had 
foted  the  Established  Church  to  be  a  nuisance. 

The  law  has  cast  on  the  parishioners  the  duty  of 
repairing  the  church :  on  this  point  it  leaves  them  no 
option:  on  the  parishioners,  in  vestry  assembled,  it 
ctsts  the  duty  and  confers  the  privilege  of  determining 
whether  any  and  what  repairs  are  needed,  whether  the 
estimates  be  proper,  what  amount  will  be  necessary,  and 
what  will  be  the  just  proportions  in  which  the  common 
burden  shall  be  borne  by  the  individuals.     These,  and 
these  only,  were  the  purposes  for  which  they  were  as- 
sembled: and,  in  this  assembly,  they  were  not  acting 
merely  as  individuals,  but  represented  the  whole  parish, 
and  were  capable  of  binding  the  whole  parish  in  all 
that  regarded   the  lawful   purposes    of  the   meeting. 
Accortlingly,  they  agree  that  the  repairs   are  needed, 
the  estimates  correct,  the  proposed  rate  reasonable  in 
amount ;  but  the  majority  stop  there  ;  they  will  neither 
vote  that  rate,  nor  any  other ;  they  will  only  protest 
against  compulsory  church  rates,  and  refuse  to  agree 
in  making  any  rate,  including  therein,  necessarily,  that 
which  had  been  proposed.     The  original  motion  then 
remained  without  any  amendment  to  displace  it.     Full 
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opportunity  was  given  to  move  any  other  oonsis: 
with  the  purpose  of  the  meeting:  and,  none  b^/^ 
moved,  it  was  clearly  unnecessary  again  to  propose  tie 
original  motion  :  but  they  who  were  willing  to  per&mm 
the  duty  for  which  they  were  assembled  vote  upon  k^ 
and,  in  pursuance  of  their  vote,  claim  to  have  made  thtfS 
rate  which  is  now  in  question. 

Before  we  proceed  to  examine  the  legal  effect  of  this^ 
it  may  be  well  to  observe,  although  it  would  hardly 
escape  notice,  that  this  examination  steers  quite  cleiroP 
the  question  which  has  been  so  much   discussed  on. 
former  occasions,  the  mode,  namely,  of  compellii^  & 
vestry  to  make  a  rate,  or  of  punishing  parishioners  who 
refuse  to  make  one  when  necessary:  for  it  is  contended 
that  the  vestry  has  made  a  good  rate ;  that  the  parishioners 
iave^  in  this  respect,  done  their  duty.     The  plaiDtiflf 
denies  this.     The  decision  will  not  be  directly  affected 
by  the  previous  judgment  of  this  Court  or  the  Coart  9€ 
Exchequer  Chamber. 

Let  us  now   examine   whether  the  position  of  the 
defendants  can  be  maintained,  that  a  good  rate  has  been 
made ;  in  other  words,  whether  they  are  right  in  sop^ 
posing  that  the  same  rule  may  be  applied  to  the  prtK 
ceedings   of  a  vestry,  assembled   for  the  purpose  for 
which  this  was  assembled,  which  has  been  established 
in  the  cases  above  referred  to.     This  will' depend  on 
whether,  under  the  circumstances,  it  was  conclusivdy 
the  single  duty  of  the  vestry  to  make  the  rate  proposed. 
If  it  were,  it  will  not  be  diiRcult  to  arrive  at  the  con- 
clusion that  any  number  of  those  who  were  present  and 
unwilling  to  perform  it  cannot  prevent  the  others  who 
were  willing  by  saying  or  doing  any  thing  which  was 
merely  beside  the  purpose  of  the  meeting. 
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It  is  alleged  by  the.  plaintiff  that,  in  the  corporation    QHem*$  Bench  . 
relied  on,  the  corporators  assembled  were  bound       ^         -^ 
I      make  an  election;   that  was  the  purpose  of  the       Gostixa 
letting,  the  duty  of  those  assembled ;  they  had  no  right        Velkt. 
%  cronsider  whether  an  election  should  be  made ;  they 
iijald  only  decide  between  eligible  candidates ;  but  that 
le    vestry  had  a  right,  and  a  duty  was  cast  on  them,  to 
eliberate,  first,  whether  repairs  were  necessary  and  to 
i^WLX  extent;  secondly,  assuming  a  necessity,  and  an 
agreement  as  to  extent,  whether  they  would  do  them  at 
ill*  sod,  if  at  all,  whether  they  would  do  them  by  im- 
[>osing  a  money  rate^  or  in  any  other  way*    Upon  the 
first  point  both  parties  are  agreed;  and,  in  fact,  the 
vestry  have  deliberated,  and  unanimously  agreed,  both 
that  repairs  were  necessary,  and  to  the  extent  alleged  by 
Ae    churchwardens.     To  the  second,   the  defendants 
uis^^er  that  the  vestry  had  no  power  to  refuse  the  doing 
Ae    repairs ;  and,  to  the  last,  that,  even  if  any  other 
mode  of  repairing  might  have  been  adopted  so  as  to  be 
coonpulsory  on  the  parish,  yet,  as  none  other  was  pro- 
posed, and  the  rate  which  had  been  proposed  was  at 
least  a  lawful  mode,  in  this  state  of  things  it  became  at 
^  events  the  duty  of  the  vestrymen  to  make  that  rate, 
^needing,  say  they,  that  by  law  another  kind  of  rate 
'i^ight'have  been  proposed  and  carried  ;  yet,  as  this  was 
^ot  done,  and  the  repairs   cannot  be  left  undone,  you 
^ere  bound  to  do  them  in  the  mode  proposed,  which 
^asin  itself  legal. 

ir,  indeed,  the  vestry,  under  the  circumstances  (and 
U  can  scarcely  be  too  often  repeated  that  we  are  reason- 
ing only  on  the  circumstances  appearing  on  this  record), 
were  at  liberty  to  discuss,  not  only  whether  they  would 
or  would  not  make  the  rate  proposed,  but  whether  they 
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Volume  Fii.     would  do  the  repairs  at  all,  or,  if  they  agreed  to   d^ 
^         *-^_   them,  whether  they  would  do  them  in  any  other  "^B^y^ 
GosuNo       j^  |^^3^  \^  conceded  that  the  analogy  fails  between  tlmis 
Vklit.        ease  and  the  cases  above  mentioned,  and  that  there   ms 
nothing  in  the  conduct  of  the  majority  from  which  tbefi* 
acquiescence   in  the  acts  of  the  minority  can  be  k^^ 
ferred. 

The  first  of  these  points,   however,  cannot  in  ths^ 
Court  be  considered  an  arguable  question.     We  bar^s 
expressed  our  deliberate  opinion  upon  it;  and  theks^-*' 
guage  of  the  Court  of  Exchequer  Chamber  in  FAy  "^  « 
Burda*{a)  is  decisive :  ^^  that  the  repair  of  the  fabric  c^^ 
the  church  is  a  duty  which  the  parishioners  are  compel  ^^ 
lable  to  perform ;  not  a  mere  voltmiary  act,  which  tbe^^ 
may  perform,  or  decline,  at  their  own  discretion;  tb&^ 
the  law  is  imperative  upon  them  absolutely,  that  the^^ 
do  repair  the  church ;  not  binding  on  them  in  a  qualified 
limited  manner  only,  that  they  may  repair  or  not,  astbe^ 
think  fit ;  and  that,  where  it  so  happens  that  the  fabric 
of  the  church  stands  in  need  of  repair,  the  only  qaestioD 
upon  which  the  parishioners,  when  convened  together 
to  make  a  rate,  can  by  law  deliberate  and  determine  is^ 
not  whether  they  will  repair  the  church  or  not  (for  on 
that  point  they  are  concluded  by  the  law),  but  how,  and 
in  what  manner,  the  common  law  obligation,  so  bindii^ 
them,  may  be  best  and  most  effectually,  and  at  the  same 
time  most  conveniently  and  fairly  between  themselves, 
performed  and  carried  into  effect." 

This,  therefore,  brings  us  to  the  second  point  for 
which  the  defendants  contend,  and  which  it  will  be  ob- 
served is  left  undecided  in  the  passage  we  have  just 

(a)  IS  il  41*  JE.  SOS. 
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(uoted.     That  the  mode  of  providing  for  the  repairs  by   Qveen's  Betuh. 


ate  is  very  ancient,  and  in  itself  just  and  reasonable, 
perfectly  valid  in  law,  is  shewn  in  the  same  judg* 
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iMit  It  was  unnecessary  to  say  more.  Neither  in  the  Vtur. 
^.sent  case  is  it  necessary  to  decide  that,  under  all  cir- 
{tances,  for  the  accomplishing  every  object  for  which 
iz^Xiurch  rate  is  commonly  made,  the  parishioners  are 
» mjind  to  have  recourse  to  that  mode,  and  that  alone, 
legal  condition  of  the  vestry  in  this  respect  is  said 
le  that  of  a  body  competent  to  make  a  by  law,  a 
berative  body  for  that  purpose ;  the  burden  of  repair 
of  providing  all  things  necessary  for  the  decent  cele* 
of  divine  service  being  cast  on  the  parishioners, 
Q^  Testry  are  at  least  bound  to  set  in  order  and  provide 
ocne  means  by  which  these  ends  may  be  accomplished, 
^v-^jy  church  rate,  it  has  been  said,  is  made  in  exer- 
fis^  of  the  power  conferr^  on  the  vestry,  is  in  fact  a 
Dy  Iciw  made  for  the  occasion ;  and  it  may  be  conceded^ 
wiLhout  prejudice  to  the  defendants,  that  there  may 
be  «:ases  supposed,  very  rare  perhaps,  in  which  the 
b;  law  might  be  made  in  some  other  way  than  in  the 
UDfK>sition  of  a  church  rate. 

It    is   indeed,  at  first   sight,  somewhat   difficult    to 

understand  the  theory  of  a  by  law  as  applicable  to  the 

decision  of  a  vestry  upon  the  mode  of  repairing  the 

parish   church  in   each   individual  instance  of  repair 

needed.     A  by  law,  though  made  by,  and  applicable 

to,  a  pai'ticular  body,  is  still  a  law,  and  differs  in  its 

nature  from  a  provision  made  on  or  limited  to  particular 

occasions:  it  is  a  rule  made  prospectively,  and  to  be 

applied  whenever  the  circumstances  arise  for  which  it 

is  intended  to  provide.     In  this  sense,  it  is  certainly  in- 

npplicable  to  the  resolution  of  a  vestry  in  any  particular 
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instance  making  a  church  rate,  or  ordering  any  othei^ 
mode  of  meeting  a  particular  demand  in  respect  of  th^^ 
church  or  the  services  Uierein*     In  several  books,  how  --» 
ever,  the  term  ''  by  law  or  ordinance  **  will  be  foan    ^ 
used  in  a  more  general  way  with  reference  to  churc^J 
rates ;  and  it  was  adopted  in  the  judgment  pronouncc^^ 
in  the  Exchequer  Chamber  in  Veley  v.  Burder{a).  Th^s 
Lord  Coke,  commenting  on  LitL  s.  165.  (Cb.  Liti,  1  lO&.J^ 
says  *<  An   upland  town "  (t.  e.  one  neither   city  nor 
borough)  ^^  may  allege  a  custom  to  have  a  way  to  their 
church,  or  to  make  by  laws  for  the  reparations  of  the 
church,  the  well  ordering  of  the  commons,  and  sodi 
like  things."     The  marginal  references  are  to  the  Yeir 
Books.      But  the  often  cited  case  in  Tr.  44  J5.  S.  fbL 
18  B.  (i)  is  the  only  one  which   we  have  been  able  la 
find  bearing  on  the  point :  and  in  that  the  custom  in 
question,  or   the   by   law,   was  not  for  the  making  s 
rate,  but  for  the  appointment  of  collectors,  and  &>* 
training  the  goods  of  those  who,  after  a  rate  made  it 
any  time,  should  not  pay  the  sum  assessed :  and  opoo 
the  validity  of  such  a  custom  or  by  law  no  decision  vtf 
come  to.     So  in  the  Chambaiain  o/LondorCs  Case  [c]  it 
is  said  that  -^^  inhabitants  of  a  town  without  any  custom 
may  make  ordinances  or  by  laws  for  the  reparation  of 
the  church,  or  a  highway,  or  of  any  such  thing  which  ii 
for  the  general  good  of  the  public ;  and  in  such  case  the 
greater  part  shall  bind  the  whole  without  any  custom.'* 
This  is  only  in  the  argument  of  counsel;  and  for  it  the 
Yearbook^  Tr.  44  E.  S.  fol.  18  B.  pi.  13.,  is  cited.    In  the 
margin,  Jeffiej/s  Case  (d)  is  referred  to,  which  only  de- 


(a)  IS  A.  j-  E,  304. 
(c)  5  Rep,  62  b. 


(6)  PI.  IS. 

((0  5  Btp.  66  6. 


n,  or  for  which  the  case  of  parishioners  and 
'epairs  was  refisrred  to  by  way  of  analogy,  was 
ir  of  the  vestry,  by  its  resolution  for  the  making 
ir  repairs,  to  bind  the  parish,  the  parishioners 
r  this  purpose  "as  it  were"  (to  use  Lord 
expression)  "  incorporate:"  it  does  not  appear 
such  deliberative  discretion  as  to  the  mode  of 
;  as  that  now  insisted  on  was  at  all  present  to 
I  of  the  Judges  or  counsel  who  used  the  ex- 
It  is  evident,  on  the  contrary,  that  the  mode 
'ing  present  to  their  minds  was  always  that  by 
ate,  and  that,  when  they  speak  of  custom,  by 
rdinance,  they  are  either  speaking  somewhat  in- 
ly of  the  authority  by  which  it  is  imposed,  or 
«ial  circumstance  as  to  the  manner  of  collecting, 
;ing  the  payment. 

r  observations  might  lead  to  an  inquiry  of  some 
nd  interest,  in  which  distinctions  might  be  found 
jpon  the  several  objects  for  which  church  rates 
lired,  and  the  several  foundations  of  common, 
ir  ecclesiastical  law»  on  which  the  liability  of 
thioners  rests.  But  we  purposely  abstain  from 
upon  it,  because  we  agree  with  the  defendants 
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repairs  and  the  decent  celebration  of  divine  service  in 
the  church ;  a  money  ^ate  was  the  only  mode  of  provH— 
ing  for  the  latter ;  it  was  a  lawful  and  reasonable  noio 
of  providing  for  the  former ;  it  was  proposed,  and  its 
amount  unquestioned.  If  then  any  other  mode  could 
have  been  suggested,  it  lay  upon  those  to  propose  i^ 
who  objected  to  that  which  was  in  due  form  proposed  : 
that  which  was  at  least  reasonable  and  lawful  in  itself^ 
which  was  at  least  one  way  in  which  the  dutyoftlie 
vestry  might  be  performed,  could  be  displaced,  not 
merely  by  protesting  against  it,  but  only  by  the  sub* 
stitution  of  some  other,  equally  legal  and  effectuaL 
But  this  was  not  attempted. 

The  result  of  the  whole  is  this :  the  vestry  was  hw" 
fully  assembled  to  consider  of  the  repairs  of  the  churchy 
and  the  providing  things  necessary  for  the  due  tnd 
decent  celebration  of  divine  service  therein ;  the  members 
present  agreed  that  repairs  were  required,  and  that 
there  was  a  want  of  such  necessaries ;  they  agreed  tbaC 
the  estimates  submitted  by  the  churchwardens  were 
reasonable,  the  amount  proposed  proper;  whereupon  \t 
became  the  duty  of  the  vestry  to  make  provision  of 
some  sort :  a  rate  was  duly  proposed ;  no  amendineiif 
was  moved,  no  modification  suggested,  no  other  rate 
put  forward;  but  the  majority,  in  the  strongest  termsy 
protested  against  it  and  against  all  compulsory  rates* 
The  minority  disregarded  this  protest,  and  made  the 
rate  first  proposed.     This  seems  to  us  a  case  in  which 
the  rule  as  to  corporate  and  other  elections  is  properly 
applicable ;  the  principle  on  which  it  is  founded  di* 
rectly  governs  it.     Under  the  circumstances,  there  r^ 
mained  only  a  certain  thing  to  be  done  by  the  meeting: 
the  parishioners  were  assembled  under  competent  au- 
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bority  for  the  doing  it;  they  came  clothed   with  a  Quten's  Stnck. 
mited  character,  charged  by  the  law  with  a  certain       ^         '-^ 
utj:  whatever  any  of  them,  however  numerous  in       Gosuko. 
roportion  to  the  remainder,  said  or  did  foreign  from        Vilit. 
le  purpose,  or  going  beyond  the  character,  or  in  con- 
avention  of  the  duty,  reckons  for  nothing :  it  is  not  to 
counted  against  the  acts  of  those  who  seek  to  dis- 
arge  their  duty :  it  is  the  speech  or  act  of  the  indi- 
luals,  not  of  the  vestrymen. 

Als  is  said  in  one  of  the  cases,  it  is  the  same  as  if  they 
ad  been  silent,  and,  being  present  but  silent,  exactly 
IS  if  they  bad  been  absent.  They  must  be  taken  to 
issent  to  what  the  other  vestrymen  agree  to,  as  such, 
in  the  carrying  out  of  the  purpose  of  the  meeting. 

Nor  needed  there  any  notice  to  be  given  which  was 
ix>t  given.  No  fact  was  unknown  to  the  majority,  the 
bowledge  of  which  might  have  altered  their  votes. 
The  law,  under  which  they  were  assembled,  which  de- 
termined their  duty  and  the  purpose  of  their  meeting, 
they  must  be  presumed  to  have  known :  and  it  is  satis- 
factory to  feel  sure  that  they  did  know  it.  The  recency 
wd  the  great  notoriety  of  the  judgment  in  Veley  v. 
Burder  (a),  and  the  very  language  of  their  protest,  put 
this  beyond  a  doubt. 

Neither  can  it  be  said  that  this  is  to  apply  a  rule  of 
law,  limited  to  one  subject  matter,  to  another  and  dis- 
tinct class  of  cases.  For  it  is  not  so  properly  to  be 
considered  as  a  rule  of  corporation  as  it  is  one  for 
^e  ordering  of  all  meetings  assembled  to  deliberate  and 
^oie  on  the  performance  of  a  definite  duty.  Where- 
^tT  the  proceedings  at  such  meetings   have  cofne  in 

(a)  12  A,  J-  E.  265. 
II  H    S; 
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question  before  the  courts  of  common  law  (and  thei 
have  been  many  such,  vestry  meetings,  meetings  < 
turnpike  trustees,  parish  meetings  for  the  election  < 
parochial  officers),  the  same  general  rules  have  bee 
applied  as  grounds  for  deciding  on  their  validity.  Tt 
chairman  or  president  has  always  been  considered  i 
charged  to  exclude  irrelevant  motions,  and  to  adm 
voting  only  upon  such  as  are  within  the  purpose  an 
competency  of  the  meeting* 

The  principle,  indeed,  may  be  best  illustrated  by  tl 
analogy  drawn  from  electoral  meetings ;  but  it  b 
truth  of  a  very  general  nature,  and  inseparable  from  t 
proceedings  of  any  assembly  convened  for  doing  sot 
act  necessary  to  be  done  at  that  meeting*  The  n 
jority  must  do  it ;  otherwise,  however  necessary,  it  « 
be  lefl  undone.  But  what  majority  ?  The  majority 
those  who  choose  to  take  a  part  in  the  proceedings 
the  assembly.  At  almost  every  meeting  of  commission< 
for  executing  public  works  and  imposing  rates  for  t 
purpose,  it  is  probable  that  the  resolution  is  formed 
a  small  number  of  those  who  attend,  on  whom  t 
larger  number  are  content  to  rely.  If  it  were  found 
a  fact  that  five  had  passed  the  resolution  in  a  room  a 
taining  twenty,  of  whose  proceedings  the  other  fifte 
were  ignorant^  this  would  be  the  undoubted  act  of  t 
whole  meeting,  if  the  proceedings  had  been  conduct 
regularly,  and  no  fraud  were  practised  to  occasion  t 
Ignorance  of  the  fifteen.  But  suppose  the  twenty  we 
convened  to  do  an  act  which  the  law  required  them 
do  at  that  time,  and  the  only  open  question  was  as 
the  mode  of  doing  it;  a  mode  lawful  in  itself  is  regt 
larly  submitted ;  whereupon  fifteen  declare  that,  thouf 
the  law  has  imposed  the  duty  on  them,  they  enterta 
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so  strong  an  objection  on  grounds  of  conscience  to  the  QueetCt  Bench. 
ia^r  that  they  refuse  entirely  to  concur  in  obeying  it.      ^         '-^ 
Wliat  must  be  the  consequence?     Must  the  law  be, set       Go8"i'» 
at  Z3  ought  and  its  requirements  be  disregarded,  or  must        VxLir. 
Do^    those  who  stand  aloof  be  considered  as  refusing  to 
assist  in  the  execution  of  their  duty,  and  leaving  it  to 
be      done  by  the  minority  which  is  desirous  of  doing 
wh^t  is  right? 

'JL'he  learned  Judge  so  often  referred  to  put  the  case 

of  a*  mandamus  (a)  *^  to  do  an  act  ordinarily  and  legally 

done  by  certain  persons,  as  to  put  a  corporate  seal  to  an 

iD&^rument*"    The  case  supposed  of  course  excludes 

the  notion  that  the  seal  is  in  the  custody  of  a  particular 

officer,  and  that,  by  the  charter,  he  only  can  affix  it, 

and  that  he  refuses  to  do  so.     That  would  be  a  case  of 

4 

disobedience  to  be  punished :  but  the  act  would  de 
bcto  remain  unperformed.  But,  if  the  act  were  pro- 
perly to  be  done  by  the  majority,  and  the  greater 
number  of  those  present  refused  to  concur,  but  the 
lesser  number  did  in  fact  affix  the  seal,  we  should  feel 
no  difficulty  in  saying  that  the  seal  was  well  affixed ; 
that  the  corporation  had  obeyed  the  writ,  though  the 
contumacious  individuals  might  have  laid  themselves 
open  to  proceednigs  for  contempt. 

In  the  case  now  before  us,  it  was  the  duty  of  the 
chairman  to  have  refused  to  take  the  sense  of  the  vestry 
on  that  which  was  called  an  amendment.  But  his  al- 
lowing the  question  to  be  put  cannot  enlarge  the  powers 
of  the  vestry,  nor  prevent  the  opposing  party  from 
voting  on  such  matters  duly  proposed  as  were  within 
tie  purpose  for  which  they  were  assembled.     If  the 
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punishment  of  interdict  for  refusing  to  make  a  rate 
were  now  available,  might  not  a  minority  prevent  th^ 
infliction  of  so  heavy  a  sentence  by  acting  as  they  hav^ 
done  here,  or  could  they  be  stopped,  because  the  chai 
man  had  suffered  a  vote  to  be  taken  on  an  insensib 
and  irrelevant  motion  ? 

It  has  been  observed  by  high  authority  {a)  that  '*  th 
rate  was  not  proposed  to  the  vestry,  nor  put  by  tl 
chairman  to  the  vestry,  there  was  no  voting  of  any  kin- 
thereon."  We  are  dealing  now  only  with  the  record 
and  that  states  that,  after  the  shew  of  hands  taken  a 
the  supposed  amendment,  *^  the  question  was  then  an 
there  put,"  which  must  mean  regularly  put  by  the  prop^ 
authority,  ^'whether  any  other  amendment  was  proposed^*  ^ 
No  amendment  was  upon  that  moved ;  nor  was  the  or  2  - 
ginal  motion  formally  again  moved.  In  strictness  of  forar^ 
this  ought  to  have  been  done :  but,  if  the  first  amen 
ment  was  in  effect  a  withdrawal .  of  the  majority  froi 
the  meeting,  as  we  clearly  think  it  was,  the  repetitic^ 
of  the  terms  of  the  original  motion  would  have  bee 
merely  useless.  To  those  who  had  deliberately  d^" 
clared,  the  moment  before,  that  they  would  make  » 
rate  vi^hatever,  the  question,  whether  they  would  mat- 
a  rate  of  2s.  in  the  pound,  could  only  have  exposed  tte  ^ 
chairman  to  ridicule:  it  was  already  decided  in  thm^ 
negative,  for  the  reason  assigned. 

Upon  the  whole,  we  are  of  opinion  that  this  rate  W9S 
well  made :  and,  consequently,  our  judgment  must  be 
for  the  defendants. 

Judgment  for  defendants. 


(a)  Felei/  v.  Goslings  3  Curt  298. 
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TRINITY  TERM  AND  VACATION, 


VIIL  AND  IX.  VICTORIA. 


T*he  Judges  who  usually  sat  in  Banc  in  this  Term 

and  Vacation  were 

Lord  Denman  C.  J.  VI^iluams  J. 

Pattesom  J.  Coleridge  J. 


The  Queen  against  Mobtlock  and  Others.        Thursday, 

May  22(L 

TNDICTMENT,  stating  that,  on  &c.,  at  the  parish  An  order  of 
of  fVicken,  in  the  county  of  Cambridge^  a  rate  was   Sewbns,  on 
made  for  the  relief  of  the  poor  of  the  said  parish:  That  app'^HUnst" 

a  poor  rate,  that 
the  appellant  shall  pay  costs  **  immediately  upon  service  of  this  order  or  a  true  copy 
thereof*'  is  valid;  for  the  order  is  a  judgment  of  the  sessions,  and  therefore  service  of  the 
orij^'nal,  or  production  of  it  on  service  of  a  copy,  cannot  be  required. 

On  indictment  for  disobeying  such  order,  with  an  averment  that  a  true  copy  of  the  order 

was  served  on  defendants  and  they  had  notice  of  the  said  order  and  of  the  contents  thereof, 

the  prosecutors  produced  in  Court  the  minute  book  of  Quarter  Sessions  in  which  the 

order  was  entered,  and  a  copy  of  the  order,  on  parchment,  which  was  an  authentic  extract 

of  the  minutes ;  and  they  offered  parol  evidence  that  a  true  copy  of  the  order  was  served 

on  the  defendants,  and  the  contents  of  the  parchment  at  the  same  time  read  over  to  them. 

Hti'd  that  (whether  the  parchment  was  an  original  or  not)  parol  evidence  as  to  the  copy 

served  was  admissible  without  notice  to  the  defendants  to  produce  the  copy  itself :  for  tho 

object  of  the  evidence  was  only  to  prove  notice  of  the  order,  which  notice  the  copy  was  ; 

and  therefore  notice  to  produce  it  was  unnecessary. 

H  H    4 
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defendants  gave  the  churchwardens  and  overseers  of 
Wicken  notice  of  appeal,  and  entered  such  appeial  at  tli& 
General  Quarter  Sessions  for  the  said  county,  which  were 
holden  Janumy  6th,  184S :  and  that,  at  the  same  quartc 
sessions,  the  appeal  came  on  for  trial,  and  was  determine 
And  that,  upon  hearing  counsel  on  both  sides,  and  \\m^ 
evidence,  ^^  the  said  Court  there  did  dismiss  the  saii 
appeal  and  did  confirm  tire  said  rate  or  assessment 
made  as  aforesaid,  and  did  order  that  the  said  Eoher       ^ 
MortlocV^  &c.  (the  now  defendants^  then  appellantSj 
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The  order 
for  costs  was 
made  at  first 
without 
stating  the 
amoudt,  which 
was  left  to  be 
ascertained  by 
the  clerk  of  the 
peace;  the 
justices  then 

adjourned;  the   «  immediately  upon  service  of  the  said  order  or  a  tni 

costs  were 

uied,  and  the    copy  thereof,  should  pay  unto  the  said  churchwardea  ^ 

amount  ver-  .         ^       . 

bally  reported  and  overseers  of  the  poor  of  the  said  parish  of  Wicie^"" 

the  peace  at  the  the  sum  of  91/.  9s.  lOd.  for  their  costs  and  charges  b 

dttingTwhich  fcason  of  the  said  appeal:"   That  the  said  sum  w 

tendd^b'^all  reasonable :  And  "  that  a  true  copy  of  the  said  orde«r- 

the  magistrates  ^^s  afterwards,  to  wit  on "  &c.,  at  &c.,  "  personallv^ 

onginally  *  * 

present.    The     served  upon  each  of  them  the  said  iZ.  MJ"  &c*  (the  no«r 

order  was  there 
finally  drawn 
up,  with  the 
amount  of 
costs  as  taxed. 
Qutfir,  by 
Coleridge  J.« 
whether  the 
justices,  at  the 
adjourned 
sitting,  had  ju« 
risdiction  to 

settle  the  costs.    Scc,  for  their  costs  &c.,  the  same  being  a  reasonable 

But,  evidence 

having  been  sum  in  that  behalf  as  aforesaid.  Nevertheless  the  said 
trial  of  the  in-  ^  M.  &c,  in  the  said  order  respectively  mentioned,  ''did 
both&ppellants  ^®"  ^^^  there,  upon  being  so  respectively  served  with 
hadOT^prai**  *  ^^^^  ^®Py  ^^  ^^^  ^^'^  order  as  aforesaid,  unlawfully, 
^^y  °^^       wilfully  and  contemptuously  neglect  and  refuse  to  pay" 

taxation,  and 

knew  of  the  proceedings  at  the  adjourned  session,  and  took  no  objection : 

Held»  on  motion,  after  verdict  of  Guilty,  for  a  new  trial  or  to  enter  a  verdict  forde* 
fendantSy  that  the  irregularity,  if  any,  was  no  ground  for  disturbing  the  verdict. 


defendants),  '*  in  the  said  order  named,  and  they  tb^ 
said  22.  ilf."  &c.,  "  and  each  and  every  of  them,  ihea 
and  there  had  notice  of  the  said  order  and  of  the  con- 
tents thereof,  and  were  then  and  there  requested  \o 
obey  the  same  as  therein  mentioned,  and  to  pay.  the 
said  sum  of  91/.  95.  \0d.  to  the  said  churchwardens'* 
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x*  as  by  the  said  order  they  were  required,  nor  have  Qm»«'*  Bench. 

icy,  or  any  or  either  of  them,  obeyed  the  said  order,  ' 

paid  &€•    In  contempt  of  the  said  justices,  &c.  ^'^  Qukkii 

There  were  seven  other  counts,  not  differing  from  Mortumjk. 
s  first  in  any  point  material  to  this  case.  The  last 
o  averred  that,  after  service  of  the  copy,  the  church- 
rdens  and  overseers  personally  demanded  the  costs 
^m  the  defendants  respectively,  and  required  them  to 
y  the  same  according  to  the  exigency  of  the  said 
der. 
Plea :  Not  guilty* 

On  the  trial,  before  Lord  AUnger  C  B.,  at  the 
ttmbridgeshire  Spring  assizes,  1844,  Mr.  Pembertoftf 
le  clerk  of  the  peace,  produced  the  minutes  of  the 
Quarter  Sessions  of  January  6th,  1843,  and  read  the 
rder  in  question,   which  was  as  follows. 

**  Cambridgeshire  (to  wit).  At  the  General  Quarter 
sessions  of  the  peace"  &c.,  •*  holden  at  the  county 
'OQits  in  and  for  the  said  county  on  Friday  the  6th 
^y  of  January^  in  the  sixth  year  of  the  reign "  &c., 
"  before  "  &c.  (naming  the  chairman  and  six  other  ma- 
gistrates), "and  others  their  companions,  justices  of  our 
said  Lady  the  Queen  assigned  "  &c. 

"  Robert  Morthck  "  ] 

&c"app€Uanu,  "  This  day  an  appeal  was  entered 

and  by  Robert  Mortlock  "  &c.  "  against 

Churchwardens  and     \  ^    ,  , 

Overseers  of  ivicic  ^  ccftam  rate  or  assessment  made 

respondents."  J  for  the  relief  of  the  poor  of  the 
parish  of  Wicken  in  the  county  of  Cambridge^  and  bear- 
^ngdate  the  31st  day  of  Oc/o6^r  last.  And  now,  upon 
Wring  counsel  and  allegations  on  both  sides,  and  the 
evidence  produced,  this  Court  doth  dismiss  the  said 
i/jpeal,  and  doth  confirm  the  said  rate  or  assessment  so 
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made  as  aforesaid^  and  doth  order  that  the  said  BxUm-i 
.  Morilock'*  &C.9  ^^immediately  upon  senrice  of  thi 
order  or  a  true  copy  thereofi  do  pay  unto  the  siLc^ 
churchwardens  and  overseers  of  the  poor  of  the  saL  « 
parish  of  Wicken  the  sum  of  91/.  9s,  lOtL  for  their  C08K= 
and  charges  by  reason  of  the  said  appeal. 

By  the  Court. 
Christopher  Pemberton, 

Clerk  of  the  Peace  ^ 

Mr.  Pemberton  also  deposed,  on  cross  examinatioDi  ^m 
follows.  ^^  The  costs  were  not  taxed  during  the  actu:^ 
sitting  of  the  sessions,  but  between  the  time  of  ttK « 
Court  adjourning  and  its  meeting.  The  order  was  th^c 
drawn  up  at  the  adjourned  sittings.  I  reported  totha< 
magistrates  what  I  thought  fit  and  proper  costs ;  aimc: 
the  Court  adopted  it.  I  made  a  verbal  statement  whicl: 
the  Court  adopted.  I  gave  both  parlies  an  opportuniiLj^ 
of  attending.  The  present  defendants  did  not  attenc3 
I  wrote  a  letter  to  Mr.  WilkinSi  their  solicitor.  Ttm^ 
appeal  was  dismissed  for  want  of  due  notice.  ^Lm" 
WilkinSi  who  is  now  the  defendants'  attorney,  wastfcm< 
person  attending  the  appeal,  and  was  present  when  tfcx^ 
order  was  made.  There  were  four  or  five  of  the  magLas- 
trates  at  the  adjournment,  who  were  at  the  origio^ 
sessions  the  first  day,  viz.  6th  January!^ 

One  of  the  overseers  of  Wicken  stated  as  follow^s- 
"  On  the  29th  of  May  I  went  to  Mr.  Mortloekf  one  o/ 
the  defendants.     Mr.  King  was  with  me :  he  was  clerk 
to  Isaacson^  the  attorney  for  the  prosecution.    I  sai^    .: 
Mortlock  the  defendant  on  the  29th  May.     I  senred 
him  with  a  copy  of  the  order,  and  read  over  the  original' 
I  asked  him  for  a  sum  of  91 /L  9s.  10^.,  the  sum  men- 
tioned  in  the  order :  he  refused  to  pay  it."     The  wit- 
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aess  gave  similar  evidence  as  to  the  other  defendants :   OnsenU  Bendu 

King  deposed  that,  on  the  occasions  referred  to,  he    * 

served  each  of  the  parties  with  a  paper  which  he  told  '^^  Quinr  . 
tfaeixi  was  a  true  copy  of  the  order  of  sessions,  and  Mortlotk 
wh  ioh,  in  fact,  was  a  true  copy ;  and  that  he,  at  the  time 
of  service,  read  to  each  defendant  the  contents  of  a 
written  document,  which  was  also  a  true  copy  of  such 
order,  and  which  writing  (on  parchment  {a) )  was  pro- 
duced on  the  trial  and  referred  to  by  the  witness  in 
giv^ing  his  evidence. 

n7he  defendants'  counsel  objected :  First,  that  notice 
should  have  been  given  to  the  defendants  to  produce 
the  <x>py  served  upon  them,  and  that,  in  default  of  such 
notice,  the  prosecutors  could  not  inquire  whether  the 
copy  served  was  a  true  copy  of  the  order  of  sessions ; 
Secondly,  that  the  order  was  finally  drawn  up  at  an 
adjourned  sessions,  attended  by  part  only  of  the  magis- 
trates who  were  present  when  the  order  was  originally 
made,  and  that  the  majority  at  the  first  sitting  might 
have  been  composed  of  magistrates  who  were  absent 
from   the   second.      The  Lord  Chief  Baron  reserved 
leave  to  move,  on  these  points,  to  enter  a  verdict  for  the 
defendants. 
Verdict,  Guilty. 

Gunnings  in  Easter  term  IS^^,  obtained  a  rule  to  shew 
cause  why  a  verdict  should  not  be  entered  for  the  de- 
fendants, or  a  new  trial  had,  on  the  grounds  above 
stated;  or  why  there  should  not  be  a  new  trial,  on 
the  ground  that  the  defendants  had  not  notice  of  the 
taxation,  and  did  not  attend  it :  or  why  the  judgment 
should  not  be  arrested,  because  the  indictment  did  not 

(a)  It  wa»  understood,  on  the  discussion  in  Banc,  lliat  this  document 
Has  furnished  to  the  overseers  by  the  clerk  of  the  peace. 
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allege  that  the  original  order  was  produced  to  the  de- 
fendants. 

Byles^  Serjt.  and  Worlledge  now  shewed  canse«  FirsI 
as  to  the  point  taken  in  arrest  of  judgment  If  tk 
document  actually  served  was  not  an  original  order,  th 
minute  in  the  sessions  book  was  the  original;  whid 
latter  opinion  was  that  of  the  Court  in  B^ex  v.  Yeaop 
ley  (a) :  the  books  of  a  Court  cannot  be  carried  aboit 
for  the  purpose  of  giving  notice ;  and»  that  being  so,  i 
copy  is  legitimate  evidence ;  AHvon  v.  Fumival  (i).  Thi 
prosecutors  could  only  serve  that  which  the  clerk  o 
the  peace  sent  them  as  the  order.  Many  precedent: 
of  indictments  for  disobedience  of  orders  have  beer 
referred  to ;  and  in  none  of  them  is  it  averred  that,  a 
the  time  of  service,  the  original  order  was  shewn ;  BiA 
V.  Wdde  (r),  Rex  s.  Gilkes  {d\  Rex  v.  Soper  {e\  Rex  v 
Gash  {g)j  Regina  v.  Crossley  (A).  In  the  first  three  cases 
the  averment  was  only  that  the  defendants  *^  had  notice*^ 
of  the  order.  In  the  last  case  it  was  merely  stated  thai 
^^  a  copy  "  was  ^^  duly  sent."  It  is  true  that  this  is  the 
mode  in  which  stat.  4  &  5  fK  4.  c.  76.  5. 1&  directs 
orders  of  the  Poor  Law  Commissioners  to  be  served :  bua 
so,  in  this  case,  the  order  of  sessions,  as  set  out  in  tha 
indictment,  directs  that  the  defendants  shall  pay  ^'  upoK 
service  of  the  said  order  or  a  true  copy  thereof."  Ii 
moving  for  the  rule,  Rex  v.  Smithies  (/),  Reid  v.  Deer(f^, 
and  Garden  v.  Cresswell  (/)  were  referred  to :  but  those 

(a)  SJ.^E.  806. 

(6)  1  a  Jf.  4-  B.  S77.    S,  a  4  2>r.  751. 

(c)  I  B.i  jt(L  861. 

(d)  8  A  j-  C.  439.     See  S,  C.  at  Nin  Prius,  S  Cur.  j-  P.  5% 

(e)  SB.^a  857.  (g)  I  Siark.  JV.  P.  C.  441. 
(A)  10  A.  i  E.  132.  (t)  3  r.  H.  351. 

(Jk)  1  D.i  R.  612.  (/)  2M.^W,  319, 
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irere  cases  of  motion  for  attachment,  ancl  in  each  of   Queen's  Bmsh. 

1845* 
them  the  original  of  the  document  to  be  served,  the  . 

mlc  of  Court,  the  allocatur,  and  the  subpoena,  was  in     "^"^  Quww 
lie  possession  of  the  party  moving.   Rex  v.  Khigston  {a)     Mo»tlock, 
and   Bex  v.  Alnwick {b)  were  also  cited:   but  in  tlie 
ibrnner,  which  was  the  case  of  an  indictment  for  con- 
tempt, the  order  directed  the  act  to  be  done  '^on  service 
of    the  said  order,"  and  the  indictment,  which  was  held 
defective,  alleged  no  service  at  all  on  some  of  the  de« 
fendants  who  were  jointly  charged :  in  the  latter  case  it 
was  held  that  an  order  of  removal  was  not  served  when 
a  copy  was  delivered  without  producing  the  original; 
but  there  the  original  was  in  the  power  of  those  who 
attempted  the  service* 

Secondly,  notice  to  produce  the  copy  served  was 
unnecessary,  on  the  three  grounds  stated  by  Bayley  J.  in 
CoUing  y.  Treweek  (c) ;   that  the  instrument  produced 
and  that  served  are  duplicate  originals  (which  point  is 
explained  also  by  Joty  v.  Orchard  {d) ) ;  that  the  instru- 
ment served  is  itself  a  notice,  and  therefore,  according 
to  the  general  rule  {e)y  notice  to  produce  not  requisite ; 
^nd  that,  from  the  very  nature  of  the  proceeding,  the 
Party    having  the    instrument  must   know  that   he   is 
^barged  with  the  possession  of  it ;  on  which  last  point 
^'^Uy  V.  Taylor  (g),  Hammond  v*  Plank  (A),  and  How 
^»  Hall  (i)  are  authorities. 

Thirdly,    the  adjourned  sitting  at  which  the  order 
^as  finally  drawn  up  was,  in  point  of  law,  one  with  the 

(a)  8  Ea»l,  41.  (Jb)  5  B,  ^  Aid.  184. 

(c)  6  B.^  C,  394.  (d)  2  B,  i  P,  39. 

(f )  See  Doe  dem,  Fleming  ▼.  Somerton,  ant^,  p.  58. 

(^)  1  Camp,  143. 

(A)  Ptake,  N,  P.  C.  222.,  3d  ed.,  note  (a)  to  Shaw  v.  Markham, 

{i)  14  Easty  274. 


466 


Q.B.   TRINITY  TERM, 


Volums  VIL 
1845. 

Tbe  QuiBK 
▼. 

MoftTLOCX. 


original  session ;  and  this  Court  will  not  inquire  wio 
were  present  on  each  occasion.      [Lord  Dewman  C I 
If  it  is  the  same  sessions,  we  certainly  cannot  iDqniie 
into  that.]     The  Court  will  not,  in  this  stage  of  pro- 
ceedings, look  beyond  the  order  itself,  in  which  nothing 
irregular  appears,  for  the  purpose  of  questionbg  its 
validity;  Rex  v.  Mittan  (a)..    [Coleridge  5.   The  deci- 
sion there  was  on  motion  in  arrest  of  judgment    Sop> 
pose  it  had  appeared  here  that  the  final  order  was  inade 
when  only  one  justice  was  present,  or  when  all  present 
were    interested,   or  when   the  sessions   bad  endei] 
Then  the  order  would  have  been  without  jurisdiction^ 
and  might  have  been  removed  by  certiorari  and  quashed. 
In   Rex  V.  Gilkes  [b)   Lord  Tenterden  refused  to  tiy 
the  merits  of  an  order  on  an  indictment  for  disobeying 
it.     IColeridge  J.  The  question  here  is  not  on  merits; 
the  objection,  if  any,  is  to  jurisdiction.]     The  sessions 
are  all  one  day.     Four  or  five,  at  least,  of  the  same 
magistrates  were  present  on  the  second  occasion  as  oo 
the  first.     The  order  had  been  made ;  it  was  not  open 
to  them  to  reverse  it ;  nothing  remained  but  to  receiTe 
the  report  of  the  clerk   of  the  peace,  and   settle  the 
amount  of  costs.     [^Coleridge  J.  As  you  put  i^  the  order 
of  sessions  was  mode  before  the  amount  was  ascertained. 
That  would  be  bad.]      The  sessions  did,  in  effect,  whit 
this  Court  sanctioned  in  Sellxvood  v.  Mount  (c)j  where 
Lord  Denman  C.  J.  said  :  ^^  This  rule  "  (that  the  jas* 
tices  cannot  delegate  the  duty  of  ascertaining  costs) 
^'  will  by  no  means  prevent  the  court  of  sessions  from 
directing  their  officer  to  tax  the  costs  in  their  aid,  and 

(a)  3  E.KP,  K.  P.  C.  200.,  note  to  Gost  y.  Jackion,     And  see  Bfgm* 
V.  Sevenoaks,  ante,  p.  136. 

(6)  3  Car  i  P.  52. 
I    (c)  1  Q.  B>  726.     See  Jtegina  v.  aark,  5  Q.  B.  887. 
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adopting  his  taxation  as  their  own  act^  and  inserting  Queetd  B§n^ 

the  amount  in  their  order."     [Coleridge  J.  All  is  right  * 

bere^  if  the  sessions  and  the  adjournment  were  identical.]  '^^  Qw«i» 
Legally  they  were  so.  [Coleridge  J.  If  there  had  been  Momiock. 
110  application  for  costs  at  the  first  sitting,  could  it- have 
been  made  at  the  adjournment?]  The  facts  make  it 
unnecessary  to  determine  that  [Coleridge  J.  The  dif- 
ficiilcy  might  be  got  over  by  not  adjourning  till  the  clerk 
of  the  peace  had  reported.] 

Ltastly,  no  notice  of  taxation  was  necessary,  the  tax- 
alkra  being  the  act  of  the  Court  itself.  And ,  if  the 
proceeding  was  improper,  as  taken  ex  parte,  the  order 

should  have  been  brought  up  by  certiorari.      [Lord 

Ikrman  C.  J.  I  think  the  evidence,  as  reported  by  the 

Lord  Chief  Baron  (a),  shews  notice.] 

frtndergast  and  Gunnings  contra.  It  was  not  ad- 
mitted at  the  trial  that  notice  of  the  taxation  was  given ; 
nor  is  it  proved  by  PembertorCs  evidence;  and  it  is 
^inst  principle  that  a  party  should  be  brought  into 
contempt  or  otherwise  subjected  to  penalties  by  a  pro- 
ceeding taken  behind  his  back;  Painter  v.  Liverpool 
Gas  Compam/ (b).  [Lord  Denman  C.  J.  I  never  heard 
of  costs  at  sessions  being  taxed  in  Court.  The  real 
course  is  that  the  order  is  made  for  costs,  all  parlies 
^understanding  that  the  taxation  will  be  gone  into  by  the 
officer;  and  the  sessions  adopt  his  decision*]  As  to 
the  adjournment :  the  magistrates  who  heard  the  appeal 
^ere  cognizant  of  all  the  facts ;  but  there  were  no  legal 
Weans  by  which  those  who  attended  the  second  sitting 
only  could  be  informed  of  what  passed  at  the  first.     It 

(a)  The  statement,  p.  462.  ant^,  is  in  the  words  of  his  Lordsliip's  report, 
(^)  S  J.^  E,  433. 
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is  no  answer  to  these  objections  to  say  that  the  Cou 
cannot  now  look  beyond  the  order  itself.  The  decisic 
cannot  be  reviewed  as  to  the  merits ;  but  it  may  still  I 
shewn  that  no  valid  order  was  made.  If,  for  exampi 
persons  had  joined  in  making  it  who  were  not  magi 
trates  at  all,  the  Court  could  not  refuse  to  notice  th; 
fact.  The  power  of  justices  in  these  matters  is  limitc 
by  statute;  and,  if  it  has  been  exceeded,  that  canm 
at  any  time  be  overlooked. 

Then,  as  to  the  indictment.  An  order  to  pay  *^  upc 
service  of  the  said  order  or  a  true  copy  thereof  **  bbt 
on  the  face  of  it ;  though,  if  an  order  to  pay  general 
had  been  stated,  that  might  have  been  sufficient.  Se 
vice  of  a  document  implies  giving  an  opportunity  to  s< 
the  original ;  mere  delivery  of  a  copy  is  not  a  leg 
service.  Again,  as  to  the  service  itself,  the  indictme] 
stated  that  a  true  copy  was  served  on  the  defendant 
If  it  had  alleged  merely  that  they  had  notice  of  d 
order,  that  perhaps  might  have  been  sufficient;  bi 
here  a  defective  service  is  shewn  on  the  record.  N 
precedent  has  been  found  in  which  service  of  a  cop 
was  alleged,  without  shewing  production  of  the  origioa 
[Lord  Denman  C.  J.  Stat.  17  G.  2.  cSS.  5.4.  em 
powers  the  justices,  on  appeal  against  a  rate,  to  awatt 
costs  in  the  same  manner  as  they  are  empowered  so  to 
do,  by  Stat  8  &  9  ^.  3.  c.  SO.  s.  3.,  on  appeals  against 
orders  of  removal;  and,  in  the  latter  case,  ''a  true 
copy  of  the  order"  for  costs  is  the  document  on 
which  a  justice  may  act.]  That  is  only  where  tbe 
party  liable  resides  out  of  the  jurisdiction  of  the  ses- 
sions, and  a  justice,  within  whose  jurisdiction  the  part; 
resides,  is  called  upon  to  enforce  their  order.  {Pai' 
teson  J.    What  do  you  say   is  the  order  ?      If  it  i 
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e  minute  book  of  the  sessions,  you  cannot  expect  Q«c«n*«  Bench. 
lat  to  be  carried  about.]     There  may  be  a  difficulty ;  1_ 


It  it  lies  upon  the  prosecutors.  They  are  bound  to 
^iDt  out  an  original  and  a  true  copy ;  to  prove,  as 
I  the  case  of  service  of  a  subpoena  (2  Buss*  on  Crimes^ 
lr5.  3d  ed.),  that  the  copy  was  served,  and  the  ori- 
inal  at  the  same  time  shewn.  [^Paiteson  J.  If  no- 
lii^  is  given  out  to  the  prosecutor  as  the  judgment, 
rbatcan  he  shew?  Wightman  J.  While  the  judgment 
emains  with  the  sessions,  their  minute  is  the  evidence 
af  it;  when  it  has  to  be  removed  they  make  up  a 
RGord.  PaHeson  J.  If  you  had  to  serve  a  party  with  a 
jodgment  of  this  Court,  what  original  could  you  shew  ? 
Lord  Denman  C.  J.  The  overseer  stated  in  his  evidence 
tbit  he  served  a  copy  and  read  over  the  original.  I 
inppose  that  was  what  he  received  from  the  clerk  of  the 
peace.]  It  appears  from  Rex  v.  Yeoveley  {a)  that  there 
CQold  have  been  no  original  but  the  sessions'  book. 
Whatever  might  be  the  original  order  here,  there  was 
no  pfX)of  that  a  document,  being  the  original,  was  pro- 
ioced  to  the  defendants ;  therefore  Rex  v.  Alrvwick  (b) 
I  a  direct  authority  for  them. 

As  to  the  necessity  of  notice  to  produce ;  it  has  been 
eld  in  civil  cases  that  an  instrument  might  be  proved 
ithout  notice;  but  that  has  been  where  the  exact 
nns  of  it  were  not  material ;  as  in  Hmo  v.  Hall  (c), 
here  the  action  was  trover  for  a  bond,  and  the  Court 
id  that,  without  notice  to  produce,  parol  evidence 
gbt  be  given  of  an  instrument  answering  the  general 
(cription  in  the  declaration :  but  this  does  not  apply 
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(«)  S  ^.(f  E.  806. 
CO    14f:«*,  274. 

Ol««  VJI.    N.  S. 


(6;  5  B.^  Aid,  184. 
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Voiume  I'll,     where  the  question  of  liability  depends  upon  the  woi 
[ of  the  document.     And,  in  Rex  v.  Haicorth  (a),  whe 


The  Queen     ^Jj^  prisoner  was  indicted  for  forging  a  deed  of  releas  ^^» 
MoRTLocr.      jind  he  iiad  obtained  possession  of  it,  parol  evidence  ^^^ 
the  contents  was  held  inadmissible,  no  timely  notice  i 
produce  having  been  given.  So,  too,  in  Hexy.Eilicombe(b 
where  the  indictment  was  for  setting  fire  to  a  house  will  i 
intent  to  defraud  the  Sim  Fire  Office,  Liitledale  J.,  afie  -mr 
conference  with  Park  3, ^   refused  to  admit  parol  evi  — 
dence  of  the  policy,  the  notice  to  produce  being  insuf- 
ficient, though  it  was  contended  **  that  the  intent  laid 
in  the  indictment''  ^'  was  such  a  notice  in  pleading  ns 
to  dispense  with  the  necessity  of  a  notice  to  produce.*' 

Lord  Denman  C.  J.  There  is  no  ground  for  ar- 
resting the  judgment.  The  indictment  alleges  an  order 
of  the  Quarter  Sessions  to  pay  **u|>on  service  of  the 
said  order  or  a  true  copy  thereof,"  and  states  tliat  a 
true  copy  of  the  order  was  served.  That  is  perfectly 
sufficient.  It  is  not  denied  that  a  general  allegation  of 
an  order  to  pay  on  notice  of  such  order  would  have 
been  sufficient,  with  an  averment  of  notice  given.  The 
language  used  here  may  be  translated  into  the  saoie 
words :  and  the  case,  on  this  point,  is  the  same,  whether 
the  minute  book  or  the  order  drawn  up  oiT  parchment 
be  the  original.  As  to  the  evidence :  there  was  no  need 
of  a  notice  to  produce  the  copy  served.  That  which  is 
called  by  one  witness  the  original,  and  by  another  a 
true  copy,  was  read  over  to  the  defendants,  and  a  copy 
of  it  left  with  each.  The  only  object  of  the  proof  was  to 
shew  notice  of  the  order ;  and  a  notice  to  produce  the 
paper  served  would   have  been  notice    to  produce  i 

(a)  4  Car.  ^  /'.  254.  (6)  5  Car,  ^  P.  522. 


ation  hnd  been  a  proceeding  behind  Uie  back 
party,  it  would  have  been  bad:  but  I  think 
ult  of  the  evidence  is  that  both  had  the  op- 
t;  of  attendipg.  Mr.  Pcmberton  states  tliat 
ite  a  letter  to  the  defendants'  solicitor;  and 
It  have  been  objected  at  the  trial  that  the 
ras  not  produced;  but  this  was  not  done;  and 
irrt^larities  pass  in  that  way  on  s  trial  which 
le  corrected  if  pointed  out  at  the  time,  but,  un- 
:  objection  is  noted  at  the  trial  as  the  ground- 
r  a  future  application  to  the  Court,  it  goes  for 
>  The  result  of  the  evidence,  therefore,  is,  that 
ices  dismiss  the  appeal  with  costs,  and  say  to  the 
:  **  The  clerk  of  the  peace  will  settle  the  amount, 
rill  be  insertetl  in  the  order  afterwards :  are  you 
?"  and  they  make  no  objection.  If  the  officer 
sn  guilty  of  any  impropriety  in  the  taxation,  he 
■ave  been  called  to  account  for  it:  but  no  such 
nt  was  made. 

'E80N  J.  As  to  the  last  point,  not  only  had  the 
an  opportunity  of  attending  the  taxation,  but  it 
;eem  that  Mr.  Pemberton  staled  the  amount  of 
Court  when  they  might  have  objected  and  did 
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not :  and  I  think  it  was  good.  I  do  not  know,  from  t 
evidence,  whether  the  minute  book  or  the  parcbm< 
was  the  order;  whether  it  was  entered  in  extenso 
the  minute  book,  or  was  fully  drawn  up  for  the  f 
time  when  written  upon  the  parchment.  If  the  b< 
was  the  original,  it  could  not  be  shewn  at  the  time 
service ;  if  the  parchment  was  the  original,  its  oont< 
were  read  over.  No  notice  to  produce  the  copy  sei 
could  be  necessary.  The  object  of  a  notice  to  prod 
is  to  let  in  secondary  evidence :  but  of  what,  in 
case,  was  secondary  evidence  to  be  offered  ? 
original,  whether  it  was  the  minutes  or  the  parchm 
was  in  court :  the  document  to  which  the  parol  evid< 
related  was  only  a  copy ;  and  to  say  that  notice  c 
be  given  to  let  in  evidence  of  the  service  of  that  p 
of  paper  is,  in  effect,  insisting  upon  notice  to  produ 
notice. 


Williams  J.    Whether  the  minutes  or  the  parchn 
were  the  original,  it  is  clear  that  notice  to  produce 
copy  was  unnecessary.     If  that  which  was  hande< 
the  parish  officer  by  the  clerk  of  the  peace  was 
original,   it   was  shewn ;  the  officer  must  have   mi 
that  document  when  he  stated  that  he  read  over 
original.     To  require  production   of  the   copy  sei 
would  have  been  demanding  notice  to  produce  a  no 
The  point  as  to  notice  of  taxation  can  be  raised  ( 
by  deserting  the  report  of  the  Lord  Chief  Baron ; 
according  to  that,  Pemberton  gave  both  parties  the 
portunity  of  attending.     If  the  evidence  on  tliat  p 
was  not  sufficient,  the  objection,  as  my  Lord  has 
served,  should  have  been  taken  at  the  trial.     As  to 
indictment,  I  think  it  was  a  proper  condition  in 
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ordor,  ^  there  stated,  that  the  payment  should  be  made   Queen*s  Bench. 
on  service  of  the  order,  or  a  true  copy.  ^__ 

*  The  QyiiM 

Coleridge  J.     It  was  a  proper  term  in  the  order^  as      Moktlock. 

set  forth  on  this  record,  that  the  order  or  a  copy  should 

be  served,  whichever  may  be  deemed  the  original  order. 

An    order  of  Quarter  Sessions  is  not  like  an  order  of 

jttsticr^s  out  of  sessions :  it  is  the  judgment  of  a  Court ; 

and     ^hat  cannot  be  carried   about;   it  is   sufficient  if 

a  cof>j  be  shewn.     As  \o  the  jurisdiction  to  make  the 

ultimate  order,  I  have  had  some  doubt :  but  we  must 

keep    to  the  Judge's  report     I  have  a  strong  opinion 

that  ^ve  must  take  this  order,  as  to  the  amount  of  costs, 

as  nnade  at  an  adjourned  session ;  and  I  doubt  whether 

an  a<]Journed  session  could  make  an  order  for  costs  in<^ 

corred  on  an  appeal  heard  at  the  original  sessions.     The 

inquiry,  whether  the  same  justices  were  present  at  each, 

is  one  which  we  make  for  many  purposes;  and  we  might 

enter  into  it  here.     But  the  Judge's  note  shews  us  a  state 

of  things  amounting  to  a  consent.    The  appeal  is  A\s* 

missed  with  costs,  to  be  taxed.    The  clerk  of  the  peace 

says  t^hat  he  gave  the  parties  an  opportunity  of  attending, 

and  ^rote  a  letter  to  the  defendants'  solicitor ;  the  letter 

was  not  produced,  but  no  objection  was  made  to  that  on 

the  trial :    and  we   must  now  assume  that  the   letter 

shewed  the  time  at  which  the  parties  were  to  attend. 

Then,  that  which  took  place  at  the  adjourned  session 

was  merely  a  communication  by  him  of  what  had  been 

done  under  these  circumstances.     On  the  other  points  I 

Jiflfe  no  doubt. 

Rule  discharged. 
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M7'22d!  Samuel  Wharton  against  John  Wali 

±^Z^a   ASSUMPSIT  on  a  guarantee.    Plea  (among, 

to  uke  a  public  jjon  assumpsit.      Issue   thereon.      On  tli 

l)ousc  of  S,  at  * 

a  certain  rent,  before  Williams  J.,  at  the  Chester  Spring  assizes 

ami  lo  buy  of 

s,  all  the  boer  ilie  following  agreement,  containing  the  guarar: 

whicb  should  «.        1   •          •  1 

i>e  sold  and  clareci  upon,  was  oltered  m  evidence. 

consumed  on  ,,  .      .   i           t*                                   i       « i          i            r 

the  premises,  "Articles  oF  agreement  made  31st  day  of  ^ 

ofio/for""^'^  A.D.  1843,  between  Samuel  Wharton  of"  &c.,  " 

every  barrel  ^,j.  ^j^^    ^^^           ^^    ^^^d  JamcS   WallOfl    of "    &C.,    * 

bought  of  any  i       "^ 

other  ptTbon ;  ^,f  j^g  ^iher   part.      Tlie  said  Samuel   Wharto 

and  to  quit  on 

six  monUis*  hereby  agree  to  let  to  tlie  said  James  Waltouy  and 

notice,  under  a  ' 

penally  of  30/.  James  Waltondoih   hereby  agree  to  lake,  all  thi 

per  month  for  in.          i                  •              mo           *c      •.!_ 

holding  over.  suage  or  dwelhng  house  situate     &c.,  "  with  l 

UuViiwrrunKMit  purteuauces "   &c.,   "occupied    and    used    as   a 

"  AnTiriTfur.  **^use,  and  commonly  called  or  known  by  the  i 

o^'^Twhrivas  ^^^  OldShipy  and  late  in  the  possession  "  &c.,  " 

not  previously  whole  year  from  the  25th  day  of  December  184 

made  party  to 

the  contract),  last  past,  and  at  the  expiration  of  the  said   ten 

•'  that  he  will 

hold  himself  year  to  year  so  long  as  the  said  parties  shall  ag 

any  amount  «"<'   under  the  yearly  value  of  18/.  as  for  rent; 

whichlnay  further  sum  of  18/.  for  a  stable  and  towards  "  repai 

become  due  j^^j  2/,  45.  for  insurance  :  "  the  said  several  sum 

from  A.  to  S.f 

that  is  to  say  to  paJd  bv  four  equal   quarterly  pavmenls"  &c.  ( 

the  amount  of  '               -^                  ^            I               J     l    . 

scyL*    The  usual    quarter   days ;   first    payment   to    be  con 

names  of  S,, 

o.  and  A,  were  due  25lh  December  1842) :   '*  And  the  said  Jami 

KubKcribed.  .          i     i      i         i                     •                i                       •  i       i 

Held,  in  an  '^'^  "^^h  hereby  promise  and  agree  with   the  : 

a2aTn"t*o.  on  Whartoft^  his  heirs,  executors,   administrators   a 

the  guarantee, 

that  a  lease  stimp  was  not  sufficient,  but  that  an  agreement  stamp  was  nec< 

respect  of  0  '»  guarantee  for  the  pajTiient  of  penalties. 
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signs,    that  he  the  said  James   Waltofi  sliall  and  will   Queeti*s  Bench, 

i^^ll  and  truly  pay  or  cause  to  be  paid  to  the  said  &'.  ' 

l^ZAarion^  bis  executors"  &c.,  "the  said  clear  yearly      Whartox 

re*>arBt  or  sum. of  18/.,  the  further  sum  of  18/.,  and  the       Waltok. 

SLB  ra  of  2/.  45.,  at  the  days  and  times  and  in  manner 

afloresaid,    free   from  all   deductions  whatsoever:  And 

sl^£i.ll  and  will  pay  "  8cc.  all  levies,  taxes,  &c.,  on  the 

p»~^mises:  "And  shall  and  will  keep  the  premises  in 

gc^c^d  and  substantial  order,  repair  and  condition,  and 

so    leave  the  same  at  the  end  of  the  said  tenancvs  and 

sba.]]  and  will  make  no  alteration  in  the  said  premises 

witliout  having  first  obtained  the  consent  in  writing  of 

tbe   said  S.  Whation^  his  heirs,"  &c. :  "  And  shall  and 

will  from  time  to  time,  and  at  all  times  during  the  said 

terna,  buy  and  take  all  the  ale,  beer,  porter  and  other 

malt  liquor  which  shall  be  sold  and  consumed  on  the 

said  premises  by  the  said  James  Walton^  his  executors  " 

&C.,    «<  or  his    or  their  customers,  from  the   said   S. 

^'Aartgn^  or  shall  and  will  pay  unlo  the  said  S.  Wkar^ 

'<^,  his  executors'*  &c.,  "the  sum  of  SO/,  as  liquidated 

damages  for  each  and  every  barrel "  &c.,  bought  of  any 

other  person  :  "  and  that  it  shall  be  lawful  for  the  said 

S.  fVharton^  his  heirs,  or  assigns,  or  his  or  their  agent,  to 

give  notice  to  the  said  James  JValtoii^  his  executors,  ad- 

ininistrators  or  assigns  to  quit  the  said  premises  at  the 

expiration  of  six  months  from  the  time  of  receiving  such 

notice  ;  and,  if  the  said  Jarnes  Walton  "  &c. ;  liquidated 

damages  to  be  30/.  per  month,  for  holding  after  notice: 

*'And  the  said  James  Walton  further  agrees  to  pay  the 

said  S.   Wharton   for  all  ale,  porter,    beer  and   other 

malt  liquor,  drawn   or  sold  or  consumed  on  the  said 

premises,  once  a  month,  that  is  to  say  in  the  first  week 

of  every  month,  and  in  default  thereof  the   said  James 

I  I  4 
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Walton  shall  be  excluded  from  all  benefits  arising  frcT^ 
or  in  the  shape  of  discount  or  any  other  abatement 
therefrom.  And  it  is  further  agreed  to  by  John  Waltt^ 
of"  &c.,  ^^  gentleman,  father  of  the  said  James  WaUtnM 
that  he  the  said  John  tValton  will  hold  himself  respon  - 
sible  for  any  amount  of  money  which  may  become  doe 
from  the  said  James  Walton  to  the  aforesaid  &,  Wharton^ 
that  is  to  say  to  the  amount  of  36^  As  witness  the 
hands  of  the  said  parii&s  this  1st  day  of  February  1843." 
Signed  by  plaintiff,  defendant,  and  James  Walton. 

This  document  was  stamped  only  with  a  305.  stamp, 
as  a  lease.  JerviSf  for  the  defendant,  objected  that  the 
stamp  was  insufficient,  for  that  the  instrument  contained^ 
in  addition  to  the  lease,  an  agreement  by  James  Walton  tc 
take  all  his  beer  from  the  plaintiff,  and  an  agreement 
of  guarantee  by  the  defendant;  each  of  which  required  s 
distinct  agreement  stamp.  The  learned  Judge  reserred 
leave  to  move  to  enter  a  nonsuit  on  this  point  It  was 
also  objected  that  the  agreement  did  not  shew  any  con- 
sideration for  the  guarantee,  and  that  the  declaration 
did  not  set  forth  the  guarantee  correctly :  but  these  lattei 
points  are  not  further  noticed,  the  decision  of  the  Courl 
not  having  turned  upon  them.  Jervis,  in  Easter  term. 
1844,  obtained  a  rule  to  shew  cause  why  a  nonsuit 
should  not  be  entered,  or  a  new  trial  had. 


jE.  F»  Williams  and  Welsby  now  shewed  cause.  The 
lease  stamp  was  sufficient.  The  agreement  by  Jamen 
Walton  to  purchase  beer  was  incident  to  the  lease  of  f^ 
public  house,  as  the  covenant  to  build  or  insure  is  to  a 
common  lease ;  and  the  defendant's  guarantee  was  in- 
dissolubly  connected  with  the  agreements  of  the  lessee, 
to'  pay  the  rent  and  to  pay  for  the  beer :  it  was,  io 


i'lOtiS  and  Hammond  only.     This  Court  held  that 

parate  stamp  was  necessary  for  the  defendant's 

f  the  agreement,  the  lease  being  the  principal  to 

bis  covenant  was    the  accessory.     Lord   Ten- 

sudthatf  if  the  covenant  "had  introduced  matter 
f  connected  with  the  demise,  but  wholly  distinct 
■dependent,"  the  objection  might  have  prevailed, 
lat  not  being  so,  the  lease  stamp  was  sufficient, 
ton  3,  The  defendant  there  was  liable,  in  the  first 
ce,   on   the   only  covenant   to  pay  renLJ     The 

did  not  ground  their  judgment  on  that  reason. 
Parte  J.  observed  that  the  defendant's  covenant 
lart  of  the  consideration  for  granting  the  lease. 
irder  v.  Draiefind  {b),  which  was  an  action  for 
ice  of  fixtures  sold,  the  plaintiff  put  in  an  agree- 
fbr  the  sale,  containing  also  a  demise  of  premises 
bich  the  fixtures  were,  and  stamped  as  an 
nent;  but  the  Court  held  that   the  instrument 

to  have  been  stamped  as  a  lease,  because  the 
ct  of  sale  was  auxiliary  to  the  contract  of  demise. 
idge  J.  They  did  not  decide  that  both  stamps 
not  necessary.]  Slead  v.  Liddard  (c)  also  shews 
be  guarantee,  for  the  purpose  of  stamping  is  a 
cUon  not   separable  from  the  other  agreements. 
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by  Stat.  55  G.  3.  c.  184-.  Sched.  Part  I.  tit,  Jgrecnief^^ 
because  it  relates  to  the  sale  of  goods.    [PatUson  J.  T* 
amount  guaranteed  may  "become  due"  for  goods 
for  rent.] 


tJet-vis  and  Tawnsendj  contra.      First,   if  the  ogre 
nient  had  consisted  only  of  the  stipulations  between  tl 
plaintiff  and  James  fVallon,  a  further  stamp  would  ha' 
been  necessary.     The  contract  by  James  fVallon  to  pu 
chase  his  beer  of  the  plaintiff,  and  that  under  a  penal 
in  case  of  default,  is  not  incident  to  the  demise,  like : 
agreement  to   insure  or    to    repair.     So,    in  Clayton 
Burtenshaw  {a\  where  the  defendants  agreed  to  take 
the  plaintiffs  a  house  and  shop  at  a  certain  rent,  andal 
to  take  the  stock  in  trade  and  the  fixtures,  Littledalc 
held  that,  if  the  principal  contract  were  a  lease,  still 
lease  stamp  was    insnflicient,   because   the   instrumen 
contained,  besides  the  words  of  demise,  a  contract  b? 
deed   for  the  sale  of  goods :  "  The  fixtures  might  be 
accessory  to  the  house,  but  the  goods  were  not  so,  and 
were  not  the  subject  matter  of  the  demise."     Then  as 
to  the  guarantee :  if  it  had  been  merely  for  payment 
of  the  rent,  it  might,  perhaps,  have  been  ancillary  to  the 
contract  of  demise ;  if  merely  for  payments  in  respect 
of  goods,  it    might    have   been  exempt    from  duty  on 
that  ground  ;  but  it  is  a  guarantee  also  for  whatever 
may  become  due  to  the  amount  of  36/.  for  penalties 
If  it  is  a  limited  guarantee  for  36/.  (which  may,  lio^* 
ever,  be  disputed),  it  is  liable  to  stamp  duty,  at  tet 
as  a  guarantee  for  payment  of  money  to  that  amount. 
In   any  view,  it  is  a  supplemental   agreement,  and  no 
part  of  the  consideration  for  granting  the  lease. 


(a)  5  D.^  C   -v. 
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d  Denman  C.  J.     This  is  a  clear  and  simple  ob-  Qiicen*M  Betich, 

.     One  party  agrees  to  pay  penalties,  'and  that  * 

nt  is  guaranteed  by  another.      That  agreement      Wha»tom 
Bs  a  stamp.  Waltoh. 

TESON  J.     This  is  not  a  joining  in  the  principal 
int,    as   the    defendant   hud    dune    in   Price  v. 
\s(a\  but  a  separate  thing ;  a  distinct  agreement 
defendant  to  guarantee  the  payment  of  money. 

LLiAMsand  CoLEiiiUGE  Js.  concurred. 

Rule  absolute. 

(a)  2/?.  4  Ad,2\^. 


RTHiNGTON,   Administrator  &c.    of  Ann      Fridatf. 
DuNCALF,  against  Grimsditch.  ^""^  '^   * 

CLAUATION,  December  SOih^  1843,  in  debt  for  ^..  an  attorney, 

joney  lent  to  defendant  by  the  intestate  and  M.  D.  toiUnwycmX 

intestate   survived:  counts  for  money  had   and  and  simple  con- 

;d,  for  interest,  and  on  an  account  stated.     The  f**^*'  bearing 

'  '  interest,  from 

ant   pleaded,    wiih  other   pleas,  the    Statute  of  *»""«  *«  ^»»"e 

'  stated  accounts 

lions.       Issue     thereon.     On    the    trial,   before  ^itji  if.  in 

which  he 

ms  3.,  at  the  Chester  Spring  assizes,  1844,  it  ap-  debited  himself 

with  the  in- 
terest, and  took 
*  payments  which  he  made  from  time  to  timei  on  account  of  R,^  fur  the  rent  and  tithes 
\  occupied  by  J?.,  and  othT  disbursement^^  I'he  latebt  of  these  accounts  was  stated 
;  and  a  balance  was  struck  therein  in  favour  of  B,  :  up  to  that  time  the  rents  and 
d  nearly  balanced  the  interest ;  but  the  rents  were  tlien  considerably  reduced, 
rds  ^.,  Mho  took  considerable  part  in  the  management  of  ^.'s  affairs,  continued  to 
'ents  and  tithes  uii  /^.*s  account,  and  stated  a  further  account  with  B»  in  writing, 
I  he  took  credit  for  the  payment  of  rent  and  tithes,  but  inserted  no  item  on  the 
s.  Tlie  latest  account  stated  was  in  1842.  B.^  in  1843,  sued  A.  for  the  sums  due 
c  contract,  and  interest  thereon. 

that  the  facto  above  stated  were  evidence  for  the  jury,  from  which  they  might  find 

payments  of  rent  and  tithes  since  182:}  were  payments  made  on  account  of  tlie 

lue  oil  the  simple  contract  debts,  so  as  to  take  the  case  out  of  tl:e  statute  of  limita- 
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Volume  VU.     peared  in  evidence  that  the  intestate  and  her  sister  Af. . 
*        jointly  rehted  and  occupied  a'farm  from  1806  to  thedea 


WoETHiKOToir  of  j^^  jy^  jn  1339;  ^h^  defendant  was  a  relative  of  t 
GuMSDRca.  sisters,  was  employed  by  them  as  their  solicitor,  and  tc 
a  considerable  share  in  the  management  of  their  affai 
Regular  accounts  in  his  handwriting  from  1817 
1823  were  given  in  evidence  by  the  plaintiff*,  in  wb 
the  defendant  charged  himself  with  the  interest 
several  sums  for  which  he  was  debtor  to  them,  so 
being  due  on  bond  and  some  on  simple  contract ;  tak 
credit  for  various  payments  for  the  rent  and  tithes  of 
farm  and  other  disbursements  on  their  behalf,  which 
deducted  from  the  interest  account.  The  last  account 
stated,  in  1823,  shewed  a  balance,  for  interest  then  d 
from  him,  of  62/,  Ss,  d^d.  At  this  period  the  rent 
the  farm,  which  down  to  that  time  had  nearly  balana 
the  interest,  was  considerably  reduced,  and  no  subs 
quent  statement  of  an  account  on  both  sides  was  pn 
duced  :  but  in  184*2,  after  the  death  of  both  sisters,  d 
fendant  stated  an  account  in  writing  (which  tl 
plaintiff  gave  in  evidence),  headed  ^^  Rents  and  tith< 
paid  by  Mn  Grimsditch  on  account  of  the  late  T& 
Duiicalf!*  By  this  it  appeared  that,  from  Decemk 
1826  to  December  184*1,  he  had  half-yearly  paid  tli 
rent  of  the  farm  to  the  landlord,  on  account  of  tb 
intestate.  There  were  no  items  on  the  debit  side  ( 
this  account :  and  the  payments  for  which  he  thus  too 
credit  were  proved  to  have  been  made  in  fact  by  hit 
on  account  of  the  intestate  and  her  sister.  On  beU 
of  the  defendant  it  was  contended  that  there  was  d 
evidence  to  take  the  case  out  of  the  Statute  of  Limit 
ations.  The  learned  Judge  thought  there  was  evidenc 
for  the  jury ;  and,  reserving  leave  to  the  defendant  t 
move  to  enter  a  verdict  od  the  last  issue  upon  this  ol 
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jection,  left  it  to  the  jury  to  say  whether  the  payments   QuemU  Bench, 

by  defendant  since  1825  were  payments  on  account  of 

the    Interest,  in  which  case  alone  they  would  take  the    Worthiuotom 
present  claim  out  of  the  statute.     Verdict  for  plaintiff*    GEmiDixrH. 
on  all  the  issues. 

ErMim^  in  Easter  term,  1844,  obtained  a  rule  nisi, 
pursuant  to  the  leave  reserved, 

fP'^bby  now  shewed  cause  (a).     The  earlier   state- 
ments of  account  shew  that  down  to  1823  the  rent 
and    other  payments  by  the  defendant  were  regularly 
set  off  against  the  interest:  that  is  some  evidence  of 
a  mutual  arrangement  having  existed  at  that  time  for 
the  defendant  to  make  such  payments  out  of  the  interest; 
Ashb^  V.  James  {b).    The  defendant  continued  to  make 
those   payments  regularly  from  that  time  until  1842; 
that    is  evidence  that  the  arrangement  continued  until 
then.      This  is   not  relied  on   as  a   part  payment  of 
the  principal,  but  as  a  recognition  by  payment  of  in- 
terest, which  is  notafftfcted  by  stat.  9  G.  4.  c.  14.     Pay- 
ments   which    were    regularly   made   every   half  year 
roust   have   been   on  some  account;  on  what  account, 
as  is  observed  by  Parke  B.  in   Waugh  v.  Cope  {c\  is  a 
question  of  fact.    In  Waters  v.  Tompkins  [d)  Parke  B.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer, 
after  pointing  out  the  effect  of  part  payment  and  pay- 
inent  of  interest,   proceeds   as  follows.     "  But   if  the 
Payment  of  a  sum  of  money  is  proved  as  a  fact^  and  not 
hy  a  mere  admission,  there  is  nothing  which  requires 
t'le  appropriation  to  a  particular  account  to  be  proved 

(a)  Before  Lord  Dcnman  C.  J.,  PaUesorij  Coleridge  and  Williams  Ja. 
(6)  IJ  3f.  §•  r.  542.  (c)  6  M.  j-  Jf.  824.  827. 

(rf)  2  CAO^Jl.  723. 726.  5".  C.  Tyr.  ^  G,  137. 
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rdnmr  J'li.     bv  nil  cxprcss  (lednration  of  the  party  making  it  at  V*^^ 

_      '^'        time;  such  appropriation  may  be  shewn  by  any  mediU*^ 

WoKTiiiNCToN    of  proof,  anil  many  instances  might  be  put  of  full  ar»* 

GttiMSDiTcit.     cogent  proof  of  such  appropriation,  where  nothing  wJd 

said  at  the  time  by  the  debtor." 

Exxins  and  E,  V.  JVilliamSy  contra.     The  plaintiff* 

evidence  shewed  the  defendant  to  have  been  at  one  tinn 

indebted  to  the  intestate  and  her  sister  on  two  differed 

accounts,  on  bond,  and   for  money  lent  by  them:   t< 

which    account   are  unexplained  payments  to  a  third 

party  to  be  referred  ?     In  Holme  v.  Green  (ar),  an  action 

on  a  promissory    note,    it  was   attempted   to  take  tbe 

case  out  of  the  Statute  of  Limitations  by  shewing  tbat 
a  joint  maker  of  the   note  had    made  a  payment  \o 

the  holder  within  six  years,  and  throwing  it  upon 
the  defendant  to  prove  that  such  payment  was  not  on 
account  of  the  note :  but  Lord  Ellenboroiigh  refused  lo 
permit  this,  and  observed  that,  if  such  a  practice  were 
allowed,  "  it  would  operate  as  a  recipe  for  taking  a  case 
out  of  the  statute,  bv  means  of  obscure  and  unsatls- 
factory  evidence."  In  Tippets  v  Heanc  (b)  Parke  B. 
said,  **  In  order  to  take  a  case  out  of  the  Statute  of 
Limitations  by  a  part  payment,  it  must  appear,  i" 
the  first  place,  that  the  payment  was  made  on  account 
of  a  debt.  That  was  left  in  ambiguity  in  the  preient 
case.  Secondly,  it  must  appear  that  the  payment  vas 
made  on  account  of  the  debt  for  which  the  action  is 
brought.  Here,  the  evidence  does  not  shew  any  par- 
ticular account  to  which  the  payment  was  applicable. 
The  jury  seem  to  have  considered  it  as  a  payment  of 

(o)  I  Stark,  N.  P.  C.  488. 

(Jb)  1  C,M.^  R,  252.  S,  C  4  7>r.  772.^ 
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rt  of  the  debt  in   question ;  and  perhaps,   as  there  QueenU  Pench, 

s  no  other  account  found  to  have  been  in  existence  J 

ween  the  parties,  tliey  might   be   warranted  in   so    Worthinctok 

ng.     But  the  case  must  go  further;  for  it  is  neces-     GHiMsniTCH. 

y,  in  the  third  place,  to  shew  that  the  payment  was 

lie  as  part  payment  of  a  greater  debt,  because  the 

nciple  upon  which  a  part  payment  takes  a  case  out 

.lie  statute  is,  that  it  admits  a  greater  debt  to  be  due 

fie  time  oFthe  part  payment."    This  reasoning  applies 

h  still  greater  force  to  the  case  now  before  the  Court, 

Bvhich  there  is  a  similar  ambiguity  as  to  the  payments 

ng  on  account  of  any  debt,  and  there  was  an  existing 

>t  on  bond,  not  the  subject  of  the  present  action. 

Mills  V.  Fowkes  {a)  it  was  held  that,  where  a  debtor 

es  his  creditor  some  debts  from  a  period  longer  than 

years,  and  others  from  a  period*  within  six  years, 
J  pays  a  sum  without  appropriating  it  to  any  parti- 
iar  debt,  such  payment  will  not  of  itself  operate  as  a 
jrment  on  account,  to  take  the  earlier  debts  out  of 
t  Statute  of  Limitations.     The  present  is  an  attempt 

give  to  a  set-off  the  effect  of  a  payment  on  a 
tecific  account.  The  cases  on  the  effect  of  an  open 
xount,  as  regards  the  Statute  of  Limitations,  are  col- 
icted  in  note  (/)  to  Webber  v.  Tivill  (6).  It  need  not  lie 
ODtended  that  an  open  account  will  in  no  case  bar  the 
tatate:  there  might  be  an  express  agreement  to  pay 
be  rent  out  of  the  interest :  but  in  the  present  case  there 
\  DO  evidence  of  any  such  agreement ;  the  amounts 
f  interest  and  of  the  defendant's  payments  differed 
)nsiderably  during  the  period  in  question,  and  never 
llied  exactly. 

Cw\  adv.  vulL 

(a)  5  Xew  Ca.  455,     Sec  also  Bufn  v.  Boulton,  2  Com,  D,  47 C. 

[b)  2  H'ms.  Sound.  127  c.     6lli  ed. 
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Volume  riL        Lord  Denman  C.  J.,  in  the  same  term  (June  6th}, 

1845 
*        delivered  the  judgment  of  the  Court. 

WoETHiNOTON  The  questlou  here  turns  upon  the  eflTect  of  certain 
GftiMSDrrcB.  payments  to  take  the  case  out  of  the  Statute  of  Limita- 
tions. The  action  is  for  money  lent.  The  payments 
relied  on  are  not  put  as  part  payments  of  the  principal, 
but  payments  of  the  interest.  There  is  no  direct  evi- 
dence of  their  having  been  made  expressly  as  such ;  nor 
were  they  payments  to,  but  for,  the  intestate  and  her 
sister  first,  and  latterly  for  her  alone,  she  having  sur- 
vived ;  and  the  question  is,  whether  there  be  any  evi- 
dence that  they  were  made  in  that  character  by  their 
direction,  or  treated  between  them  and  the  defendant  as 
such ;  for,  independently  of  any  such  evidence,  they 
would  in  themselves  be  matter  of  set-off,  not  payment, 
and  so  not  bar  the  statute.  Tliey  may,  however,  have 
that  effect  in  more  ways  than  one.  Where  there  are 
accounts  with  items  on  both  sides,  the  going  through 
them  and  striking  a  balance  converts  the  set-off  into 
payment^  as  was  said  by  Alderson  B.  in  Ashlty  v.James[a\ 
So,  by  agreement  between  the  parties,  the  payment,  by 
the  debtor,  of  money  owing  by  the  creditor  to  a  third 
person  may  be  a  mode  of  payment  either  of  interest, 
or,  in  part,  of  the  principal,  to  the  creditor ;  and  such 
agreement,  like  any  other,  may  be  proved  by  impli- 
cation, or  course  of  dealing,  or  ratification,  as  well  as  by 
express  and  previous  direction. 

The  cases  referred  to  were  generally  cases  of  part 
payment,  not  payment  of  interest.  In  one  of  the 
last  of  them,  Waugh  v.  Cope  (6),  Parke  B.  properly 
intimated  that  the  character  of  such  payment  may  be 
rather  matter  of  evidence  than  of  law.     The  same  ob- 

(a)  U  M,^  W.  542.  (6)  6  Af .  J  IT.  827. 
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servation  applies  very  generally ;  certainly  in  this  case.   Queen*t  Bench. 

The  question  will   always  turn  on  the  distinction  be-  ' 

tween  cross  demands  and  set-off,  on  the  one  hand,  and    Wo»thimgto> 
part  payment  on  the  other,  a  distinction  clear  enough     Grimsditcb. 
in  principle,  but  dependent  for  its  application  on  facts, 
and  therefore  not  always  applicable  with  ease.     The 
payments  here  relied  on  are  of  rent  and  tithes  for  the 
house  and  lands  which  the  intestate  occupied.     From 
the  acooants  put  in  it  should  seem  that  the  first  pay- 
ment was  without  any  express  authority ;  but,  in  subse- 
quent accounts  put  in,  the  rent  and  tithes  paid  are 
treated  as  deductions  from  the  sum  due  for  interest, 
and  as  having  been  paid  for  the  intestate ;  and  they  are 
classed  with  cash  payments  on  account.     After  this  the 
direct  interest  account  disappears,  but  the  defendant 
states  accounts  on  one  side  only,  in  which  he  charges 
the  rents  as  paid  for  the  intestate.     In  the  early  periods 
tlic  interest  and  the  rents  nearly  balanced  each  other  in 
AKxiount ;  in  later  periods,  by  a  lowering  of  the  rents,  the 
interest  exceeded.     The  defendant  appears  to  have  been 
I'^lated  to  the  sisters,  and  to  have  taken  a  considerable 
sHare  in   the   management  of  their  affairs.     It  is  un- 
reasonable to  say  that  all  these  circumstances  were  not 
evidence  to  be  submitted  to  the  jury,  from  which  they 
^igbt  draw  the  conclusion  that,  in  the  payments  the 
defendant  made,  he  acted  as  the  agent  of  the  intestate 
&nd  her  sister,  applying  to  the  discharge  of  these  de- 
tnands  on  them,  by  their  authority,  money  in  his  own 
hands  which  was  due  to  them  from  himself  on  the  in- 
terest account 

Rule  discharged  (a). 

(a)  Reported  by  Robert  Hali,  Esq. 
VOL.  VII.    N.  S.  K  K 
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j/a^'^ifh  Mayfield  against  Robinson. 

Agreement,  /^ASE   for   disturbance    of  plaintiff's   ancient  ferf  J 
14th,  1804,  not  Called  the  Dogdyke  Ferry.     Pleas.     1.  Not  Guilt^r. 

between  M,  2.  Not  possessed.     On  the  trial,  before  Tindal  C.  J.,  cti 

shall^nfof  Af.  ^'^^  Lincoln  Spring  assizes,  1844,  the  plaintiff's  counsel 

the  ferry  called  offered  in  evidence  the  following  agreement,  to  whicb 

D,  for  6/.  6*.  &       6  ' 

per  annum,  to     George  Mayfield^  the  plaintiff's  father,  was  a  party. 

be  paid  half' 

yearly,  for  ^^  DogdyJcCy  Ajtril   14th,   1804.     To  all  those  whom 

which  N.  is  to  .  -r*     .    i 

have  the  sole  this  obligation  or  agreement  may  concern.    13e  it  known 

and  whatever  tinto  you  that  we,  George  Mayjieldf  of  Dogdyke^  and 

accrueTom  it  Thomas  Northy  of  Conningsby^  both   in  the  county  of 

for  the  time  he  Lincoln,  have,  this  14th  day  oi  April  1804,  entered  into 

holds  the  same.  '  '  j  r  '» 

«  Be  it  also        g^  agreement  that  the  said  T.  North  shall  rent  of  the  said 

known  that  N,  ° 

has  this  day        G.  May  field  the  ferry  well  known  by  the  name  of  Z)cg- 

bought  of  Jf, 

the  great  ferry  dyke  Ferry^  for  the  sum  of  6/.  6^.  per  annum,  to  be  paid 

sum  of  20t,  of  half-yearly  to  the  said  G.  Mayfield^  for  which  the  said 

be  paid  *•&€*;  ^*  -^^orM  is,  by  this  agreement,  entitled  to  the  sole  use 

5T  to  be°iMid  ^"^'  advantage  or  whatever  profit  may  occur  from  the 

yearly,  on  Aprp,  g^j J  f^^^y  |j^j.  ^^  ^jj^g  jj^  holds  the  Same.     Be  it  also 

6th,  the  first  in  ^ 

1805.    Held      known   that  the  said  T.  North  has  this  day  bought  of 

1.  That  the  ^         ^ 

instrument,        the  Said  G.  Mayjicld  the  great  ferry  boat  for  the  sum  of 

purporting  to  ,  , 

convey  an  in-      20/.,  of  which  5/.  shall  be  paid  on   the  6th  of  Afm 
di'toraent,  waT"    1805,  and  5/.  more  on  the  6th  day  oi.  April  1806>th€ 

not  a  lease,  be* 

cause  not  under  seal,  and  therefore  did  not  require  a  lease  stamp. 

2.  That,  as  an  agreement  for  a  lease,  it  was  not  subjected  to  duty  by  the  ckiuse  of  stat. 
55  G.  3.  c.  184.,  Sched.,  Part  1.  tit.  Agreement,  exempting  agreements  for  leases  under  the 
yearly  rent  of  51.  ;  for  that  a  duty  could  not  be  imposed  by  implication  ffom  this  czemptiog 
clause. 

S.  That,  if  the  rent  only  were  considered,  the  subject  matter  of  the  agreement  was  vsi 
of  the  value  of  202.,  and  therefore  no  stamp  was  necessary. 

4.  That  the  price  of  the  boat  could  not  be  taken  into  consideration,  the  agreement  is  to 
that  not  being  ancillary  to  the  contract  for  letting,  but  being  a  distinct  and  separate  memo- 
randum of  a  bygone  purchase  of  goods,  and,  in  itself,  subject  tq  no  stamp  duty. 
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iird  5L  on  the  6th  day  of  April  1807,  and  the  last  51.    Quenrs  ifench. 

1H4'5 

n  tfce  6th  of  April  1808.  But,  in  consequence  of  any 
Iteration  in  the  navigation  taking  place,  in  such  sort  Maypikld 
J  t<^  render  the  ferry  void  and  useless  before  the  6th  Rowksok, 
ij  u4pril  1808,  then  the  said  T.  N.  shall  pay  to  the 
id  G.  M.  the  whole  of  what  remains  unpaid  at  such 
me  as  the  said  ferry  may  become  useless.  And,  in 
rder  to  confirm  and  ratify  this  agreement,  we  do,  this 
4th  day  of  April  1804,  set  our  hands."  (Signed  by 
he  parties  (a). 

The  document  was  not  stamped:  and  the  defendant's 
counsel  objected  to  its  reception,  contending  that  it 
oaght  to  have  been  stamped  either  as  a  lease  or  as  an 
agreement  the  matter  of  which  was  of  the  value  of  20/. 
Tuidal C.J.  admitted  it,  subject  to  the  objection  ;  and 
the  plaintiff  had  a  verdict.  In  Easter  term,  184<4,  a 
rule  was  obtained  calling  on  the  plaintiff  to  shew  cause 
why  a  nonsuit  should  not  be  entered  or  a  new  trial  had. 

Wkitehurst  now  shewed  cause  [h).  No  stamp  was 
necessary.  The  instrument  is  not  a  lease,  because  it 
professes  to  pass  an  incorporeal  hereditament,  which 
cannot  be  done  except  by  deed  ;  Bird  v.  IJiggi/ison  (c). 
It  could  operate  only  as  an  agreement:  and,  so  con- 
sidered, it  is  not  subject  to  stamp  duty,  because  the 
niatter  of  the  agreement  is  not  of  the  value  of  20/.,  the 
interest  contemplated  being  only  a  yearly  tenancy  at  six 
guineas  a  year.      To  give  the  required  value  it  must  be 

(s)  Xorth  was  the  tenant  of  a  public  house,  situate  near  the  place  at 
^hich  the  plaintilF  claimed  to  have  his  ferry  and  since  occupied  by  the 
'Jt/endant.  North  had  ferried  to  and  from  that  house  for  a  few  years,  be- 
ginning in  1 804  :  and  the  above  document  was  put  in  to  shew  that 
t^at  fact  was  consistent  with  plaintiff's  title. 

(4)  Before  Lord  Denman  C.  J. ,  Williams  and  Coleridge  Js. 

(c)  2  A.  ^  E.  696.  Affirmed  in  Exch.  Ch.,  Bird  v.  IJigginson,  6  ^,  -j; 
E,  824. 

K  K    2 
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shewn  that  the  subject  matter  is  necessarily  worth  20L 

Marlaw  v.    Thompson  (a).    Doe  dem.  Markm  ▼•   Wi^ 

gvis  {J)\  Doe  dem.  Morgan  v.  Amos  (c).     The  clause  < 

Stat.  55  G.  3.  c.  1 84.,  Sched.  Part  I.  tit  Agreement^  ei 

empting  any  ^^  memorandum  or  agreement  for  grantin 

a  lease  or  tack,  at  rack  rent,  of  any  messuage,  land  ( 

tenement,  under  the  yearly  rent  of  5/.,"  cannot,  by  id 

plication,  lay  the  duty  upon  all  agreements  for  leases  i 

a  higher  rent ;    for  a  tax  must  be  imposed  by  expre: 

words ;  and  the  exemption  may  be  reasonably  construe 

without  giving  it  this  effect.     The  case  contemplatec 

may  be  that,  for  example,  of  a  lease  for  five  years  t' 

4/.  10^.,  where  the  duty  would  attach,  but  for  the  ex* 

emption.     It  may  be  contended  that  the  memoranduo 

as  to  the  boat  and  that  relating  to  the  ferry  make  u[ 

one  agreement,  of  a  value  exceeding  20/.      But  th 

clause  as  to  the  boat  constitutes  a  distinct  agreemeDt 

and  cannot  affect  the  prior  one  which  is  independent  ol 

it,  merely  because  both  are  written  on  the  same  paper 

[Lord  Denman  C.  J.  referred  to  Wharton  v.  WaUon(dy. 

There  an  additional  stamp  was  necessary,  from  the  nature 

of  the  second  agreement :  here  the  memorandum  as  tc 

the  boat  is  exempt  from  stamp  duty  as  a  memorandum 

or  agreement  *'  for  or  relating  to  the  sale  ot"  "goods:* 

therefore  no  stamp  need  appear  upon  the  paper  unless 

the  latter  agreement  can  be  incorporated  with  the  first, 

so  as  to  raise  its  value  and  make  the  duty  attach.   An 

agreement  for  the  sale  of  goods  is  not  the  less  exenip' 

from   stamp  duty   because    the    same   document  con 

tains  collateral  stipulations  on  other  subjects :  Heron  i 

Granger  (e),  Meering  v.  Duke  (g),  Marson  v.  Short  {*] 


(a)  1  DowL  N.  S.  575. 
(c)  2  Man.  ^  R.  180. 
(e)  5  Etp  N.  P.  C.  269. 
(h)  2  New  Co,  118. 


(6)  4  d  B.  S67. 
(rf)  Ami,  p.  474. 
(g)  2  Man.  ^  R.  121. 
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'Mkt  law  on  Ibia  point  is  explained  also  by  Forsyik  v.   (IvcmV  Bmck. 
^rrvis  {a)  and  SUad  v.  Idddard  (4).  * 

Matfibu) 

/KB  and  Waddingianf  contra.    There  b  no  authority      Rowic«o», 
>^  saying  that  a  fetry  may  not  be  demised  without 
,^fei.    [Lord  Denman  CL  J.  mentioned  fVood  v«  Lead" 
v/#i^(c)3.    There  the  question  was  whether  a  right  of 
p^ay  could  be  created   by  the  unsealed    instrument* 
V^bether  a  similar  right,  once  created,  may  be  demised 
by  such  an  instrument,  is  a  different  point   [Colerti^e  J. 
Being  an    incorporeal    hereditament,   it    could    not]. 
Taking  that  to  be  so,  the  document  ought  to  have  been 
stamped  as  an  agreement.     First,  it  is  not  to  be  valued 
as  ta  agreement  for  a  year  only.     Whatever  might  be 
Its  literal  construction,  the  intent  evidently  was  that  it 
slK)Qld  continue  in  force  several  years;  at  least  till 
1^:  and,  if  not  binding  in  a  court  of  law  by  way  of 
demise,  it  would  have  borne  out  an  application  to  a 
Coon  of  Equity  for  a  specific  performance.     And, 
secondly,  the  contract  is  special  and   entire:   the  let- 
ting of  a  ferry  is  the  primary  object;  the  sale  of  a  boat 
the  secondary :  and,  where  the  sale  of  goods  is  merely 
ancillary  to  another  contract,  the-  exemption  in  stat. 
55  G.  3.  c.  184.,  Sched.   Part  I.,  tit.  Agreementy  does 
not  attach :  South  v.  Finch  (d),  Chanter  v.  Dickinson  {e). 
The  former  was  a  stronger  case  for  exemption  than  the 
present.     [Lord  Denman  C.  J.     Whation  v.  Walton  {g) 
certainly  does  not  apply  to  the  present  case.] 

Cur.  adv.  vult. 

(a)  1  Stark.  N.  P.  C  437.  And  see  HiU  v.  Eamm^  5  M.  4;-  G.  789. 
(6;  1  Bing,  196.  (c)  13  Af.  $•  W,  838. 

{d)  3  New  Co,  506.  (e)  5  M.  §•  G,  253. 

(g)  Ante,  p.  474. 
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Lord  Denman  C.  J.|  in  the  ensuing  vacati(m  (Jme 
19tb)y  delivered  the  judgment  of  the  Court. 

The  learned  Judge  admitted  in  evidence  an  unsealed 
instrument,  purporting  to  be  the  lease  of  a  ferry  for  six 
guineas  a  year  from  year  to  year,  which  also  contained 
a  memorandum  that  the  defendant  had  that  day  bought 
of  the  plaintiff* "  the  great  ferry  boat"  for  the  sum  of  20/. 
to  be  paid  by  instalments.  The  instrument  was  objected 
to  for  want  of  a  stamp,  which  it  was  said  to  require, 
either  as  a  lease  at  a  rent  of  more  than  5/.,  or  as  an 
agreement,  the  matter  of  which  was  above  the  value 
of  20/. 

We  are  clearly  of  opinion  that  it  is  not  a  lease,  be- 
cause it  can  have  no  operation  as  such,  purporting  to 
be  a  grant  of  an  incorporeal  hereditament,  without  seal. 
If  it  was  an  agreement  for  a  lease,  the  plaintiff  con- 
tended that  it  required  no  stamp,  because  the  value  of 
the  subject  matter  did  not  bring  it  within  the  charging 
part  of  the  act ;  and  denied  that  a  duty  could  be  im- 
posed by  implication  from  the  exempting  part;  which 
is  perfectly  clear.  The  value  of  the  subject  matter  of 
thb  agr^ment  was  at  most  three  times  six  guineasi 
to  which  that  of  the  boat  cannot  be  added  to  raise  the 
amount  above  20/. ;  for  it  is  a  distinct  and  separate  me- 
morandum of  a  bygone  purchase  of  goods,  and  in  itself 
subject  to  no  stamp  whatever. 

This  answer  was  met  by  the  remark  that  the  ferry 
boat  is  ancillary  to  the  ferry,  and  that  ferry  and  boat 
must  both  be  considered  as  the  joint  matter  of  agree- 
ment. We  are  clearly  of  the  contrary  opinion,  and 
think  the  evidence  properly  admitted. 

Rule  discharged. 
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lM  and  Others,  Assignees  &c.  of  Tuobias 
DON  and  George  Seddon,  Bankrupts, 
inst  George  Witherby  and  William 
TRY  Witherby, 

LM  and  Others,  Assignees  of  the  same 
krupts,  against  Lynes. 

raham  v.  Witherbu  a  special  case  was  stated  for  -^-  entered  up 

judgment  on  a 

opinion  of  this  Ck)urt  by  order  of  a  Judge,  in  a  warrant  of  au 

tomcyi  and 

ling  under  the  Interpleader  act  (a).     The  ma-  sued  out  a  fi. 

^  ,.  fa.,  under  which 

icts  were  as  tollows.  the  sheriif 

21st  October,   1840,   Thomas  and  George  Seddon  JSe^'ardf' 
?d   in   favour  of  Thomas  Bennett   a  warrant  of  ^°?,f  f*  ^'  ^*' 

witn  the  same 

•y  dated  of  that  day   and   year,    to  appear  and  ^^'l^g*?  *j 
judgment  in  an  action  of  debt.     A  copy  of  the  ▼er»e  action 

against  the 
same  debtor ; 

sheriff  delivered  a  warrant,  in  ff/s  action,  to  the  officer  already  in  possession. 
ds  seized  were  sufficient  only  to  satisfy  B,*%  execution.  Bcfure  any  sale,  a  iiat  in 
tcy  issued  against  the  debtor.  The  assignees  claimed  the  goods ;  and,  on  an 
der  rule,  this  Court  directed  an  issue  between  B,  and  ihc  assignees,  to  try 
B.  was  entitled  to  the  proceeds  of  the  goods,  which,  by  direction  of  the  Court, 
the  mean  time  sold,  and  tlie  produce  paid  into  court.  The  issue  was  decided  in 
r  the  a'9signees,  on  the  ground  that  A*s  writ  was  founded  upon  a  judgment  on 
of  attorney,  and  had  not  been  executed  by  sale  before  the  fiat, 
that  the  issuing  of  the  fiat  rendered  Z/.'s  writ  void  ;  and,  thereupon,  /r.*s  writ, 
Ireadv  attached  upon  the  goods  provisionally,  became,  in  effect,  tiie  first  writ,  and 
entitled  to  have  his  execution  satisfied  out  of  the  proceeds ;  and  that  the  assignees 
)t  first  claim  any  part  of  them  under  stat.  6  G.  "t.  c.  16'.  s.  IDS  ,  for  rateable  dis- 

among  the  creditors. 

Iicriff,  while  holding  the  goods  of  T.  and  G.  under  B.\  writ,  received  a  fi.  fa.  at 
of  L,  in  a  bona  fide  adverse  action,  and  delivered  a  warrant,  under  that  writ,  to 
>r  not  holding  any  warrant  under  ^.'s  writ;  and  the  officer,  before  fiat  issued, 
oods,  the  separate  property  of  T..,  in  his  private  house,  which  goods,  if  applicable 
(ecution,  would  have  been  exhausted  by  it.  Held,  as  between  /,.  and  the  assignees, 
vas  entitled  to  priority,  as  in  the  case  above  stated. 


)  1  &  2  fT.  4.  c.  58.     And  see  stat.  1  &  2  Vict,  c.  45.  *.  *i. 
.VII.    N.S.  L  L 
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warrant  of  attorney  &c.  was  duly  filed ;  and,  on  Jama 
18th,  1842,  judgment  was  entered  op  thereon  against  t 
bankrupts  for  50,000/.  and  damages.  On  the  same  da 
a  fi.  fa.  was  issued  on  the  judgment,  directed  to  tl 
sheriff  of  Middlesex^  to  levy  the  said  sum  and  damage 
which  writ,  indorsed  to  levy  20,0002.,  was  delivered  I 
the  sheriff:  and  he,  on  the  same  day,  before  the  retoi 
of  the  writ,  the  delivering  to  the  sheriff  of  the  fi.  ( 
after  mentioned,  or  the  issuing  of  the  fiat  in  bankruptc 
seized,  under  the  writ,  goods  of  T.  and  G.  Seiioi 
which  were  not  sufficient,  if  sold,  to  satisfy  BetmeU 
execution  :  and  the  sheriff  remained  in  possession  of  tt 
said  goods  until  after  the  issuing  of  the  fiat 

An  action  on  promises,  in  which  the  now  defendan 
George  Witherby  and  William  Henry  Witherly  wci 
plaintiffs,  and  T.  and  G.  Seddon  defendants,  was,  € 
November  19th,  1841,  commenced,  adversely  and  ik 
by  collusion  for  the  purpose  of  fraudulent  prefereno 
in  the  Court  of  Common  Pleas,  by  writ  of  summoc 
tested  on  that  day.  The  declaration  was  by  the  sai 
G.  and  TV.  H.  Witherby  as  indorsees,  against  T.  and  C 
Seddon  as  acceptors,  of  a  bill  of  exchange.  T.  and  C 
Seddon  traversed  the  acceptance ;  and  issue  was  then 
upon  joined :  but,  under  a  Judge's  order  made  by  cor 
sent  on  January  7th,  1 842,  T.  and  G.  Seddon  withdre 
their  plea ;  and  on  the  same  day  final  judgment  wi 
signed  for  188/.  Il5.,  the  damages  in  the  action  an 
costs.  No  part  of  that  sum  being  paid,  G*  and  tV.  1 
Witherby  sued  out  a  testatum  fi.  fa.,  commanding  tl 
sheriff  of  Middlesex  to  levy  the  138/.  11^.,  with  inten 
&c.  On  27th  Jamtatyy  1842,  and  whilst  the  shei 
was  in  possession  of  the  goods  so  seized  as  aforesa 
the   last   mentioned   writ   of  fi.   fa.,  indorsed  to .  le 


d  execution  at  suit  ot  Thomas  Jiennett:  and  the 
eriff  remained  bo  in  possession  of  the  said  goods 
brtfa  nntil  he  withdrew  as  hereinafter  mentioned. 

fi.  fib  in  the  last  mentioned  action  was  issued  by 
w  defimdantB   G.  and  fV.  H.  Witherby,  and  de^ 

t^  them  to  the  sherifT  of  Middlesex  as  aforesaid, 
eculed  as  aforewid,  bon&  fide:  and  they  the  now 
ints  had  not,  at  the  time  of  the  issuing  of  the 
rit  of  fi.  fa.  therein,  or  of  the  delivery  thereof  to 
eriff  as  aforesaid,  or  of  the  making  end  de- 
if  the  said  warrant  thereon  as  aforesaid,  notice 
prior  act  or  acts  of  bankruptcy  by  the  above 

T.  and  G.  Seddon^  the  defendants  in  the  same 
or  either  of  them,  committed, 
list  the  said  goods  were  still  in  the  possession  of 
■riff  unsdd,  namely  on  8d  February,  184<2,  the 
1  and  Q.  Seddon  having  become  bankrupts  ac- 
;  to  the  statutes  fltc,  a  fiat  in  bankruptcy, 
1  oo  a  sufficient  trading,  petitioning  creditor's 
id  BCt  of  bankruptcy,  was  duly  issued  against 
learing  date  the  day  and  year  lost  aforesaid; 
which  fiat  the  swd  T.  and  G.  Seddon  were,  on 
r  day  of  the  same  month,  duly  declared  bank- 
and  such  proceedings  were  thereupon  had  that 
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On  February  19th,  IS^^,  and  while  the  sher 
mained  in  such  possession  as  aforesaid,  an  ordc 
made  by  Coleridge  J.,  on  the  application  of  the  s 
in  the  causes  of  Bennett  v.  Seddon  and  Witherby  i 
don,  and  in  three  others  (one  of  which  was  the  en 
Lynes  v.  Seddon^   after  mentioned),   directing  (i 
other  things)   that  the  sheriff  should  withdraw 
possession ;    that  the  assignees  should  sell  the 
and  pay  the  proceeds  into  Court ;    *'  that  an  is: 
commenced  by  writ  in .  the  Queen's  Bench,  in 
the  assignees  be  plaintiffs  and  Bennett^  the  plain 
the  first  action,  be  defendant ;  that  the  same  be 
between  the  counsel,  and  tried  at  the  next  K\ 
assizes:    that   the  questions   in   the   four  last  i 
do  stand  over  until  the  decision  of  the  issue :  "  & 

The  sheriff  withdrew  accordingly :    and  the 
were  sold  by  the  assignees  for  74 IS/.  7s.  S<f.,  whi< 
much  less  than  sufficient  to  satisfy  the  execution 
suit  of  Bennett :  and  that  sum  was  paid  into  Cour 
in  obedience  to  the  same  order.     The  issue  direc 
the  said  order  between  the  plaintiffs  and  Benrn 
been  proceeded  with  [a\  and  was,  on  27th  JuMj 
determined  in  favour  of  the  said  assignees,  on  the  % 
that,  the  fi.  fa.  at  the  suit  of  Bennett  being  founc 
a  judgment  by  warrant  of  attorney,  and  being 
under  which  the  sheriff  had  seized  only,  but  nol 
at  the  date  of  the  said  fiat,  the  -said  Bennett  was 
ditor  having  security  for  his  debt  within  stat.  6 
c.  16.  s.  108.,   and  only  entitled   to  be  paid   ra 
with   other   fair  creditors  in  pursuance  of  that 


(a)  The  case  did  not  state  the  terms  of  the  issue. 


VIII.  VICTORIA. 


49fi 


Geauam 

▼. 

WirHBiiaf. 


km  (a) :  in  all  other  respects  the  said  execution  of  the  Queen'a  Bench. 

■id  Bennett  was  valid.  '  _ 

Onjidy  1 1th,  1843,  and  after  the  determination  of 
ihe  issue,  an  order  was  mode  in  the  said  five  causes  (&) 
^Patteson  J. :  <<  That  the  sum  of  6150/.  be  paid  out 
3f  Court  to  George  John  Graham^  the  official  assignee, 
nd  tliat  cases  be  stated  for  the  opinion  of  the  Court  as 
agards  the  actions  of  Lynes  v.  Seddon  and  Another^  and 
Wiikerby  and  Another  v.  Seddon  and  Another^  with 
iberty  to  turn  them  into  special  verdicts  if  the  Court 
ihoiild  think  fit ;  the  plaintiffs  being  at  liberty  to  enter 
cbiais  in  bankruptcy  without  prejudice :  and  let  the  last 
two  actions  stand  over  until  these  cases  are  determined, 
ike  plaintiffs  agreeing  to  be  bound  by  their  determina- 
^  IS '  to  matters  of  law ;  all  questions  of  fact  as  to 
tlKse  actions  being  reserved  .'| 

The  said  sum  of  6150/.  was  paid  out  accordingly, 
kt?bg  a  sufficient  balance  in  Court  to  satisfy  the  full 
MKmnts  claimed  in  the  actions  of  Lynes  v.  Seddon  and 
^tlhertnf  v.  Seddon. 

The- question  for  the  opinion  of  this  Court  was: 
Mliether,  under  the  circumstances  above  stated,  the  said 
Bov  plaintifls,  as  assignees  as  aforesaid,  are  entitled,  as 
*gunst  the  said  now  defendants,  to  receive  the  aforesaid 
Uance  of' the  said  sum  of  7413/.  7#.  Sd.y  so  now  re- 
iBamiog  in  Court  as  aforesaid,  before,  or  until,  the  said 
execution  of  them  the  said  now  defendants  shall  have 
1^  paid  and  satisfied  out  of  such  balance. 

(a)  Hie  case  was  argued  on  demurrer  to  pleas,  May  30th,  1843,  bj 

'iflb  for  the  plaintiffs  and  Gwmty  for  the  defendant,  before  Lord  Den- 

*■!  C  J»y  FaltUvm^  WWiamt  and  Coleridge  Js.  ;  and  after  time  taken 

ftr  coorideiBtion,  was  held  not  to  be  distinguishable  from  WhUmore  ▼. 

Beierimmt  %  M.  i  W.  463.,  and  Hkey  v.  Certer^  11  M^  j-  fT.  571. 

iff)  Betmett  ▼.  Seddon^  Lymes  t.  Seddon,  WUherby  v.  Seddon,  Corney  t. 
SMon^  Same  t.  Same. 

L  L   3 
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Graham   v.    Witherby  was    argued   in   last 
term  (a). 

Willes  for  the  plaintiffs.  The  point  made  on  b 
the  plaintiffs  is,  that  stat  6  6.  4.  c*  16.  $.  lOS.  o 
upon  executions  by  warrant  of  attorney  for  the 
of  the  assignees,  and  not  for  the  benefit  of  sub 
execution  creditors:  and  that  property  rescued, 
s.  108.,  from  an  execution  on  warrant  of  attorney 
goods  here  were  by  the  result  of  the  issue)  bek 
the  assignees^  and  not  to  subsequent  execution  cr 
That  involves  the  question,  First,  whether,  in  th 
there  had  been  any  seizure  at  all,  on  behalf  of 
fendants,  before  the  fiat  issued.  None  appears 
case.  The  goods  were  already  seized  and  in  tl 
session  of  the  sheriff  under  Bennetts  executioi 
the  now  defendants,  on  27th  January  1843,  de 
their  fi.  fa.  to  the  sheriff.  Such  an  act,  where  the 
has  already  taken  goods  or  the  person  in  executic 
entitle  the  second  execution  creditor  to  a  detainei 
a  surplus  of  proceeds  when  the  goods  are  sold ; 
cannot  amount  to  a  seizure  of  that  which  has  been 
already.  The  issuing  of  a  warrant  could  not  gi 
proceeding  any  additional  force :  without  this,  the 
would  have  been  bound  to  ascertain  whether  an] 
other  than  the  first,  had  been  lodged,  and,  if  th< 
to  detain  any  surplus  of  the  levy  which  might 
after  satisfying  the  first  writ.  Gddschmidt  v. 
let  (&),  if  well  decided,  which  the  plainti£&  deny 
authority   for   the  defendants  on   this  point,   I 

(a)  January  24tli.     Before  Lord  Denman  C.  J.»  PaUemmf 
and  Wi^httnan  Ja. 

(b)  6  Man,  i  G,  187. ;  S.  C.  6  Scott^  N.  JR.  962«,  12  JLaie 
(C.  B.)  304.,  1  Dowl,  ^  L,  501. 


a,  second  G.  fa.  on  a  judgment  against  both  the 
ns,  and  thereupon  delivered  a  warrant  to  his  ofB- 
:t  no  actuml  seizure  look  place  under  the  second 
Some  days  after,  a  flat  in  bankruptcy  issued 
both  partners,  under  which  they  were  declared 
tpti ;  and  then  the  sheriff  sold  the  goods.  In  an 
of  trover  by  the  assignees  against  the  sheriff,  it 
Id  that  the  plaintifis  were  entitled  to  recover  the 
if  the  goods  sold,  after  deducting  the  sum  paid  in 
lion  of  the  first  writ,  because  there  had  been  no 
teizure  under  the  second  within  the  meaning  of 
G.*.  c.  16.  1. 108.  Itndal  C  J.  (delivering  the 
aitof  the  Court)  observed  that,  on  fi.  fa.  against 
er  for  his  separate  debt,  the  sheriff,  to  make  the 
on  effectual,  must  seize  the  whole,  the  shares  of 
a  partners  being  undivided,  though  he  will  sell 
«  mnety;  and  "  the  seiaure  of  the  whole,  which 
)  of  oecesiity,  leaves  the  property  of  the  solvent 
■f  and  the  possession  also,  which  follows  the  pro- 
I  ffhattf]ti  just  where  it  was  before,  that  is,  in  the 
ftrtxter."  And  be  added  (referring  to  the  case 
Oder  decision} :  "  such  being  the  nature  and 
er  of  tbe  seiEure  of  the  whole,  we  think  it  was 
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the  statute  meant  by  the  words  *  execution  served  anct 
levied  by  seizure  upon  the  goods,'  a  substantial  seizure 
for  the  purpose  of  satisfying  the  execution  by  actual 
sale.  The  seizure  of  the  whole  for  the  purpose  of  selling 
a  moiety  only  never  could  be  a  levying  by  seizure  out* 
of  the  other  moiety,  which  are  the  words  of  the  act* 
No  such  serving  and  levying  as  to  the  other  partner's 
share  ever  was  or  could  be  made  in  this  case,  unless  the 
sheriff  had  seized  under  the  second  writ  delivered  to 
him,  which  in  this  case  he  never  did  "(a).  Further, 
the  seizure  in  the  present  case  was  not  a  substantial 
one,  because  the  first  execution,  if  valid,  would  bare 
swallowed  up  all  the  proceeds  of  the  levy :  and,  as  there 
could  have  been  no  available  levy  under  the  second  writ, 
the  sheriff  might  have  returned  to  it  nulla  bona:  Drewt 
V.  lMinson{b\  Wintley*  Freeman  (c)j  Heenan  ^•Exxms(i\* 
[Coleridge  J.  It  would  have  been  at  his  peril,  if  there 
had  been  a  defect  in  the  first  execution.] 

Then,  secondly,  even  supposing  that  there  was  t 
seizure  under  the  latter  writ,  still,  when  the  execotioa 
under  the  first  writ  was  defeated,  the  goods  bccme 
available  to  the  creditors  generally  under  the  fiat,  and 
not  to  the  second  execution  creditor.  The  policy  of 
the  bankrupt  law  is  not  to  favour  creditors  havi^ 
security  for  their  debts.  Under  stat.  6  G.  4.  r.  Id- 
5.  108.  the  effect  of  the  decision  against  Bennett  wst 
that  he  would  '^  be  paid  rateable  with  '*  the  **  other  &ir 
creditors  "  of  the  bankrupts :  that  is,  with  the  credilDn 
in  general.     The   same   kind  of  distributioD  is 


(a)  Coleridge  J.,  on  this  point,  referred  to  Chamben  t. 
DowL  P,  C.  588. 

(6)  11  A,  i  E,  529.  (c)  V\  A,^  E   5SSL 

(</)  3  Man.  J  G.  398. 
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emplated  in  that  clause  as  in  sect.  9  of  stat.  21  Jac,  1. 
;.  19.9   vhere  it  is  said  that  persons'  having  judgments 
and  certain  other  securities  shall  not,  under  the  circuni- 
staDces  there  mentioned,  be  relieved  for  more  than  a 
rateable  part  of  their  just  debts  **  with  the  other  cre- 
ditors of  the  said  bankrupt.''     The  only  difference  is  in 
the  word  '*  fair,"  which  has  no  material  signification. 
The  defendants  here  must  assume  either  that  Bennetf% 
execution  was  good,  or  that  it  was  bad.    If  it  was  good, 
no  fruits  of  the  levy  remain  for  them :  if  it  was  bad, 
that  is  by  reason  of  the  fiat;  and  those  who  pray  in 
aid  the  fiat  must  abide  by  its  consequences,  and  take 
rateably  according  to  stat.  6  G.  4'.  c.  16.  s,  108.     And 
the  defendants  here  do  aid  themselves   by  that  fiat 
Soppose  an  execution  creditor,  knowing  of  an  act  of 
bankruptcy,  put  his  writ  into  the  hands  of  the  sheriff, 
taking  his  chance  of  the  result,  and  a  levy  were  made  and 
the  money  paid  over,  before  a  fiat  issued.     After  fiat,  a 
second  execution  creditor,  who  had  lodged  a  writ  be- 
fore the  sale,  could  not  bring  an  action  against  the  first 
creditor  for  money  had  and  received.    {Patteson  J.  The 
first  creditor  would  have  a  right  to  retain  against  all  but 
the  assignees.     Wightman  J.     Suppose,  in  a  case  where 
theexecution  was  invalid  by  5.  108.,  the  assignees  would 
not  interfere ;  could  the  second  creditor  then  contest 
ihe  proceeds  of  execution  with  the  first?]     He  could 
Qot,  because  sect.  108  was  intended  for  the  benefit  of  the 
assignees  representing  the  general  creditors,  not  for  the 
(benefit  of  any  individual  creditor  whose  execution  might 
^tend  next  in  order  to  that  which  is  defeated.  Where  a 
Security  which  would  be  valid  at  common  law  is  ren- 
dered  void  by  statute  as  against  particular  persons,  they, 
and  no  others,  are  entitled  to  stand  in  the  place  of  that 


QyuetCt  Senck. 
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party  whose  claim  the  statute  annuls.  Thus,  if  the  sberifl 
has  seized  goods  under  a  judgment  which  is  fraudolenl 
and  void  by  stat.  13  Eliz.  c.  5.  $.  2.,  and  he  has  aba 
received  process  of  execution  at  the  suit  of  a  boni  fide 
creditor,  he  is  bound  to  sell  and  satisfy  that  executioD; 
Imray  v.  Magnay  (a) ;  because  the  statute  avoids  th( 
judgment  in  favour  of  such  creditor.  This  turns  npor 
the  same  principle  on  which  it  has  been  held  that  \ 
warrant  of  attorney  not  drawn  conformably  to  stat 
3  G.  4.  c.  39.  5.  4.  was  void  as  against  assignees  of  i 
bankrupt,  but  not  as  against  assignees  of  an  insol?eo 
debtor;  the  act  (as  construed  by  the  Court)  referrinf 
only  to  assignees  of  the  former  description  :  Morris  t 
Mellin  {b).  So,  in  the  case  of  an  assignment  void,  oi 
the  ground  of  preference,  as  against  a  fiat  in  bankroptcj 
but  valid  as  against  a  subsequent  execution,  the  fia 
would  surely  not  displace  the  assignment  for  the  beoefi 
of  the  execution  creditor  alone.  It  has  already  beei 
shewn  that  Goldschmidt  v.  Hamlet  {c)  differs  in  dr 
cumstances  from  the  present  case:  but,  further,  tbt 
Court  there  seem  to  have  acted  upon  the  assumptioD. 
stated  by  CoUman  J.,  that  the  subsequent  execatioi 
creditors,  whose  executions  stood  unimpeached,  wen 
the  *^ other  fair  creditors"  mentioned  in  stat.  6  G.  4. 
c.  16.  s.  108.  Tindal  C.  J.  observes,  that  <<die  as* 
signees  had  an  interest  in  disputing  the  validity  of  Ij» 
niU*8  execution,"  which  they  defeated.  But,  accord* 
ing  to  the  decision,  they  could  have  no  such  interest 
[Coleridge  J.  They  might  hope  to  displace  all  the  exe- 
cutions.]    No  notice  was  there  taken  of  the  anakgyj 


(a)  11  M,  i  W.  267.  (6)  6  P.  ^  C  446. 

(c)  6  Man,  ^   G.  187.  \  S,  C.  6  Scott,  N.  R,  96^,  12  L. /.  3U 
(a  J?.)  304.,  1  Dowl.  jr  X.  501. 
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which  has  been  pointed  out,  to  Morris  v.  Mellin  (a),   Queen's  Bench. 
and  other  cases  within  the  same  principle.  [ 

GftABAM 
▼. 

Atherkm^   contra.      Goldschmidt  v.   Hamlet  {b)  was     WrrBn>T. 
decided  on  full  discussion,  and  applies  completely  to 
the  present  case  on  both  points.     First,  the  defendants' 
writ  in  this  case  was  executed  as  far  as  was  practicable 
under  such  circumstances.     That  there  were  not  goods 
sufficient  to  satisfy  the  first  writ  was,  at  the  time  of  deli* 
tering  the  second,  only  matter  of  conjecture :  the  sheriff*, 
when  receiving  the  second  writ,  clearly  did  not  treat  it  as 
a  nullity.     Johnson  v.  £vans{c)  differed  essentially  from 
this  erase ;  there  the  undivided  moiety  which  was  not  liable 
to  the  first  execution  was,  legally,  not  seized,  though  the 
^bole  of  the  goods  were  in  fact  taken  by  the  sheriff*: 
and  Tindgl  C.  J.  expressly  distinguished  the  case  from 
those  in  which  the  decisions  shew  **  that,  where  the 
sheriff  has   entered  under  a  fi.  fa.,  and  seized   the 
goods  of  a  defendant,  there  is  no  necessity  to  make  a 
second  entry  or  seizure  under  a  second  fi.  fa.  delivered 
to  bim  against  the  same  defendant,  but  that,  being  once 
in  possession,  he  is  in  possession  as  to  all  subsequent 
writs."     According  to  the  plaintiffs'  argument,  if  the 
sheriff  is  once  put  into  possession  under  a  fraudulent 
writ  for  an  amount  sufficient  to  exhaust  the  property, 
and  the  debtor  becomes  bankrupt  afterwards,  a  bon^ 
fide  creditor  cannot  have  any  remedy  founded  upon  a 
seizure  between  the  first  execution  and  the  bankruptcy. 
The  real  question  raised  is,  whether  seizing  the  whole 
of  the  goods  in  one  action  disables   the   sheriff*  from 

(a)  6  B.  i-  a  446. 

(6)  6  Man,  j;   G,  187.;   S.  G  6  Scott,  N.  R»  962.,   12  L,  J,  N.  & 
(C.  B.)  304.,  1  DowL  ^  L,  501. 
(f)  7  Man,  $•  G.  240. 
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seizing  in  another  so  as  to  give  the  plaintiff  in  that  the 
benefit  of  any  proceeds  not  exhausted  by  the  first 
[Coleridge  J.  Suppose  a  single  chattel,  worth  1000/* 
were  seized,  the  debt  being  only  100/.;  and  a  seconc 
and  third  writ  then  came  in.  According  to  the  plain 
tiffs'  argument,  as  you  state  it,  if  the  first  process  wen 
avoided  by  the  assignees  under  stat.  6  G.  4.  c.  16.  s.  108. 
they  might  also  get  rid  of  the  other  writs  because  tber 
had  been  no  seizure  under  them.] 

As  to  the  second  point :  the  plaintiffs  treat  sect.  101 
as  an  enabling  clause,  and  require  the  defendants  t( 
bring  themselves  within  it.  But  the  section,  as  to  exe 
cution  creditors,  is  disabling;  and  it  lies  on  the  plaintifi 
to  shew  that  the  defendants  are  precluded  by  it  fron 
taking  advantage  of  their  execution.  The  assignees  ha? 
to  establish  a  preferable  claim.  If  stat.  6  G.  4.  c.  16 
s.  108.  did  not  interfere,  the  defendants  are  clearly  entitled 
as  having  seized  before  an  act  of  bankruptcy.  Sect.  101 
qualifies  the  rule  that  the  assignees'  title  dates  from  the 
act  of  bankruptcy,  by  enacting  that  no  creditor  '^  having 
security  for  his  debt"  &c.  shall  receive  on  any  sucli 
security  more  than  a  rateable  part  of  such  debt,  '*  ex- 
cept in  respect  of  any  execution  or  extent  served  and 
levied,  by  seizure  upon,  or  any  mortgage  of  or  lien  upon 
any  part  of  the  property  of  such  bankrupt  before  bank- 
ruptcy." As  the  goods  here  were  unsold  at  the  date  o 
the  fiat,  the  defendants  were  creditors  "  having  security,' 
and  so  far  within  the  scope  of  the  disability  (a) ;  but,  a 
the  execiKion  was  **  served  and  levied,  by  seizure,"  the 
come  within  the  exception,  and  are  not  disabled  (i 

(a)  See  Wymer  v.  KemHe,  6  B.  ^  C.  479. ;  A'o/%  ▼.  Buck^  8  B.  |r  < 
160. ;  Marland  v.  PeUatt,  S  B.  ^  C.  722. ;  WhUmore  v.  Roberlmm^B  U» 
W,  463. ;  Skey  v.  CarUr,  1 1  */.  jf  fT.  571. 

(6)  See  Godson  v.  Sanctuary,  4  P.  ^  Ad.  255* 
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The  proviso  at  the  end  of  the  clause  does  not  affect  them.   Queen*s  Bench, 

Even  if  there  had  been  no  seizure,  it  might  be  contended  [___, 

that  they  had  a  lien.     [Coleridge  J.  Not  if  they  had  no       Geaham 

possession.]     By  stat.  3  G.  4.  c,  39.  s.  2.,  on  which     WiTHtmBr. 

(combined  with  5.  4.)  Morris  v.  MeUin  (a)  turned,  it  was 

enacted  that  warrants  of  attorney  irregular  in  certain 

res|>ects  **  shall  be  deemed  fraudulent  and  void  against 

the  assignees,"  *'  and  such  assignees  shall  be  entitled  to 

recover  back  and  receive,  for  the  use  of  the  creditors 

of  such  bankrupt  at  large,  all  and  every  the  monies 

leyied''  &c.     Had   the  legislature  intended,   by   stat. 

6G.  4.  r.  16.,  that  the  assignees  should  take  whatever 

was  rescued  from  execution  creditors  under  sect  108, 

a  like   particularity   of    language   would   have    been 

used.    Tlie  same  argument  applies  to  stat.  13  Eliz.  c.  5. 

t,  2.,  which  enacts  expressly  that  the  conveyances  there 

mentioned  shall  be  void  **  only  as  against  that  person 

or  persons ''  *^  whose  actions,  suits,  debts,"  &c.,  shall  or 

might  thereby  be   ^^  disturbed,  hindered,  delayed   or 

defrauded." 

Willesy  in  reply.     The  right  here  claimed  cannot  be 
deemed  a  lien.     [Lord   Denman  C.  J.    We  think  very 
little  of  that  suggestion.     The  liens  meant  must  be  in 
the  nature  of  securities.]     As  to  the  supposed  case  of 
a  single  chattel  worth  1000/.:  there  the  proceeds,  after 
satisfying  the  first  execution,  would  be  a  surplus  ap- 
plicable to  the  others,  although  there  were  no  bank- 
ruptcy after  the  seizure  :  but  here,  if  it  were  not  for  the 
bankruptcy,  there  would  be  no  proceeds  applicable  to 
any  but  the  first  execution.     The  defendants,  to  main- 
tain their  construction,  must,  in  sect.  108,  read  "  before 

(a)  6  n,  ^;  C.  44G. 
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In  Graham  v.  La/nes  the  special  case  set  forth  {}aim\y 
as  they  were  stated  in  Graham  v.  Wiiherly)  the  pn>— 
ceedings  to  judgment  and  execution  on  the  wamnt  9K 
attorney  given  by  T.  and  G.  Seddon  to  Benneit :  alleging 
also  that  the  proceeds  of  the  goods,  if  sold,  would  hsT^ 
been  insufficient  to  satisfy  Benneifs  ezecutioD.    It  tben. 
stated  that  an  action  on  promises  was  brought  by  the 
now  defendant  Lynes  in  the  Court  of  Exchequer  agaiuC 
T.  and  G.  Seddon^  and  such  proceedings  thereupon  hail 
that,  on  January  6th,   1842,  an  order  was  made  \sf 
Alderson  B.  that,  on  payment  of  258/.  and  interest,  the 
debt  claimed  in  the  action,  with  costs,  &a,  on  Janmr^ 
25th,  the  defendants  withdrawing  their  pleas,  all  further 
proceedings  should   be  stayed;   the  plaintiff  to  be  a^ 
liberty,  in  default  of  payment,  to  sign  final  judgment 
and  issue  execution  &c.     It  further  stated  that  jadp*' 
ment  was  signed  accordingly  on  January  26th :  and  th»^ 
the  action  was  commenced  adversely,  and  none  of  tb^ 
proceedings  were  taken  by  collusion  for  the  purpose  om 
fraudulent  preference.     That,  on  the  same  day,  a  fi.  fiu 
issued  on  the  said  judgment  directed  to  the  sheriff  of 
Middlesex^  to  levy  262/.   Ss.  2d.  (the  debt  and  costs) 
with  interest  &c.,  and  indorsed  accordingly,  and  was 
delivered  to  the  sheriff  for  execution  on  the  said  26tk 
January^  while  he  was  in  possession  of  the  before  men* 
tioned  goods  under  the  former  writ :  and  that  on  the  same 
day  a  warrant  on  the  last  mentioned  fi.  fa.  was  delivered 
by  the  sheriff  to  his  officer  who  was  in  possession  under 
BenneU*s  execution :  and   the   sheriff  remained  so  in 
possession  of  the  said  goods  thenceforth  until  he  with- 


J 


January  a.  d.  1 84'2 :  and  the  said  goods  and 
8  were,  from  the  said  26lh  Jam/ar^  a.  d.  1842, 
lUl  and  after  the  issuing  of  the  said  fiat,  boond  as 
id  by  the  said,  execution  of  the  now  defendant, 
and  so  far  as  they  might  be  affected  by  the  exe- 
of  the  said  T.  Bennett^  the  said  execution  of  the 
!fendant  having  been  made,  executed  and  levied 
ide. 

des  the  goods  and  chattels  so  seized  as  aforesaid, 
id  sheriff,  between  the  said  26th  «7anui?ry  1842 
e  date  of  the  said  fiat,  seized  and  took  certain 
and  chattels,  the  separate  and  private  property  of 
J  Seddorif  in  his  private  house,  and  continued  in 
don  thereof  until  he  withdrew  as  hereinafter  men- 
The  last  mentioned  goods  and  chattels  were 
I  to  satisfy  the  now  defendant's  said  execution, 
irere  seized  by  an  officer  of  the  said  sherifi*,  hold- 
varrant  issued  by  the  said  sherifi*  on  the  writ  of 
v  defendant,  and  not  holding  a  warrant  on  the  said 
'  the  said  T.  Bennett :  and  the  said  officer  seized 
rith  intent  to  obey  the  said  warrant  on  the  writ 
now  defendant,  and  not  any  warrant  on  the  writ 
said  T.  Bennett,     If  those  goods  so  seized  were 

1? ui-   *-. .:-r.-  jU-. :j    *: ^e  *u-. 
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the  issuing  of  the  fiat  while  all  the  goods  remained  i 
the  sherifTs  possession  unsold,  and  the  proceedings  ir' 
bankruptcy  to  the  appointment  of  assignees ;  the  orde^ 
of  Coleridge  J. ^  dated  February  19th,  1842  (n),  under 
which  the  sheriff  withdrew  and  the  goods  were  sold  by 
the  assignees  for  a  sum  inadequate  to  Benneifs  exe- 
cution ;  proceedings  had  on  the  issue,  and  decision  in 

favour  of  the  assignees  then  {June  27th,  1 843)  on  the 
ground  before  stated.  Also  that  **  the  said  goods  and 
chattels  so  seized  in  the  said  Thomas  Seddon*s  prifste 
house  are  more  than  enough  to  satisfy  the  now  defend- 
ant's execution  if  this  Court  shall  hold  them  applicable 
thereto."  The  case  finally  stated  the  order  of  Patte^ 
son  J.,  dated  July  ilth,  1843,  the  payment  out  of  Court 
to  the  official  assignee,  and  the  sufficiency  of  the  balance 
remaining  in  Court. 

The  question   for  the  opinion   of  the    Court  was  : 
Whether,  under   the  circumstances  above  stated,  the 
said  plaintifi*s,  as  assignees  as  aforesaid,  are  entitled,  as 
against  the  defendant,   to  receive  the  balance  of  th< 
proceeds,  as  well  of  the   first    mentioned  goods  an< 
chattels  as  also  of  those  so  seized  in  the  private  liou5 
of  Thomas  Seddon  as  aforesaid. 

This  case  was  argued  in  last  Hilary  vacation  (A). 

Willes  for  the  plaintiffs.     The  argument  in  Grah 
V.  IVitherby  applies  to  this  case.     As  to  the  goods 
Seddon^s  private  house,  the  sheriff,  when  he  took  l\ 
was  bound  to  apply  them  in  satisfaction   of  Bnn 
writ ;  and  that  obligation  continued  down  to  the  is 

(a)  By  which,  in  addition  to  the  directions  stated,  ante,  p.  49^ 
ordered  {mder  the  words  <*  decision  of  the  issue  **),  that  the  sale  oft 
in  the  private  house  "  do  stand  over  till  issue  decided,  and  tl 
sold  by  the  assignees  and  a  separate  account  kept'* 

(6)  Februmy  Ist.     Before  Lord  Denman  C.  J.,  PdHeton 
and  Jfigktman  Js. 
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le  fiaU     Afterwards,   whatever  might  be  rescued    Qtf««'«  Bench, 


Bennett^ s  execution  was  the  property  of  the  a&* 
es,  to  be  divided  rateably  among  the  creditors. 

•anvwell^  contra.     The  execution  creditor,  in  a  case 
this,  does  not  entitle  himself  through  stat.  6  G,  ^, 
.  5. 108.    The  execution,  at  common  law,  would  have 
d  the  goods  from  the  time  when  the  fi.  fa.  issued, 
by  the  Statute  of  Frauds,  29  Car.  2.  c.  3.  5.16., 
the  delivery  of  the  writ  to  the  sherifT.     Therefore 
108  of  the  Bankrupt  Act  is  in  derogation  of  the 
iter's  former  right,  which  is  saved  by  the  exception, 
re  an  execution  (not  shewn  to  fall  within  the  sub- 
lent  proviso)  has  been  served  and  levied  by  seizure 
ire  the  bankruptcy.     If  the  assignees  cannot  exclude 
creilitor  from  that  exception  ,they  must  take  sub- 
to  his  right  of  selling  in  satisfaction  of  his  writ. 
dichmidt  s.'  Hamlet  {a)  fully  sanctions  this  view  of 
case.     Coltman  J.,  there,  held  that,  in   stat.  6  G.  4. 
5.5.  108.,  "the  proviso  was  intended  to  affect  the 
Its  of  iliose  who  had  obtained  judgment  by  default, 
to  leave  other  creditors  with  all  their  rights  and 
tdies   unimpaired."      If  there  had   been  no  inter- 
ider  rule  in  the  present  case,  and  the  sheriff  had 
under  Ij/7ics*s  writ,  and  the  assignees  had  claimed 
proceeds,  it  would   have  been  a  suflicient  answer 
the  fxoods  had  been  sold  under  a  valid  execution ; 
the  assignees  could  not  have  alleged  in  reply  that 
s  was  a  prior  execution,  under  which  no  sale  could 
:  taken  place.     The  seizure  under  the  first  writ  is  a 
ire  under  both.     Suppose  the  first  creditor's  claim 
OOL,   and    the  second    100/.  also,    and    the  sheriff 

(a)  Bramwcll  cited  1  Dowl.  ^-  L,  501. 
•  I..    VII      N.  S.  M    M 
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18  4*  .5 
Ll__  liable  to  be  sold  under  the  second  creditor's  execution  - 


"t"^**       flnd,  if  one,  whv  not  another  ?     It  cannot  be  said  that 
Lymes.        ^^y  individual  table  is  exempt  from  the  second  execu* 
tion :  and,  if  all  are  sold  under  it,  no  law  annuls  that 
sale.     As  between  the  sheriff  and  execution  creditors,  the 
sheriff  is  bound  to  sell  under  the  writ  first  delivered:  but, 
if  he  sells  under  a  second  writ  without  having  satis6ed 
the  first,   the  debtor's  property  is  bound,  though  the 
creditor  whose  right  is  postponed  may  have  his  remedy 
against  the  sheriff;  2  Tidd^   1001  (a),    Ryhot  v.  Peth- 
ham  (i),  Payne  v.  Drewe  {c\  Saunders  v.  Bridges  (</) 
And,   if  these  arguments  be  correct,  the   sheriff  can- 
not be  disabled  from  selling  under  a  second  instead 
of  a   first   writ,  merely    because   the   debtor  becomes 
bankrupt.     If  he  were,  the  assignees  would  be  availing 
themselves   of  an   execution   in  one  sense   invalid,  to 
defeat  a  regular  and  valid  execution.     Parke  B.,  de- 
livering the  judgment  of  the  Court  of  Exchequer  in 
Cheston  v.  Gibbs  (e)^  said  :    "  The  sheriff  is  justified  if 
he  acts  in  obedience  to  the  authority  of  the  writ,  as  it 
exists  at  common  law,  or  is  qualified  by  statute;  ami 
the  point  to  be  decided  is,  whether  the  provision  of  the 
108th  section  affects  the  operation  of  the  writ,  or  onir 
directs  the  application  of  the  money  levied  under  it. 
We  think  it  affects  the  writ  itself."     And,  accordingly, 
the  Court  held  that  trover  lay  against  the  sheriff  who 
had   sold  under   an   execution    defeated    by  sect.  108. 
The  sheriff,  therefore,   in    the  present  case,  held  the 
goods,  not  under  the  writ  invalidated  by  the  statute, 

(a)  9th  ed. 

(6)  1  T.  12.  731.,  note  (a)  to  Huichiruon  ▼.  Johnston. 
(c)  4  East,  523.  (d)  3  B.  §•  Akt,  95, 

(e)  12  Af  4f  W.  111.  127. 


ditor  have  brought  an  action  Tor  money  bad 
«ived  ?J  There  might  be  diEBculty  in  the 
id  the  question  does  not  arise  here.  But  ibe 
rould  be  held  to  have  sold  for  the  creditor 
;  under  the  valid  execution.  The  simplest  and 
ronvenient  mode  of  construing  the  clause  is  to 
t  the  executions  not  saved  by  the  exception 
all  the  purposes  of  an  execution,  invalidated. 
»i  J.  This  Court  does  not  appear  to  have  held 
opinion  in  Tayhr  v.  Taylor  (a)  and  Notley  v. 
|:  but  those  cases  were  brought  under  the  notice 
Court  of  Exchequer  in  Chesion  v.  Gtbbi  (c). 
an  J.  Do  you  say  that  the  second  execution 
,  where  there  had  been  a  sale  after  fiat,  might 
against  the  first  although  the  assignees  did  not 
;?}  It  i^  immaterial  whether  they  do  so  or  not. 
eriff  cannot  oblige  them  to  decide  as  to  inter- 
he  must  satisfy  himself  of  the  situation  in  which 
iperty  stands;  and  he   would   be  liable  in  the 


3  the  goods  seized  in  T.  Seddon'i  house,  and 
Tere  bis  private  property :  they  were  not  seized 
3ennetf&  writ,  and  are  not  affected  by  the  inva- 

.r    k:.     B'.ra.-.tlnn  Tko     .t.»;«P    nn..l,)     t,„*    ).»,.. 


510  Q.B.   TRINITY  TER.\f, 

Vofume  VIL     selzure  at  Bennett's  suit  in  this  case  as  well  as  in  the  other*  J 

1845* 
1__   Rj/bot  V.  Peckham  [a)  shews  that  the  sheriff,  having  \tM^ 

Graham       f^^^  seized  under  Lynes's  writ,  was  answerable  to  huT* 

Lyko.        for  the  proceeds,  and,  if  there  had  been  a  sale,  musC 

have  sold  on  his  account,  although  Bennett  might  bav^ 

had  his  remedy  against  the  sheriff  for  not  seizing  under 

Bennett's   execution.      The    doctrine    of  constroctiTe 

seizure  is  for  the  benefit  of  the  sheriff  only :  i(  after 

seizing  goods  under  a  fi.  fa.,  he  finds  that  there  is  an- 

other  writ  in  his  hands  entitled  to  priority,  he  may  say 

that  he  seizes  under  that;  but,  if  he  does  not  elect w 

to  do,  the  prior  creditor  cannot  insist  that  the  seizure  be 

so  construed ;  nor  can  the  sheriff  at  a  subsequent  time 

declare  that  he  seized  under  one  or  the  other,  so  as  tt^ 

give  the  advantage  to  an  execution  creditor  or  to  the 

assignees,  at  his  option,  if  a  question  like  the  presenC 

should  arise.      The  plaintiff's   argument  on  the  finC 

point  shews  that  the  defendant  is  right  on  this.    For,  ii 

a  constructive  seizure  is  not  sufficient  to  give  the  de* 

fendant  a  tide,  how  can  it  take  one  from  him?^  Tbe 

assignees,  as  to  the  goods  seized  in  T.  Seddon's  hooat^ 

claim  a  benefit  from  an  execution  they  have  treated  lea 

fraudulent  and  void,  and  which  they  say  could  not  be 

acted  on. 

Willesj  in  reply.  As  to  the  first  question :  no  iostanotf 
has  been  cited  in  which  the  bankrupt  acts  have  been 
held  to  give  an  individual  creditor,  as  distinguisfacci 
from  the  general  body,  advantages  on  the  issuing  of  ^ 
fiat  which  he  would  not  have  possessed  otherwise.  Th^ 
case  put  on  the  other  side,  as  to  the  seizure  of  eleveo 
chattels  worth   10/.  each,  suggests  a  fallacy,  namely* 

(a)  I  T,  R   731.,  note  (a)  to  Hutchinson  t.  Jokntton, 
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9.-^  the  first  creditor  must  claim  a  lien  on  particular   Queen*»  natch. 
I  S^es.  His  right  is  to  have  all  sold,  and  his  debt  levied [ 


^^    of  the  proceeds.     And,  if  so,  there  wa^  no  execu-       Graham 

T. 

ocm    served  and  levied  by  seizure  at  the  suit  of  Zr^i^5        Lykm. 
)efore  this  bankruptcy.     Bentieti's  execution  was  valid, 
and  in  force  against  all  the  goods,  but  for  stat.  6  G.  4« 
clS.  5.  108.,  and  against  all  but  the  assignees:  if  it  is 
set  aside  by  that  clause,  the  defendant  Lt/neSf  like  the 
other  creditors,  must  take,  upon  the  terms  of  the  clause, 
rateably;  that  is,  by  bringing  his  claim  into  hotchpot. 
Cheston  v.  Gibbs  {a)   does   not   decide    that   sect.  108 
makes  the  writ  of  execution  void  for  all  purposes  and 
against  all  persons;   but  only  that,  as  against  the  as- 
signees, it  cannot  operate  after  fiat  so  as  to  authorize 
the  sheriff  in  selling.      As  to  the  last  point:    the  re- 
spective rights  of  a  first  and  a  second  execution  creditor 
•re  r^ulated  only  by  stat.  2d  Car.  2.  c,  3.  s.  16.;  and, 
under  that  clause,  the  property  in  the  goods  is  bound 
from  the  time  when  the  writ  is  delivered  to  the  sheriff  for 
execution.     Bennett'^ s  writ  was  so  delivered  on  January 
I8lh;  all  the  goods  of  Thomas  Seddon  were  bound  by 
'^  and  could   not   be  affected    by    Lynes^s    writ,  deli- 
vered long  afterwards.    In  Bybot  v.  Peckham  (6),  where 
the  goods  had  been  actually  sold  under  the  plaintiff's 
execution,  the  sheriff  could  not  return  nulla  bona  to  his 
'^rit;  but  the  prior  creditor  might  have  recovered  the 
value  of  the  proceeds  from  the  sheriff  as  money  had 
and  received  to  his  use.     Where  no  sale  has  yet  taken 
place,  the  prior  creditor  may  insist    upon    being  first 
satisfied  ;  Hutchinson  v.  Johnston  (c). 

Cur,  adv.  vult^ 
(o':  12  Jif.  §•  /r.  111. 

(6)   1  T.  H.  7.S1.,  note  (a)  to  Hutchinson  v.  Johmtoiu 
(c)   1  T,  It  729. 
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Lord  Denman  C.  J.,  in  this  term  {June  6th] 
vered  the  judgment  of  the  Court  in  both  cases. 

'  Graham  v*  Withekby. 

The  material  facts  of  this  case  are  as  follow 
the  18th  of  Januari/  1842,  the  sheriff  of  M 
seized  the  goods  in  question  under  a  writ  of  fi 
the  suit  of  Thomas  Befineity  against  Thomas  and 
Seddoiu  The  judgment  was  on  a  warrant  of  a 
Whilst  the  sheriff  was  in  possession^  on  the 
January^  a  writ  of  fieri  facias  of  that  date  aga 
Seddons  at  the  suit  of  the  now  defendants  was  d 
to  him,  and  a  warrant  was  granted  and  deliv 
the  same  officer  who  was  already  in  possession 
judgment  was  in  an  adverse  bona  fide  action ; 
now  defendants  had  no  notice  of  any  prior  act  ( 
ruptcy  committed  by  the  Seddons.  Whilst  thi 
still  remained  unsold  in  the  possession  of  the  sh 
the  3d  of  Febimaryy  a  fiat  in  bankruptcy  issued 
the  Seddons^  which  was  regularly  prosecuted; 
now  plaintiffs  are  their  assignees.  The  date 
act  of  bankruptcy  is  not  stated.  The  goo( 
since  been  sold ;  and  the  amount  is  less  than  i 
indorsed  to  be  levied  under  Bennetfs  writ,  bi 
more  than  that  indorsed  to  be  levied  under  the 
the  now  defendants.  The  question  is  whether 
defendants  are  entitled  to  that  sum  as  against 
signees.  The  case  of  Goldschmidt  v.  Hamlet  {a\ 
by  the  Court  of  Common  Pleas,  and  reported 
places,  is  directly  in  point  in  favour  of  the  now 
ants.     There  are  some  discrepancies  in  the  re] 


(a)  6  M.  jf  Gr.  187.  i  S,  C,  6  Scott,  N,  R.  962^  IS  Lam 
(C.  B.)  304.,  1  Dowl  i  L.  501. 
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latcase;  but  they  are  not  very  material :  and  it  is  plain  QueenTt  BchcM. 

lat  we  could  not  give  judgment  for  the  present  plain- 

iffs  without  treating  that  case  as  having  been  wrongly       Graham 
ecided.  Witheebt. 

In   order  to  arrive  at  a  right  conclusion,  it  seems 
eces^ry  to  ascertain  in  the  first  place  what  were  the 
ights  and  relative  position  o(  Bennett  and  the  now  de« 
tndants  after  both  their  writs  had  been  delivered  to 
be  sheriff,  and  before  the  bankruptcy  (the  act  of  bank- 
uptcy  being,  as  far  as  appears  by  this  case,  contem- 
poraneous with  the  fiat),  and  then  to  see  what  was  the 
cSect  of  the  subsequent  bankruptcy  under  the  circum- 
itances.     Now,  as  no  fraud  or  irregularity  is  alleged  in 
tlus  case,  it  is  plain  that  Bennetfs  writ,  under  which 
ilone  the  sheriff  seized  in  the  first  instance,  was  entitled 
to  prefereiice  over  that  of  the  now  defendants ;  and,  as 
iIk  goods  were  not  sufficient  in  value  to  satisfy  Bennetfs 
writ,  the  now  defendants,  but  for  the  bankruptcy,  could 
Oct  have  taken  any  thing.     Giving  the  fullest  effect  to 
the  cases  which  establish  that,  when  a  sheriff  seizes,  he 
Kizes  under  ail  writs  then  in  his  hands,  and  even  ad- 
mitting that  writs  which  come  into  his  hands  subse- 
quently to   the  seizure   attach    on  the  goods   already 
ttised,  so  that  a  creditor  under  such  subsequent  writ 
voold  be  entitled  to  the  proceeds  if  the  first  writ  be 
cither  satisfied,  or  set  aside,  or  withdrawn,  still  the  now 
defendants,  without  aid  of  the  bankruptcy,  could  have 
tiken  nothing,  because,  independent  of  the  bankruptcy, 
Bennetfs  writ  was  not  satisfied,  or  set  aside,  or  with- 
drawn.    The  now  defendants  have  not  been  defeated 
rfany  right  which  they  were  entitled  to  at  common 
hm;  for,  at  common  law,  Bennett  was  clearly  entitled  in 
preference  to  them :  and  they  cannot  complain  that  they 
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Lord  Denman  C.  X,  in  this  term  {June  6th),  deli    - 
_    vered  the  judgment  of  the  Court  in  both  cases. 

'  Graham  c  Witheuby. 

The  material  facts  of  this  case  are  as   follows.    Oi< 
the    18th    of  January   1842,    the  sheriff  of  Middlesex' 
seized  the  goods  in  question  under  a  writ  of  fi.  fa.,  at 
the  suit  of  Thomas  Bennett ^  against  Thomas  and  George 
Seddon.     The  judgment  was  on  a  warrant  of  attorney. 
Whilst  the  sheriff  was  in  possession,  on  the  27th  of" 
January^  a  writ  of  fieri  facias  of  that  date  against  the 
Seddons  at  the  suit  of  the  now  defendants  was  delivered 
to  him,  and  a  warrant  was  granted  and  delivered  to 
the  same  officer  who  was  already  in  possession.     The 
judgment  was  in  an  adverse  bona  fide  action ;  and  the 
now  defendants  had  no  notice  of  any  prior  act  of  bank  — 
ruptcy  committed  by  the  Seddons.     Whilst  the  goods 
still  remained  unsold  in  the  possession  of  the  sheriff,  on 
the  3d  of  Februari/f  a  fiat  in  bankruptcy  issued  against 
the  Seddonsy  which  was  regularly  prosecuted;  and  the 
now  plaintiffs  are  their  assignees.      The  date  of  the 
act  of  bankruptcy   is   not    stated.      The    goods  have 
since  been  sold ;  and  the  amount  is  less  than  the  sum 
indorsed  to  be  levied  under  Bennett^  writ,  but  much     i 
more  than  that  indorsed  to  be  levied  under  the  writ  of    j 
the  now  defendants.     The  question  is  whether  the  now 
defendants  are  entitled  to  that  sum  as  against  the  as' 
signees.    The  case  of  Goldschmidt  v.  Hamlet  (a),  decided 
by  the  Court  of  Common  Pleas,  and  reported  in  (bur 
places,  is  directly  in  point  in  favour  of  the  now  defend- 
ants.    There  are  some  discrepancies  in  the  reports  of 

(a)  6M.  ^  Gr,  187.  i  S.  C,  S  ScoU,  N.  R.  962^   12  Lav  J,  X.  S. 
(C.  B,)  304.,  1  Dowl  i  L,  50], 
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9.  tease;  but  they  are  not  very  material :  and  it  is  plain  Queen*»  Bench. 

a.  t.  we  could  not  give  judgment  for  the  present  plain* 

=^  without  treating  that  case  as  having  been  wrongly       Gkauau 
crided.  WiTH.E.r. 

In  order  to  arrive  at  a  right  conclusion,  it  seems 
ec^^ssary  to  ascertain  in  the  first  place  what  were  the 
\(rhts  and  relative  position  o(  Bennett  and  the  now  de« 
fendanis  after  both  their  writs  had  been  delivered  to 
the  sheriff,  and  before  the  bankruptcy  (ihe  act  of  bank- 
ruptcy being,  as  far  as  appears  by  this  case,  contem- 
poraneous with  the  fiat),  and  then  to  see  what  was  the 
eSect  of  the  subsequent  bankruptcy  under  the  circum- 
stances.    Now,  as  no  fraud  or  irregularity  is  alleged  in 
this  case,  it  is  plain  that  Bennetfs  writ,  under  which 
alone  the  sheriff  seized  in  the  first  instance,  was  entitled 
to  preference  over  that  of  the  now  defendants ;  and,  as 
the  goods  were  not  sufficient  in  value  to  satisfy  Bennetfs 
writ,  the  now  defendants,  but  for  the  bankruptcy,  could 
Dot  have  taken  any  thing.     Giving  the  fullest  effect  to 
the  cases  which  establish  that,  when  a  sheriff  seizes,  he 
seizes  under  all  writs  then  in  his  hands,  and  even  ad- 
mitting that  writs  which  come  into  his  hands  subse- 
quently to    the  seizure   attach    on   the  goods    already 
seized,  so  that  a  creditor  under  such  subsequent  writ 
*oul(l  be  entitled  to  the  proceeds  if  the  first  writ  be 
either  satisfied,  or  set  aside,  or  withdrawn,  still  the  now 
defendants,  without  aid  of  the  bankruptcy,  could  have 
taken  nothing,  because,  independent  of  the  bankruptcy, 
Bennetts  writ  was  not  satisfied,  or  set  aside,  or  with- 
drawn.    The  now  defendants  have  not  been  defeated 
of  any  right  which  they  were  entitled  to  at  common 
law;  for,  at  common  law,  Bennett  was  clearly  entitled  in 
preference  to  them :  and  they  cannot  complain  that  they 
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take  nothing  unless  they  can  shew  that  the  bankn 
acts  operate  to  give  them  a  preference  which  tl 
would  not  have  at  common  law. 

What,  then,  is  the  efTect  of  the  bankrupt  acts  on( 
the  circumstances,  and,  particularly,  of  the  108th  s 
tion  of  Stat.  6  G.  4.  r.  16.?  It  is  clear  that,  bv 
operation  of  that  section,  Bennett  is  deprived  of 
fruits  of  his  execution,  and  is  compelled  to  come  in  [ 
passu  with  other  fair  creditors.  The  section  manife 
treats  the  judgment  creditor,  who  is  so  compelled,  i 
fair  creditor ;  for  it  speaks  of  his  being  a  creditor 
a  valuable  consideration ^  and  provides  that  he  shall 
paid  rateable  with  "such"  (that  is  "  other  fair")  < 
ditors.  The  object  of  the  section  manifestly  was 
compel  the  bona  fide  fair  creditor  who  had  seized  un* 
an  execution  upon  a  judgment  by  virtue  of  a  warrani 
attorney  to  relinquish  that  seizure,  and  to  bring 
proceeds  into  hotchpot  for  the  benefit  of  all  the  c 
ditors,  and  not  merely  to  set  aside  that  particular  exei 
tion.  Accordingly,  this  Court,  in  Taylor  v.  Taylor  ( 
refused  to  set  aside  such  a  writ  as  being  void;  a 
again,  in  Notley  v.  Buck  (6),  this  Court  refused 
decide  whether  the  sheriff  was  a  wrongdoer  in  selli 
under  such  a  writ,  though  they  held  that  the  mor 
raised  belonged  to  the  assignees.  If  the  view  to  whi 
the  Court  inclined  in  those  cases  had  been  followed  i 
the  now  defendants  would  clearly  be  out  of  Court,  I 
cause  Bennett^s  execution,  which  was  good  at  comtn 
law  against  the  Seddons  and  against  the  now  defer 
ants,  would  still  remain  good  against  all  perso 
though  the  produce  would  be  transferred  from  Bert 
to  the  assignees.     Nor  would  the  doctrine  laid  dowi 


(o)  5  B,  ^  C,  392. 


(6)  8  R  ^  C.  160. 
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Biiboi  V,  Peckham^  in  the  note  to  1  T.  JS.  731  (a),  and   QMeen't  Bench' 

Other  similar  cases,  viz.  that  the  execution  debtor  cannot '  *  _ 

complain  of  the  sheriff's  violating  the  proper  priority  of       Gbaham 
executions,  affect  the  argument,  because  the  assignees     WiTH«»*r. 
could  not  be  considered,  if  the  execution  remained,  as 
claiming  under  the  bankrupt,  but  by  force  of  the  108th 
section  of  the  statute. 

But,  the  Court  of  Exchequer,  in  the  recent  case  of 
OieUon  V.  Gibbs  {b\  having  departed  from  the  view  taken 
mTaylory.  Taylor  {c), and  having  decided  that  the  108th 
section  affects  the  writ  itself,  the  position  of  the  assignees 
is  most  materially  altered.     That  case  was  twice  argued, 
and  well  considered ;  and,  according  to  the  law  there 
laid  down,  it  would  seem  that  BenneiCs  writ  became  void 
^y  tbe  issuing  of  the  fiat,  so  that  the  assignees  might 
**«ve  maintained   trover  against  the  sheriff  if  he  had 
^W  under  it.     Why?    Because,  the  writ  being  void, 
^c  goods  remained  still  the  goods  of  the  bankrupt,  and 
P**^«d  to  his  assignees.     The  sheriff,  then,  was  bound 
to  treat  the  writ  as  void  when  the  fiat  issued  ;  and,  the 
moment  he  so  treated  it,  the  writ  of  the  now  defend- 
^^»   which   had  attached   provisionally  on   the  goods, 
*""     n'hich  was  not  void  under  the  108th  section,  but 
valid   against   the  assignees  and  all  the  world,  became 
absol  ute,  or,  so  to  speak,  became  in  effect  the  first  writ ; 
*^^  the  now  defendants  were  entitled  to  be  satisfied  out 
of  the  proceeds  of  the  goods.     Combining,  therefore,  the 
case  of  Cheston  v.  Gibbs  [b)  with  that  of  Goldschmidt  v. 
Ho^tnlet  {d)y  we  think  .that  the  now  defendants  are  en- 
titled to  the  judgment  of  the  Court. 

Judgment  for  defendants. 

(•)  Note  (a)  to  Hutchiruon  v.  Johntton, 
(A)  12  M.  fr  W.  111.  (c)  5  B.  4;  a  392. 

(tf)  6  Maiu  j*  G.  187.  i  S.  C.  6  Scott,  N.  R.  962.,  12  Law  J.  N.  S, 
(a  B,)  304.,  1  Dowi,  ^  L,  501. 
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The  same  judgment  must  be  given  in  this  as  intb^ 
other  case :  and,  here,  with  respect  to  the  fumitar^ 
in  the  private  house,  which  was  in  point  of  fact  seized 
under  the  now  defendant's  writ,  we  are  clear  that  the 
circumstance  of  Bennett's  writ  being  in  the  sheriff's 
hands  at  the  time  will  not  bring  the  furniture  within 
the  operation  of  the  lOSth  section. 

Judcrnient  for  defendant 


Saturday, 
May  24th. 


The  Queen  against  John  Yard  Willats  and 

John  Hodges. 


An  order  of  re-    JjASHLEY^    ou    25th   April  last,   obtained  a  rule 

xnoval,  made         JL 

18th  January,  Calling  upou  John  Yard  Willats  and  John  HodgeF^ 

purported  to  be 
founded  upon 
a  complaint 
that  the 
paupers  *'  have 
lately  intruded 
and  come  into 
the  Baid  parisli 


Esquires,  two  justices  of  the  peace  for  the  borough  of" 
Readings  and  the  churchwardens  and  overseers  of  th^ 
poor  of  the  parish  of  St,  Giles  in  the  said  borough,  to 
shew  cause  why  a  certiorari  should  not  issue  to  remove? 
of  C,  and  have  jntQ  this  Court  au  order  made  on  18th  January  1845,  hy 

become  actually  ^ 

chargeable  to      the  said  jusliccs,  for  the  removal  of  Jane  Cromwell  sua 

the  same,*'  and  ^  ^  ^ 

directed  them  her  children  from  the  said  parish  to  the  parish  ofBect^ 
to  //.  The  first  ington.  The  affidavits  on  which  the  rule  was  obtained 
sessions  for  an  ^^^  '^^^'^  *  ^^Py  ^^  ^^^  order,  which  purported  to  bemad^ 
appeal  were        ^^  ^^^  complaint  of  the  churchwardens  and  overseers  o» 

lield  on  1 1th  ■ 

jprii,  and         ^^  GileSy  that  the  paupers   "  have  lately  intruded  and 

were  adjourned  *       *  "^ 

to  9th  May. 

No  appeal  was  entered  at  the  sessions  in  April ;  but,  according  to  the  practice  of  that  tour^-* 

an  appeal  entered  at  the  adjourned  sitting  in  May  would  be  in  time.     The  OTcrseersof'^^'' 

moved  for  a  certiorari  on  25th  April,     Held, 

That,  although  the  time  for  appealing  had  not  expired,  the  overseers  of  B.  might  ob^*  *? 
a  certiorari :  and  that  the  order  was  bad,  as  being  founded  on  a  complaint  wbidi  (t^^ 
not  sufficiently  allege  that  the  paupers  had  come  to  inhabit  in  G, 
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le  into  the  said  parish  of  St.  Giksj  and  have  become    QMeen*s  Bench. 

.       .           1845. 
a^^vially  chargeable   to  the  same."     The  affidavits   in [ 

o(^]p06ition  to  the  rule  shewed  that  the   next  quarter      ''^  Qo««k 

se^»-^ions   for  the  said   borough,  after   the  making   of      Willats. 

tk^^   order,  were  held  on  11th  April  1845,  from  which 

da3r  they  were  continued  by  adjournment  until  9th  May 

13^45;   that  no  appeal  against  the  order  was  entered 

at    'C  he  said  quarter  sessions  when  holden  in  Aprils  but 

tlia.t  according  to  the  practice  of  that  Court  such  an 

af>2:3eal  might  be  entered  at  the  adjourned  sessions  in 

3^4sary;  and  that  the  paupers  had  never  been  removed 

ucBcfler   the  order.      On   the   motion    for   a   rule    nisi 

se^^r  ^ral  objections  to  the  orders  were  stated :  but  the 

oml^F  ^^®  which  was  discussed,  on  cause  being  shewn, 

wa.^  that  the  complaint  did  not  sufficiently  allege  that  the 

pavjKpers  had  come  to  inhabit  in  the  removing  parish. 


^Darrington  now  shewed  cause.     The  time  for  appeal- 

ingf    to  the  sessions  against  this  order  has  not  expired ; 

and  it  is  stated  in  2  Nolan  on  the  Poor  Lawsy  p.  587  (a\ 

th^.^  **  By  a  general  rule  of  Court,  no  certiorari  shall  be 

P'^irited  to  remove  an  order  of  justices,  from  which  the 

"^  has  given  an  appeal  to  th^  sessions,  before  the  mat- 

^^^  is  determined  on  the  appeal,  because  it  hinders  the 

P'^iv'il^e  of  appealing;  and  if  any  order  be  removed 

'^'ore  appeal,  it  shall  be  sent  down  again."     For  this, 

•^^g"wfa  GeneraliSj  E.  T.  1  Ann.  in  1  Salk.  (i),  is  referred  to. 

It  is  there  added :  **  But  afterwards  in  Mtck.  4  Ann.  B.  IL 

• 

^  ^lie  case  of  the  inhabitants  of  ShelUngton^  it  was  held, 
ui^^  advantage  must  be  taken  of  this  rule  upon  the 


C«»i  4th  ed. 

C^^  1  Anft.  147.     8m  Memorandum,  7  Mod,  10.;    Rex  ▼.  JutHcet  of 
"■      fiek,  Cunn,  99.;  S.  C  (more  shortly),  9Str.  991. 
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motion  to  file  the  order,  for  that  after  it  is  filed,  it  is  (c 
late."  In  Rex  v.  Harman  {a)  the  Court  said  that,  whei 
^^  there  is  but  one  party  who  hath  a  right  to  appeal 
'^  and  he  waives  his  privilege  of  resorting  to  the  session 
and  elects  to  come  to  this  Court,  a  certiorari  lies  ft 
removing  the  orders,  there  being  no  reason  against  tl 
party's  being  received."  "  But  where  there  are  t^ 
parties  having  a  right  to  appeal  (&),  and  the  time  of  a 
pealing  be  fixed  by  the  law,  (as  in  the  case  of  setti 
ments,  where  the  time  is  limited  to  the  first  sessions) 
is  not  reasonable  to  grant  a  certiorari  till  the  time 
elapsed:  and  so  is  the  rule  in  Salk,  147.  to  be  undc 
stood."  In  Rex  v.  Hotddifch  (c)  an  order  for  appoir 
ing  overseers  was  returned  by  certiorari  before  the  ne 
quarter  sessions  were  held,  so  that  there  was  no  oppo 
tunity  of  appealing ;  and,  on  motion  to  affirm  the  ordc 
the  Court  said  :  *^  This  seems  to  be  a  manifest  injustic 
and  an  attempt  to  take  away  the  benefit  of  appealic 
from  the  persons  who  are  entitled  to  it.'*  There  indec 
the  certiorari  seems  to  have  been  sued  out  by  the  pa 
ties  interested  in  sustaining  the  validity  of  the  order;  f( 
the  report  proceeds  to  say,  "  The  party  who  has  tli 
right  of  appealing  may  remove  it,  if  he  thinks  prope 
and  so  was  Rex  v.  Harman "  (a) ;  but  the  rule  in 
Salk.  147.  makes  no  distinction  as  to  parties.  [Lor 
Denman  C.  J.  It  is  said,  as  a  reason  of  the  rule,  th£ 
"it  hinders  the  privilege  of  appealing."] 

Secondly,  as  to  the  form  of  the  order.  It  is  ther 
alleged  that  the  paupers  have  intruded  into  the  pari!il 
instead  of  stating,  as  is  usual,  that  they  have  lately  com 


(a)  Atidr,  343.    S,  C.  2  Bolt.  p.  779,  pi.  1023,  6th  ed« 

(b)  See  Rex  ▼.  Hartfield,  Carth.  222.,  2  Bott,  p.  739,  pi  940. 

(c)  1  Bolt.  p.  54,  pU  71. 
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ttle,  or  to  inhabit.     But  the  form  of  this  order  is   Qucen't  Bench. 

1845. 
old  ;  and  Regina  v.  Rotherham  (a)  shews  that  it  is  _ 

necessary  to  adapt  the  old  form  so  as  to  make  it  '^^  Qu««» 
iply  with  recent  alterations  in  the  law.  In  Rex  v.  Wiixats. 
£wMegar  {JH)  the  order  stated  a  complaint  that  the  paupers 
J^itely  came  and  intruded  themselves  into  the  said 
a^rish  of  Kilmersdon^  endeavouring  there  to  settle  as 
itBsbitants  tliereof,  contrary  to  law/'  *^  and  are.  likely 
>  tsecome  chargeable  thereto ;"  and,  an  objection  being 
silc^n  that  it  was  not  shewn  that  the  paupers  were  in 
b^    parish  when  the  order  was  made,  hord  Eilenborough 

\f  ^'  The  order  states,  and  the  magistrates  adjudge  it 
true,  that  the  paupers  are  likely  to  become  charge^ 
to  the  parish,  which  could  not  be  if  they  were  not 
n   ^Jie  parish  at  the  time."    Here  the  complaint  and  ad- 
judication are  that  the  paupers  ^Miave  become  actually 
ch«.rgeable."      IWilliams  J.      That   might  be   if  the 
pA vipers  bad  come  casually  into  the  parish,  and,  after 
being  chargeable  to  it,  had  left  it  again.     Coleridge  J. 
The  objection  is,  not  so  much  that  the  paupers  are  not 
sh^vrn  to  be  in  the  parish,  as  that,  for  any  thing  that 
'PI>ears,  they  may  have  been  merely  passing  through 
"^^    parish,  and,  in  consequence  of  an  accident,  have 
"^^^ome  chargeable  there   as   casual   poor.     Does  the 
*^**^  "intruded**  shew  more?]     It  excludes  the  idea 
^'    ^he  paupers  being  merely  casual  poor :  a  poor  man 
^l^o,  whilst  passing  through  a  parish,  without  any  in- 
^^lion  of  settling  there,  happens  to  break  his  leg,  and 
''^^^eby  becomes  chargeable,  cannot  be  said  to  intrude 
*'"*»self  on  the  parish. 

^a&hley^  contra,  was  not  called  on  by  the  Court. 

(a)  3  Q.  B.  776.  (6)  7  East,  977. 
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Lord  Denxak  C  J.      We  cannot  construe  the  wo 

^*  intrude"  in  the  sense  which  is  contended  For  (a).  Th< 
argument  on  the  first  point  does  not  apply>  as,  in  thi 
case,  a  party  is  not  seeking  to  bring  up  an  order  mad 
in  his  own  favour. 


Williams  {b)  and  Coleridge  Js,  concurred. 

Rule  absolute  (r). 

(a)  See  Rex  t.  Jshton  under  Lyne,  4  Af .  <{  &  357. ;  Rex  t.  Graffpum, 
S  RotL  p.  671,  pL  808,  6th  ed. ;  Anoru  19  Vuu  Ah,  40S,  dt.  SatkmnU 
of  the  JPM>r,  (QXpl.  8. 

(6)  Pattetan  J.  was  absent.  (c)  Reported  by  R.  Hall,  Esq. 

» 

See,  as  to  averment  of  chargeabilhy,  the  next  three  cases,  and  Repi»a  t. 
Tdtley,  p.  596.  599,  post. 


i/ay'28thf       The  QuEEN  agaiust  The  Inhabitants  of  Stocktok. 

If  a  female        |^N  appeal  ac^alust  an  order  of  sessions  for  there- 
pauper  and  her    V-/ 

child  within  the  moval   of  Elizabeth   Goldie  and    her    illegitimate 

age  of  nurture 

be  removed  by    daughter  Mary  Ann  from  the  parish  of  Sutton  in  the 

order  of  jus- 
tices, Qutere       borough  of  Kuigston  upon  Hull  to  the  township  of  Stock- 

whether  such 
order  can  l>e 
enforced,  if  the 
notice  of 
chargeability 
does  not 


ton  in  the  parish  of  Stockton  upon  Tees  in  the  county  of 
Dw'kam,  the  sessions   confirmed  the   order  as  to  the 
mother,  and  quashed  it  as  to  the  daughter,  subject  to  the 
mention  the       opinion  of  this  Court  upon  the  following  case. 

child  as  charge-      '  -■ 

At  the  time  of  the  making  of  the  order  of  remov^ 
the  daughter  was  of  the  age  of  Rve  months,  and  w^^ 
residing  with  her  mother  in  the  said  parish  of  Sudtoff' 
The  notice  of  chargeability  was  as  follows. 


able,  and  in  re 
citing  the  order 
made  for  re- 
moval of  the 
mother,  does 
not  shew  that 
the  child  is 
therein  named. 

Setnble,  per  Lord  Denman  C.  J.,  Patleson  and  Coleridge  Js.,  that,  aRbougb  the  order 
named  the  mother  only,  the  parish  to  which  the  removal  is  made  roust  neverthcleas  receive 
the  child,  if  within  the  age  of  nurture,  and  brought  with  the  mother. 

In  a  notice  of  chargeability  the  words  *<  has  become  chargeable**  are  eqiuvalcnt  to  "  U 
chargeable."     Per  Lord  Denman  C.  J. 

An  order  of  removal,  having  the  marginal  venue  *<  Borough  of  JT.,"  and  comnwodik]; 
**  upon  the  complaint  of  the  churchwardens  **  &c.  *'  unto  us  G.  C*  and  T.  JT."  **  beragtvo 
of  her  Majesty's  justices  of  the  ipcRce/or  the  said  borough  of  JT.,**  does  not  suffidentlj  shew 
that  the  justices  heard  the  complaint  within  the  jurisdiction,   llie  complaiat  should  appctf 
to  have  been  heard  by  justices  <*  in  and  for  **  &c 


give  you  notice  (Imt  the  above  named  pauper 
'h  Goldie  together  with  ,  now  residing 

forkbouse  in  the  parish  of  Sutton,  has  become 
ble  to  our  said  parish  of  Sutton,  and  that  an 
f  justices  has  been  duly  obtained  for  her  re- 
Lo  your  said  township  of  Stockton  upon  Tees  as 
last  place  of  legal  settlement:  a  copy  of  which 
as  also  a  copy  of  the  examination  on  which  the 
'as  made,  are  herewith  sent:  and  take  notice 
nless  you  appeal  against  the  said  order,  and 
twenty  one  days  from  the  service  hereof  duly 
Dtice  of  such  appeal,  the  said,  paupers  will  be  re- 
to  your  township  of  Stockton  upon  Tees  in  pursu- 

the  said  order."    (Dated,  and  regularly  signed). 

objections  were  made  by  the  appellants  to  this 
>f  chargeability  at  the  trial  of  the  apfwal.  First, 
t  made  no  mention  of  the  daughter,  and  that, 
re,  by  virtue  of  stat.  4>  &  5  W.i.  c.  76.  s.  79., 
Jer  of  removal  as  to  the  daughter  must  be 
] ;  and  that  an  order  of  sessions  confirming  the 
f  removal  as  to  the  mother  and  quashing  it  as  to 
ighter  would  be  illegal  on  the  ground  that  its 
ry  effect  would  be  to  separate  the  mother  and  the 
and  that  therefore  the  order  of  removal  ought  to 
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The  order  of  removal  aforesaid  was  in  the 
form.     "  To  the  churchwardens  and  overseers 
the  respondent  parish  and  appellant  township). 

"  Borough  of  1  Upon  the  complaint  of  the  churc 
upon  HuU.  J  and  overseers  of  the  poor  of  the 
Sutton  in  the  borough  of  Kingston  upon  Hull 
unto  us,  George  Cookman  and  Thomas  Firba 
whose  names  are  hereunto  set  and  seals  aflixi 
two  of  her  Majesty's  justices  of  the  peace  for 
borough  of  Kingston  upon  Hull  and  county  of 
town,  that  Elizabeth  Goldicy  now  residing  in  tl 
workhouse  in  the  parish  of  Sutton  aforesal 
woman,  and  her  illegitimate  child  named  M 
aged  five  months,  came  lately  to  inhabit,  and 
inhabiting,  the  parish  of  Sutton  in  the  borough 
ston  upon  Hull  aforesaid,  not  having  gained  a  1 
settlement  therein,  and  that  the  said  Elizabet 

and  the  said  child  became  and  are  now  actual h 

• 

able  to  the  said  parish  of  Sutton  in  the  said  bo 
Kingston  upon  Hull.**  The  rest  of  the  order  w 
usual  form,  ordering  the  removal  of  both  mo 
daughter  from  the  parish  of  Sutton  to  the  tov 
Stocktoti. 

At  the  trial  of  the  said  appeal  it  was 
thirdly,  to  this  order,  that  it  did  not  appear  i 
lace  of  it  that  the  complaint  of  the  church  wan 
overseers  o(  Sutton  was  made  to  the  justices  wit 
jurisdiction,  but  merely  that  it  was  to  two  jus 
the  borough  of  Kingston  upo?i  Hull, 

The  court  of  quarter  sessions  by  its  order  c 
the  said  order  of  removal  as  to  the  mother^  and 
it  as  to  the  child,  subject  to  the  above  case. 
Court  should  be  of  opinion  that,  upon  the  f 
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itieorm^nt  of  facts,  the  sessions  could  not  confirm  the  QMeenU  Btnch. 

liet       «f  removal  as  to  the  mother  and  quash  it  as  to  '__ 

^e  cV^ild,  Or  that,  upon  any  of  the  before  mentioned  TI»Queik 
(};>jections  to  the  order  of  removal  and  the  notice  of   Thelnh^bit- 

tV«xs^b>li^79  ^6  sessions  ought  to  have  quashed  the  Stockton. 
order  of  removal  altogether,  Then  the  said  order  of 
ttssions  and  order  of  removal  were   to   be  quashed, 
otherwise  the  order  of  sessions  to  be  affirmed. 


Pashley  in  support  of  the  order  of  sessions.     First,  as 
to  the  notice  of  chargeability.     A  notice  only  stating 
the  mother  to  be  chargeable  was  correct,  for,  by  stat. 
4&5  fK.  4.  c.  76.  5.  71.,  relief  given  to  the  child,  being 
Olegitimate,  was  relief  to  her.     It  may,  indeed,  be  ad- 
mitted, that  the  notice  would  be  bad  if  it  necessarily 
called  for  an  order  separating  the  mother  and  child,  as 
vas  done  in   Skeffreth  v.  Walford  (a)   and   Regina  v. 
Bimingham  (6).     But  that  is  not  the  necessary  conse- 
qoence  of  the  present  notice.     {^Patteson  J.     I  do  not 
^why  an  order  might  not  be  good  which  adjudicated 
^n  the   mother's  settlement    only,  and   then    directed 
l^th  the  mother  and  child  to   be  removed.]      If  the 
order  determined  the  mother's   settlement,  and  stated 
wie  child  to  be  a  bastard,  born  on  a  certain  day  since 
^e  passing  of  stat.  4-  &  5  W^.  4,  c.  76.,  that  would  be 
^  sufficient   adjudication    to    prevent   future   disputes. 
[Patieson  J.     Suppose  the  order  had  been    made  for  • 
removing  the  mother,  without  mention  of  the  child.] 
She  might  have  taken  the  child  with  her;  and  the  offi- 
cers of  the  parish  to  which  the  removal  was  made  coultl 
not  have  refused  to  receive  them.     Secondly,  the  words 

•  (a)  2  Scss.  Ca.  89.  (b)  5  Q.  B.  210. 
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^*  has  become  chargeable,"  in  a  notice  of  chargeabilit 
imply  that  the  party  is  so.  Thirdly,  it  is  objected  tb 
the  order  does  not  shew  jurisdiction,  there  being  i 
words  to  that  effect  beyond  the  statement  that  the  i 
moving  magistrates  are  **  justices  of  the  peace  for  t 
said  borough."  But  the  marginal  venue,  **  Borough 
Kingston  upon  HuUy*  is  sufficient  alone  to  shew  jur 
diction,  according  to  Regina  v.  Casterton  (a)  and  R 
V.  St.  Man/s  Leicester  (6),  if  it  be  clearly  connected  wi 
the  body  of  the  order :  and  here  the  order,  b^innin 
with  those  marginal  words,  goes  on  to  state  tbi 
*'  upon  "  the  complaint  of  tbe  parish  officers  of  &/to 
in  the  borough  of  Kingston  upon  Hull  (not  *'  after  com 
plaint"  by  them,  or  '^  whereas  they  have  complained") 
the  justices  proceed  to  make  the  order.  In  Joknuodi 
Dictionary  it  is  said,  under  the  word  *^  On,"  that  *^it 
denotes  tlie  time  at  which  any  thing  happens,^  and  **is 
used,  I  think,  only  before  day  or  hour,  not  before  de 
nominations  of  longer  time."  The  word  ^*  upoD"  is 
explained  in  a  similar  manner.  [Lord  Denman  CJ. 
I  should  have  ventured  to  think  that  *^  upon  the  coo- 
plaint**  meant  ^^  after  the  complaint;"  but  the  Oooit 
of  Exchequer  Chamber  held  otherwise  in  Regina  t* 
Humphery  (c).]  <^  On  *'  cannot  be  taken  to  mean  long 
after.  [Patteson  J.  If  "  on "  implies  something  dow 
in  the  same  day,  how  is  the  jurisdiction  shewn?  Iti 
easy  to  get  out  of  the  borough  of  Kingston  upon  HuU  in 
day.]  Supposing  that  the  latter  part  of  the  order,  whk 
is  not  set  out,  ran  in  the  same  form  as  the  concludii 
part  of  the  order  in  Regina  v.  Rotherham  {d)^  it  woi 


(a)  6  Q.  B,  507.  {h)  \  B,  ^  AUL  327. 

(c)  10  A,  i  E.  335.  369.     See  ScoU  ▼.  PaHcer^  \  d.  B.  809.  8! 

(«0  3  Q.  B.  776. 
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DCtly  appear  (and  in  fact  it  is  not  denied)  that  the  Queen's  Benek 

A«r  was  made  within  the  jurisdiction ;  and  the  recital  ^ 

A  tlae  compkunt,  coupled  with  it,  would  leave  no  doubt  '^^  Qd««k 

ibat  the  complaint  was  made  within  the  jurisdiction  The  Inhabit. 

ants  of  • 
litewise.  SiocKTON. 


Archbold^  contriL      First,  the  child  could  not  have 

ben  removed  under  this  order,  because  the  provision 

of  itat  4  &  5  ^.  4.  c.  76    s.  79.  is  express^  that  <^  no 

poor  person  shall  be  removed  or  removeable  "  by  reason 

of  diaigeability,  until  notice  of  the  chargeability  shall 

Ittve  been  given,  with  a  copy  of  the  ^*  order  of  removal 

of  such  person."     Cases  prior  to  the  statute  do  not 

tpply.  [Lord  Denman  C.  J.   The  respondents  say  that, 

OB  removal  of  the  mother^  the  old  law  attached  to  it  the 

Moessity  of  removing  the  child.]    The  statute  is  per- 

>^Kory.     And,  if  the  order  stand  confirmed  as  to  the 

Wlier  and  quashed  as  to  the  child,  it  will  be  impossible 

to  lend  the  child  with  or  to  the  mother  under  this  or  a 

>oi)oeqaent  order.   But,  if  this  proceeding  merely  enables 

Ae  officers  to  separate  them,  the  objection  is  sufficient ; 

nd  Rex  V.  Cud^field  (a)    is  an  authority  for  quashing 

Ae  order  of  sessions.     It  was  admitted  by  this  Court, 

^  Bigina  v.  Birmingham  (&),  that  **  cases  have  arisen 

inder  statutes,  in  which  it  has   become  necessary  to 

koik  in  upon  "  the  rule^  that  a  child  within  the  age  of 

ttrtore  shall  not  be  separated  from  the  mother ;  and 

kre  the  statute  imposes  that  necessity,  if  the  order  of 

lenoDs  is  to  prevail,  because  there  is  such  a  child  not 

amed  in  the  order  of  removal.     {Cderidge  J.  If  the 

diikTs  name  were  not  there,  the  officers  of  the  appellant 


(a)  Bwr.  8.  C  290. 


(6)  5  Q.B.  210. 
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Foiume  vii.  parish  must  take  it,  if  brought  with  the  mother.    Loi 

1_  Denman  C.  J.  They  would  incur  serious  cousequenc 

The  Quux  if  ^hgy  j; J  ^^^-^     Secondly,  by  statute  4  &  5  IT, 

The  Inh^it-  ^,  75^  5^  79,^  no  Door  person  is  to  be  removed  witho 

ants  of 

.   SioGXTON.      notice  first  given  of  his  "  being  **  chargeable.     **  H; 

become  chargeable"  is  not  equivalent  to  this,  but 
ambiguous  at  least.  [Lord  Denman  C.  J.  If  you  sj 
that  a  person  *^  has  come "  to  London^  is  not  th 
equivalent  to  saying  he  "  is  come?"]  Thirdly,  "jus 
tices  "  "  for  the  said  borough  "  does  not  imply  tlu 
they  are  acting  within  it :  and  in  an  order  of  this  kind 
"  the  Court  must  see,  beyond  dispute,  that  the  magis* 
trates  have  jurisdiction  ;  they  must  not  give  it  to  them- 
selves by  doubtful  words ; "  R^ina  v.  Toke  (a),  per 
Coleridge  J.;  Regina  v.  Hariley  Wintney  Union  (i) ;  Bt 
gina  V.  Spackman  (c).  [Lord  Denman  C.  J.  Is  there 
any  authority  for  saying,  that  *^  in  and  for,"  when  those 
words  are  used,  implies  that  the  justices  are  acting 
within  the  district?  They  may  mean  only  that  the 
justices  have  jurisdiction  in  and  for  it.]  The  words 
are  always  understood  in  the  former  sense.  The  margiosl 
venue  here  cannot  aid,  not  being  in  any  way  conna'ted 
with  the  body  of  the  order,  [Lord  Denman  C.J. re- 
ferred to  a  late  case  from  Yorhhire,  in  which  a  question 
like  the  present  arose  (r/).]  "  Upon  "  the  complaint  is 
an  expression  referring  to  time,  and  cannot  decide  an] 
thing  as  to  place. 

Lord  Denman  C.  J.     It  is  reasonable  to  require  th 
an  order  of  justices  should  appear  to  be  made  with 

(a)  S  A.SrE.  297.  233.  {b)  1  Q.  B,  677. 

(c)  2  Q,  B,  301. 

(d)  Probably  B^g^  ▼.  ArdiUyf  5  Q.  B.  71. 
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heir  jurisdiction;  and  that  fact,  as  the  order  does  not        1345, 

tvsually  give  any  date  of  place^  will  not  appear  unless  

{be  ijeord  "  in  *'  be  used.     That  is  the  form  in  all  the  ▼. 

1      .      1       1  1  ■       1  J      The  Inhabit- 

precedents ;  and  I  cannot  see  why  it  should  t>e  departed        ants  of 
from.     It  appears  to  me  that,  on  general  principles, 
it  has  been  found  necessary  to  introduce  that  form  for 
the  purpose  of  shewing  that  the  order  was  made  in  a 
proper  place. 

Patteson  J.  The  objection  here  is  that  the  com- 
plaint, not  the  order,  is  not  shewn  to  be  made  within 
the  jurisdiction.  It  must  appear,  not  only  that  the  per- 
sons making  the  order  are  magistrates  for  the  district 
for  which  they  act,  but  that  they  are  proceeding  within 
it*  The  precedent  of  an  order  in  Burn  (a)  states  a 
complaint  "  unto  us "  two  justices  "  in  and  for "  the 
comity:  and  the  word  *<in,"  so  used,  must  be  taken 
to  imply  that  they  act  in  the  county.  Here  the  order 
contains  nothing,  inconsistent  with  the  supposition  that 
the  complaint  was  preferred  out  of  the  jurisdiction,  but 
that  the  justices  went  into  it  to  make  the  order. 

Williams  J.     I  think  the  construction  given  by  my 

Lord  and    my  brother  Patteson   is   correct,   and  that 

'^for"  describes  the  authority,  "  in  "  the  place.    "  In," 

as  opposed  to  "  for,"  is  surplusage,  unless  it  describes 

the  place  in  which  the  justices  were  when  they  made  the 

order. 

C01.ERIDOE  J.     No  question  of  principle  has  been 
raised  on  this  point:  but  Mr.  Pats^^  has  argued,  on 

(o)  See  4  Bum*t  Jus.  1388.  29th  (  Chiiti/  and  Bere*s)  edit. 
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Foiume  VII,  the  Construction  of  the  word  **  upon,**  as  if  every  thii 

!_,  done   on  the  same  day  must  be  taken   to  have  be 

The  Qunir  ^qx^^   at  the  same   place.     But  this  is  too   uncertai 

iTie  Inhabit-  fhe  word  "  upon  **  does  not  necessarily  refer  to  tim 

ants  of  ^  -^ 

Stocxtom.  and,  if  it  does,  it  may  imply  nothing  beyond  seqoen 
of  events.  Here  I  think  the  reference  is  only  to  t 
words  of  staL  13  &  14  Car.  2.  c.  12.  s.  1.,  which  giv 
jurisdiction  to  make  the  order. 

Pashley  asked  that,  if  the  order  of  sessions  wer 
quashed,  the  judgment  might  be  given  on  the  specia 
ground  of  insufficiency  of  the  order  of  removal.     But 

The  Court  refused  to  give  any  particular  direction. 

Order  of  Sessions  quashed  (a). 

(a)  See  RegUa  t.  St,  Pauly  CoverU  Garden,  p.  5S3,  post. 

Also,  as  to  statement  of  chargeability,  Reginayr,  fFUlaU,  ante»p.5I6^ 
Begina  r.  St.  GHe§  in  the  Fidds,  p.  539,  post;  and  Regma  v.  TfHef^ 
p.  596,  post. 


IVL  laCTOBU  ]  589i 


£The  foUowiog  case  may  properly  be  added  here.] 

"Xhe  QuBESN  against  The  Inhabitants  of  St. 

GiLBS  IN  THB  FlBLDS.  '""^^ 

r^^N  appeal  against  an  order  of  a  police  magistrate,  Anoidirofr». 

removing  James  and  Elizabeth  Jakins  from  the,  eampMnnhf 

icansh  of  St.  Giles  in  the  Fields  to  the  parish  of  St.  offim^nt  Om 

^OMcro^  both  in  Middlesex^  the  sessions  quashed  the  S^^^^^^^ 

r«]«r,  sabject  to  the  opinion  of  this  Court  upon  a  case.    JJ^^*^**" 

The  case  set  out  the  order  of  removal,  which,  so  far  Mttletbera 

I  cmtwury  to 

%  xnaterial  to  the  decision  of  the  Court,  was  as  follows.    i«ws  anddyo. 

dicalcd  thai  he 

««  jfetropolitui  FoUce  1     T«  the  churchwardens  and  over-  imA  beeome 
r>ia«rictiod  Conntjof  Ueers  of  the  poor  of  the  parish  of  S^jSh.** 
.MUi^towit.      ]sLQiles  in    the  Fidds,    in    the  be^Sf* 
cttimty  of  MidtOesexj  and  Metropolitan  Police  District,  ^£j^^^ 
aiwl  to  the  churchwardens  and  overseers  of  the  poor  of  *^  darge- 

abilitjr,  and 

the  parish  of  5i^.  Pancrasy  in  the  same  county,  and  to  each  therefore  the 

.  order  shewed 

and  every  of  them.  Whereas  complaint  has  been  made  no  jurisdiction. 
unto  me,  one  of  Her  Majesty's  justices  of  the  peace  in 
«nd  for  the  county  of  Middlesex  (one  of  the  police 
'Magistrates  of  the  Metropolis  sitting  at  the  police  court, 
^eat  Miniboraugh  Street^  in  the  parish  of  St.  James^  ff^est" 
•wis/er,  within  the  Metropolitan  Police  District  {a) ), 
hy  the  churchwardens  and  overseers  of  the  poor  of  the 
Parish  of  St.  Giles  in  the  Fields,  in  the  said  county  of 


(o)  One  point  raised  in  the  case  was,  whether  the  jurisdiction  of  the 
po^  magistrate  to  adjudicate  alone,  under  stat.  2  &  3  Fict.  c.  71.  J.  14., 
nffidently  appeared  in  the  order ;  but  on  this  the  Court  pronounced 

no  Hamm^w* 
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Middlesex^  and  Metropolitan  Police  District,  that 
Jakins  and  Elizabeth  Jakins  are  lately  come  inti 
said  parish,  endeavouring  to  settle  there,  conti 
law :  And  it  appeareth  unto  me,  the  said  police 
trate  of  the  Metropolis,  and  I  do  adjudge,  that  tl 
become  chargeable  to  the  said  parish :  And,  u{ 
amination  "  &c*  Then  followed  the  adjudicatior 
settlement,  and  order  of  removal. 

The  third  ground  of  appeal  was  as  follows. 

*^  Because  it  does  not  appear  on  the  said  ord 
it  was  made  on  any  complaint  of  the  chargeab 
the  persons  ordered  to  be  removed,  the  said  j 
without  examination  of  any  premises,  illegally  a 
ing  in  the  said  order  the  chargeability  of  th< 
persons." 

If  the  Court  should  be  of  opinion  that  the  obj 
above  stated  was  sufficient  to  warrant  the  sessi< 
quashing  the  order,  the  order  of  sessions  was  to 
confirmed ;  if  otherwise,  to  be  quashed. 


Prendergast  and  Haworth^  in  support  of  the  or 
sessions.  The  removing  justice  has  no  jurisdiction  e 
upon  complaint;  and  that  must  include  a  statem 
chargeability,  as  is  laid  down  in  Archbold  on  the 
LaWy  559  (a),  or  (before  stat.  35  G.  3.  c.  101.) 
likelihood  of  chargeability,  as  was  said  by  the  Coi 
Bex  V.  Angell  (6). 

M.  Chambers^  contra.     There  is  no  statutory  e 
ment  requiring  that  the  complaint  should  shew  ch 
ability,  nor  any  direct  decision   to  that  effect 
13  &  14  C  2.  c.  12.  s.  1.  simply  gives  the  jurisdi 


(a)  4Ui  ed. 


(6)  Ca.  K,  B.  temp,  Harite, 
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n  complaint  made  by  the  churchwardens  or  over-  QnemU  Bench, 

[J846.] 


rs  of  the  poor  "  within  forty  days  of  the  poor  person 
[King  to  settle.     In  Bex  v.  South  Marston  [a\  Fortes* 
f  J.  said :  ^^  The  only  two  things  requisite  for  the 
^oes  to  adjudge^  is  the  place  of  the  last  legal  settle- 
eiit9  and  that  the  party  is  likely  to  become  chargeable. 
Old  these  must  be  positive,  though  as  to  the  complaint 
:  is    well  enough   to   take  it  by  implication."     That 
igrees    with    Weston    Rivers  v.  St.  Peter*s    in  Marl' 
borough  (b).   And  here  the  implication  necessarily  arises ; 
for  *^  complaint "  means  that  which  by  law  is  a  com- 
plaint    [Lord  Denman  C.  J.     That  sort  of  reasoning 
would  introduce  great  laxity  of  averment.]     In  Rex  v. 
InsUp  with  Soweriy  (c)  an  order  of  removal  (after  stat. 
35  G.  3.  c.  101.)  was  held  good,  though  the  complaint 
did  not  state  the   pauper  to  be   actually  chargeable. 
IPatteson  J.     The  complaint,  as  recited  in  the  order, 
stated  that  the  pauper  was  with  child  which  was  likely 
to  be  born  a  bastard :  and  the  Court  held  that  to  in- 
volve actual  chargeability  (rf).     In  Rex  v.  South  Mars- 
ion  (a)  the   report  only   shews   the   order,   and   states 
nothing  as  to  the  complaint.] 


The  QuuN 

▼. 
The  Inhabit- 
^  ants  of 

St.   OlLtSIH 
THE  FlEU»S. 


Lord  Denman  C.  J.  The  statute  13  &  14  C.  2. 
^'  12.  cannot  regulate  the  practice  in  this  respect.  That 
statute  does  not,  in  terms,  even  require  an  adjudication 
0^  chargeability.  The  requisite  is  introduced  by  the 
Necessity  of  the  case,  and  the  form  of  complaint  insisted 
°n  is  sanctioned  by  the  practice  of  the  last  hundred 
years.     Early  decisions  are  no  authority  on  this  point. 


(a)  1  Str,  189. 
(c)  5  M.  i  S,  299. 


(b)  2  SaUc,  492. 

(rf)  Under  stat  35  G.  3.  c.  101.  •.g. 
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Patteson  J,     Tbe  very  words  used  in  JLtx  v.  Soirf-^^ 
Marston  (a),  "  by  implication,''  shew  that  the  charge-^^^ 
ability  must  appear  in  the  complaint.     And  stat  \%^ 
14  C  2.  c.  12.  5. 1.  gives  the  jurisdiction  to  justices  ^^oi 
the  division  where  any  person  or  persons  that  are  likely 
to  be  chargeable  to  the  parish  shall  come  to  inhabit :" 
the  likelihood  of  chargeability  is  thus  made  an  ingre- 
dient* 


Williams  J.  The  complaint  is  undoubtedly  the 
foundation  of  the  jurisdiction.  B£x  v.  Imkip  M 
Sawerby  (b)  is  the  only  case  which  appears  to  be  in 
favour  of  this  order ;  and  there  it  was  held  that  tbe 
complaint  stated  facts  which  shewed  a  chargeability. 
The  complaint  has  always  been  so  framed  as  to  shew 
chargeability,  from  the  time  of  the  publication  o(  Burn's 
excellent  work  to  the  present  (c). 

Order  of  Sessions  affirmed  (</)• 


(a)  ]  5irr.  189.  (6)  5  M.  ^  S,  299. 

(c)  Coleridge  J.  was  absent 

(d)  See  the  next  case ;  and  Regina  v.  fTU/aU,  ante,  p.  516 ;  BetiiM  r. 
StocJkiotif  ante,  p.  520;  and  R^hta  ▼.  Totley,  p.  596,  post. 


[X.  VICTORIA.]  5SS 

Qfteen't  Bench. 
[1846.] 

[owing  case  was  decided  in  Michaelmas  Vacation, 

1846.) 

^UBEN  against  The  Inhabitants  of  St.     2)wSI!^*  nth. 
Paul  Covent  Gakden.  ^®*^] 

ipeal  against  an  order  of  two  justices,  removing  ^^^^  ^^ 
m  Sheridan  from  the  parish  of  St.  Marylebone  moving  a 

'^  *^  pauper  from 

larish  of  St.  Paul,  Covent  Gardai,  both  in  Mid-  pwish  b,  to 

parish  P., 

he  Sessions  confirmed  the  order,  subject  to  a  boUi  in  the 
^he  case  set  out  the  order,  which  was  as  follows,  recited  a  com- 
the  churchwardens"  &c.  o( St.  Marylebone^  "  in  j^j"^  officer 
ity  o(  Middlesex,  and  to  the  churchwardens"  <>''^- t»»\«i>« 

^  '  pauper "  m* 

the  parish  o{  St.  Paul,  Covent  Garden,  in  the  trudedand 

*■  came  into  the 

f  Westminster,  in  the  county  of  Middlesex,  and  «'>d  p»ri»h  of 

B,,  and  hath 

and  every  of  them."  actually  become 

_  charffeable  to» 

■^*  \     Whereas  complaint  hath  been  made  unto  and  is  now  in- 

of  Her  Majesty's  justices  of  the  peace  acting  same  parish :  ** 

for   the  county  of  Middlesex,  by  the  church-  ^thesameio 

"  &c.  « of  St. Marylebone,  that  Ayin  Sheridan,  \x^Tih^ or^^r"^ 

Oman,  aged  sixty  four  years,  intruded  and  came  *f;®^«*^  J""»- 

'     °  -^  ^  ^  diction,  though 

e    said    parish    of   St.  Maiylebojie,   and    hath  >*  ^'^^  "o^  «^'e 

that  the  pauper 

become  chargeable  to,  and  is  now  inhabiting  h«d  come  into 

.        .  the  parish  with 

same   parish  :    Upon  examination      &c.,  **  we  intent  to  settle, 

dge  the  same  to  be  true,  and  do  also  adjudge  under  stat. 

:e  of  the  last  legal  settlement  of  the  said  Ann  c.  12.  *!i.- In- 
asmuch as  Stat. 
•       35  G.  3.  c.  101. 
a  new  power  of  removing  paupers  inhabiting  and  actually  chargeable,  without 
0  the  purpose  with  which  the  pauper  inhabits. 

er  appeared  to  be  made  by,  and  upon  complaint  before,  "  two  of  Her  Majesty's 
the  peace  acting  in  and  for  the  county  of  M.  ;  '*  and  it  contained  no  further  state- 
2  place  where  it  was  made,  except  '*  M.,  to  wit "  in  the  margin.  Held  that  it  suf- 
ipcared  that  the  complaint  and  order  were  made  in  Af. 

er  directed  tlie  parish  officers  of  B,  to  remove  the  pauper  **  on  sight  hereof." 
invalid  on  that  account. 
bO,  that  it  sufficiently  appeared  that  the  justices  were  justices  of  the  county  of  M, 
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Sheridan  to  be  in  the  said  parish  of  &.  Paul^  Caor^ 
Gardetij  in  **  &c. 

*^  These  are,  therefore,  in  Her  Majesty's  name,  i< 
require  you,  the  said  churchwardens  and  overseers  o/ 
the    poor  of  the    said   parish  of  St.  Marylebone^  oo 
sight   hereof    to   remove    and   convey    the  said  Ann 
Sheridan^  from  out  of  your  parish  of  St.  MaryUbmc 
to  the  said  parish  of  St.  Paul^  Covent  Garden^  and  her 
deliver  "  &c.  (to  the  parish  officers  there). 

*^  Given  under  our  hands  and  seals,  this  26th  day 
of  November  1844." 

(Signed  and  sealed  by  the  two  justices). 
The  case  then  set  out  the  examinations,  with  certain 
objections :  but  all  that  became  material  to  the  points 
insisted  upon  in  argument  was  as  follows. 

The  first  ground  of  appeal  was :  *^  That  the  said 
order  of  removal  is  bad,  defective  and  insufficient  on 
the  face  thereof." 

The  objections  stated  as  to  the  order  were :  that  the 
jurisdiction  of  the  justices  was  not  sufficiently  shewn, 
and  that  the  order  was  illegal  in  requiring  the  church- 
wardens and  overseers  of  the  poor  of  St.  Maryiebonc 
to  remove  "  on  sight "  thereof.  The  objections  were 
overruled ;  and  the  Sessions  confirmed  the  order. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion 
that  the  order  of  removal  was  bad  on  the  face  thereof^ 
the  order  of  Sessions  was  to  be  quashed,  otherwise  to 
stand  affirmed. 

The  case  was  argued  in  Michaelmas  term,  1846  (a). 


(a)  November  Mtli  and  18tb«     Before  Lord  Denman  C.  J.,  Colendff^ 
Wighiman  and  Erie  Js. 
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rbigitm,  in  support  of  the  order  of  Sessioiis.    The  QmmifB  Mmek. 

itjection  to  the  order  is  tliat  it  does  not  ippear  *-.        -* 

he  pupers  had  come  to  settle.    The  form  is  the  Tte  qtvus 

one.    It  is  the  sam^  substantially,  as  in  Bqiina  t.  Tbt  lohiMu 

rjkm  (a),  Bigina  v.  Blatkwm^  (ft),  and  Rtfpna  ▼•  Sn  Pa«& 

dor  qfExn^tLynn^c) :  but  the  objection  was  not  q^, 
ad  on  in  those  cases.     Bregma  y.  tVUlait  {d)  will 
sferred  to:  but  there  it  was  not  averred  that  the 


era  were  inhabiting  in  the 
condly :  it  will  be  objected  that  the  complaint  does 
ppear  to  be  made  within  the  jorisdiction.  But  it 
i>t  be  necessary  to  do  more  than  state  that  the  jns- 
are  acUng  on  the  complaint  within  the  jurisdictioo. 
egina  v.  Bticorder  of  Kin^t  Lf/nn  (c)  the  complaint 
ired  to  be  made  within  the  jurisdiction  {  and.  the 
t  intended  that  the  order  too  was  so  made, 
lirdly :  it  will  be  objected  that  the  order  is  to  re? 
I  <<  on  sight."  But  that  means  only  that  the  officers, 
ght  of  the  order,  shall  make  the  removal  according 
w,  that  189  at  the  proper  time  and  under  proper 
mstances. 

lurthly:  it  will  be  objected  that  the  removing  jus- 
do  not  appear  to  be  justices  of  the  county.  But 
>rder  states  them  to  be  ^^  justices  of  the  peace  act- 
n  and  for  the  county."  If  necessary,  that  will  be 
rstood  to  mean  *^  justices  for  the  county,"  ^*  acting 
le  county;"  or  **  acting"  may  be  considered  as 
lusage,  or  joined  with  the  word  *^ justices:"  the 
ling  then  will  be  *^  acting  justices  of  peace  in  and 
he  county." 

a)  3  g.  B.  776.  (b)  3  Dowl,  ^  L.  54S. 

c)  3  DawL  4-  L,  735.  (d)  Antd,  p.  516. 
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Paskleyf  oontnL   First :  the  order  is  deficient,  bectose 
neither  the  recited  complaint  nor  the  adjodicatioo  shews 
that  the  pauper  had  come  to  settle  or  come  to  inhabit  in 
the  complaining  parish.  Either  of  these  sTerments  m'^t 
perhaps  satisfy  stat  IS  &  14  C  2.  c.  12.  5. 1. :  hot  the 
only  averment  is  that  she  **  intruded  and  came  ioto* 
the  parish,  *^  and  is  now  inhabiting  in  the  same."   There 
are  numerous  authorities  shewing  that  a  person  may 
^*  inhabit "  without  being  settled,  or  even  dwelling,  in 
the   place  where    he   inhabits ;    2  Insf*  702.,  Jtffreiji 
Que  {a)j  Leigh  v.  Chapman  {b\  Rutter  v.  Chapman  (r), 
Rea  V-  Mashiter  (</),  Rex  v.  Davie  {e)y  Whithorn  Apfi 
Thomas  Resp.  {g).    So  a  person  may  ^^  occupy  "  a  honse 
without  "  residing"  in  it;  Regina  v.  Justices  of  the  West 
Riding  {h).      Again,   a  pauper  may   **  come   inters 
parish  without  any  intention  of  settling,  as  in  the  case 
of  casual  poor ;  Rex  v.  St.  James  in  Bury  St.  Edmunds  (i) 
is  an  instance :  and  that  case  is  confirmed  by  Rex  r. 
St.  Lawrence,  Ludlow  (k).     The  jurisdiction   must  be 
distinctly  shewn ;  and,  as  to  this,  there  is  no  difiereoce 
between  an  order  and  a  conviction;  Rex  v.  Hulcott(l\ 
Day  V.  Kir^  (m).     In  Regina  v.  Smith  (n)  this  Coart 
considered  that  jurisdiction  to  receive  the  application  of 
overseers  of  a  township  for  an  order  of  filiation  and 
maintenance,  under  stats.  4  &  5  fF.  4.  c.  76.  and  2  &  S 
Vict.  c.  85.,  was  not  shewn  in  an  order  which  omitted  to 


(a)  5  Rep.  66  6. 
(c)  8  AT.  4  /r.  t.  93. 
{e)  6  A,  i  E.  374. 
(A)  2  Q.  B,  505. 
{k)  4B,4:  Aid,  660. 
(m)  5  A.J;  K  359.  367. 


(6)  2  SaufuL  423. 
(d)  6  jti  E.  153. 
(g)  1  M.^  Gr.  1.  9. 
(t)  10  Eattt  25. 
(0  6  T.  R.  583. 
(n)  Post,  p.  543. 
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that  the  township  had  no  suardians  and  was  not   Quem*s  Bench, 

[1846.] 


;1  uided  in  a  union :  and  the  order  was  quashed  on 
a^     ground.     In  Begina  v.  WilUUs  {a)  the  complaint 
9lV^^  that  the  paupers  ^^  have  lately  intruded  and  come 
lio  ^e  said  parish  of  St.  Giles,  and  have  become  actually 
hargeable  to  the  same;''  and  this  Court  quashed  the 
)rder  of  removal   for  want   of  jurisdiction.      [Co/e- 
ri^^  J*     In  Begina  v.  Recorder  of  Kin^s  Lynn  {b)  the 
words  were  only  *^  now  inhabit  in  the  said  parish:"  but 
that  vras  not  held  an  objection.]     The  point  was  not 
made.     In  Megina  v.  &.  Giles  in  the  Fields  (r)  an  order 
of  removal  was  held  bad,  because  the  recited  complaint 
£d  not  allege  actual  chargeability ;  a  case  which  is  the 
stronger,  because  actual  chargeability  was  not  essential 
before  stat.  35  G.  S.  a  101. ;  and  it  might  have  been 
^ujSued  that  an  order  which  would  have  been  good 
'^re  the  statute  did  not  become  invalid  by  the  subse- 
9tient  enactment;   and  that  at  any  rate  the  requisite 
'^^ht  have  been  proved.     In  Rex  v.  fVoolpit  {d)  this 
^^urt  affirmed  the  principle  now  contended  for :  there 
^as  a  difference  of  opinion  as  to  its  application;  but 
the  intent  to  settle  was  held  to  be  essential  (e).    lErle  J. 
A^n  order  of  removal  is  now  made  under  the  regulation 
of  Stat.  35  G.  3.  c.  101.  s.  1.,  that  "  no  poor  person  shall 
be  removed,  by  virtue  of  any  order  of  removal,  from  the 
parish  or  place  where  such  poor  person  shall  be  inhabit- 
ing, to  the  place  of  his  or  her  last  legal  settlement,  until 
such  person  shall  have  become  actually  chargeable  to 


TheQusBx 
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(a)  Ant^,  p.  516.  (b)  3  Dowl.  §•  L.  725. 

(c)  Ant^,  p.  529.  (d)  A  J,  ^  E,  205. 

(e)  Pashley  here  referred  to  the  cases  on  the  act  of  bankruptcy  con- 
stituted by  absence  with  intent  to  delay  creditors,  citing  Robertson  v. 
JJddell,  9  East,  487.,  and  Chenoweth  v.  Hay,  I  M,  ^  S,  676. 
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the  parish,  township,  or  place,  in  which  such  person 
shall  then  inhabit,  in  which  case  two  justices  of  the  peace 
are  hereby  empowered  to  remove  the  person  or  persons, 
m  the  same  manner,  and  subject  to  the  same  appeal,  and 
with  the  same  powers,  as  might  have  been  done  before  the 
passing  of  this  act  with  respect  to  persons  likely  to  become 
chargeable."]     That  alters  the  power  only  by  restricting 
it  to  cases  of  actual  chargeability.    In  Rex  v.  Alveley  (a) 
it  was  expressly  decided  that  this  statute  did  not  give  any 
power  of  removal  in  a  case  where  the  pauper  could  not 
have  been  removed  before  the  act.     Lord  ElUnborough 
there  said :    ^'  Was  it  not  the  meaning  of  the  act  to 
prevent  the  removal  of  persons  until  actually  chargeable, 
who  were  before  removeable  if  likely  to  become  so:  but 
not  to  make  persons  removeable  who  were  not  proper 
objects  of  removal  before  that  act?"     If  the  language 
of  the  statute  is  an  answer  to  the  objection  now  ui^, 
every  case  in  which,  since  the  statute,  it  has  been  held 
that  there  is  any  requisite  to  jurisdiction  except  actual 
chargeability,  has  been  wrongly  decided.   ^Erle  J.   The 
forms  in  the  last  edition  of  Bum's  Justice  (ft)  do  not  aver 
that  the   pauper  has  come   to  settle.]      The  form  in 
Regina  v.  Rotherham  (c),  which  the  Court  states  to  be 


(a)  3  EaH,  56?i.  And,  per  Abbott  C.  J.,  in  Rex  ▼.  St.  Lavretia^ 
Ludlow  (4  B,  ^  Aid,  663.) :  *<  that  act  only  regulated  the  powen  of  r«- 
mo?al  already  existing,  but  did  not  give  any  new  power  to  the  magiitntn 
for  remonng  paupers  who  were  irremoveable  before.'*  In  Rex  t.  0^"^ 
(A  A  ^E.  929.)  Patleion  J.  said,  «  if  it  was  illegal  to  remore  before  that 
statute,  it  could  not  be  less  illegal  after  it ;  **  and  Coleridge  J.  said,  **iist. 
35  G.  3.  c.  101.,  did  not  give  a  power  of  removal  where  it  did  not  eiist 
before."  But,  as  to  the  time  of  removal,  see  the  language  of  Bat^  J. 
in  Rex  v.  AmpthiU  (2  B.  ^  C.  847.  853.)- 

(6)  Vol.  4.  pp.  1388,  1389.  29th  (Chitly  j;  Berets)  ed. 

(c)  3  Q.  B,  776. 


nplaint  might  have  been  made  while  the  justices 
lut  of  their  jurisdiction,  though  thejr  made  the 
rithin  it. 

'dljr :  the  order  requires  the  parish  officers  to  re- 
'on  sight"  of  the  order:  whereas,  by  sect.  79  of 
il  Sff.*.  c.  76.,  the  removal  could  not  take  place 
till  afler  twenty  one  days. 

rthly:  the  order  does  not  shew  that  the  justices 
istices  of  Middlesex,  but  only  that  they  acted  "  in 
the  county  of  Middlesex."  On  this  objection, 
others,  a  certiorari  was  granted  in  Begina  v. 
ayt  (£) ;  though  it  is  true  that  the  argument  there 
iucipally  upon  the  question  whether  a  certiorari 
o  issue,  there  having  been  no  appeal.  Acting  in 
the  county  would  be  evidence  that  the  persons 
vere  justices  of  the  county ;  but  there  ought  to 
irect  statement  of  jurisdiction.  It  is  no  doubt 
:  to  join  the  word  "for"  with  tlie  word 
»;"  but  jurisdiction  can  never  be  given  by 
3 us  language. 

Denhah  CJ.    Four  objections  are  made  to 
er.     I  roust  sny  that  the  last  three  appear  to  me 


140 


Q.  B.    [MICHAELMAS  VACATION, 


Vohtme  VIL 
[1846.] 

The  QusBK 

▼. 

The  Inhabiu 

uits  of 

St.  Paul 

COTSMT 

Gakdsk. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court. 

In  this  case  we  took  time  to  consider  a  single  point; 
whether,  namely,  the  order  of  removal,  in  stating  the 
complaint  before  the  justices,  alleged  all  the  circum- 
stances necessary  to  give  them  jurisdiction. 

The  words  on  which  the  question  arises  are  these: 
'Hhat  Ann  Sheridan^  single  woman,  aged  sixty  four 
years,  intruded  and  came  into  the  said  parish  of  &. 
Matylebone^  and  hath  actually  become  chargeable  to, 
and  is  now  inhabiting  in,  the  same  parish." 

It  is  objected  that  the  words  contain  no  statement  of 
the  pauper  having  come  into  the  parish  with  the  in- 
tention of  there  settling  or  inhabiting;  and  it  is  con- 
tended that  the  words  **  come  to  settle,"  or  **  come  to 
inhabit,"  or  words  unequivocally  expressive  of  such 
intention,  are  necessary. 

We  consider  it  to  have  been  completely  established, 
ever  since  the  case  of  Rex  v.  St.  James  in  Bury  St, 
Edmunds  (or),  that  no  pauper  is  removable  from  a  parish 
unless  he  be  there  as  an  inhabitant,  or  come  there  to 
settle  or  to  inhabit;  the  words  *^  settle "  and  ^^ inhabit" 
being,  for  this  purpose,  convertible  terms,  neither  of 
them  importing  the  acquisition  of  a  legal  settlement,  or 
an  intention  of  permanent  residence :  the  purpose  may 
be  temporary ;  but  still  there  must  be  the  purpose,  at 
least,  of  remaining  there,  as  distinguished  from  that  of 
merely  visiting  or  passing  through  the  place.  The  [MU^ 
ticular  mischief  against  which  stat  IS  &  14  C.  S.  c.  12* 
provided  the  remedy  of  removal  was  that  of  persons! 
endeavouring  to  settle  themselves  in  this  limited  and 


(a)  10  Eatt^  S5. 


e  actually  chargeable;  encouragiDg  thereby  the 
ange  of  abode  among  the  labouring  cloBse*,  and 
^  the  power  of  magistrates  as  to  their  removaL 
at  we  have  now  stated  has  been  long  generally 
tood ;  and  the  forms  of  orders  of  removal  which 
ren  in  the  best  books  on  the  subject  contain  an 
ion  that  the  paupers  hav&  come  to  settle  or  to 

'.  present  order  wants  these  words :  and  it  U 
I,  either  that  we  ought  to  allow  of  no  equivalent, 
:  none  are  to  be  found  in  it.  We  feel  all  the  in- 
lience  of  substituting  for  terms  commonly  used, 
iving  acquired  a  well  known  meaning,  any  others 
led  to  be  of  equal  force :  it  leads,  as  in  the  present 
to  unceruinty,  litigation  and  expense.  At  the 
:ime,  when  the  terms  omitted  are  not  terms  of  art 
ively  appropriated  to  express  the  legal  idea,  and 
no  statute  prescribes  any  particular  form  in  which 
wer  it  gives  is  to  be  exercised,  we  have  no  au- 
'  to  prescribe  the  terms  or  limit  the  form  so 
'  as  the  objection  requires. 

are  bound,  however,  to  see  that  the  terms  used 
state  that  all  is  necessary  to  give  the  j  urisdiction. 
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person  likely  to  become  chargeable  to  the  parish  in  vhicb 
he  shall  come  to  inhabit^  and  then  enacts  that  no  poor 
person  shall  be  removed  from  the  parish  cohere  he  ihalf 
be  inhabiting  to  the  place  of  his  last  legal  settlement, 
until  he  shall  have  become  actually  chargeable  to  the 
parish  in  which  he  shall  then  inhabit ;  in  *aAich  cascj  two 
justices  are  thereby  empowered  to  remove  him. 

The  power  to  remove  to  the  place  of  last  legal  settle- 
ment, therefore,  is  expressly  given  upon  these  two  con- 
ditions only,  that  a  person  be  inhabiting  in  a  parish,  and 
be  actually  chargeable :  nothing  is  said  of  the  purpose 
with  which  the  residence  first  commenced. 

Whether,  in  any  case,  a  person  is  inhabiting  or  not, 
the  justices  have  the  jurisdiction,  in  the  first  place,  to 
determine.  The  case  to  which  we  have  referred  clearly 
points  out  what  are  the  requisites  to  constitute  in- 
habitancy within  the  meaning  of  the  statute ;  and,  at  alL 
events,  we  are  not  to  enquire,  at  present,  whether  they^ 
have  righdy  determined  in  the  present  case. 

It  is  obvious,  however,  that   this  is  a  much  mor^ 
rational  enquiry  than  that  which  the  objection  would 
substitute.     To  enquire  with  what  intention  a  person 
first  entered  a  parish,  must  be  very  idle,  except  as  that 
intention  is  collected  from  his  acts.     If  those  shew  that 
lie  is,  of  his  own  choice,  that  is,  without  the  restraint  of 
sickness   or   imprisonment,   residing    or   preparing  to 
reside  there  permanently,  in  other  words,  if  he  is  in- 
habiting there,  it  ought  to  be  taken,  for  the  purposes  of 
removal,  that  he  came  to  inhabit     And  there  may  be  a 
good  reason  why,  as  we  have  noticed,  the  statute  sap 
nothing  of  the  purpose,  departing  in  this  respect  from 
the  language  of  the  statute  of  Charles.     That  statate 
contemplated  removals  of  persons  likely  to  be  chargeable 
within  forty  days  after  their  coming  into  the  parish; 
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roing  was  recent;  the  actual  purpose  more  easily  Queen't  Benek. 
lined ;  the  statute  of  George  allows  of  no  removal      ^ 

actual   chargeableness,   and,  therefore,   supposes  TheQ""' 

al  more  commonly  after  Ioniser  residence.  The  inhabit- 

^  ^  anti  of 

conclude  that,  although  the  ordinary  forms  of     St.  Paul 
I  to  settle  or  coming  to  inhabit  are  correct,  be-       Gardim. 
be  who  comes  to  settle  or  inhabit,  and  is  actually 
able,  undoubtedly  inhabits,  yet  the  language  of 
'der  is  free  from  objection,  as  satisfying  the  statute 
which  the  magistrates  acted  in  making  it 

Order  of  Sessions  affirmed  (a). 

U  to  avennent  of  chargeability,  see  (in  addition  to  the  cases  above 
the  argument)  Begina  v.  Stockton,  ante,  p.  520.,  and  Regina  ▼. 
p.  596,  post 


e  following  case,  referred  to  in  the  preceding, 
Dnveniently  be  inserted  here). 

[Saturday, 

The  Queen  against  David  Smith.  fM&^T^*'^' 

order   of  sessions,   dated     1 5th    October    1844,  An  order  of 

filiation,  under 

ade  under  stats.  4  &  5  fF.  4.  c.  76.  s.  72.  and  stats.  4  &  5  w, 
Vict.  c.  85.  55.  1,3.,  and  adjudging  David  Smith  and  2  &  s  Via. 

f      Oft       gt       1       Q 

the  putative  father  of  the  bastard  child  therein  stated  that  the 
ned,  had  been  obtained  on  the  application  of  the  order  wm*^ 
jrseers  of  the  poor  of  the  township  of  Hamps-  ""**^®  ^^  ^^ 

*  f  ^       overseers  of  a 

?  in  the  West  Ridim  of  the  county  of  YorJc^  and  township,  but 

^  J  ^  did  not  shew 

irds  removed  by  certiorari  into  this  Court.     A  that  the  town- 

ship  was  not 

si  for  quashing  the  order  was  obtained  in  Easter  included  in  a 

union  and  bad 
no  giuirdians : 
on  motion  by  the  putative  father  to  quash  the  order,  which  had  been  brought  up 
rariy  that  the  order  was  bad,  as  not  shewing  that  the  overseers  were  the  proper 
»  make  the  application. 

o  o  S 
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(buenU  Bench,  term  last,  on  several  objections,  of  which  the  only  one 

^        '■!      decided  upon  by  the  Court  was,  that  the  order,  on  die 

Hie  QvKnr     g^^  ^f  j^  purported  to  have  been  made  on  the  applio- 

Smiib.        tion  of  the  overseers  of  the  township,  without  shewing 

that  there  were  no  guardians  of  the  township,  or  of  inj 

union  within  which  it  b  situate,  by  whom  the  appiio- 

tion  might  have  been  made  (a).     The   parts  of  the 

order  affected  by  this  objection,  were  as  follows. 

(a)  StatS&S  Fid.  c.  85. 1.1.  enacts  «  that  after  the  pnuig  of  *■ 
act,  when  any  child  which  has  been  bom  a  bastard  since  the  psaring  of ' 
Stat.  4  &  5  W,A.c,  76.,  '<  and  with  respect  to  which  no  application  thin 
have  been  made  **  &c.,  *'  shall  by  reason  of  the  inability  of  the  modMrtf 
such  child  to  provide  for  its  maintenance,  become  chargeable  t»  flqr 
parish,  the  guardians  of  any  parish,  or  of  the  union  in  which  any  pnA 
may  be  situate,  or  if  there  shall  be  no  such  guardians  then  the  ovfnen 
of  such  parish,  may,  if  they  think  proper,  at  any  time  within  three  cskad* 
months  after  such  child  shall  have  become  chargeable,  apply  **  to  Ai 
special  or  petty  session  «  for  an  order  upon  the  person  whom  tbej  ilall 
charge  with  being  the  putative  father  of  such  child,  to  reimbune  saA 
union  or  parish  for  its  maintenance,**  &c. 

Sect.  3  enacted  that  if  the  person  charged  should  declare  to  the  jutk* 
that  he  was  desirous  of  the  charge  being  heard  and  determined  st  iki 
quarter  sessions,  and  should  enter  into  recognizance  &c,  aU  furdierpfo- 
ccedings  should  be  at  the  quarter  sessions. 

Stet.  7  &  8  Fic^  c.  101.  (passed  9th  Augiui,  1844,)  «.  1.  enacts  tM 
from  the  passing  of  that  act,  «  all  powers  for  obtaining  or  nulang  u 
order  upon  any  putative  father  for  the  maintenance  of  «  bastard  M 
shaU  cease  and  determine,  except  as  hereinafter  provided.** 

Sect.  9  enacts  **  that  all  proceedings  actually  pending  before  jaiiicci 
in  quarter  sessions  or  petty  sessions  at  the  time  of  the  passing  of  thif  act| 
may  be  continued  and  orders  made  therein  in  the  same  manner  as  if  thii 
act  had  not  been  passed.** 

In  this  case  the  original  proceeding  in  petty  sessions  was  had,  and  Ai 
recognizance  taken,  on  7th  Auguttf  1844.  One  of  the  points  on  which  da 
court  gave  no  judgment  raised  the  question  whether  the  proceedings  woi 
pending  within  sect  9.  On  another  objection,  that  neither  the  evidenei 
of  the  mother  uor  that  of  the  other  witnesses  appeared  to  have  been 
on  oath,  the  words  of  the  order  being  "  upon  the  hearing  of  soch 
mentioned  application  and  the  evidence  of  the  mother  of  the  said 
child  (such  evidence  being  corroborated  in  «  material  particiilar  by  olhv 
testimony  to  the  satisfaction  of  the  said  court  here  and  as  requiifd  \^ 


IX.  VICT0R1A.J 


5i!5 


kJtev  setting  out  the  caption  the  order  proceeded : 
Whereas  it  appears  to  the  Court  here  that  the  town- 
p  of  Hampstfvwaitej  in  the  parish  of  Hampsthwaite,  in 
I  said  fVest  Biding  of  the  county  of  York,  is  a  township 
iving  separate  overseers  of  the  poor  of  the  said  town- 
vip,  the  inhabitants  whereof  maintain,  the  poor  of  the 
lid  township  separately  and  apart  from  the  rest  of  the 
aid  parish :  and  whereas  it  appears  to  the  Court  here  th^t 
be  said  township  of  H.f  in  the  West  Riding  of  the 
x>QDty  of  Yorif  is  situate  within  the  division  of  Claro  m 
^  said  West  Riding  ;  and  that,  at  a  petty  sessions  hoiden 
^  Knaresbarotigh,  in  the  said  Riding,  in  and  for  the  said 
'^Vision  of  Claro  aforesaid,  on  the  7th  August  1844,  the 
^erseers  of  the  poor  for  the  said  township  of  H.  did 
^  an  application  to  the  justices  of  the  peace  holding 
ch  petty  sessions  at  Kfiaresborough  aforesaid,  for  an 
der  upon  David  Smith,  of"  &c.,  ^'farmer,  whom  the 
d  overseers  then  and  there  charged  with  being  the 
tative  father  of  a  male  bastard  child,  born  of  the 
dy  of"  &c.,  "  and  which  said  child,  by  reason  of  the 
ability  of  the  said  mother  to  provide  for  the  main- 
lance  of  the  said  child,  has  become  chargeable  to  the 
id  township  of  H.  within  three  calendar  months  next 
ifore  the  making  of  such  application,  to  reimburse  the 
m  township  of  H,  for  the  maintenance  and  support  of 
e  said  child,"  &c.  The  order  then  shewed  the  pro- 
«dings,  removal  to  quarter  sessions,  and  hearing,  ad- 
dged  D.  Smith  to  be  the  father,  and  ordered  him  to 
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r),  that  the  said  D.  Smith  is  really  '*  &c.,  Pickering  cited  the  following 
es  :  Bcgina  v.  IVroth,  2  Dowl.  §•  L.  729. ;  Hegina  v.  Lewis,  8  A.  i  E, 
I.  In  re  Gratf,  2D.  ^  L.  539. ;  liegina  v.  Justices  of  Cheshire,  3  D.  ^J- 
337.  ;  Rex  v.  Luje,  SEast,  19S.  ;  liesina  v.  Lewis,  I  I),  ^  L.  822.  ; 
gina  V.  Read,  9  A.  4:  E.  619,  ;  Rex  v.  iri/kes,  Andr,  238.  See  alto 
merod  v.  Chadwick,  Eich,  Mich.  T.  1846. 
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Quten*i  Bench,  pay  a  weekly  sum  to  the  overseers  of  the  township  t^ 
^        '-^      reimburse  the  township  for  the  maintenance  of  ib^ 

▼• 

Smith. 

Pickering  now  shewed  cause.  The  same  objection 
was  taken  to  an  order,  made  under  the  same  statutes  in 
Regina  v.  ArdsUy  (a).  There  Lord  Denman  C.  J^  in 
delivering  the  judgment  of  the  C!ourt,  says :  ^^  To  this 
objectioui  made  by  the  same  persons  'oiho  applied  for  the 
order,  it  might,  perhaps,  be  enough  to  answer  that  they 
must  be  presumed  to  have  been  acquainted  with  the 
state  of  the  township  of  which  they  were  the  officersi 
and  whether  it  formed  a  part  of  any  union  or  not.  But, 
further,  it  does  not  appear  on  the  face  of  the  order  that 
Ardsley  was  an  associated  township ;  and  we  ought  not 
to  make  an  inference  that  it  is,  in  order  to  give  effect  to 
this  objection,  supposing  it  to  be  well  founded.''  The 
rule  then  being  that  the  Court  will  draw  no  inferences,  iL 
will  not,  in  the  present  case,  be  inferred  that  Hamps^ 
thxoaite  is  associated  in  a  union  or  has  guardians. 

Hall  (with  whom  was  Pashley)  contra*     In  Begina  v» 
Ardsley  {a)  the  overseers  appeared  to  have  made  the 
application  without  shewing  that  they  were  the  persons 
who  had  a  right  to  apply,  a  fact  solely  in  their  cogni* 
zance ;  and,  the  application  having  been  dismissed  with 
costs,  they  impeached  the  order  for  costs  on  this  groand, 
and  called  upon  the  Court  to  infer  that  they,  the  over- 
seers, had  been  acting  illegally ;  but  the  Court  refused 
to  do  so ;   for  the  rule  is  that,  in  construing  documents 
of  this  description,  no  inferences  are  to  be  drawn  either 
way.     The  objection  also  was  one  which  the  overseers 

(a)  5  Q.  B.  71. 
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x>ttld  not  take  advantage  of;  for,  even  if  there  had  been 
guardians,  so  that  the  overseers  would  really  have  had 
DO  right  to  make  the  application,  and  the  application 
had  been  refused  on  that  very  ground,  still,  having  so 
applied,  the  overseers  would  have  been  liable  to  costs, 
and  the  sessions  would  have  had  jurisdiction  to  make 
an  order  for  them ;  Begina  v.  TAe  Recorder  ofBxeler  (a). 
It  follows  that,  as  against  the  overseers,  the  order, 
diewing  that  they  .made  the  application,  shewed  juris- 
diction to  make  the  order  fo^  costs.     But  the  order  of 
filiatbn  does  not,  as  against  the  person  charged  with 
being  the  putative  father,  shew  jurisdiction,  unless  it 
purports  to  have  been  made  on  the  application  of  the 
parties  by  law  authorised  to  apply.     Here  the  statute 
directs,  in  the  first  place,  that  the  guardians  of  the 
parish  or  union,    **or''  (in   the  same  sentence)  'Mf 
iiere  shall  be  no  such  guardians  then  the  overseers  of 
ucb  parish,  may  "  apply  :  this  falls  directly  within  the 
ule  laid  down  in  Stawel  v.  Lord  Zouch  (i),  that  a  party 
^ho  would  take  advantage  of  a  statutory  provision  must 
bew  himself  to  be  within  the  description  in  the  body  of 
be  purview.     This  rule  has  never  been  questioned : 
uid,  though   in   some  respects  orders  are  favourably 
construed,  averments  shewing  jurisdiction  are  required 
in  them  as  strictly  as  in  convictions ;  Begina  v.  Spack- 
i"an  (c),  Begina  v.  Wymondham  {d)»     The  decision  of 
this  Court  applying  the  same  strictness  of  construction 
to  an  order  in  bankruptcy,  Christie  V.  Unwin  {e),  was 
adopted  by  the  Court  of  Common  Pleas  in  Brancker 
V.  Mofyneux  (g).      This    Court   quashed  an   order  of 
filiation  under  stat.  4  &  5  fV.  4.  c.  76.  s.  72.,  because. 
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(a)  5  Q.  B.  S42. 
(c)  S  Q.  B.  SOl. 
(e)  11  A.  <r  E.  373. 


(6)  PUmd,  376. 
(d)  2  Q.  B.  541. 
ig)  4li.f^  G.  226. 
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Quten*$  Bench,  though  it  Stated  that  the  sessions  heard  evidence  in  cor- 
*-        '•*      roboration  of  that  given  by  the  mother,  it  omitted  to 
The  QuuK     add  that  the  corroboration  was  in  a  material  particolir; 
Smith.        Beginav.  Bead  {a) ;  tiud  Lord DennumC  J.  sfud:  ^TUs 
order  is  not  merely  doubtful  in  its  terms,  but  defective. 
If  it  entirely  omits  something  essential,  what  can  we 
do  ? ''    Here  also  the  order  is  not  merely  doubtfiil,  bit 
defective ;  for  it  omits  that  which  is  essential  to  the  ri^ 
of  the  overseers  to  apply :  and,  as  this  goes  to  the  juris- 
diction, the  order  would  be  bad  if  it  were  merely  donbtfiiL 
Some  of  the  language  used  in  Regina  v.  Ard$ley  (i)  mnit 
be  taken  with  reference  only  to  the  particular  circnm- 
stances  of  that  case.     [He  was  then  stopped   by  tbe 
Court.] 

Lord  Denman  C.J.     This  objection  must  prenul 
The  overseers  were  the  proper  parties  to  make  the  ap- 
plication only  in  case  there  were  no  guardians  of  the 
township  or  of  any  union  in  which  it  might  be  situate: 
here  the  orderstates  an  application  by  the  overseers,  with- 
out stating  that  the  township  was  not  included  in  a  unioO) 
or  was  one  for  which  there  were  no  such  guardians; 
therefore,  it  is  not  shewn  that  they  were  persons  capable^ 
of  making  the  application  within  stat.  2  &  S  Vid*  c.  ^S^ 
The  case  of  Begina  v.  Ardsley  (i)  was  relied  on  as  aa 
answer;  but  the  distinction  between  the  two  cases  is 
'   obvious.     There  the  parties  who  wished  to  avul  them- 
selves of  the  objection  sought  to  take  advantage  of  a 
misdescription   given  by   themselves ;   and   the  Conrt 
would  not,  in  order  to  give  effect  to  such  a  suggestkxi, 
infer  that  Ardsley  was  an  associated  township.     Bat 
this  does  not  apply  where  the  objection  to  the  statement 
of  an  imperfect  application  comes  from  the  other  side. 

(a)  9  il  ^  E.  619.  (6)  5  0.  B.  71. 
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OoLERiDGE  J.  It  is  admitted  that  the  decision  in 
^^gina  s.Ardsley{a)  was  right;  and,  though  some  of 
le  expressions  there  used  may  require  to  be  qualified, 
le  Court  in  that  case  did,  in  fact,  refuse  to  make  any 
ifejrence.  That  is  the  correct  rule :  the  Court  ought 
>  remain  neuter,  and  not  to  make  inferences,  but  call 
pon  the  parties  applying  to  shew  affirmatively  that 
ley  comply  with  the  statutory  conditions.  In  this 
ise  I  draw  no  inference.  I  find  a  statute  authorising 
le  oyerseers  to  apply  only  under  certain  circumstances : 
ere  the  overseers  make  the  application  without  men- 
oning  those  circumstance^.  To  support  this  order  we 
dUSt  infer  that  the  township  was  not  included  in  any 
inioni  and  that  there  were  no  guardians  of  the  town- 
ship.    The  order  must  be  quashed  (&). 

Order  of  sessions  quashed  (c). 

(a)  5  Q.  B,l\,  (b)  Wightftum  J.  was  absent 

(c)  Reported  by  R.  HaU^  Esq. 


549 

Volume  VI  L 
[1846.] 


The  QuMK 

▼. 

Smith. 


The  Queen  against  The  Inhabitants  of 

Brighthelmston. 


Wediietday, 
May  28th. 


AN  appeal  against  an  order  of  justices  for  removing  An  order  of  re- 
John  Guile,  his  wife  and  children,  from  the  parish  made  on  an 

1  •  1         i»        •    f     examination 

of  Brighthelmston^    Sussex^    to    the    parish    of  Little  which  shewed 

*  that  the  pauper 

never  acquired  a  settlement  for  himself,  but  was  emancipated  in  1823 :  that  his  father  was 
apprentice  in  L.  in  1790,  and  was  removed  to  L.  under  an  order  of  removal  in  1838, 
against  which  L.  had  not  appealed,  but  had  subsequently  maintained  the  father ;  the  ex- 
aminations did  not  set  forth  the  circumstances  of  the  apprenticeship  so  as  to  prove  that  the 
father  acquired  a  settlement  in  L,  thereby,  but  they  shewed  that  the  father  never  gained  a 
settlement  after  the  apprenticeship. 

Held  that  the  order,  unappealed  against,  for  the  removal  of  the  father,  was  conclusive  evi- 
dence of  the  settlement  of  the  son. 
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Foiume  FIL  Hampton^  in   the  same  county,   the  sessions  quashed 
1845* 

the  order,  subject  to  the  opinion  of  this  Court  on  ib^ 


TheQuKK     following  case. 
^Liu  o'f  **'        The  pauper,  John  Guile,  who  had  gained  no  set- 
BftiaHTHKLM-    tlement  in   his   own  right)   was   a  legitimate    son  of 
Thomas  Guile^  one  of  the  examinants.     He  was  born 
19th  April  1804,  and  became  emancipated   by  mar- 
riage on  28th  November  1823.     The  examination  of 
the  said   Thomas  Guile  (amongst  other  things)  stated 
as  follows. 

*^  The  pauper,  John  Guile,  is  my  son  born  in  lawful 
wedlock.      He  was  forty  years  of  age  on  the  19th  of 
April  last.      I   believe   he  has   never   done  any  act 
whereby  to  gain  any  legal  settlement  in  his  own  right 
I  was  legally  removed  from  the  parish  of  New  Shordam 
five  years  ago  on  the  26th  December  last,  by  Mr.  Hill' 
woody  one  of  the  parish  officers  of  the  parish  of  Neaf 
Sliorehain,  to  the  parish  of  Little  Hampton  in  the  saidL 
county,   by  an  order   of  two  of  her   Majesty's  then, 
justices  of  the  peace  acting  at  Sleyning  in  and  for  th^ 
county  of  Sussex;  and  I  was  duly  delivered  with  the  said 
order  to  the  overseer  of  the  parish  of  Uitle  Hampton - 
and  the  said  order  has  not  been  appealed  against.    I 
lived   in  the  workhouse  of  the   said   parish  of  Utile 
Hampton  for  about  one  month ;  and  then  the  overseers 
agreed  to  allow  me  two  shillings  per  week  relief  out  of 
the  workhouse  for  me  to  return  to  the  parish  of  Nesi 
Shorehamy  where  I  had  been  living,  and  where  I  now 
reside  and  have  been  residing  ever   since  I  left  the 
said  workhouse,  and  have  been  relieved  by  the  over- 
seers of  the  said  parish  of  Little  Hampton  with  weekly 
relief.    I  gained  my  legal  settlement  in  the  said  parish  of 
Little  Hampton  by  apprenticeship  to  Jeremiah  SearcM, 
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ffrhen  I  was  about  eighteen  years  of  age.     I  am  now  Queen**  Bench. 

seventy  four  years  of  age.     I  have  never  gained  any   * 

■sbseqoent  settlement  to  my  said  apprenticeship."  '^^  Qvnv 

The  order  under  which  Thomas  Guile  was  removed  TIm  Inhabit* 

anuof 

:m  above  stated,  bearing  date  Sd  December  1838,  and    Bjhohthklm- 
rliich  was  in  the  usual  form,  was  duly  proved  before 
imc  removing  justices,  and  a  copy  thereof  transmitted 
o  the  appellants.  . 

The  several  facts  deposed  to  in  the  above  examination 
f*  the  said  Thomas  Gtiile  were,  for  the  purposes  of  this 
case,  admitted  by  the  appellants. 

The  grounds  of  appeal  stated  (amongst  other  things) 
\MWki  there  was  no  legal  or  sufficient  evidence  shewing 
bat  the  said  Thomas  Guile  was  settled  in  the  said  parish 
*f  liUle  Hampton  at  the  time  of  the  emancipation  of 
^is  son  John  Guile  in  November  1823;  and,  further, 
b^t  there  was  no  legal  or  sufficient  evidence  of  any 
^Ulement  of  the  said  Thomas  Guile  in  the  said  ap- 
*^llant  parish,  by  apprenticeship  or  otherwise. 

The  respondents  contended   that  the  pauper  was 

Hewn  by   the  above  examination  to  be  legally  en- 

>^tled  to  a  derivative  settlement  in   Uttle  Hampton^ 

^y  reason  that  his  father,  the  said  Thomas  Guile^  was 

i^moved  in  1838   by  an  order  of  removal,  according 

^   the  examinations,  founded  upon    a  claim  of  set- 

^^ement  in   that  parish  existing  prior  to,  and  at  the 

^eof,  the  emancipation  of  the  pauper  in  1823,  and 

Continuing  up  to  the  making  of  the  said  order  in  1838 ; 

^d  that  such  last  mentioned  order  was  conclusive  of 

^  settlement  of  Thomas  Guile^  the  father,  and  conse- 

gently  of  the  pauper  his  son  (he  having  gained  no  set* 

tlcment  in  hb  o^^n  right),  without  any  evidence  of  the 

<ll^;ed  apprenticeship,  or  other  claim  in  law,  in  respect 

of  which  such  settlement  was  acquired. 
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The  appellants  urged  that  there  was  no  legal  o^ 
sufficient  evidence  on   the   face  of  the  examinations 
shewing  that  the  said    Thomas   Guile  was  settled  in 
Little  Hampton  at  the  time  of  the  emancipation  of  his 
said  son  John  Guile,  in  November  1823.     And,  farther, 
that  the  examinations  were  defective  in  not  setting  out 
legal  evidence  of  the  alleged  apprenticeship  of  the  said 
Thomas  Guile. 

The  question  for  the  opinion  of  this  Court  was, 
whether  sufficient  appears  upon  the  face  of  the  above 
examination,  the  facts  therein  being  admitted,  to  «i- 
title  the  said  John  Guile  to  a  derivative  settlement  in 
the  said  appellant  parish. 


Creasy,  in  support  of  the  order  of  sessions.  The  ques- 
tion is,  whether  the  removal,  unappealed  against,  of  the 
father  in  1888  is  conclusive  evidence  of  the  settlement  of 
the  son  in  1823.  The  affirmative  of  this  proposition  rests 
on  the  marginal  note  in  Rex  v.  Catterall  {a) :  *^  Order 
of  removal  of  father  confirmed  is  conclusive  as  to  the 
settlement  of  son,  although  the  son  be  not  named  in  the 
order,  and  be  emancipated  at  the  time  of  making  it,  if 
he  hath  not  acquired  any  settlement  in  his  own  right" 
But  the  facts  of  that  case  do  not  bear  out  so  large  a 
proposition:  there  the  settlement  in  CatteraU  claimed 
for  the  son  in  support  of  the  second  order  of  removal 
was  a  settlement  said  to  have  been  acquired  by  the 
father  before  the  son's  emancipation,  and  bad  been  un- 
successfully set  up  by  Inskipj  the  appellant  parish  in 
the  first  appeal,  on  the  trial  of  that  appeal,  and  was 
the  very  point  then  determined :  and  the  language  of 
the  Judges  shews  that  the  judgment  proceeded  on  the 


(a)  6M.^S,  83. 
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nmciple  that  the  settlement  claimed  had  beetl  already     Voium^  rii. 

Qudicated  upon.     In  the  present  case  there  is  nothiiig !__ 

►    shew  whether  the  father's  settlement  was  or  was  not     '^**  Q.w««w 

T. 

quired  after  the  son's  emancipation.      In  Regina  v.    ThelniMMt- 
f£Meshall{a)  the  examinations  shewed  the  father's  settle- 
cnt  to  have  been  acknowledged  at  a  certain  time ;  and 
le  Court  refused  to  presume,  from  the  age  of  the  son, 
mt  he  was  emancipated  before  that  time :  in  fact,  it  did 
ot  appear  that  he  was  emancipated  at  all.  In  the  present 
i9e  the  son's  emancipation  is  ascertained  to  have  taken 
laoe  several  years  before  the  order  for  removing  the 
itber ;  andy  to  support  the  order  for  the  removal  of  the 
ns,  the  Court  must  presume  that  the  father  was  settled 
I  JUitle  Hampton  at  the  time  of  the  son's  emancipation. 
te^na  v.  Yeaoeley{b)  also  shews  that  the  Court  will 
ot  presume  emancipation.      The   rule  is,  that  pre- 
emption will  not  be  made  either  in  fiivour  of  an  ex- 
mination  or  against  it:  in  this  examination  there  is 
^QtluDg  to  shew  the  time  at  which  the  father  acquired 
lis  settlement;  for  the  imperfect  statement  of  an  appren- 
ticeship is  nothing.    {Coleridge  J.   It  is  important  as 
fixing  a  date;  for  the  examination  expressly  negatives  the 
wqaisition  of  any  settlement  after  the  ^prenticeship,  so 
dmt  the  settlement  on  which  the  father  was  removed 
most  have  been  before  the  apprenticeship,   and  con- 
gently  before  the  son's  emancipation.]     All  that  the 
parishes  acquiesced  in  by  submitting  to  the  order  for 
the  removal  of  the   father  was,  that  the  father  was 
settled  with  them  at  the  date  of  the  order. 

At  all  events,  the  former  order,  if  evidence,  is  not 
conclusive :  an  admission  of  the  father's  settlement  does 
^  necessarily  include  an  admission  of  the  settlement 

(a)  AnU,  158.  (6)  SA.^EL  806. 
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1845* 
1__  inferred  the  contrary,  and  this  Court  will  not  over-rui^ 


The  QvuK     their  inference  :   Rex  v.  Edmnstawe  (a),  Rex  v.  \ar^ 

▼• 

The  Inhabit-    ^l  (6),  Regina  V.  Charlbury  and  Walcott  (c). 

ants  of 

BuORTBSUf* 

Pashley  and  J^  J^  Johnson^  contra,    were  not  called 
upon. 


Lord  Denman,  C.  J.  There  can  be  no  doubt  in 
this  case.  The  order  for  the  removal  of  the  fieithery  un- 
appealed  against,  and  the  subsequent  relief,  were  clearljr 
evidence  of  the  son's  settlement  on  which  the  justices 
were  bound  to  act,  unless  there  was  something  to  shew 
that  the  son  was  not  a  member  of  the  father^s  fiunilT* 
when  the  settlement  was  acquired. 

Patteson  and  Williams  Js.  concurred. 

Coleridge  J.    The  case  says  that  the  facts  stated  in 
the  examinations  are  admitted.     One  of  the  facts  vsm 
that  the  father  never  acquired  a  settlement  subsequent 
to  the  apprenticeship :  if  so,  he  must  have  acquired  d)^ 
settlement  on  which  he  was  removed,  and  in  which  th^ 
appellants  acquiesced,  either  by  the  apprenticeship  or 
before  the  expiration  of  it.     As  the  son  never  gained  a 
settlement  in  his  own  rights  I  do  not  see  how  the  in- 
ference can  be  resisted  that  before  and  at  the  time  of 
his  emancipation  he  had  a  settlement  derived  from  his 
father  in  the  appellant  parish. 

Order  of  sessions  quashed  ((0* 

(a)  8  ^.  ^  C.  671.  (6)  9  J7.  4r  C.  894. 

(c)  3  Q.  B.  378.  (ji)  Repotted  by  H.  HtiU,  Esq. 
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The  QuESN  against  The  Inhabitants  of 

WcdnetdaUf 
WOBTHENBUBT.  May  88th. 

^N  appeab  against  an  order  of  justices  for  the  removal  An  order  of  re- 

^"^      gt  t  naoTil  pur- 

of  Samuel  Griffiths  from  the  township  of  Wolver"  ported  to  be 

^mptorif  in  Slaffiyrdshirey  to  the  parish  of  JVorthenbmyj  jJIsticeg^for  Uie 

I    FUntskire,  the  Sessions  confirmed  the  order,  subject  i"a  no^"'*'"* 

►  the  opinion  of  this  Court  upon  a  case  which  was,  in  ^®*^  ^"'L  „ 

'^  ^  names  in  full ; 

ibstance,  as  follows.  >n  ngning  the 

order,  one 

The  order  of  removal,    after   caption    and   direc-  justice  abbre- 

▼iated  hJs 

>ii  in  the  usual  form,  proceeded  thus.    ^^  Whereas  christian  name, 

^nplaint  hath  been  made  unto  us  whose  names  are  noted  his 

treunto  set  and  seals  affixed,  being  two  of  Her  Ma-  by'lJi^Sui"* 

ftty^s  justices  of  the  peace  acting  in  and  for  the  said  ^"!|^ 

•tmty  of  Stafford^  one  whereof  being  of  the  quorum,  *"?i"f^|?"  *^"j 

*"    the  overseers  of  the  poor"  &c,  setting  forth  a  was  made  pur- 
ported by  its 
»Q3pIaint,  adjudication,  and  direction   to  remove  &c.,  caption  to  have 

the  usual  terms;  and  concluded  as  follows.     ^^  Given  two  justices  for 

ider  our  hands  and  seals  the  26th  day  of  Jviy  in  anV  the  jurat''' 

«  year  of  our  Lord  184*.  L^i;  ulTe 

««  W.  Mannix  (l.  s.).  "'f  juitices," 

^  '  and  was  signed 

"  Geo.  Briscoe  (l.  S.)."  «  ^^e  same 

rm  .       .  manner  as  the 

The  examination,  on  which  the  order  was  made,  pur-  order, 
ported  to  be  taken  <^  before  us  two  of  Her  Majesty's  each  case,  that 
josdces  of  the  peace  for  the  said  county,"  and  concluded,  were  fuffid^t. 
^Surorn  before  us  the  said  justices,  the  day  and  year 
Brst  above  written,  W.  Mannix^  Geo.  Briscoe.^* 

The  names  of  the  justices  were   not  stated  at  full 
eogth  in  any  part  of  the  order  or  examination. 
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Volume  riL        On   the  trial   of  the  appeal,  the   appellants,  on  » 
!__  ground  of  appeal,  "  That  the  order  and  ezaminaUoBf 


The  QazBH  copies  whereof  were  sent  unto  us,  are  tmd  and  insufficieii^ 
The  Inhabit-  on  the  face  thereof,"  objected  that  the  names  of  the 
iVoATHSMBUAT.  justices  who  made  the  order,  and  before  whom  the  ex- 
amination was  taken,  did  not  sufficiently  appear  on  the 
face  of  the  order  and  examination.  The  question  for 
the  opinion  of  this  Court  was,  whether  the  aboTe  objec- 
tion ought  to  have  prevailed* 

Whitmore^  in  support  of  the  order  of  Sessions,  was 
stopped  by  the  Court. 

Corbett  and  £.  Yardlej/i  contra*    An  order  of  removal 
.  is  a  warrant,  for  which  the  justices'  names  are  the  sole 
authority  on  the  face  of  the  document*     An  objectioa 
to  a  coroner's  inquisition,  that  many  of  the  jurors  ba(L 
signed  the  initials  only  of  their  chrbtian  names,  seem^ 
to  have  been  considered  fatal  in  Rex  v.  Evett  [a). 
Rex  V  Bawen  (b)  Park  J.  held  that  a  coroner's  inqai 
sition  was  bad,  because  several  of  the  jurors  had  sign 
abbreviations  of  their  christian  names ;  but,  in  Rex  t^- 
Bennett  (c),  Gumey  B.  held  such  signatures  to  be  suffi- 
cient where  the  names  were  set  out  at  full  length  in  th^ 
inquisition.    But  the  names  of  the  justices  do  not  appear 
in  any  part  of  this  order :  they  do  indeed  allege  that 
they  are  justices  for  the  county;  but  how  can  a  party 
affected  by  the  order  ascertain,  for  instance,  to  whom 
he  should  give  notice  of  action  ?  more  especially  if  there 
are  two  justices  of  the  same  surname,  having  christian 

(a)  6  B.ffC.  247.  (6)  3  Car.  ^  P.  602. 

(c)  6  Car.  ^  P.  179.    See  Reginar.  Srownhw,  H  A,  i  E,  119,irbat 
all  the  above  mentioned  cases  were  cited. 


8  With  Uie  same  initial.    The  acts  of  known  cowls  ^Niiii^  JBmek 

ISM* 
OD  a  difiinrent  footing ;  and  the  Ciourt  has  gone  a         ^^ 

mmy  m  supporting  the  acts  of  known  pablie  bodMt%    '^^  ^*^ 

ildleBoard^f]&iol8erife»f^.S6M^^  il»laMii. 

I  Mfoses  ttl  uiceidf  any  tUog  io^  siqppoil  of  thtf  i<^ 

fls  of  the  peace;  B^ina  ▼•  Shijpsiom  ipoii  Stomr  (&)• 

igiids  coroner's  inqnisltions  it  was  thoi^^t  nece«» 

to  ronedy  this  ddkt  by  a  spedal  enactment^  stat 

r  FicL  c.  88.  f.  ^.    In  afltdatits  to  hold  to  baily  In 

m  declarations  and  subsequent  proceedingSi  it  b 
Bsry  to  insert  the  fiiU  names  of  the  partiies.  A 
^'s  order  is  a  mere  interlocatory  proceedii^  to 

the  doctrine  that  jurisdiction  must  be  shewn  on 
oe  of  a  document  has  never  been  applied. 

-  Cmia!m{€\    We  tbbk  die  order  diwrly  good. 

Older  of  Sesrions  affirmed  {i)^ 

r  Alt,  SL  Sefl;,S6^  &,  MVWtOi  point        (»)  6  Q.  B.  lit. 
i<itd  XKi— WW  C.  J.  BrtitiKw,  jyigwiM  and  Cbtow^  Jfc 
rced  by  JR.  flafl;  Eiq. 
Kee  B£SBM  T.  Gtealt  BoUan,  antd,  p.  387.  40a 
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^  Ann  Edbcunds  against  Thomas  Pinniger, 

Mayaoth.  Stephen  Davies,  and  Stephen  Rodboubn. 

Trespass  for       nPRESPASS.     The  declaration  charged  that  defend-- 

breaking  and         -M. 

entering  plain-  aiits,  on  8th  Nooember  1843,  and  on  other  day$ 

Pica,  a  justifi-  &c*9  with  force  and  arms  &c.,    broke  and  entered  m^ 

ftndant,^as*"  messuage,  cottage,  &c.,  of  plaintiff,  situate  &c.,  made  m^ 

'*c'"f  'bie*to°^  great  noise  &c.,  and  continued  &c. ;  and  forced  and 

whom  a  warrant  broke  to  pieces  One  door  of  plaintiff,  of  and  belonging 

had  been  issued  o    c^p- 

to  give  posses-    to  the  messuage  and  cottage,  and  broke  to  pieces  two 

sion  to  plain- 

tifr*s  landlord,  locks  &c.,  of  plaintiff,  belonging  to  the  door,  where* 

I &2Vict,c. 74,  ^^^^  ^^^  same  was  then  fastened;  and,  with  force  and 

the\oldtng*of  ^^^^   &Cm    ejected,   expelled,   &c.    plaintiff  and    her 

p*andthe***'  family  from  the  possession,  use,  &c.  of  the  messuage 

terms,  that  the  and  cotta^e,  and  continued  them  so  ejected,  &c,  thence 

reversion  in  fee 

was  in  P.,  until  the  commencement  of  the  suit ;  and  also,  with  force 

notice  to  quit, 

P.'s  right  to       and  arms  &c.,  seized  and  took  divers  goods,  to  wit  &c^ 
plainUff^s  re-      ^^  plaintiff,  then  found  and  being  in  the  said  messuage, 

noUce'by 'p'o'  ^^*  *  ^V  °^®*"*  ^^  which  plaintiff  and  her  family  were 
his  intention  to    greatly  disturbed,  &c.  I 

proceed  under      *^  ''  i 

the  act,  p/s  Plea  5,  by  Davis  and  Rodboum^  as  to  so  much  of 

application  to 

the  justices,  the  supposcd  trespasses  as  were  committed  on  one  d     ' 

plaintiff's  non-  the  days  in  the  declaration  in  that  behalf  mentioned, 

p.*s  proo/to  ^o  wit  on  the  day  and  year   in  the  declaration  first 

the  matt^  of  "n^ntioned  &c. :  that,  before  the  committing  &c.,  to  wit 

his  notice  and 
complaint,  and 
of  his  right  to 
possession  ;  and  the  issuing  of  the  warrant  by  the  Justices.     Replication,  De  injuriiL 

Held  good,  on  special  demurrer ;  for  that  all  the  abore  facts  necessary  to  constitote  the 
jurisdiction  might  be  traversed  in  that  form,  eren  assuming  that  aect.  5  does  not  protect 
persons  other  than  peace  officers  and  not  named  in  the  warrant,  acting  in  aid  of  the  con- 
stables, and  would,  therefore,  not  limit  the  effect  of  the  traTene.     As  to  which  aanmptioo, 
QtuBre, 
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:    January  184S,  and  from  thence  until  and  at  the  Q«««»'»  ^««^- 

I  04,  e 

ne  of  the  giving  of   the  notice  to  quit  hereinafter  * 

lentioned,    plaintifif  held  the  said   messuage  &c.,  as      Ebmukd* 
«i»nt  thereof  to  defendant  T.  Pinniger,  from  week  to      I*w"o«»- 
week,  so  long  as  plaintiff  and  T.  P.  should  respectively 
(desse,  at  a  certain  rent  of  less  than  201.  a  year,  to  wit 
iii  a  week,  no  fine  having  ever  been  reserved  or  made 
payable  on  or  in  respect  of  the  said  tenancy,  the  rever- 
sion m  fee  simple  of  and  in  the  said  demised  premises, 
expectant  on  the  determination  of  the  said  tenancy, 
daring  all  the  time  aforesaid  and  still  being  in  the  said 
7.  P. :  and  thereupon  afterwards,  and  before  the  com- 
mitting &c,  to  wit  2dd  September  1843,  all  the  term 
and  bterest  of  plaintiff  in  the  said  premises  became 
and  was  duly  determined  by  a  legal  notice   to  quit, 
theretofore,  to  wit  16th  September  1843,  given  by  T.  P. 
to  [daintiff,  to  wit  a  certain  notice  to  quit,  whereby  the 
ttid  r.  P.,  a  reasonable  time  before  the  time  at  which 
tne  plaintiff  was  required  thereby  to  quit  and  deliver 
vp  possession  as  hereinafter  mentioned,  gave  notice  to 
^  required  the  plaintiff  at  the  expiration  of  the  then 
oext  week  of  the  said  tenancy,  to  wit  on  the  said  23d 
Sfpiember  1843,  to  quit  and  deliver  up  the  possession 
tf  the  said  premises :  whereupon  the  said  71  P.,  to  wit 
^  September  1843,  became  and  was  seized  of  the 
^  premises  in  his  demesne  as  of  fee^  and  entitled  to 
^  possession  thereof:  yet  plaintiff,  from  the  said  time 
^  the  determination  of  the  said  tenancy  until  and  at 
^  time  of  the  committing  &c.,  neglected  and  refused 
oqnit  or  deliver  up  possession  &c.,  and  retained  pos- 
Mion  &€•:    whereupon   afterwards,   to   wit  on  &c., 
r  P.,   according  to  the  form  of  the  statute  passed 
ic  (1   &  2  Vict.   c.  74.))  did   cause  plaintiff  to  be, 
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and  she  then  was,  personally  served  with  a  ' 
notice  in  the  form  set  forth  in  the  schedule  to  tl 
act,  directed  to  plaintiff,  and  signed  by  T,  P^ 
T.  P.'s,  intention  to  proceed  to  recover  pa 
under  the  authority  of  and  according  to  the  mo 
scribed  by  the  said  act:  by  which  said  notice 
notice  according  to  the  statute,  schedule,  Forn 
was  then  set  out,  according  to  the  facts  stated  2 
and  the  said  notice  was,  at  the  time  of  the  service 
aforesaid,  read  over  and  explained  to  plaintiff 
person  who  served  the  same ;  and  the  plaintiff  c 
although  seven  clear  days  and  more  elapsed  I 
&c.  (the  time  of  service  and  14th  October^  t 
appointed  by  the  notice),  comply  with  the  said 
or  quit  or  deliver  up  possession  &c.,  as  by  t 
notice  she  was  required :  and,  although  divers, 
two,  of  Her  Majesty's  justices  &c.  of  the  peace 
said  county,  acting  for  the  said  division  &c.,  to 
(naming  the  justices),  were  assembled  in  petty  ses 
the  time  and  place  in  the  said  notice  in  that  beha 
tioned,  and  although  T.  P.  did,  at  the  said  tii 
place,  to  wit  &c.,  in  further  pursuance  of  the 
sions  of  the  said  statute,  and  of  the  said  notice, 
ing  to  the  form  of  the  said  statute,  duly  apply  an 
his  complaint  in  writing,  signed  by  him,  to 
being  two  of  Her  Majesty's  justices  then  ant 
assembled  and  acting  &c.,  by  which  complain 
did  complain  to  the  said  two  justices  that  he  di 
the  plaintiff  the  said  premises  for  the  term  of  <h 
under  the  rent  of  2s.  per  week  (being  the  last 
the  tenancy  aforesaid),  and  that  the  said  tenai 
determined,  by  notice  to  quit  given  by  7.  P., 
Sqptember  then  last  (meaning  diereby  the  notia 
aforesaid),  and  that,  on  Sd  October  then  instant 


Edmunds 

T, 

PiirMazR. 
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HA  serve  on  plaintiff  a  notice  &c. ;  stating  the  notice  in   QueenU  Befteh, 
wricing  of  application  under  the  statute,  and  service,  as 
above;  further  reciting  that,  notwithstanding  the  said 
notice,  plaintiff  had  refused  to  deliver  up  possession  of 
the   premises,  and  still  detained  the  same :  Yet  plaintiff 
did  not,  then  and  there  or  at  any  time  or  place,  appear 
apoD  the  said  notice^  or  shew  to  the  said  or  any  jus- 
tices or  justice,  reasonable  or  any  cause  why  possession 
should  not  be  given  of  the  premises  according  to  the 
provisions  of  the  said  act:  and  thereupon  T.  P.  then, 
to  wit  on  &C.,  did  give  to  the  said  justices  proof  of  the 
aid  matters  in  the  said  notice  and  complaint  men- 
tioned, to  wit  &c.  (stating  them),  and  of  the  right  by 
which  the  said  T.  P.  claimed  possession  of  the  pre- 
i  Whereupon  the  said  &c.  (the  justices  before 
itd)f   so  being  such  justices  assembled  &c*,  then 
0d  there,  to  wit  on  &c^  according  to  the  form  of  the 
and  statute,  duly  made  and  issued  their  warrant  &c., 
bouriog  date  &c^  directed  to  the  constable  of  Avebwy 
k  the  county  of  Wilis^  and  all  other  the  constables  &c« 
icting  for  the  said  division  of  Marlborough  and  Bams- 
iivy  in  the  county  of  JViUs^  by  which  said  warrant, 
>Aer  reciting  &c  (the  fact  of  complaint  made  to  them, 
with  duplicate  of  the  notice  annexed),   they  did  au- 
tborize  and  command  tlie  said  constables,  on  any  day 
within  nine  days  next  after  the  expiration  of  twenty  one 
dear  days  from  the  date  of  the  said  warrant  (except  on 
Stmdmff  &C.),  between  the  hours  &c.,  to  enten  by  force 
if  needful,  and  with  or  without  the  aid  of  the  said  T.  P. 
or  any  other  person  or  persons  whom  they  the   said 
ooDstables  might  think  requisite  to  call  to  their  assistance, 
JDto  end  upon  the  said  premises,  and  to  eject  thereout 
mny  person,  and  of  the  said  premises  full  and  peaceable 
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possession  to  deliver  to  71  P. :  which  said 
given  under  the  hands  and  seals  &c«,  and  was  t 
rected  &c.  (as  before  stated) :  and  which  said 
afterwards,  and  before  the  said  times  when  &c. 
on  &c.|  was  delivered  by  the  said  justices  to  one 
LaweSj  who  then,  and  from  thence  and  until  anc 
said  times  when  &c.,  and  ^very  of  them,  was  a  a 
&c.  for  the  said  district  of  Marlborough  &c^  anc 
as  such  for  the  said  division,  to  be  executed 
form  of  law :  by  virtue  of  which  said  warrant, 
said  fF,  L.,  so  being  such  constable  &&,  and 
fendants  Davies  and  Bodboum  in  his  aid  and  as: 
and  by  his  command,  afterwards  and  within  nil 
&c.,  and  not  on  Sunday  &c.,  between  the  saic 
&c,  to  wit  on  the  day  in  the  declaration  first 
mentioned,  in  order  to  execute  the  said  warrant*; 
ing  to  law,  broke  &c. :  the  plea  then  justifi 
entry,  the  ejectment  of  plaintiff  and  her  fami 
removal  of  the  goods  as  encumbering  &C.,  the  bi 
the  lock  on  plaintiff's  refusal  to  unfasten  the  doo 
and  the  said  W.  Lowes  did  then,  to  wit  on  &C.,  t 
the  said  hours  &&,  duly  execute  the  said  warrai 
deliver  full  and  peaceable  possession  of  the  said  p 
to  T.  P.,  doing  no  more  than  was  necessary  i 
purpose :  which  are  &c.     Verification. 

Replication :  De  injuria. 

Special  demurrer,  assigning  for  causes  that  tl 
sets  up  a  title,  and  an  interest  in  the  land  me 
therein,  in  T.  P.,  under  whom  substantially  def 
justify;  that  it  does  not  consist  merely  upon 
of  excuse,  but  also  matter  of  title  and  of  justi 
by  authority  of  law;  that  the  issue  attemptec 
taken  is  too  large  for  putting  in  issue  all  the  j 
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av'^Tments  in  the  plea;  and  that  the  title  of  the  said   Q^i^fn^t  Bench. 

71    -^.  and  the  other  averments  in  the  plea  ought  not  to    1 — 

ba.'^^c  been  put  in  issue  together.    Joinder  in  demurrer.  ^^^^ 

PniHlOIB. 

^Villes  for  the  defendant.    The  replication  is  bad  for 

tb^    reasons  assigned.    Jones  v.  Kitchin  {a)  is  in  point. 

Tb^re  it  was  held  that  De  injuria  could  not  be  pleaded 

in  bar  to  a  cognizance  for  rent  arrear :  and  Eyre  C.  J.| 

i«fS^STing  to  Crogate^s  Case  {b\  said :  *^  I  agree  with  the 

ml^  laid  down,  that  where  the  excuse  arises  in  part  out 

of    ^lie  seisin  in  fee  of  another,  there  de  injurid  sud 

jraprid  is  not  to  be  received.     But  the  reason  is  not, 

beccfcuse  it  puts  two  or  three  things  in  issue ;  for  that 

may  happen  in  every  case  where  the  defence  arises  out 

of  several  facts,  all  operating  to  one  point  of  excuse : 

the  reason  is  because  this  plea  is  only  allowed  where  an 

excuse  is  offered  for  personal  injuries,  and  not  even 

then,  if  it  relates  to  any  interest  in  land  (and  here  an 

interest  in  land  would  make  part  of  the  issue)  or  to  any 

commandment.      It  is  right  that  this  case  should  be 

brought  within  the  general  rules  of  pleading,  otherwise 

the  11  G.  2.  which  was  intended  to  operate  for  the  ease 

and  benefit  of  landlords,  would  be  turned  against  them : 

for  before  the  making  of  that  statute,  the  issue  in  replevin 

must  have  been  confined  to  some  one  material  point." 

Here  the  plea  is  under  stat.  1  &  2  Vict,  c,  74.      Sect.  1 

authorizes  the  justices^  where  possession  is  withheld,  as 

^re  described,  by  a  tenant,  upon  the  landlord  giving 

such  notice  as  is  there  provided  for,  to  receive  proof 

&c,  and,  in  the  case  described  in  the  plea,  to  issue  a 

warrant  to  constables  commanding  them  to  give  posses- 

(a)  \  B,  ^  P.  76.  (6)  8  Rep.  66  6. 
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sion  to  the  landlord  or  his  agent.  And  sect.  5  protect^ 
the  justices  issuing  the  warrant,  and  the  constables 
executing  it,  from  any  action  by  reason  that  the 
parties  applying  had  not  lawful  right  to  possession 
Now  the  second  resolution  in  Crogat^s  Case  {a)  is,  tha 
De  injuria  cannot  be  replied  *^  when  the  defendant  ii 
his  own  right,  or  as  a  servant  to  another,  claims  an; 
interest  in  the  land."  And  the  third  resolution  is 
**  that  when  by  the  defendant*s  plea  any  authority  o 
power  is  mediately  or  immediately  derived  from  th 
plaintiff,  there,  although  no  interest  be  chiimed,  th 
plaintiff  ought  to  answer  it,  and  shall  not  reply  gene 
rally  de  injuria  sua  propria.  The  same  law  of  a 
authority  given  by  the  law."  Here  the  replicatio 
would  put  in  issue  the  facts  of  the  party  being  landlorc 
the  proceedings  taken  by  him,  the  proof  given,  the  wai 
rant  of  the  justices,  the  acting  of  the  defendants  unde 
it,  and  so  on. 


Butt^  contra.  The  parties  justifying  are,  not  tb 
landlord,  but  the  officers.  The  right  of  the  landlord  L 
by  sect.  5,  no  part  of  the  defence  of  the  officers,  nc 
would  it  be  necessary  to  prove  it  if  issue  were  joined  o 
the  De  injuria.  Nor,  again,  would  it  be  necessary  t 
prove  the  proceedings  of  the  landlord;  the  warrar 
would  be  enough  to  justify  these  defendants.  '*] 
there  be  no  judgment,  and  a  capias  ad  satisfaciendum  o 
other  execution  be  taken  out,  the  sheriff,  and  all  otbe 
persons  acting  under  him  in  the  execution,  are  justifi 
able,  though  there  be  no  judgment ; "  Britton  v.  Cde  (i) 
The  case  is  therefore  within  the  principle  of  SeUy^ 


(a)  8  Rep.  67  A. 


(6)  12  ModU  175.  178. 
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B^st^'dons  (a)  and  Bardons  v.  Selbyib).     All  that  is  un-   QueerCt  Bench. 

iie>crcssary  to  the  excuse  may  be  considered  as  struck  [__ 

oiBtt^  and  requires  no  proof;   Shearm  v.  Bumard{c)^       Esmvitds 

Ta^hr  v.  Markham  {d).     The  command  which  the  rule      Pinmigib. 

refers  to  as  not  being  traversable  by  the  replication 

D^    injurift  is  a  command  from  the  plaintiff:   PiggoU  v. 

Ker^np  (e).     The  plea  here  states  that  the  warrant  was 

diil3r  made  and  issued;  but  a  traverse  of  that  would 

be   immaterial,  under  sect.  5.     [Coleridge  J.  There  is  a 

difficult  as  to  the  application  of  sect  5.     That  section, 

in  ^erms,  protects  only  "  any  constable  or  peace  officer,** 

unlike  sect. 6  of  stat.  24  6.  2.  c.44.,  which   protects, 

iM»^    only  the  constable,  &c.,  but  also  "  any  person  or 

persons  acting  by  his  order  and  in  his  aid.**     Here  the 

two  defendants  pleading  are  only  acting  in  aid  of  the 

constable.]     The  act  of  those  aiding  the  constable  is 

liis   act.     [Coleridge  J.    So  far  as  to  make  him  liable : 

bn^   is  it  so  in  respect  of  his  official  protection?]    The 

legpulature  must  have  meant  to  protect  all  acts  done  by 

tb^    instrumentality  of  the  constable.    [Coleridge  J.   It 

is  Kiot  impossible  that  they  might  think  right  to  limit 

th^  special  protection  to  acts  done  by  the  peace  officer 

in  person.     Lord  Denman  C.  J.  In  Mortma  v.  Sloper  [g) 

th^  Court  said  that  the  case  of  a  mere  stranger,  as  to 

th^   necessity  of  his  shewing  the  jurisdiction  of  the 

Court,  was  stronger  than  that  of  an  officer  or  even  at- 

tovTiey ;  ^  for  if  a  man  will  thrust  himself  into  an  office 

(a)  3  ^  $■  Ad.  S. 

(6)  \  C.^M.  50a ;  8.  C,  3  Tyrjoh,  4Sa,  9  Bing,  756. 

(e)  10  A.  ^  E.  593.  {d)  Teh.  157. 

(e)  \  C  t  M.  197. ;  S.C,  3  Tyrwh.  128.  And  see  judgment  of 
hiit$on  J.,  in  Bowler  t.  NickoUon^  12  A,  jr  S.  341.  355. 

(g)  WUkiy  sa  34.  See  Andrewt  t.  Mmrriit  1  Q.  ^9.  3. ;  CcannM  r. 
Uorky^  \  d  B,  18. 
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in  which  he  hath  nothing  to  do  either  in  point  of  xor 
terest  or  of  duty,  as  an  attorney  or  oflBcer,  he  most  take 
care  to  be  sure  that  he  is  in  the  right,  otherwise  it  is  at 
his  peril."]     A  peace  officer  cannot  go  alone.    [Cob- 
ridge  J.    A  party  aiding  him  will  be  protected  by  the 
provisions  of  stat.  24  G.  2.  c.  44'.  s.  6.]     The  question 
of  seisin  in  fee  cannot  be  raised  by  disputing  the  jaris- 
diction.     ^Coleridge  J.    Then  I  do  not  see  the  use  oT 
sect.  5.]     That  is  merely  in  affirmance  of  the  general 
rule.     [Palteson  J.   Proof  of  the  holding  as  tenant  and 
title  of  the  landlord  is  necessary,  under  sect  1,  to  give 
jurisdiction.]     The  defendants  do  not  act  under  anjr 
party  claiming  an  interest:  the  justices  are  set  in  mo— 
tion ;  and  the  defendants  act  under  their  warrant,  no^ 
as  servants  to  the  landlord.     The  second  resolution  km. 
Crogate^s  Case  (a),  therefore,  does  not  apply. 


Willes^  in  reply.     Sect.  5   is   inapplicable,  for 
reasons  given  from  the  Bench :  it  follows  that  the  repli—- 
cation  traverses   the  whole  matter  of  the  plea.    Tb^ 
defendants  have  to  bring  themselves  within  the  statot-^ 
able  authority,  which  they  can  do  only  by  shewing  &ct^ 
giving  jurisdiction ;    Morrell  v.  Martin  (i),   Morse  r^ 
James  (c).     Then   this  is   in   substance   a  justiiicatioim 
under  Pinniger^  the  landlord,  and  therefore  within  the 
second   resolution   in   Crogate's  Case  {a).    {PatiesimS' 
Who  is  Pinniger^s  servant?]     The  constable.    iPaf" 
leson  J.    He  acts  by  order  of  the  magistrates.]    They 
are  set  in  motion  by  Pinniger.     So  a  sheriff  is,  to  some 
extent,  a  servant  of  the  party  suing  out  process.    Be- 


(a)  8  Rep,  67  tu 
(c)   WUles,  12S. 


(6)  3  ilf.  jr  Gr.  581. 
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les,  Jones  v.  Kitchin  ia)  shews  that  an  allegation  of  QveetCt  JSetuA, 

....             1845* 
isin  in  fee,  in  the  plea,  makes  this  replication  im-  * 

'oper :  and  Cockerill  v.  Armstrong  (i)  is  to  the  same 

^^t.     In   Crogat^s  Case{c)  the  admissibility  of  De 

J  uri&  is  confined  to  cases  where  the  *^  plea  doth  consist 

'^rely  upon  matter  of  excuse,  and  of  no  matter  of  in^ 

9^^st  whatsoever.** 


ESMQITDS 

T. 
FlKMIOKB. 


JIx>rd  Denman  C.  J.  Assuming  that  sect  5  does  not 
psiy,  the  question  is,  whether  the  replication  be  good 

crommon  law.  In  Crogat^s  Case  {d)  it  is  laid  down 
ELt  this  replication  is  inadmissible  when  the  defend- 
^9  in  his  own  right  or  as  servant  to  another,  claims 
:.^rest  in  the  land.  Admitting  that  rule  to  be  fully 
:i^,  is  this  plea  within  it?  I  think  not  It  cannot  be 
id  that  the  defendants  claim  any  interest  in  the  land. 
b&ey  are  merely  agents  of  the  law  set  in  motion  on  a 
'oper  complaint  Crogat^s  Case{d)  is  inapplicable, 
:iless  we  are  to  understand  the  language  of  Eyre  C.  J. 
L  Tories  V.  Kitchin  (a)  to  go  beyond  what  that  case 
ar  rants. 


Paiteson  J.      Eyre  C.  J.   cites   Cockerill  v.  ^rfrw- 
'^trong  (e),  where,  as  in  Jones  v.  Kitchin  (g),  the  defend- 
ants expressly  defended  themselves  in  the  character  of 
^^rvants  claiming  an  interest  in  land.     Mr.  fVilles  here 
endeavours  to  bring  the  case  within  the  same  principle, 
because  the  defendants  were  acting  by  command :  but 


(6)    WiOeB,  99. 
(d)  8  Itep,  66  b. 


(a)  \  B.  ^  P.  76. 
(c)  8  Rep,  61  a. 
{e)   mUes,  99. ;  A  C.  BuU,  N.  P.  93. 

(g^  \  B.  ^  P.  76.      In  the  second  line  of  the  cognizance  there,  the 
woni  *'  defendant  '*  appears  to  be  a  misprint  for  "  plaintiff.** 
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they  were  not  the  servants  of  Pinniger ;  they  were  only 
the  agents  of  the  constable,  who  acted  under  the  wtr* 
rant  of  the  magistrates,  and  was  not  himself  the  senant 
of  Pinniger.     The  rule  in  Crogat^s  Case  (a)  is  there* 
fore  inapplicable.     It  is   true  that  it  is  oeoessary  to 
shew  the  complaint  made,  and  the  existence  of  a  rdft- 
tion  between  the  parties,  so.  as  to  bring  the  case  within 
the  provisions  of  the  act  of  parliament,  and  make  it 
appear  that  the  warrant  was  properly  issued.     But  we 
cannot  extend  the  rule  to  every  case  where  any  interest 
whatever  in   land   is  alleged  in  any  one,   and  is  ne- 
cessary to   be  proved.      The  language  of  Ej^reCJ* 
certainly  does  not  go  so  far  as  that.     I  observe,  too» 
that  he  speaks  of  a  seisin  in  fee,  which  is  not  the  lan- 
guage in  Crogat^s  Case  (a).     That  speaks  of  an  interttt 
in    land  generally.      We   need    not  decide  whether 
sect  5  be  applicable  to  this  case :  it  certainly  does  not 
in  terms  protect  those  who  act  in  aid  of  the  constable* 
as  is  done  by  stat.  24  G.  2.  c.  44.  s.  6. 


Williams  J.     The  defendants  derive  their  authority' 
from  the  proceedings  under  the  statute.     The  intro^ 
duction  of  Pinniger*s  name  is  important  only  for  the 
purpose  of  shewing  jurisdiction.     It  is  true  that  the 
particular  nature  of  his  interest  is  stated,  whether  ne* 
cessarily  or  not,  namely,  that  he  is  seised  in  fee :  and 
sometimes,  no  doubt,  it  may  be  necessary  to  prove  an 
allegation  which  it  was  not  necessary  to  make.    Bat 
here  the  averment  is  introduced  merely  to  shew  jaris- 
diction.     To  say  that  the  persons  acting  hi  aid  of  the 
constable  wei*e  servants  of  Pinniger  is  clearly  incoo- 


(a)  8  Rep.  67  a. 
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mt  with  the  facts.      If  servants  at  all,  they  were  Qwen^i  BewA. 
BDts  of  the  magistrates.  


OLERiDOE  J.  I  will  not  enter  into  the  question  as 
xtion  5.  We  must  now  take  the  whole  plea  to  be 
3rsable ;  at  all  events,  the  allegation  of  the  seisin 
« is  so.  Then,  does  the  second  resolution  in  Cro* 
*s  Case  {a)  exclude  this  replication  ?  If  it  does, 
nust  assume  that  the  rule  applies  wherever  there  is 
traversable  allegation  of  any  interest  in  land  in  any 
That  is  surely  very  different  from  the  defendant 
mifig  an  interest  in  his  own  right  or  as  servant  to 
ber.  An  interest  is  necessarily  alleged,  it  is  true : 
that  is  only  to  shew  the  jurisdiction  of  the  magis- 

Judgment  for  plaintiff. 

(a)  8  Rep,  67  a. 
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Che  Queen  against  The  Inhabitants  of  St. 
Mabgaset,  Westmiksteb. 


May  SUt. 


|N  appeal  against  an  order  of  Justices  removing  Pauperwasre- 

Bkhard  Matthews^  aged  thirteen  years,  from  the  j^mitb^^'" 

Tsh  of  St.  Margaret  in  the  city  and  liberty  of  West^  "^Ja^uIm^ 

ment  of  his 
mother  by  re* 
Boe^  while  unemandpated,  with  her  father  who  rented  a  tenement,  No.  8.  Hotbaih  Street f 
le  pariah  of  SL  Jmrnes^  Bath,    They  further  ttated  that  the  pauper's  father  took  a  house, 
ing  No.  8.  Hotbaih  ^reet  aforesaid,**  of  the  yearly  value  of  10^,  and  was  legally  settled 
I,  occupied,  and  resided  in,  the  same,  from  March  1819,  for  one  year  and  a  half, 
dd :  That  *'  Hotbaih  Street  aforesaid  '*  could  not  be  taken  to  mean  **  Hotbaih  Street 
e  parish  of  St,  Jamett**  uid  therefore  that  the  father's  settlement  was  not  properly  as- 


lat  the  respondents  could  not  avail  themseWes  of  the  mother's  settlement,  because  it 

ired  that  the  father  had  a  settlement  which  ought  to  hare  been  inquired  into. 

id  that  the  order  was  properly  quashed  at  sessions  on  these  defects  in  the  examinations, 

cd  out  in  grounds  of  appeaL 

ic  Court  wiU  presume  that  a  place  in  England  is  parochia],  if  nothing  to  the  contrary 


tn. 
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Foiume  VIL  minster  to  the  parish  of  St.  James  in  the  city  of  Both  ii 

'  the  county  of  Somerset^  the  sessions  quashed  the  ordei' 

Tiie  QuxxK  subject  to  the  opinion  of  this  Court  upon  a  case,  thi 

The  Inhabiu  material  parts  of  which  were  as  follows. 

ants  of  ^ 

St.  Maeoasxt,       The  pauper  was  removed  on  his  own  and  other  ex 

aminations,  which  the  case  set  forth.  They  stated  tlu 
the  pauper  had  never  gained  a  settlement  in  his  ow 
right,  and  that  he  was  the  lawful  son  of  Joseph  an 
Henrietta  Matthews^  who  were  married  at  the  paris 
church  of  Bath  Eastofiy  Somersetshire,  on  2d  Januai 
1815,  and  are  both  deceased. 

The  brother  of  Henrietta  Matthews  stated  in  his  es 
amination  :  *'  That  she,  the  said  Henrietta  Matthews,  an 
examinant  are  the  lawful  children  of  Peter  Ferbrache  an 
Martha  his  wife  (both  deceased),  and  who  were  mai 
ried  at  the  parish  church  of  St.  Peter  and  St.  Pad  i 
the  city  of  Bath  on  the  26th  day  of  December  178< 
and  who  resided  together  as  man  and  wife  up  to  tt 
time  of  the  death  of  the  said  P.  Ferbrachey  which  baf 
pened  in  the  year  1809.  That,  from  about  the  jea 
1804  down  to  and  including  the  year  1809,  the  fatbe 
of  this  examinant,  the  said  late  P.  f.,  was  legally  settiec 
on,  rented,  occupied  and  resided  in,  a  tenement  aoJ 
dwelling  house  situate  and  being  No.  S,  Hotbaih  Street^ 
in  the  parish  of  St.  James  in  the  said  city  of  Bath,  and 
that  the  said  tenement  and  dwelling  house,  during  tbe 
several  years  the  said  P.F.  was  settled  and  resided  therein 
as  aforesaid,  was  of  the  yearly  value  of  10/.  and  upwards, 
and  that  he  paid  the  yearly  rent  of  38/.  for  the  sane 
during  such  time.  That,  during  the  time  the  said  P.f* 
was  so  settled  and  resided  in  the  said  tenement  and  dwell- 
ing house  as  aforesaid,  his  daughter,  the  said  Henrietta 
Matthewsj  resided  at  home  with  him  there  as  part  d 
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^     family,   a   single  woman   and   unemancipated  (a).  QueerCt  Bench. 

t^«it,  from  the  death  of  his  said  late  father  P.  F.  in '__ 

^09,   his   said   late    mother,    Martha  Fetbrachey  was  The  Qukkm 

g^lly  settled  on,  rented,  occupied  and  resided  in,  the  The  Inhabit- 

•  anU  of 

^cl  tenement  or  dwelling.  No.  S.  Hotbath  Street  afore-  St.  Margaur, 

id,  until  the  year  1815,  when  the  said  Henrietta  Mat^  '*" 


was  married;  and  that  the  said  tenement  or 
Uing  house,  during  the  time  the  said  Martha  Fer^ 
^che  rented,  occupied  and  resided  therein,  was  of 
e  yearly  value  of  10/.  and  upwards,  and  from  1809 

1  815  the  said  Henrietta  Ferbrache  resided  at  home 
til  her  said  mother  there  as  part  of  her  family,  unmar- 
rd  and  unemancipated. 

*^  Examinant  further  saith :  That  he  knew  and  was 
ell  acquainted  with  Joseph  Matthews^  the  father  of  the 
ther    examinant   Richard  Matthews^    (the   pauper); 
^andthat,  in  the  month  of  March  1819,  the  said  Joseph 
Matthews  took  a  tenement  or  dwelling  house  and  pre- 
mises, being  No.  8.  Hotbath  Street  aforesaid,  and  that 
he  was  legally  settled  upon,  and  occupied  and  resided 
w,lhe  said  tenement,  dwelling  house  and  premises  from 
tte  month  of  Marchy  1819,  for  one  year  and  a  half. 
Saith  that  the  said  tenement,  dwelling  house  and   pre- 
D^ises,  No.  8.  Hotbath  Street^  was  of  the  yearly  value  of 
10/.  and  upwards  during  the  time  the  said  Joseph  Mat- 
thews  was  so  settled  upon,  resided  in  and  occupied,  the 
same  as  aforesaid." 

The  following  were  the  grounds  of  appeal  applicable 
to  the  points  on  which  the  case  was  granted.  "  That 
it  is  not  shewn  that  the  said  Joseph  Matthews  ever 
i^iued  a  settlement  in  the  appellant  parish.     That  the 

[a)  As  to  this  statement,  see  Hegina  v.  RothwcUy  p.  574  ,  note  (a),  post, 
VOL.  VII.    N.  8.  Q  2 
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Foiume  viL  examinations  are  bad  in  resorting  to  the  settlement  of  ^ 

'_  mother  in  the  appellant  parish,  a  good  settlement  of  th^ 

The  QiTEKN  father  being  shewn  elsewhere,  though  it  is  not  stateC^ 

The  Inhabit-  j^  ^ha^  parish  he  irained  it" 

anuof  . 

St.  Maroarit,       At  the  hearing  of  the  appeal,  it  was  objected  that  no^ 

Wbstmikster.  .        . 

sufficient  evidence  appeared   on  the  exammations  to» 
shew  that,  at  the  time  of  making  the  said  order,  tb^ 
pauper's   father  was   settled    in   the   appellant  parish^ 
altiiough  it  distinctly  appeared    that  he   had   gaineiS 
a  settlement  in  some  parish ;  inasmuch  as  there  wa^ 
no  averment  that   No.  8.  Hotbath  Street  was  in  the 
parish  of  St.  James^  and  it  did  not  follow  that  No.  & 
Hotbath  Street  was  in  the  same  parish  as  No.  3.  Hotbati 
Street :  and,  further,  that  the  respondents  could  not  rely 
upon  the  derivative  settlement  from  the  mother,  wheo 
it  was  shewn  upon  the  examinations  that  the  father  baJ 
gained  a  settlement  in  his  own  right. 

The  court  of  quarter  sessions  quashed  the  order,  sub- 
ject to  the  opinion  of  the  Court  whether  they  have  oooe 
to  a  right  conclusion  with  respect  to  the  want  of  an 
averment  in  the  examination  that  No.  8.  Hotbath  Strtd 
is  in  the  same  parish  as  No.  S.  Hotbath  Street :  And)  i 
they  have  drawn  the  correct  conclusion  in  that  respect, 
whether  they  are  right  in  their  judgment  that  the  re- 
spondents cannot  rely  upon  the  settlement  of  the  mother 
of  the  pauper,  when  a  clear  settlement  of  the  father  is 
shewn  by  themselves  in  the  examinatioDS. 

If  the  sessions  were  wrong  on  either  of  these  points, 
the  order  of  sessions  was  to  be  quashed.  If  the  ses- 
sions were  right  on  both|  their  order  was  to  be  con- 
firmed. 

Phinn,  in  support  of  the  order  of  sessions.    The  wcMrds 
"  No.  8.  Hotbath  Street  aforesaid  *'  do  not  imply  that 
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>.  8.  was  in  the  same  parish,  though  it  was  in  the  same  Queen*$  Bench* 

1845* 
"eet,  with  No.  3.     {^Bodkin^  contra,  being  called  upon '___ 

r     The  Court,   conceded    this.     Lord   Denman  C.J.     The  Qu.en 

A^foresaid  "  cannot  be  taken  as  referring  to  the  parish.]     The  Inhabiu 

.  anuof 

hen,  the  examinations,  although  they  did  not  ascer-  St.  Margabkt^ 

in  any  settlement  of  the  pauper  s  father,  sumciently 

tevred  that  he  had  a  settlement  to  make  some  further 

quiry  necessary  before  the  mother's  settlement  could 

i  resorted  to.     The  case  falls  within  the  authority  of 

nr  V.  Si*  Mary,  Beverley  (a),  and  is  not  distinguishable 

>ni  it  as  Regina  v.  Yelvertqft  (b)  was,  where  the  only 

icicnce  as  to  the  father's  settlement  was  his  own  state- 

snt,    ^'  I  believe    I  am  upwards  of  sixty  four  years  * 

age,  and  was  born,  I  believe,  in  London,  but  in 
hat  parish  I  never  heard." 

Bodkin,  contrsL  Where  the  father's  settlement  is 
anknown«  a  clear  settlement  of  the  mother  ought  not  to 
be  rejected,  unless  it  appear  at  least  that  the  father  was 
settled  in  some  parish.  That  did,  in  the  opinion  of  the 
Court,  appear  in  Rex  v.  Sf.  Mary,  Beverley  {a).  Here 
the  examinations  furnished  no  such  evidence.  No.  8. 
Hoibaik  Street  may  have  been  extraparochial. 

Lord  Denman  C.  J.  I  think  the  sessions  did  riglitly. 
If  one  settlement  only  had  been  proved,  that  of  the 
mother  as  alleged  in  the  examinations,  it  might  have 
been  sufficient.  But,  when  it  appeared  that  there  were 
two,  and  one  of  them,  the  father's,  in  a  parish  as  to 
*l)ich  no  evidence  was  given,  the  sessions  were  entitled 
3  say  "  you  have  shewn  that  the  father  had  a  settle- 
lent,  but  have  not  ascertained  the  parish,  therefore  the 

(a)   1  B,^  Ad.  201.  (/*)  6  Q.  B.  801. 


574. 
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Volume  viL    case  fails/*     It  is  the  same  whether  such  an  objection 
arises  on  the  evidence  at  sessions  or  on   the  examin- 


Thc  Queen     ations.     The  sessions  were  entitled  to  presume  that  the 
The  Inhabit-    situation  of  No.  8.  Hotboth  Street  was  parochial.     All 

ants  of 

St.  Marqaebt,  England  is  so,  with  but  small  exceptions. 

Patteson  J.  The  respondents  must  be  taken  tc^^ 
have  relied  either  on  the  father's  settlement  or  th 
mother's.  If  on  the  father's,  it  was  imperfectly  provecl 
if  on  the  mother's,  the  evidence  shewed  that  the  fath 
had  a  settlement  somewhere,  which  the  responden-^s 
ought  to  have  inquired  into  before  removing. 


WiLXiAMS  J.  concurred. 

Coleridge  J.     The  mother's  settlement  takes  effect 
only  where  there  is  no  settlement  of  the  father.     Here 
a  place  was  shewn  in  which  it  appeared  that  the  fatber 
was  settled,   only  the  parish  was  not  ascertained.    I 
agree  that,  if  nothing  appears  to  the  contrary,  we  ougiit 
to  presume  a  place  to  be  parochial. 

Order  of  sessions  confirmed  [4 


(a)  The  following  case,  as  to  avennenti  negativing  emancipation,  ** 
decided  this  term. 

The  Queen  againtt  The  InhabitantB  of  Rothwbll. 

Om  appeal  against  an  order  of  justices,  removing  Jamet  Hapten  iit^ 
the  township  of  RothweU  to  the  township  of  Skafton^  both  in  the  V^o^ 
Riding  of  Yorkshire^  the  sessions  discharged  the  order,  subject  to  At 
opinion  of  this  Court  on  a  case,  the  material  parts  of  which  woe  ti 
follows. 


JFednetday, 
June  4th. 

Grounds  of 
appeal  against 
an  order  of  re- 
moval stated  a 
settlement  ac- 
quired bj  the 
pauper's  grand- 
father, and 

that,  after  the  acquisition  of  that  setUement,  the  father  was  aw  tmemmitc^Mied 
of  the  grandfather's  family ;  and  that  neither  the  pauper  nor  his  father  had  gained  any  «(• 
tlement  in  their  own  right. 

Held  sufficient,  without  enumerating  and  negativing  the  modes  in  which  the  pauper^ 
father  might  have  been  emancipated. 


ner  or  tne  saia  james  li.,  in  or  aooui  uie  monin  or  May  ibuo, 
>  years  thence  next  ensuing,  rented  and  occupied  a  house  ** 
e  jearly  value  of  20A ,  and  situated  "  &c.  (in  the  township  of 
*  as  tenant  thereof  to  one  *'  &c. ;  **  and  the  said  John  Hoplon, 
an  forty  days  during  his  said  occupation  of  the  said  house  *' 
aant  thereof  as  aforesaid,  resided  and  slept  in  your  said  town- 
tioe//;  and  that  the  said  John  Hoptoiu  af^r  the  commencement 
occupation  of  the  said  premises,  never  did  any  other  act  or 
1  a  settlement.  That  the  said  Thomas  Hopton,  after  his  faid 
tad  gained  a  settlement  in  your  said  township  of  Rothtoell,  by 
is  renting  **  &c.  "  as  aforesaid,  and  after  his  said  father  **  **  had 
rour  said  township  more  than  forty  days,  whilst  he  so  rented 
ird  the  same  as  tenant  thereof  as  aforesaid,  was  an  unemoH' 
nber  of  his  said  /aiher's  (John  Hopton)  JamUy  /  and  that  the 
f  Hopton  never  did  any  act  to  gain  a  settlement  in  his  own 
that  the  said  James  HopUm  **  (the  pauper)  *<  never  did  any  act 
ttlement  in  his  own  right." 

K>ndents  contended  that  the  ground  of  appeal  was  insuf* 
nuch  as  the  non-^mancipation  of  Thomas  Hopton,  at  the  time 
ttlement  was  alleged  to  have  been  gained  by  John  Hopton, 
fidently  averred  to  shew  that  Thomas  Hopton  did  derive  such 
rom  his  said  father  John,  The  sessions  overruled  the  objection, 
tie  opinion  of  this  Court  on  the  question  whether  the  ground 
iflliciently  averred  that  Thomas  Hopton  was  unemancipated  at 
hen  the  settlement  was  alleged  to  have  been  gainad  by  bis 
table  him  to  derive  such  settlement  from  his  said  fatlier. 

in  support  of  the  order  of  sessions.  It  cadnot  be  necessary  to 
>very  possible  mode  of  emancipation,  merely  for  the  purpose 
ig  it  in  express  terms.  In  Regina  v.  Leeds  (5  Q.  B,  916.)  a 
rment  that  no  settlement  of  the  pauper's  husband  could  be 
was  held  to  be  sufficient,  without  expressly  negativing  his 
land  or  Ireland,  or  any  of  the  other  places  to  which  he  and  his 
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acquisition  ot  a  settlement  does  not  properly  fall  under  tb 
emancipation.  [Coleridge  J,  In  Rex  ▼.  Bieatby  (3  B.  ^  AUL  8 
Abbott  a  J.  sajs,  «  I  take  it  to  be  setUed  law,  that  if  a  child 
settlement  of  his  own,  although  he  may  afterwards,  during  hit 
return  and  live  with  his  father's  family,  he  does  not  follow  the 
of  his  father  subsequently  obtained."  The  only  question 
whether  the  word  *<  unemancipated  "  in  the  ground  of  appei 
cienL  Lord  Denman  C.  J.  In  what  other  manner  is  a  genen 
to  be  averred  ?  It  would  only  have  come  to  tbe  same  thing  if  t 
of  appeal  had  expressly  negatived  every  mode  of  emancipation, 
kind  of  settlement.]  The  word  **  emancipation  '*  is  not  vocabtt 
and  has  no  definite  legal  meaning.  In  Bex  v.  Cold  Atkion  {B 
444.)  Lord  Mansfield  C.  J.  and  Wilmot  J.  objected  to  tbe  i 
word,  on  the  ground  that  it  is  a  vague  term  in  our  law,  eq 
the  nuitter  of  settlements,  and  is  used  in  the  booka  withou 
any  precise  idea ;  WUmot  J.  observing  that  it  is  a  term  borro 
another  law,  and  not  properly  applicable  to  ours.  Tbe  nice  di 
in  the  cases  on  emancipation  by  enlistment,  as  Bex  v.  Rotherfi 
(I  B,  i'  C  345. ),  shew  tbe  importance  of  stating  the  facts 
legal  conclusions  from  them.  Such  a  mode  of  averring  even  cfai 
is  insufficient ;   Begina  v.  High  Bickington  (3  Q.  j9.  790^  note( 


Lord  Denman  C.  J.  Lord  Mansfield  and  WUmot  J.  might  c 
introduction  of  the  word  <'  emancipation  **  from  the  Boman  into  tl 
law :  but  it  has  been  so  introduced,  and  is  now  well  understood 
officers  and  justices :  no  doubt  the  respondents  understood  it  in  tl 
of  appeal.  As  to  the  sufficiency  of  the  word  "  unemancipau 
it  has  never  been  held  necessary  to  go  through  every  possible 
which  emancipation  might  take  place  or  a  settlement  be  acquire 
ing  a  special  negative  to  each ;  had  that  been  done  in  this  g 
appeal,  it  would  not  have  given  any  more  information  than  it  ( 
present  form. 

rATTKsoM  J.  The  only  question  is,  whether  the  word  <*  emai 
is  to  have  any  meaning  at  all.  If  it  has,  that  is  negatived  by 
*<  unemancipated.** 

Williams  J.  Since  Lord  Mansfield*s  time  Lord  Xenyon  ht 
good  deal  of  trouble  to  explain  the  meaning  of  the  word  "  emanc 
and  parish  officers  now  understand  the  word  as  well  as  any  otl 
language. 

CoLBRiDOB  J.  concurred. 

Order  of  sessions  ( 

(Hie  allusion  of  WUliams  J.  was  probably  to  Bex  v.  Offtkwrd 
114.)  and  Rex  v.  Roach  (6  71  R.  247.).) 
Reported  by  R,  Hall,  E«sq. 
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tt 
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1845. 

Dob,  on  the  demise  of  The  Mayor,  Aldennen 

^  -^       '  Monday, 

and  Burgesses  of  the  Borough  of  Richmond,  J^^  ^a. 

Qgaimt  MOBPHETT. 


PJECTMENT  for  messuages  and  lands  in  Yorkshire.  Notice  was 

U  ^  given  to  a 

The  demise  was  laid  31st  October  1843.  tenant  from 

year  to  year, 

0&  the  trial,  before   Coltman  J.,  at  the   Yorkshire  holding  from 

M.  •  •  •  1      I  I         1   I*      1  Martinmai  to 

qKif^  assises,   1844,  it  appeared  that  the  defendant  MarHnmas, 
kid  the  property,  as  tenant  under  the  corporation  from  the^"3th  day  of 
jm  to  year,  from  Martinmas  to  Martinmas.     It  was  ^^"uehother 
pmied  that,  on  21st  October  1842,  a  notice  was  served  l»y  **'  ^""^  ** 

the  current 

'Won  him,  of  which  the  followinir  is  a  copy.  ye*r  for  which 

^^         '  6  I'J  you  now  hold' 

''I  do  hereby,  as  the  attorney  and  agent  for  and  on  •<  will  expire.' 

.  ,  The  notice  was 

benir  of  the  Mayor,  aldermen  and  burgesses  of  the  dated  and 
Avoagb  of  Richmond  in  the  county  of  York^  give  you   October. 
>otioe  to  quit  and  deliver  up  peaceable  and  quiet  pos-     ^ 
KoioD    of   the   messuage  or    dwelling  house,"    &c.| 
'vliich  you  now  occupy  under  the  said  Mayor,  alder- 
OKQand  burgesses,  situate"  &c.,  *^on  the  13th  day  of 
^  next,  or  upon  such  other  day  or  time  as  the  cur- 
iWyear  for  which  you  now  hold  the  same  will  expire. 
''Dated  the  21st  day  of  October  1842." 
Two  objections  were  taken  by  counsel  for  the  defend^ 
Itt:  first,  that  the  party  giving  notice  was  not  proved  to 
iife  been,  at  the  time  when  the  notice  was  given,  em- 
/lowered  under  the  seal  of  the  corporation  to  give  it, 
md  that  certain  alleged  acts  of  adoption  of  his  conduct 
w  the  corporation  were  insufficient  to  remove  this  ob- 

22  4. 
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jection  (a) ;  secondly,  that  the  notice  was  either  a 
for  Martinmas  184*2,  in  which  case  the  time  was 
ficient,  or  for  I3th  May  184S,  in  which  case  it  i 
expire  at  the  end  of  a  year's  tenancy.  The  1 
Judge  directed  a  nonsuit,  giving  leave  to  move  t 
a  verdict  for  the  plaintiff. 

In  Easter  term,  1844,  Bliss  obtained  a  rule  i 
ingly. 


Joseph  Addison  now  shewed  cause.  The  noti 
insufficient  for  the  reason  given  at  the  trial.  Z> 
Lord  Huntifigtower  ^.  Cuiliford  (b)  will  be  reiie( 
for  the  plaintiff.  There  a  notice,  dated  27th  Scj 
and  served  on  28th  September,  required  the  tenai 
had  been  let  into  possession  on  4th  August  1£ 
quit  ^^  at  Ladr^day  next,  or  at  the  end  of  your  < 
year;"  the  current  year  expired  on  29th  Sepi 
and  this  was  held  to  be  a  good  notice  for  the  < 
year  ending  at  Lady-^y,  because  a  two  days' 
could  not  be  intended.  It  might  be  said  that  thi 
an  ambiguity  in  that  notice ;  but  here  is  none. 

Pashley,  contrk.  Doe  dem.  Lord  HuntingU 
Ctdlifard  (b)  was  under  the  consideration  of  this 
and  seems  to  have  been  acted  upon,  in  Doe  dd 
Hams  v.  Smith  (c).  In  this  latter  case  the  words  w« 
the  expiration  of  half  a  year  from  the  delivery 
notice,  or  at  such  other  time  or  times  as  your 


(a)  The  arguments  on  tlie  first  objection  are  omitted,  the  ju 
the  court  having  been  confined  to  tlie  second. 

(6)  AB.^R,  248. 

(c)  5  A,^  E,  35a  Sec  Cadby  v.  Martinez,  1 1  ^.  f*  E.  7 
V.  Gnf,  li  M.  ^  ir,  72. 


MmLmmmuk  I  mi 

jpM>tk^  dKnAI  oot  be  goed^  wcmld  be  to  mij  a4  once  that  Qmim'$  Mmiki 
aodce  shall  be  valid.     Here  the  current  year 


ID  die  Naoember  whidi  fottows  the  Odober  in 
nrlmich  the  notice  h  f^imi  and  ae  it  ii  attempted  to 

this  notice  as  signifying  the  next  Naoember  biat 
Thatj  I  thinky  caimot  be  done. 


OoLssinox  J.    I  agree :  and  I  cannot  assent  to  JOir 

Zord  HmtingUmer  ▼.  CuUf/brd  (a).    The  prhiciple 

ugpcMil  which  JB91I9  J.  decides  seems  to  be  extremely 

dfana^Bperoos :  I  do  not  know-where  we  could  stop.    And, 

Vt  wrm  here  attempted  to  efifectnate  tbeiotentbn  of  die 

parey  giving  notice,  we  should  not  do  so  by  applyiBg 

the    ^ords  to  Martinmas  1843;  for  the  party  dearly 

thou^t  the  year  expired  in  M^  1 84d. 

Rule  discharged. 

(ft)  4  2>.  t  it-  MS. 


Mayor  oT 
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Vobme  FiL    law :  I  cannot  agree  with  Bayley  J.  in  aiteriog  the  Ian— 
1_  guage  for  the  purpose  of  making  the  notice  good. 

Do^  dem. 
Mayor  of 

RicHMonD  Patteson  J.      We  are   called  upon   to  read   thi=L 


▼• 


MoBPHBtr.  notice  as  if  the  words  were  "  the  current  year  n« — 
ending  half  a  year  after  this  notice/'  That  woal^ 
bring  the  case  within  the  authority  of  Doe  denu  WiUiav^ 
V.  Smith  (a) :  but  I  cannot  see  what  right  we  have  t_ 
make  such  an  addition.  Why  are  we  not  to  suppo^ 
that  the  party  giving  tlie  notice  was  ignorant  of 
law,  and  meant  to  give  a  few  weeks'  notice  ?  There  L 
indeed  9  the  case  oi  Doe  dem.  Lord  Huntingicrwer  v.  Cm 
liford  (b) :  but  I  confess  I  do  not  agree  with  the  d< 
trine  there  laid  down.  If  we  are  to  interpret  notic^= 
upon  the  principle  there  acted  upon,  where  can  n^ 
stop  ?  We  might  say  that  the  party  could  not 
to  give  so  little  as  five  months'  notice:  I  do  not 
how  any  notice,  naming  the  expiration  of  the  year 
tenancy,  could  be  bad ;  for  there  must  always  be  soi 
year  or  other  which  would  expire  at  a  greater  distanczr 
of  time  than  six  months.  I  think  that  case  is  not  gooe 
law. 

Williams  J.  I  must  observe  that  much  latitude 
has  been  given  to  notices  framed  in  the  alternative. 
They  used  simply  to  name  a  particular  day.  Then,  Iq 
aid  of  the  party  giving  the  notice,  it  has  been  allowed 
to  add  an  alternative  pointing  to  the  expiration  of  the 
year  of  tenancy.  But,  really,  to  allow  a  certain  number 
of  weeks  or  months  to  be  reckoned  as  nothing,  lest  the 

(a)  5  j4.i  E.  550.  ^6)  4  2>.  j-  A.  S4S. 
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lice  should  not  be  good,  would  be  to  say  at  once  that  Q^etCt  Beneh^ 

try  notice  shall  be  valid.      Here  the  current  year  * 

spires  in  the  November  which  follows  the  October  in      MayorTf 
Sich  the  notice  is  given;  and  so  it  is  attempted  to     itxcHxoiin 
Dstrue  this  notice  as  signifying  the  next  November  but     Moethctt. 
e.     That|  I  think,  cannot  be  done. 


CoLERiooE  J.     I  agree :  and  I  cannot  assent  to  Doe 

d^^n^  Lord  Huntingtawer  v.  CuUiford  {a).     The  principle 

uf>on  which  Bayley  J.  decides  seems  to  be  extremely 

d&og^rous :  I  do  not  know  where  we  could  stop.     And, 

ir  iwe  here  attempted  to  effectuate  the  intention  of  the 

party  giving  notice,  we  should  not  do  so  by  applying 

the     ^ivords  to  Martinmas  184S;  for  the  party  clearly 

thought  the  year  expired  in  May  1843* 

Rule  discharged. 

(a)  AD.i  R.  S48. 
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Wcdnetday^ 
June  4th. 


Whitehead  against  The  Queen. 

(In  Error.) 

TCTRROR   from    the    special   session    of  oyer   and 

terminer  and  gaol  delivery  holden  at   Yorky  Nt 
veniber^  1844. 

The  record  began  as  follows.  "  Yorkshire  (to  wit): 


Under  stat  7 
JF.  4.  &  1 
Vtct,  c.  90., 
which  enacts 
that  persons 
convicted  of 
stealing  in  a 

to  the  value  of  ^^  remembered  that,  at  the  special  session  "  &c.,  "  holdeu 

liable  "to  be  ^^  ^^^  Castle  of  York  in  and  for  the  county  of  York^  on  ** 

b?"o]Sd'Jhe8eas  ^^  »  before  &c.,  justices  8cc.,  assigned  by  letters  patent 

for  any  term  g^c,  "  as  well  to  hear  and  determine,  and  to  deliver  the 

not  exceeding 

fifteen  years  nor  gaol  of  the  Said  Lady  the  Queen  there,  as  to  enquire 

less  than  ten 

years,  judg-        the  truth  more  fully  by  the  oaths  of  good  and  lawful 
Stat.  9 &  10        roen   within  the  said  county  of  York"  and   by  other 

transportation     ^"J'^  ^^'j    Concerning   all    treasons   &c.,   felonies  &Ci 
for  seven  years    ^[^j^j^  ^]^q  county  aforesaid  &c.,  and  to  hear  and  de- 


was  reversed  on 
rit  of  error. 
A  record  of 


writ  of  error.      termine  &c. ;  "  by  the  oath  of  William  Bookes  Cromplon 


conviction  at      Slansfield  of  Es/iolt  Hall^  Esquire,  The  Kight  Honour- 

the  assiies,  be- 

ginning  "For*-  able   George  Augustus  Const  antine  Phipps^    commooly 

thire  to  wit«** 

and  reciting  a  Called    Earl    of    Alulgrave^    The    Honourable  jB«% 

justices  to  hear  Richard  Lawley  of  Escrick  Parky*  &c.   (naming  odjer 

anddeHwThe  g^and  jurors,  and  giving  their  respective  additions  of 

to^^'utreb*"^  residence,  but  without  mentioning  the  county),  "and 

the  oaths  of  Francis  Chousley  of  Spennithorne.    Esquire,  it  is  pre 

good  and  law-  «•  ^  i  »  r 

ful  men  within    sented:"  Then   followed  the  indictment,  stating  *' that 

the  said  county 

of  rbr*,  set        tJohfi  Whitehead^   late  of"  &c.,  "on"  &c,  "at"  &c, 

forth  an  in- 
dictment found 

by  J,B.y  C,  D.y  &c.,  grand  jurors,  giving  to  each  (except  in  one  instance)  the  addition  of  his 
residence,  but  not  stating  them  to  be  good  and  lawful  men  within  the  county  of  York^  nor 
making  any  mention  of  the  county.     On  writ  of  error,  assigning  as  a  ground  that  the 
indictment  did  not  appear  to  have  been  found  by  good  and  lawful  men  of  the  county, 
Semble,  per  Patteson  J.,  that  the  objection  was  fatal. 
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scty  pieces  of  current  gold  coin  of  the  realm  called  QiMm'f  Bmek. 

ereignsy**  &c.  **  and  two  cotton  purses  of  the  value*  &c.  1_ 

F  the  moneys,  goods,  and  chattels  of  WiUiam  Thorpe,    '^"™«»^» 
:he  dwelling  house  of  the  said  IV.  7%  there  situate,     th»  QirnK. 
a   and  there  being,  feloniously  did  steal,  take  and- 
ry  away,  against  the  form  of  the  statute  in  such  case 
de  and  provided,  and  against  the  peace  **  &c«    Tlie 
ord  then  set  forth  that,  at  the  above  mentioned  ses- 
3  9   the  prisoner  pleaded  Not  guilty,  and  was  con- 
ted,   and  had  nothing  to  say   wherefore  judgment 
ftuld  not  be  ^ven  against  him:  ''Whereupon,  all 
I  singular  the  premises  being  se«i  and  by  the  Court 
re   fully  understood,  it  is  considered  by  the  Court; 
re   that  the  said  John  Whitehmd  be  transported  to' 
cb  place  beyond  the  seas  as  Her  Majesty  with  the 
vloe  of  Her  Privy  Council  shall  direct,  for  the  term 

seven  years.** 

*Xhe  errors  specially  assigned  were:  That  the  indict- 
^nt  *<  does  not  appear  by  the  said  record  to  have  been 
^^nd  and  presented  by  good  and  lawful  men  of  the 
id  county  of  York^  sworn  to  inquire  for  our  said 
^dy  the  Queen  for  the  body  of  the  said  county  of 

ork!*  And  ^^That  the  judgment  aforesaid,  in  form 
^oresud  given,"  ^*  ought  not,  by  law  and  by  force  of 
^e  statute  in  such  case "  Sec,  *'  to  be  given."  There 
^ere  otlier  assignments,  alleging,  substantially,  the  same, 
ground  of  error. 
Joinder  in  error. 

The  points  stated  for  argument  were:  1.  (in  sub- 
stance) that  the  indictment  does  not,  by  the  caption, 
ippear  to  have  been  found  by  a  grand  jury  of  the  county 
>f    York :    and   2.  « That  by  stat  7  W.  4.  &  1  Vict. 
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Whitxbbad 

The  QuxBM. 


Q.B.   TRINITY  TERM, 

c.  90.  1. 1.  {a)  the  judgment  for  the  offence  in  question 
is  transportation  for  any  term  not  exceeding  fifteent 
years  nor  less  than  ten,  or  to  be  imprisoned  for  any  ten^ 
not  exceeding  three  years,  and  that  therefore  the  jud^ 
ment  of  transportation  here  given  for  a  less  term  th^ 
ten  years  is  unlawful  and  erroneous. 


Blm^  for  the  plaintiff  in  error,  was  stopped  by  the 
Court. 

Waddington^  for  the  Crown.  The  venue  and  the 
recital  of  the  commission  shew  sufficiently  that  the 
grand  jurors  whose  names  follow  must  have  been  good 
and  lawful  men  of  the  county  of  York.  It  will  be  pre- 
sumed«  the  contrary  not  appearing,  that  all  things,  in 
this  respect,  were  rite  acta.  [Patteson  J.  I  certainly 
cannot  gather  from  the  record  that  these  grand  jarcrs 
were  resident  in  the  county.  In  one  instance  (Lord 
Mtdgrav^^)  there  is  not  even  a  place  of  abode  added 
to  the  name.  What  may  be  intended  is  another  ques- 
tion.] If  there  be  a  fault  in  this  respect,  stat.  7  G.  4. 
f.  64.  ss.  20,  21.  will  cure  it.  The  latter  clause  aids 
even  a  misdescription   of  jurors.     {Williams  J.   The 


(a)  Stat  8  &  S  If.  4.  c.  62.  #.  I.  repeals  ftat  7&8(;.4.  c2d.,softr 
as  that  statute  (s.  1 2.^  enacted  that  every  person  convicted  of  stealing  in  t 
dwelling  bouse  to  the  value  of  5L  '*  shall  suffer  death  as  a  felon/*  sod 
directs  that  every  person  convicted  of  that  offence  **  shall  be  transporttd 
beyond  the  seas  for  life."  Stat  7  If.  4.&  1  Fid.  c.  90.  J.  1.  repeals  so  much 
of  sut  2  &  S  W»  4.  c,  62.  as  relates  to  the  punishment  of  persons  con- 
victed of  offences  for  which  tiicy  are  liable  under  that  act  to  be  transpoited 
for  life,  and  enacts  **  that  from  and  after  the  commeocement  of  this  act 
every  person  convicted  of  any  of  such  offences  shxdl  be  liable  to  be  trans- 
ported beyond  the  seas  for  any  term  not  exceeding  fifteen  years  nor  less 
than  ten  yean,  or  to  be  imprisoiied  Ibr  any  term  not  exceeding  three  jcsn." 
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ection  here  is  that  thej  are  not  enough  described.]  a«M^« 
to  the  sentence,   there  is  more  di£Bculty ;  and  it  


^  be  impossible  to  maintain  that,  if  the  judgment  WammAs 
1  been  for  sheep^stealing,  a  sentence  of  seven  years '  Tin  Qv 
Dsportadon  could  have  been  justified.  But  the  charge 
stealing  in  a  dwelling  house  to  the  value  of  AJL  in* 
ves  a  minor  oflence,  that  of  simple  larceny;  the 
-ty  here  has .  been  convicted  of  both,  but  might  have 
«i  convicted  of  the  lesser  crime  only.  And  the 
vds  of  Stat.  7  ^.  4.  &  1  VicL  1.  c.  90.  $.  1.  "  shall 

liable  to  be  transported**  for  any  term  &c.  are 
B  strong  than  those  of  the  prior  acts,  **  shall 
Ter  death,''  and  **  shall  be  transported  **  for  life. 
^ieridge  J.  Peraons  convicted  under  the  present  act 

liable  to  transportation  for  any  term  not  exceeding 
een  years  **  nor  less  than  ten  years."  According  to 
ir  argument  they  are  liable  for  less.]  That  is  for  the 
I  uded  offence  of  simple  larceny.    [Cbfen'^e  J.  Has 

judge  a  discretion  to  reject  part  of  the  judgoient  ? 
tieson  J.  Is  there  any  instance  in  which  a  person  has 
tn  convicted  of  an  entire  offence  and  sentenced  for 
rt  ?]  In  Rex  v.  Fletcher  (a)  judgment  of  death  was 
ssed  on  a  prisoner  convicted  of  murder,  but  the  Judge 
lilted  to  order  dissection  according  to  stat.  25  G.  2. 
37.  5.  2.;  and  six  of  the  Judges  were  of  opinion  that 
ie  sentence  was  valid,  and  that,  if  the  judgment  were 
)nnally  drawn  up  omitting  dissection,  it  would  not  be 
irror.  [Coleridge  J.  That  was  the  decision  of  six  Judges 
igamst  six.  Lord  Denman  C.  J.  There  the  question 
was  whether  dissection  was  or  was  not  an  essential  part 

(a)  Ruu,  jr  Ay-  58. 
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Fb/viM  viL     of  the  judgment.     Patteson  J.    IF  a  man  were  convic 

'        of  murder,  could  sentence  be  passed  as  for  manslau 

Whitbhbad     ter  ?]     There  he  would  have  been  convicted  of  a  < 

The  QuxEN.     ferent  offence*     {^Patteson  J.  If  the  statutory  sente 

here  is  divisible,   what   do  you  do  with  the  part 

out?] 

Lord  DcNMAN  C.  J.  There  is  no  doubt  in  this  caj 
The  judge  can  pass  sentence  only  under  the  statute 
and  the  words  there  used  are  that  the  party  shall  b 
liable  to  transportation  for  any  term  not  exceedio 
fifleen  years,  *'  nor  less  than  ten  years."  The  judgmen 
must  be  reversed. 

Patteson  J.  I  am  of  the  same  opinion  ;  and  Id* 
not  say  that  the  other  objection  ought  not  to  prera. 
also. 

Williams  and  Coleridge  Js.  concurred. 

Judgment  reversed  (a^ 

(a)  SeesUt  9&  10  Vict,  c.24.  t.  1. 
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JEEN  against  The  Inhabitants  of  St. 

Mabt,  Lambeth.  •/iiii#4iii. 


eal  against  an  order  of  justicesi  dated  December  Tbt  letdoii^ 
,  1840,  removing  Elizabeth  Lague^  widow,  and  qiunliedan 

order  of  re- 

lildren  from  the  parish  of  St.  Pancras^  Middle"  moval  from  p, 
2  parish  of  St.  Mary  Lambeth^  in  Surrejf^  the  on  exunin- 
llst  April  1841)  confirmed  the  order,  subject  ^7^1^ 
inion  of  this  Court  upon  a  special  case,  the  "«"*  by  renting 

^  I  ^  And  occupying 

arts  of  which  are  as  follows.  *  *><*"•«  "*>  ^ 

for  one  yeer  wX 

ier  of  removal  was  founded  on  an  examination  S8£.  a  yeer.  And 

being  ■■■cued 

iper  Elizabeth^  shewing  a  settlement  of  her  to  the  poor-rato 

nd  in  Lambeth  by  paying  parochial  rates  in  the  pArty  Iwd 

a  tenement  in  Carlisle  Lane  in  the  said  parish.  ^JTof  tbT" 

>ellants  stated,  among  other  grounds  of  appeal,  Surin«'hitoo- 

rder  of  reiroval  and  examination  did  not  dis-  ^"P*^®"-    Tho 

ground  of 

settlement  chained  by  the  paupers  in  Lambeth  •ppe^l  ^m  t*«t 

^  ^  I       r-  theexamin- 

tly  to  either  of  the  orders  next  mentioned.         ation  was  de- 

fectiTe  as  not 

3r  for  the  removal  of  the  same  paupers  from  suUng  in  what 
s  to  Lambeth  was  made,   August  5i\i^  1840,  the  party  rented 

and  occupied ; 

or  that  the 
ted  by  him  in  L.,  or  occupied,  under  a  yearly  hiring  and  the  rent  to  the  amount 
lly  paid  for  one  whole  year  at  the  least,  or  that  such  house  was  actually  occu- 
yeariy  hiring  by  him  and  the  rent  &c.  paid  by  him  for  the  same,  or  that  he 
essed  to  the  poor-rate  and  paid  the  same  in  respect  of  such  house  for  one  year. 
sessions  stated  the  order  of  removal  to  be  quashed  on  the  ground  of  the  "ez- 
*  disclosing  no  settlement  on  the  face  thereof,  and  the  appellants  having  given 
f  in  their  grounds  of  appeal.*^ 

r  being  removed  again  from  P.  to  £..,  it  was  stated,  and  relied  upon,  as  a 
ipeal,  that  the  examinations  did  not  shew  any  settlement  acquired  since  the 
if  sessions  ;  and  in  fact  no  new  settlement  appeared.  The  sessions,  however, 
;  new  order  of  removal,  subject  to  a  case,  stating  all  the  circumstances  of  the 
3n»  and  submitting,  as  the  question  for  this  Court,  whether  or  not  the  former 
Otis  was  conclusive. 

this  Court,  being  enabled  by  the  case  stated  to  see  that  the  former  order  of 
disposed  of  the  substantial  question,  might  pronounce  that  order  conclusive, 
rssions,  by  their  last  order,  had  decided  the  contrary.     And  the  latter  order 

.    N.  S.  R  R 
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Volume  viL  on  an  examination  of  the  said  Elizabeth  Laguf^  stat 

'.__  the  settlement  of  her  husband  as  follows. 

The  QuMN         (c  That  the  said  Peter  Lague^  examinant's  late  husba 

Inhabitants  of  rented  and  occupied  a  house  in  Carlisle  Lane,  in 

St.  Mart, 

Lambitu.  parish  of  Lambeth,  in  the  county  of  SwTey,  for  one  y 
and  upwards^  at  22/.  a  year.  That  he  was  assesse 
the  rate  for  the  relief  of  the  poor  in  the  said  parisi 
Lambeth,  which  he  duly  paid  as  the  occupier  of  the 
house  in  Carlisle  Lane  during  his  occupation  tbei 
and  did  no  act  afterwards  to  gain  a  settlement  < 
where." 

The  guardians  of  Lambeth  appealed  on  the  follow 
grounds:  —  1.  That  the  examination  did  not  shew 
legal  cause  of  removal,  or  establish  any  settlemei 
the  paupers  in  that  parish :  ^'  And  that  the  said  exai 
ation  was  defective  in  not  stating  in  or  between  \ 
year  or  years  Peter  Lague,  therein  named,  rented 
occupied  the  house  in  Carlisle  Lane.  Further,  in 
stating  that  such  house  was  rented  by  him  in  the 
parish,  nor  occupied  under  such  yearly  hiring,  and 
rent  for  the  same  to  the  amount  of  10/.  actually  f 
for  the  term  of  one  whole  year  at  the  least,  or  that  s 
house  was  actually  occupied  under  a  yearly  hiring 
him,  and  that  rent  for  the  same  to  the  amount  of  10 
the  least  had  been  paid  by  him  for^tlie  same, 
further  in  not  stating  that  he  had  been  assessed  to 
poor  rate,  and  had  paid  the  same  in  respect  of  s 
house  or  tenement  for  one  year.  2.  That  neither 
said  Elizabeth Lague,  nor  her  said  seven  children,  nor 
or  either  of  them,  had  acquired  any  settlement  in  Laim 
by  reason  of  any  of  the  matters  stated  in  the  said 
amination.  S.  That  the  said  Peter  Lagiie,  under  wh 
the  said  Elizabeth  Lague  and  her  said  seven  chiidi 
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claimed  a  derivative  settlement,  did  not  acquire    any   Q*'«f«*'  Bench, 

1845 
settlement  in  Lambeth  by  settling   upon,    renting,  or  1^ 

paying  parochial  rates  for,  the  said  house  or  tenement."     '^^  Q^vnv 

On  September  7th,  1 840,  the  order  of  removal  of  the    Inhabiunts  of 
5th    clay  of  August  bei4^  then  subsisting  and  not  super-      Lambstb. 
seded  or  cancelled,  or  in  any  way  vacated,  or  any  notice 
of  intention  to  abandon  the  same  having  been  given  by 
Si*  jE^ancras  to  Lambeth^  another  order  of  two  justices 
"was  made  for  the  removal  of  the  same  paupers  from  St. 
Pa^icras  to  Lambeth^  founded  on  another  examination  of 
Eli^snbeth  Lague.     This  examination  stated  the  former 
order  as  directing  that  the  paupers  should  be  removed 
to  Utambeth  as  the  place  of  their  last  settlement,  acquired 
&c.    (setting  forth  the  grounds  of  settlement  in  terms 
not  materially  differing  from  those  above  recited) :  and, 
it  further  stated  that,  since  the  former  order  was  made, 
and  before  it  could  be  executed,  one  of  the  children  had 
l^^come,  by  sickness,  unfit  to  be  removed,  and  still  con- 
^mued  so;  and  that  the  examinant  and  her  family  re- 
•^^ined  chargeable   to  St*  Pancras,     The  execution  of 
t«^  order  of  September  was  accordingly  suspended ;  and, 
^*^e  suspension  being  afterwards  taken  off,  the  paupers 
^■^re  removed  to  Lambeth, 

This  order  was  appealed  against  on  four  grounds; 
^ne  first  being  that  the  former  order  of  removal  was 
Subsisting  and  not  superseded,  cancelled  or  vacated. 
The  last  three  were  the  same  as  the  grounds  of  appeal 
arrainst  the  first  order. 

Both  appeals  came  on  for  trial  at  the  Middlesex  ses- 
sions, December  16th,  1840:  and  the  present  case  stated, 
that,  "  on  the  hearing  of  the  appeal  against  the  order  of 
5th   August^  which   was   first  called  on,  the  appellants 
pressed  the  objection  to  the  sufficiency  of  the  examination 
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Volume  viL     on  which   tlmt  order  was  founded.     The  respondent;^ 

1845. 
'__  contended  by  their  counsel  that  the  exaofiination  wa-^ 

The  QuBBK     sufficient.     The  sessions,  after  argument,  quashed  th^ 

Inbabitanu  of  order  of  removal  upon  the  following  ground,  as  appearss 

Lambktu.      by  the  order  of  sessions,  whic^was  in  the  following 

words. 

^^  *  Upon  hearing  the  said  appeal  and  what  hath  beena 
alleged  by  the  respective  parties,  their  counsel  and  wit*- 
nesses,  in  and  concerning  the  premises,  It  is  ordered 
that  the  said  order  of  the  said  two  justices  be  quashedl^ 
and  the  same  is  hereby  quashed  accordingly,   on  the 
ground   of  the   examination    of  the   pauper  EUzabctk 
Lague  disclosing  no  settlement  on  the  face  thereof,  and 
the   appellants   having   given    notice   thereof  in   tbe/r 
grounds  of  appeal.' 

The  appeal  against  the  order  of  the  7th  of  Septemiff 
was  then  called  on ;  and,  the  respondents  offering 
no  argument  to  support  the  same,  it  was  also  quashed 
as  follows :  ^Mt  is  ordered  that  the  said  order  oF 
the  said  two  justices  be  quashed,  and  the  same  is  hereby 
quashed  accord ingi}',  on  the  ground  of  the  examin- 
ation of  the  pauper  Elizabeth  Lague  disclosing  no  settle* 
ment  on  the  face  thereof,  and  the  appellants  having 
given  notice  thereof  in  their  grounds  of  appeal ;  and 
also  of  this  order  being  subsequent  in  date  to  the 
former  order,  which  was  not  previously  abandoned." 

The  case  then  set  forth  facts  relating  to  the  settlement 
of  Peter  Lague  by  renting  and  occupying  a  teneineot 
and  paying  the  poor  rates,  as  was  stated,  less  exactly,  in 
the  original  examination  of  Elizabeth  Lague, 

On  the  hearing  of  the  appeal  against  the  order  of 
December  28th,  1840  (the  order  of  removal  now  in  ques- 
tion), the  appellants  contended  that  the  respondents  were 
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HPe^^^oded  by  the  above  mentioned  orders  of  December  Queen^i  Bench. 

1  AAtK 

Bt^trm  from  removing  again  to  the  appellant  parish  on [ 

be        same  settlement :  but  the  sessions  disallowed  this     ^^  Q^^um 
ibj^s^stion.     Another  was  then  discussed,  which  it  is  not    inJ^bitanu  of 

•^  ^  St.  Makt, 

loipir    material  to  state.    -  Lambitb. 


Eff^  this  Court  should  be  of  opinion,  either  that  the 
'ep^>iidents  were  precluded  by  the  orders  of  sessions  of 
16tb  December^  or  either  of  them,  from  again  removing 
to  title  appellant  parish  under  the  order  of  28th  Z>- 
umtp^sr  1840;  or  &c.  (referring  to  the  other  objection); 
therB^  in  either  of  such  cases,  the  order  of  sessions  of 
81s^  Apiil  1841,  and  the  order  of  removal  of  28th 
Ikt^^tnber  1840,  were  to  be  quashed.  If  this  Court 
sboasid  be  of  a  contrary  opinion  on  both  points,  and 
should  also  think  that  Peter  Lague  gained  a  settlement 
io  Cm^dmbeih  by  being  charged  with  and  paying  parochial 

tte^^  the  order  of  sessions  last  mentioned  was  to  be 

Hifirmed. 


r^^dsarij  Prendergast  and  Howorth^  in  support  of  the 

-v-  of  sessions.     The  sessions  have  a  discretionary 

'^r,  on  disposing  of  an  order  of  removal,  to  make 

^    «ntry  as  to  the  grounds  of  decision  as  they  think 

^^r ;  Regina  v.  Justices  of  Lancashire  {a\     If  they 

-    that  an  order  was  quashed  ^^  not  on  the  merits,'' 

Court  cannot  say  that  the  decision   was  on  the 

ts;  Regina  y,  Kingsclere  (b).     Here,  the  first  two 

1*8  of  removal  were  quashed,  at  the  Middlesex  ses-* 

9  December  16th,   1840,  *^on  the  ground  of  the  ex- 

ation  of  the  pauper  Elizabeth  Lague  disclosing  no 

ment  on  the  face  thereof."   The  Middlesex  sessions^ 

(•)  S  Q.  B.  367.  (b)  3  Q.  B.  368. 

R  R    3 
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Volume  riL  in  April  1841|  shew,  by  their  order  then  made,  that  Uiey 
*_^  consider  the  former  decision  to  have  turned  on  an  in- 

The  QuKKH  formality  and  not  on  the  merits :  and  their  construction 

Inhabiunts  of  of  their  own  former  order  must  prevail  with  this  G)urt 

St.  Mart, 

Lambeth.  That  the  first  order  was  never   abandoned   is  of  no 
importance ;  Rcgina  v.  St.  Pancras  (a). 


Pashley^  contra.  In  Ex  parte  Overseers  of  Ack- 
worth  (i),  Patteson  J.,  in  the  Bail  Court,  held  an  ordei 
of  sessions  quashing  an  order  of  removal  conclusive, 
though  the  justices  had   made  a  special  entry,  ^*  dis- 


charged,  not    on   the   merits."      His   Lordship    said 

"  There  is  no  doubt  here  that  the  decision  of  the  ses —    — 

sions  was  touching  the  settlement.     Where  the  examin 

ation  actually  omits   some   fact  material  to  shew  thi 
settlement,  it  is  just  the  same  thing  as  if  the  evideni 
produced  by  the  respondents  on  the  hearing  were  in 
sufficient  to  prove  that  fact,  and  the  parties  failed  oi 
that  account.     It  appears  to  me  that  the  decision  of  thi 
sessions  quashing  an  order  on  account  of  an  examinatioi 
being  defective  in  such  a  respect  will  be  conclusive  as 
the  settlement.**     "  The  sessions,  therefore,  in  this 
were  clearly  wrong."     Regina  v.  Kingsclere  {c)  was 
different  case   from   the   present     There  Lord  Den- 
man  C.  J.  said :  ^^  We  really  are  without  materials  foi 
inquiring  into  the  propriety  of  this  decision." 


the  Court  has  sufficient  materials.  (He  was  then  stoppecS 
by  the  Court.) 


Lord  Denman  C.  J.    We  agree  with  you,    TTie 
sions  have  submitted  this  case,  as  decided  by  them,  buC 

(o)  3  Q.  B,  347.  (6)  3  Q.  B.  397. 

(c)  3  Q.  B,  388. 
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under  those  particular  circumstances  which  they  state  Queen's  Bench. 

for  our  opinion.     We  can  see  that  they  had  already  . 

decided  the  case,  not  expressly  on    the   merits,   but  ^^  Qomk 

in  soch  a  manner   as   to  dispose  of  the  interests  of  inhabitants  of 

^  St.  Maet, 

the  parties.     The  former  orders,  therefore,  were  con-      Lambeth. 
ciusive. 


Patteson,  Williams  and  Coleridge  Js.  concurred. 

Order  of  sessions  quashed  (a). 

(a)  See  the  nest  case. 


The   following,  case,  decided   in  this  term  {Saturday^ 
June  7th),  may  properly  be  inserted  here. 

The  Queen  against  The  Inhabitants  of  Ellel. 

ON    appeal  against  an  order  of  justices   made  2d  Appellanu 
against  an 

January^   1843,   for   the  removal  of  James  Fish  orderof removal 
and  JEllizabeth  his  wife  from  the  township  of  Layton  with  their  grounds 
Wurhreck  to  the  township  of  EJleU  both  in  the  county  of  the*ei^*in^*' 
Jitancasterj  the  sessions  confirmed  the  order,  subject  to  *ro°ri^rfiew 
the   opinion  of  this  Court  on  a  case,  which  stated,  in  ^^  residence 

*^  necessary  to  the 

substance^  as  follows.  acquiring  a  set. 
,        ,               ,        tiement,  and 

T*he    order  was    obtained    upon    examinations   dis-  that  other 
closing  a  settlement  gained  by  the  pauper  James  Fish  were  insuf- 

6ciently  al- 
leged ;  they 
ji«^  denied  the  settlement.     At  the  sessions  this  o^der  was  **  on  motion  of  the  said  re- 
^poodeolSy  9uti  aside  for  insufficiency  of  examination.**     Afterwards  the  respondents  again 
y^mo-red  the  paupers  to  the  appellant  township  on  an  examination  disclosing  substantudly 
^^  same  grounds  of  settlement  as  before. 

Held,  on  appeal  against  the  second  order  of  removal,  that  the  first  order  of  sessions  was 
eooclo^^e  between  the  parties  on  the  point  of  settlement. 

R  R   4 
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Volume  riL    in  Ellely  by  the  occupation  of  a  tenement,  of  more  ihi 

' 10/.  a  year  value,  in  the  years  1815  and  1816,  andth 

The  QoBiK     relief  of  the  pauper  by  Ellel  while  not  resident  there,  b 
The  Inhabit-    the  years  1817  and  1828. 

ants  of  £llil« 

The  statement  of  grounds  of  appeal,  after  denjing 
the  settlement,  alleged,  as  a  further  ground  of  appeal, 
that,  at  the  October  sessions  1842,  a  former  order  of 
removal  of  the  same  paupers  from  Ijayion  mih  War- 
hreck  to  Ellel  was,  by  the  said  Court,  the  said  Court 
having  jurisdiction  in  that  behalf,  quashed  on  an  appeal 
against  the  same  by  the  said  township  of  EJUeL  On 
the  trial  of  the  first  mentioned  appeal,  the  respondents 
having  proved  their  case  as  stated  in  the  examinations, 
the  appellants  gave  in  evidence  the  order  of  the  (kr 
ioher  sessions,  relating  to  the  same  paupers,  wberebj 
the  former  order  of  removal  was,  '^  on  ^notion  of  the 
said  respondents,  set  aside  for  insufficiency  of  examin- 


ation." 


It  was  admitted  that  the  former  order  of  removal  J 
had  been  obtained  upon  an  examination  disclosing  sub-  « 
stantially  the  same  grounds  as  those  relied  upon  in  sup-  — 
port  of  the  second  order  of  removal,  but  stating  the  s 
facts,  and  particularly  the  residence  of  the  pauper  in  ' 
the  township  of  Ellelj  in  so  imperfect  a  manner  that  the  ^ 
said  first  order  of  removal  could  not  be  supported :  that-:* 
the  notice  of  appeal  against  such  first  order  of  removal,  ^ 

besides  denying  the  facts  alleged  in  such  first  exaroin 

ation,  had  insisted  that  such  first  examination  was  bad  M 
upon  the  face  of  it,  and  specified  the  defects  therein: 
and    that   the  order   of  sessions    quashing   such  first 
order  of  removal  had  been  obtained  upon  the  motion 
of  the  respondents. 

The  appellants  insisted  that  the  first  order  of  ses* 


le  question  for  this  Court  was,  whether  the  first 
'  or  sessions  was  conclusive  between  the  two 
ibips  on  the  trial  of  tlie  second  nppeal. 

w^ing',  in  support  of  the  order  of  sessions.  It 
irs  sufficiently  by  the  case  that  the  first  order  of 
val  was  quashed  on  a  preliminary  objection ;  other- 
it  would  not  have  been  quashed  on  the  motJon  of 
'cspondents.  Had  the  sessions  decided  the  formal 
s  raised  on  the  first  grounds  of  appeal,  that  might 
t  hare  been  a  decision  on  the  merits :  but  it  is 
fest  that  the  case  was  never  gone  into  at  all :  such 
de  of  abandoning  an  order  ought  not  to  have  the 
:  of  a  decision  on  the  merits.  {_PaUestm  J.  It  is 
latne  thing  as  if  the  respondents  had  gone  into 
case,  and  failed  because,  from  a  defect  in  the 
lioation,  they  were  precluded  from  giving  evidence 
nateriol  fact.  Lord  i>nm<in  C.  J.  The  case  is  quite 

] 

•ihl^t  contra,  was  not  called  upon. 
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I'olunie  FIf. 

1845. 


wednaday.       The  QuEEN  against  The  Inhabitants 

June  4th. 


Paupers  vrcre 
removed  to  the 
settlement  of 
G  B.  as  their 
father,  on  an 
examination 
stating  that 
G.  B.  died  on 
May  1st,  1843, 
and  his  wife 
the  previous 
day,  leaving 
eight  children, 
some  of  whom 
were  tlie 
paupers ;  and 
that  the  said 
children  were 
residing  with 
their  said 
parents,  G.  B, 


/^N  appeal  against  an  order  oF  justices  fb; 
of  Jokuy  Sara/if  Jntiy  James  and  G 
children  of  George  Booker^  deceased,  from 
of  Toiley  to  the  parish,  township  or  plac 
both  in  Derbi/shire^  the  sessions  quashe< 
subject  to  the  opinion  of  this  Court  upon  i 
set  forth  the  following  examination. 

"  County  of  Derby.     The  examination 
Booker'*  &c.,  "  taken"  &c.,  "  touching  the 
last  legal  settlement  of  John  Booker^  aged 
teen  years,  Sarah "   &c.    (the  above  nam 
"children    of   the  late    George  Booker  i 

and  his  said 

wife,  until  their  the  said  county,  labourer,  deceased.     Th 

deaths  as  afore- 

said.    On  ap-  saith :     The  said    George    Booker^   deceas 

jectionuken  brother,  and    died  on   the   1st  day  of  M 

SS^ina^tlon^'did  ^^%  aforesaid.     The  said  George  Booke 

not  shew  that  ^j^g  previous  day,  also  at  Totleij  aforesaid, 

the  paupers  ^  -^  ^  ' 

were  legitimate,  children:    viz.     Manjy    John.    Elizabeth. 

and  therefore 

did  not  warrant  James^  George  and  JVilUanu     The  said  c 

the  order  of 

removal,  the       all  residing  with   their  said  parents  Georg 

sessions  decided  .j        t  m    .l    •       i        i  r 

in  favour  of  the  his  said  Wife,  uutil  their  deaths  as  atores 
to'theop^nfon     foUowed  evidence  as  to  settlement ;  the  ca 

of  (his  Court 

on  the  question, 

whether  or  not  the  objection  was  fatal. 

Held,  that  the  legitimacy  appeared  sufficiently  to  warrant  the  order  of 
of  sessions  quashed. 

SembUy  per  Lord  Denman  C.  J.,  that,  if  the  question  submitted  had  ' 
not  the  examination  gave  the  appellants  sufficient  materials  for  inquiry, ' 
not  have  interfered  with  the  decision  at  sessions. 

That  paupers  are  "  receiving  relief  from,"  and  "  actually  chargeable 
which  they  inhabit,  is  a  sufficient  averment  of  chargeability. 
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»      towuship  of  Unston,  being  relief  given   by   their    Queen*i  Bench. 

I  Q  J^  ff 

ic^ers  to  John  Booker^  the  father  of  George^  while  he  ' 

IcJed  elsewhere.     "  The  first  above  named  children     '^^  Qo««n 
Tiow  receiving:  relief  from,  and  are  actually  charge-     The  Inhabft- 

,  ,  /  b        «nt3  of  Toilet. 

^    to,  the  said  township  of  Totley^  and  are  severally 
a. 'biting  in  that  township  of  Totley!^ 

ree  other   examinations   were   set   forth,  one   of 
li  stated  a  marriage  of  George  Booker  and  Hannah 

erj  nineteen  years  back, 
the  trial  of  the  appeal,  the  following  grounds  of 

1,  among  others,  were  relied  upon :  —  1.  That  the 
.  €.hree  examinations  had  no  proper  jurat  2.  '^  That 
examination  of  William  Booker  *'  "  is  not  sufficient 
^^rsrrant  the  said  order  of  removal,  as  it  does  not 
svv  that  the  paupers  in  the  said  order  named  are  the 
;it.iinate  children  of  the  said  George  Booker,  deceased, 
'  ^hat  the  said  George  Booker,  deceased,  was  ever 
arned  to  the  mother  of  the  said  children,  or  that  he 
»as  ever  married  to  her  before  the  birth  of  the  chii- 
Iren."  4.  That  the  examinations  did  not  sufficiently 
shew  chargeability.  9.  That  John  Booker  did  not 
'^ceive  any  relief  from  the  township  of  Unston  while 
'^siding  out  of  that  township. 

The  sessions,  after  argument,  decided  in  favour  of 
^^  appellants  on  the  first  and  second  grounds  above 
^ted,  but  expressed  no  opinion  upon  the  fourth.  The 
^^pondents  then  called  a  witness  who  gave  evidence  of 
^^  relief  received  by  John  Booker.  "After  this  evi- 
^i^ce,  the  Court  quashed  the  order  upon  the  objections 
^  the  examination*  subject  to  a  case.  If  this  Court 
^^11  think  that  the  objections,  or  either  of  them,  de- 
*^«ed  upon  by  the  sessions,  were  fatal  to  the  order  of 
^n^oval,  or  that  the  objection  upon  which  the  sessions 
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Volnme  FJI.    expressed  no  opinion  is  now  available,  and  is  fa 
*        the  order  of  removal,  then  the  order  of  sessions 


The  QoBBM     affirmed ;    if  otherwise,   the   order   of  sessions  t 
The  Inhabit-    quashed,  and  the  order  of  removal  to  be  affirmed ' 

apttOf  TOTLKY. 

Clarke  Serjt  and  &  C  Denison  in  support  of  die 
of  sessions.  The  last  three  examinations  could  n 
used,  the  defect  of  jurat  being  fatal.  [WiUmorey  o 
admitted  this.]  The  first  examination  is  not  suff 
It  mentions  "children  "  and  a  "  wife"  of  George Bi 
but  that  does  not  shew  that  the  children  are  legiti 
The  marriage,  and  its  date,  should  have  been  exp 
deposed  to,  and  the  ages  of  the  children.  This 
usual  course.  [Lord  Detitnan  C.  J.  Are  we  to  pn 
illegitimacy  ?  The  word  "  child,''  used  alone,  in 
^Megitimate  child  "(a).]  If  the  deponent  wei 
dieted  for  perjury,  and  it  appeared  that  the  ch 
were,  to  his  knowledge,  illegitimate,  he  could  n 
convicted.  He  might  say  he  used  the  word  i 
popular,  not  the  legal,  sense.  [Lord  Denman 
That  cannot  be  the  test  here.  As  you  put  it,  a 
indicted  for  perjury  in  using  the  word  "wife" 
allege  that  he  did  not  say  "  lawful  wife."]  "  Wi 
not  commonly  used  to  signify  a  person  not  lawful 
but  the  word  "  children  "  is  applied  to  both  legit 
and  illegitimate.  The  sessions  have  decided  th 
examination  was  not  sufficient  to  satisfy  them :  ar 
Court,  even  if  it  differ  from  them  in  opinion,  w 
such  a  point,  adopt  their  decision,  as  was  done  la 
Regifia  v.  Bakewell  (fi).     [Lord  Denman  C.  J.    ] 

(a)  See,  as  to  the  construction  of  the  word  "  children  **  in  t 
2  Powell  on  Devises^  342.  3d.  ed.  c.  17. 
(6)  P.  601.  note  (a),  post. 


bitation  and  reputBtion  are  not  deemed  sufficient 
f  of  marriage.  Were  not  the  sessions  wrong  here 
iy  held  further  information  necessary  ?]  As  to  the 
imption  of  illegitimacy,  it  is  true  that  the  Court  will 
presume  this  fact  to  the  prejudice  of  a  party  to  be 
ted  by  the  litigation :  but  here  the  legitimacy  or 
ilimacy  is  only  a  collateral  fact,  not  involving  any 
est  of  the  paupers,  who  must  be  settled  somewhere, 
her,  the  statement,  that  the  paupers  "  are  now 
ving  relief  from,  and  are  actually  chargeable  to, 
aid  township,"  is  not  precise  enough  according  to 
■lies  which  the  Court  has  laid  down.  [Lord  Den- 
C  J.  Quite  the  contrary.  That  the  paupers  are 
:eiving  relief"  and  chargeable,  is  sufficient  (a).] 

tUmore,  contra,  was  stopped  by  tlie  Court. 

►fd  Cenhan  C.  J.  My  brother  Clarke  seemed  to 
tbtU  Begina  v.  Baieaxll{b)  ruled  this  case;  but  it 
not.  There  we  reluctantly  decided  with  the  ses- 
*  but  the   case   turned  strictly  on   the  question 

^er  the  examinations  (cave  the  appellants  sufficient 
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Volume  viL  of  removal,  arising  on  the  facts  before  them,  and  refer 

* it  to  us,  we  must  decide  according  to  our  view  of  what 

The  Queer  jg  stated.     The  question   here  submitted  to  us  being' 

The  Inhabit-  whether  the  examination  was  or  was  not  sufficient  to 

ants  of  ToTLET. 

warrant  the  order  of  removal,  no  one  accustomed  to 
legal  language  can  have  a  doubt  on  the  subject*  The 
law  does  not  contemplate  illegitimacy.  The  proper 
description  of  a  legitimate  child  is  ^'  child."  We  think, 
therefore,  that  the  description  here  did  import  that  the 
paupers  were  the  children  of  married  parents.  If  the 
sessions  had  said  that  the  examination  did  not  afford 
the  appellants  sufficient  means  of  tracing  out  the  truth, 
a  different  question  would  have  arisen. 

Patteson  J.  The  word  "  child,**  here,  sufficientljr^ 
implies  that  the  parents  were  husband  and  wife.  Tb^ 
sessions  might  not  be  satisfied  with  the  evidence  before 
them :  but  they  had  no  right  to  say  that  the  examine 
ations  did  not  warrant  the  two  justices  in  making  thetx* 
order. 

WiGHTMAN  J.  The  sessions  do  not  say  that  the  est— 
aminations  omit  to  give  sufficient  information,  but  tba*^ 
the  Court  cannot  infer  the  fact  of  legitimacy  from  tk^ 
words  used.  The  examinations,  however,  describe  th^ 
woman  as  "wife"  and  the  paupers  as  "children"  o» 
George  Booker:  and  the  question  is,  whether  thatw*^ 
sufficient  to  justify  the  magistrates  in  removing.  I  aC 
of  opinion  that  it  was. 

Coleridge  J.  concurred. 

Order  of  sessions  quashed  (a)' 

(a)  See  next  page  for  note  (a). 
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V. 


i 


O-m^     appeal  agunst  an  order  of  justices  removing  Sarah  Straffbn,  widow,     The  Inhabit- 
ao^S.     her  four  children,  from  the  township  of  Baieivell,  Derbyshire,  to  the       «  »»»«  i.. 
township  or  place  of  Togstone,  in  Northumberland,  the  sessions 

bed  the  order,  subject  to  the  opinion  of  this  Court  upon  a  special  ij^^ne$dai/, 

1845.] 

e  case  set  forth  the  examinations,  shewing  a  settlement  of  Thomat  j^^  examin- 

,  father  of  the  pauper's  late  husband,  in  Togstone,  and  that  the  son  ation  touching 

new^w  acquired  a  settlement  in  his  own  right.     The  deposition  of  Thonuu  *®*"*J"«^»*t 

A.         ^.^t      v^i_  !•  .  ••!  •        o..i  Stated  a  mar- 

Simaj^n,  the  fatncr,  as  to  his  mtfrriage  with  the  mother  of  his  late  son,  was  |.ja|*^  ^  Im^g 

as    1fV>11ows.     **  I  was  lawfully  married  to  my  second  and  present  wife,  taken  place  in 

J#<ur^Say«f,  who  is  now  living,  about  forty  seven  years  ago,  at  the  church  tJ®  ^^P""^**  of 

-K=»         » •    .1  ^  i^T     r      t    ,     ^»  ^'    Among  the 

at  j^r^^weu  in  the  county  of  Northumberland,**  grounds  of 

f*Kae  following  grounds  of  appeal  (among  many  others)  were  stated,  appeal  it  was 

«  8.        TTiat  the  parents  of  the  supposed  husband,  in  the  said  examinations  ■''*®K^  ^°** 

merm Cloned,  of  the  said  Sarah  Strajffbn  were  not  married  about  forty  seven  ation  was  dc- 

ycax-!^  ago  at  the  church  of  ByvteU,     9.   That  the  said  examinations  are  fective,  because 

defe^rfcive  in  not  distinguishinir  and  setting  forth  the  name  of  the  church  .**^*  were- two 

__  6  »  e  churches  of  A; 

at  Jvy-wetf  at  which  the  parents  of  the  supposed  husband  of  the  said  Sarak  ^n^  ^\^  ^p. 

are  alleged  to  have  been  married,  inasmuch  as  there  are  two  pearing,  in 

churches  at  Buwell  aforesaid,  namely   the  church  of  ByweU  St.  e^*«*«n<*t  ^  be 

so,  the  sessions 

and  the  church  of  Bywll  St.  Andrew.  *  refused  to  hear 

9  caae  further  stated  as  follows.     *<  When  the  appeal  came  on  for  ^e  respond- 

trial,    at  the   general  quarter  sessions  of  the  peace  for  the  county  of  !k^*'"*r'*'^ 

iJ«»"'^y,  holden"  &c.  (April  1844),  **  before  the  respondents  had  gone  into  opinion  of  this 

evid^c^ce,  the  counsel  for  the  appellants  directed  the  attention  of  the  Court,  not 

CottT^  to  the  8th  and  9ih  grounds  of  appeal  as  shewing  want  of  par-  *^^"^^°*^  ""^ 

t>cttl«rity  in  the  examinations,  and  called  a  witness,  who  proved  that  tion. 

^^^^if^  is  no  parish  of  Bywell,  but  that  there  are  two  parishes  adjoining        Order  affirm- 

Mi  intermixed  with  each  other,  one  ByiveU  St.  Peter,  the  other  BytveU  ?^l  ^*'®  decision 

ft  »  J  ^  being  on  a  point 

^  'Andrew  :  tliat  ByweU  St.  Peter  is  commonly  called  ByweU  church,  ^f  which  the 

bat  Uiat  so  is  ByweU  St.  Andrew.     That  there  is  also  a  village  of  ByweU,  sessions  were 

Pwt  of  which  is  in  the  parish  of  ByweU  St.  Peter,  and  the  other  part  inByweU  ^^  ■°*«  judges. 

^  Andrew.     That  there  are  two  churches  in  the  village  of  ByweU,  one  the 

f**^  church  of  ByweU  St.  Peter  in  the  parisli  of  ByweU  St.  Peter,  and  the 

^"^  the  parish  church  of  ByweU  St.  Andrew  in  the  parish  of  ByweU 

^ 'Andrew.     Both  churches  are  situate  in  the  village  of  ByweU,  and  are 

^'i^iQ  200  yards  of  each  other.     The  parishioners  of  ByweU  St.  Peter  and 

^''^  Parishioners  of  ByweU  St.  Andrew  each  severally  call  their  respective 

***»^h«s  ByweU  church." 

'*Opon  hearing  this  evidence,  and  the  observations  of  counsel  on  both 

"^^  the  court  of  quarter  sessions  refused  to  allow  the  respondents  to  go 
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into  tlie  question  of  the  settlement  of  the  paupers,  quashed  the  ordvr* 
and  granted  a  case  for  the  opinion  of  this  Court."  (The  case  ended 
here,  not  stating  any  specific  question). 

Wddmany  in  support  of  the  order  of  sessions.  The  question  was  merdy 
whether  the  examinations  gave  sufficient  information :  and  that  quesdoa 
was  entirely  for  the  sessions ;    Regina  w,  Bridgewater  (lO  ^.  j  £.693), 
Regina  v.  Justices  of  Kesteven  (3  Q,  B,  810)  and  the  authorities  there 
cited.     ( lie  was  then  stopped  by  the  Court.) 

Ingham  and  iniimore,  contra.  The  sessions  do  not  expressly  find  that 
the  examinations  are  not  sufficiently  particular :  tliey  rather  ask  the  Court 
whether  more  particularity  was  reqiured.  Regina  v.  Justices  of  JTesteveu 
(3  Q,  B,  810)  shews  only  that,  when  the  sessions  have  decided  such  a 
point  and  refuse  to  proceed,  the  Court  will  not  by  mandamus  compel 
them  to  go  on  :  here  the  decision  is  suspended  ;  tl.e  seaaions  bare  done 
what  Patteson  J.  recommended  in  Regina  w.  Justices  of  Kesteven  (3  Q.  B. 
820).  It  cannot  be  assumed  that  the  sessions  assented  to  every  lenlc 
which  the  grounds  of  appeal  suggested;  lUgina  t.  Laickfard  (6  Q.  A 
567).  The  allegation  of  the  mere  fact  of  marriage  was  enough  to  entitle 
the  respondents  to  go  on. 


Lord  Dbkman  C.  J.  I  regret  much,  to  say  tliat  this  order  of  the 
must  be  affirmed.  Undoubtedly,  had  the  question  been  before  me  whidb 
was  before  them,  I  should  have  answered  it  difierently ;  and  so  would  all 
my  learned  broUiers.  But  we  cannot  take  upon  ourselves  a  duly  whicb 
the  law  does  not  cast  on  us.  We  cannot  interfere :  and,  in  saying  so, 
make  a  very  great  sacrifice.  But,  if  we  entered  into  such  queslionsi 
should  have  to  establish  a  new  law  for  every  particular  case.  The 
might  as  well  ask  us  whether  they  ought  to  believe  a  particular  witnen 


Patteson,  Williams  and  Wiqhtmak  Js.  concurred. 

Order  of  sessions  affimfil. 
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Peakb  against  Screech.  ^       ^I^uu 

r.     The  first  count  alleged  that,  before  and  at  Stat,  e  G.  a. 

r    I  •     •         •»  1     /»  t  ^'  \^5.t  after 

time  of  the  committing  &c.,  and  after  the  pass-  enacting  (sect. 
c  (stat.  6  G.  4.  c,  125.  {a)  \  defendant  had  the  penalty,  that 

the  master  of 
any  vessel 
I  the  westward  to  tlie  Thame$  or  Medwat/  shall  take  certain  steps  for  obtaining  a 
lot,  and  (sect.  58)  shall  not  act  himself  as  pilot  under  certain  circumstances, 
ict.  62)  that  nothing  shall  subject  to  any  penalty  the  roaster,  "  being  tlie  owner 
vner  of  such  ship  or  vessel,  and  residing  at  Dover,  Deed  or  the  Ide  rf  Tiianet, 
ing  or  piloting  such  his  own  ship  or  vessel  from  any  of  the  places  aforesaid,  up 
i  rivers  Thames  or  Medway,  or  into  or  out  of  any  port  or  place  within  the  juris- 
lie  Cinque  Ports.*' 

it  the  words  ^  any  of  the  places  aforesaid  **  mean  Dover,  Deal  and  the  Isle  of 
1  not  others  previously  mentioned  in  the  act. 

T  the  amendment  of  tlie  law  respecting  pilots  and  pilotage  ; 
'  the  better  preservation  of  floating  lights,  buoys  and  beacons." 

enacts :  **  Tlmt  the  master  or  other  person  having  the  com- 
y  ship  or  vessel,  coming  from  the  westward,  and  bound  to  any 
rivers  o£7%ames  or  Medway,  not  having  a  duly  qualified  Cinque 
»n  board,  shall,  on  the  arrival  of  such  ship  or  vessel  offDun^' 
itil  she  shall  have  passed  the  south  buoy  of  the  Brake,  or  a  line 
I  from  Sundown  Castle  to  the  said  buoy,  or  have  been  at  anchor 
r,  as  hereinafter  mentioned,  display  and  keep  flying  tlie  usual 
pilot  to  come  on  board ;  and  if  any  duly  qualified  Cinque  Port 
e  within  hail  or  approaching  and  within  half  a  mile,  with  the 
nguiUiing  flag  flying  in  his  vessel  or  boat,  the  master  or  other 
ig  the  command  of  such  ship  or  vessel  shall,  by  heaving  to  in 
or  shortening  sail,  or  by  all  practicable  means  consistently  with 
!*  the  ship  or  vessel,  facilitate  such  pilot  getting  on  board,  and 
le  charge  of  piloting  his  ship  or  vessel  to  such  Cinque  Port 
every  person  commanding  any  such  ship  or  vessel,  who  shall 
md  keep  flying  the  usual  signal  for  a  pilot  to  come  on  board, 
]e  such  ship  or  vessel  shall  have  arrived  off*  Dungeness,  and 
all  have  passed  the  south  buoy  of  the  Brake,  in  a  line  to  be 

Sandown  Castle  to  the  said  buoy,  (unless  in  the  meantime  a 
^d  Cinque  Port  pilot  shall  have  come  on  board,)  or  who  shall 
mits  aforesaid  decline  to  take  on  board  the  first  duly  qualified 
t  pilot  who  shall  offer,  or  to  give  cliarge  of  his  ship  or  vessel  to 

I.  N.8.  S   S 
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command  of  a  vessel  called  die  Brisif  of  great  burthen, 
to  Wit  105  tons,  which  vessel,  just  before  the  committiDg 
of  the  offence  hereinafter  next  mentioned,  and  within 
twelve  calendar  months  next  before  this  suit  was  com* 


such  duly  qualified  Cinque  Port  pilot,  or  who  tliall  not  bet?e  to,  iboitn 
sail,  or  otherwise  consistently  with  the  safety  of  the  ship  or  ▼cue!  fidli- 
tate  such  pilot's  coming  on  board  as  aforesaid,  shaU  forfeit  and  pay  doobk 
the  amount  of  the  sum  which  would  have  been  demanded  for  the  pilotage 
of  such  ship  or  tcsscI  :  provided  always,  that  if  any  ship  or  reael  cnmag 
from  the  westward,  and  bound  to  any  place  in  the  riTen  T%amei  or 
Medway,  shall  anchor  any  where  in  the  Doums.  between  the  South  Ftn^ 
land,  and  a  line  drawn  from  Sandoum  Cattle  to  the  south  buoy  of  the 
Braktt  having  any  licensed  pilot  other  than  a  duly  qualified  Cinque  Fort 
pilot  on  board,  it  shall  not  be  necessary  for  the  master  of  such  ship  or  ^cad 
to  display  or  keep  fljring  the  usual  signal  for  a  pilot  to  come  on  bond 
thereof,  any  longer  than  for  and  during  one  hour  next  after  such  ship  or 
vessel  shall  so  have  anchored  as  aforesaid ;  and  it  shaU  be  lawful  fdriij 
duly  qualified  Cinque  Port  pilot  at  any  time  before  such  ship  or  icad 
shall  have  been  at  anchor  one  hour  with  such  ugnal  flying  as  afomsd^to 
repair  on  board  the  same,  and  to  take  chaige  of  her  up  the  said  riTCii»  bst 
not  otherwise.** 

Sect.  58  enacts :  "  That  every  master  of  any  ship  or  vessd  who  daD 
act  himself  as  a  pilot,  or  who  shaU  employ  or  continue  employedl  ■•  a 
pilot  any  unlicensed  person,  or  any  licensed  person  acting  out  ti  Ibe 
limits  for  which  he  is  qualified,  or  beyond  the  extent  of  his  qualificsboif 
after  any  pilot  licensed  and  qualified  to  act  as  such,  within  the  liniliii 
which  such  ship  or  vessel  shall  then  actually  be,  shall  have  ofiTered  tstdce 
charge  of  such  ship  or  vessel,  or  have  made  a  sigual  for  that  purposCi  M 
forfeit  for  every  such  ofience  double  the  amount  of  the  sum  which  wonU 
have  been  legally  demandable  for  the  pilotage  of  such  ship  or  vend,  0^ 
shall  likewise  forfeit  for  every  such  offence  an  additional  penalty  of  5L 
for  every  50  tons  burthen  of  such  ship  or  vessel,  if  the  corporatioo  of 
TVint/y  House  of  Deptfonl  Slrondt  as  to  cases  in  which  pilots  licenied  ^ 
or  under  the  said  corporation  shall  be  concerned,  or  tlie  said  lord  «tf^ 
den  for  the  time  being  **  (of  the  Cinque  Ports),  •<  or  his  lieutenant  fortbe 
time  being,  as  to  cases  in  which  the  Cinque  Port  pilots  shall  be  ooneemed, 
shall  think  it  proper  that  the  person  prosecuting  should  be  at  libcrtr  ts 
proceed  for  the  recovery  of  such  addidonal  penalty,  and  certify  the  tfV 
in  writing.** 

Sect.  62.  *<  Provided  always,  and  be  it  further  enacted,  That  nfidBng 
in  this  act  contained  shall  extend  or  be  construed  to  extend  to  subject  If 
any  penalty  tlie  master  or  mate  of  any  ship  or  vessel  beiog  the  ort 
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menced  (see  s.  76),  to  wit  &c.,  had  come  from  the  west-   Qwen*s  Bench. 

ward,  and  was  then  bound  to  a  certain  place  in  the  river * 

Thames^  to  wit  the  port  of  London^  and  had  then  arrived        Pkaks 
off  DungenesSj  mentioned  in  the  statute,  not  havmg  then,      Scmich. 
nor  from  thence  at  any  time  previous  to  or  at  the  time 
of  the  committing  &Q.,  any  duly  qualified  Cinque  Port 
pilot  on  board,  and  the  vessel  afterwards,  and  before 
the  commencement  &c^  to  wit  &c,  passed  the  South 
buoy  of  the  BrakCf  mentioned  in  the  statute,  in  a  line 
to  be  drawn  from  Sandowti  Castle  to   the  said  buoy : 
nevertheless  defendant,   so  having  the  command  &c., 
not  regarding  the  statute,  did  not,  on  the  arrival  of  the 
vessel  off  Dungeness  and  until  she  had  passed  the  South 
buoy  of  the  Brake  mentioned  &c.,  in  a  line  &c.  (the 
vessel  not  having  in  the  meantime  received  a  duly  qua- 
lified Cinque  Port  pilot  on  board,  nor  a  duly  qualified 
Gnque   Port  pilot  having  in  the  meantime  come  on 
board),  display  or  keep  flying  the  usual  signal  for  a 
pilot  to  come  on  board  from  the  time  the  vessel  had 
urrived  off  Dungeness  and  until  she  had  passed  the  South 
baoy  of  the  Brake  in  a  line  &c.,  and  then  wholly  neg- 
lected and  omitted  so  to  do,  contrary  to  the  statute  &c.: 
whereby,  and  by  force  of  the  statute,  defendant  has 
forfeited  a  large  &c.,  to  wit  20/.  9s.  ^d.^  being  double 
the  amount  of  the  sum  which  would  have  been  de- 
nunded  for  the  pilotage  of  such  vessel :  whereby,  and 
by  force  of  the  statute,  an  action  hath  accrued  &c« 


^^pttt  owner  of  such  ship  or  vessel,  and  residing  at  Doner^  Deal  or  the 

-■^  <f  Tkaiiei,  for  conducting  or  piloting  such  his  own  ship  or  teasel 

'^  «iy  of  the  places  aforesaid ^  up  or  down  the  rivers  Thames  or  Medvoay^ 

"''laioor  out  of  any  port  or  place  within  the  jurisdiction  of  the  Gnque 
Boitik* 

8  8   2 
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The  second  couat,  after  stating,  as  in  the  first  count, 
the  arrival  off  Dufigeness  without  a  Cinque  Port  pilot  on 
board,  alleged  that,  after  the  vessel  had  so  arrived  off 
DungeiiesSf  and  before  she  had  passed  the  South  bnoy  of 
the  Brake^  in  a  line  to  be  drawn  &c«,  and  within  twelve 
calendar  months  &c.,  to  wit  &c.,  a  certain  duly  qualified 
Cinque  Port  pilot,  to  wit  one  Samuel,  Ham  Kej/Sf  was 
within  hail  of  and  approaching  to  and  within  half  a  mile 
of  the  vessel,  Avith  the  proper  distinguishing  flag  flying  in 
his  vessel  or  boat,  whereof  defendant  then  had  notice: 
and,  although  defendant,  so  then  having  the  commaod 
&c.,might  then,  consistently  with  the  safety  of  the  said  last 
mentioned  vessel,  to  wit  by  heaving  to,  have  facilitated 
the  pilot  getting  on  board  the  same  vessel,  and  it  was 
then  defendant's  duty  so  to  do,  nevertheless  defendaat, 
so  having  the  command  &c.,  not  regarding  the  statutei 
did  not  heave  to,  or  otherwise  facilitate  the  said  pilot 
getting  on  board,  but  then  wholly  neglected  and  d^ 
clined  so  to  do,  contrary  to  the  form  &c. :  whereby  &c. 
(forfeiture  and  debt  as  before). 

Third  count  That  heretofore,  and  after  the  passing 
of  the  said  act,  and  after  the  commission  of  the  <^eDce 
next  hereinafter  mentioned,  and  before  the  commence- 
ment &c«,  the  said  offence  relating  to  a  case  in  which 
the  Cinque  Port  pilots  were  and  are  concerned  within 
the  intent  and  meaning  of  the  said  act,  to  wit  1st 
Febj'uary  1844,  the  lieutenant  for  the  time  being  of  the 
lord  warden  of  the  Cinque  Ports,  that  is  to  say  JfL  K 
Jenkinsony  as  and  then  being  such  lieutenant  of  the 
Most  Noble  Arthur  Duke  of  Wellington^  Lord  Warden 
of  the'  Cinque  Ports  for  the  time  beings  did,  iu  due 
manner,  and  by  virtue  of  the  said  act  &c.,  certify  in 
writing  that  the  said  R.  H.  J.  thought  it  proper  that 
plaintiff,  as  the  person  prosecuting  such  last  mentioned 
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offencei  should  be  at  liberty  to  proceed  for  the  recovery  Queen*s  Bmch. 

in  this  suit  of  the  additional  penalties  in  this  count  men-  , * 

tioned.  That  heretofore,  and  after  the  passing  Scc^  and  P>akk 
within  twelve  calendar  months  before  the  commence-  Scuxch. 
ment  &c.}  to  wit  &c.,  defendant,  then  being  the  master 
of  a  vessel  &c.  (as  before),  and  not  then  being  a  duly 
licensed  pilot,  did  then,  to  wit  on  &c.,  and  afler  a  cer- 
tain party,  to  wit  one  S.  H.  Keys^  then  being  a  party 
licensed  and  qualified  to  act  as  a  pilot  within  the  limits 
in  which  such  vessel  then  actually  was,  had,  on  &c., 
offered  to  take  charge  of  the  vessel,  act  himself  as  a 
pilot  to  the  vessel:  and  defendant  did  then,  and  after  such 
offer  by  the  said  S.  H.  /T.,  pilot  and  conduct  the  vessel, 
within  the  limits  last  aforesaid,  to  wit  from  off  Dimgeness 
aforesaid  to  off  Margate,  contrary  to  the  form  of  the 
statute  &c. :  whereby,  and  by  force  of  the  said  statute, 
defendant  has  forfeited  for  his  said  last  mentioned 
offence  another  large  &c.,  to  wit  20/.  9s.  2d,,  being 
double  the  amount  of  the  sum  which  would  have  been 
legally  demandable  for  the  pilotage  of  the  vessel,  and 
has  likewise  forfeited,  for  the  last  mentioned  offence,  as 
an  additional  penalty,  10/«,  being  5L  for  every  fifty  tons 
burthen  of  the  vessel :  whereby,  and  by  reason  of  such 
certificate  of  R.  H.  J.  &c.,  an  action  has  accrued  to 
plaintiff*  to  demand  and  have  of  and  from  defendant  the 
said  two  last  mentioned  sums  of  money  &c. 

Flea  2.  That,  before  and  at  the  time  of  the  com- 
mitting &c.,  defendant  was  master  and  part  owner  of 
the  said  vessel,  to  wit  the  owner  of  one  sixty-fourth  part ; 
and  that  defendant,  before  and  at  the  said  times  when 
&c«,  resided  at  the  Isle  of  Thanet,  to  wit  at  Bamsgaie 
\n  the  Isle  of  Thanet.    Verification. 

Demurrer,  assigning  for  cause  the  points  afterwards 
insisted  on  in  argument.     Joinder. 

8  S    S 
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Watson  for  the  plaintifT.  The  question  is  whether  th> 
words  in  sect.  62,  <^  from  any  of  the  places  aforesaid,' 
be  or  be  not  confined  to  the  places  mentioned  immc 
diately  before  in  the  same  section,  namely,  Dooa 
Deal  and  the  Ide  of  ThaneL  On  the  defendant's  coc 
struction,  they  are  much  more  comprehensive:  indeed 
is  not  easy  to  see  what  restriction  at  all  there  could  bi 
as  to  places.  The  object  of  the  clause  was  to  take  fra 
persons  who  might,  by  their  residence,  have  becooM 
^miliar  with  the  navigation  of  the  coast  from  Dooa 
up  tiie  Thames  and  Medway  the  liability  to  empioj 
pilots  from  Dover  inwards,  but  not  to  exempt  then 
when  navigating  westward  of  Dover,  In  Hammond  t. 
Tremayne  (a)  Lord  Tenterden  decided  in  favour  of  the 
restricted  sense  of  the  words. 


Bovill  contra.  There  has  been  no  decision  since 
Hammond  v.  Tremayne  {a) ;  and  it  is  understood  thit 
in  practice  that  case  has  not  been  recognized.  It  is  re- 
ported only  in  the  note  to  Chittj/s  Statutes :  and  tbc 
defendant's  residence  was  colourable  only ;  upon  whidi 
point  the  decision  seems  principally  to  have  turned. 
The  section,  if  taken  by  itself,  might  certainly  warraot 
the  construction  for  which  the  plaintiff  contends.  Bat, 
upon  looking  at  the  whole  act,  it  will  appear  that  the 
mischief  to  be  guarded  against  was  the  ignorance  of 
persons  navigating.  The  regulations  and  the  prohibitioos 
apply  to  particular  districts.  The  appointment  of  pilots 
.  within  certain  limits  respectively  is  given  to  the  Trini^ 
Houses  of  Depfford  S/rond  and  of  Htdl  and  Newcasikt 
and  to  the  warden  of  the  Cinque  Ports ;  sects.  2,  6,  H: 


(a)  a  Chilt,  Stat.  917.  note  (n}. 
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2  Cinque  Port  privileges  being  probably  given  in  conse-  Q»eetCt  Bench, 

ence  of  those  ports  having  anciently  to  furnish  ships,    * 

i  being  opposite  to  the  French  coast ;  Hale  de  Port.  M.  P^ake 
12  (a),  4  Insi.  228.  In  stat  52  G.  3.  c.  89.  s.  S3.  8c»»ca. 
I  words  ^'  from  any  of  the  places  aforesaid  "  do  not 
year.  They  must  have  been  inserted  for  the  purpose 
enlarging  the  privilege,  probably  in  consequence  of 
irtions  on  behalf  of  the  parties  privileged,  lliere 
lid  be  no  piloting  of  a  vessel  ^^  down  **  the  Thames 
m  Dover,  Deal  or  the  Isle  of  Thanet.  The  places 
erred  to  in  sect.  62  must  be  those  defined  in  sect.  2, 
nelyi  between  Orfordness  and  London  Bridge  and  be- 
ieo  the  Me  of  Wight  and  London  Bridge,  and  those 
ned  in  sect.  14>|  Dungeness,  the  South  BtuyoiihQ  Brake, 
.  According  to  the  plaintiff's  construction,  sect  62 
es  only  an  exemption  much  more  largely  conferred  by 
t  59,  which  exempts  coasting  vessels  generally.  The 
ilification  supposed  to  be  conferred  by  residence  in 
i  places  named  in  sect.  62  cannot  have  been  lost  by 
\  vessel  having  come  from  any  particular  place.  Be- 
es, it  is  not  easy  to  understand  how  the  Isle  of  Thanet 
I  be  called  a  place  at  all.  iColeridge  J.  Yet  you 
m  to  consider  that  the  Tliames  and  the  South  Buoy, 
sect.  14?i  are  places.]  The  South  Buoy  is  a  place: 
i  Thames  could  not  be  one  of  the  places  named. 
id,  further,  as  to  sect.  14,  the  enactment  contains  the 
snption  *^save  and  except  as  hereinafter  provided." 
ikridge  J»  That  seems  to  refer  only  to  the  proviso 
the  end  of  sect.  14.]     It  may  well  refer  to  sect.  62. 

Vatson  in  reply.     The  practice  is  not  as  suggested 
the  other  side.     A  clause  similar  to  that  in   stat. 

(a)  Httrg.  L.  T.  108. 
8  8   4 
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6  G.  4.  c.  125.  5.  62.  occurs  in  stat  S  G.  1.  c.  13.  s.2., 
where  it  is  clear  that  ^^  the  said  places "  can  have  no 
antecedent  except  Dooer^  l^eal  and  the  Ide  of  Thand. 

Lord  Denman  C.  J.  It  is  not  likely  that  Lord  7<n- 
terden  decided  hastily  any  case  upon  the  sabject  of 
shipping :  and  it  appears  to  me  that  in  this  case  his 
conclusion  was  the  correct  one.  Any  other  construction 
would  do  violence  to  the  words.  ^^  Aforesaid  **  natu- 
rally refers  to  the  places  named  immediately  before.  I 
can  see  no  difficulty  whatever.  The  inference  from  stat 
52  G.  3.  c.  39.  5.  33.  seems  to  me  rather  in  favour  of 
the  plaintiff.  If  the  persons  privileged  had  infloeoce 
enough  to  procure  the  extension  of  the  privilege,  they 
could  surely  have  done  so  by  clear  language* 

Patt£Son  J.  Mr.  Bovill  fairly  admits  that  the 
prima  facie  construction  of  sect.  62  is  against  him :  and 
I  think  he  has  not  succeeded  in  pointing  out  any  thing 
which  leads  to  a  different  interpretation.  It  is  curious 
that  the  words  ^^from  any  of  the  places  aforesaid/' 
though  omitted  in  the  intermediate  statute,  52  G.  8* 
r.  39.  5.  33.,  appear  in  stat.  3  G.  1.  r.  IS.  5.  2.,  and  can 
there  have  no  other  meaning  than  that  for  which  the 
plaintiff  contends. 

Williams  J.  We  can  hardly  consider  that  the  word 
^^  places  "  designates  particular  portions  of  the  sea:  and, 
if  not,  I  see  nothing  to  which  the  word  can  refer  except 
Dooer^  Deal  and  the  Isle  of  Tlianet. 

Coleridge  J.  If  I  understand  Mr.  Baviirs  argU" 
ment,  he  contends  that  whencesoever  the  vessel  comes 
she  may  be  piloted  by  the  owner,  if  residing  at  Dover, 
Deal  or  the  Isle  of  ThaneU   But,  upon  that  Tiew,  I  can- 
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not  give  any  meaning  to  the  words  "  from  any  of  the  Quam^s  Bench. 

places  aforesaid."     I  therefore  think  that  the  meaning  ! 

for  which  Mr.  fVcUson  contends  is  the  true  one.  ^^^ 

Judgment  for  plaintiff.       Scriecm. 


WiNTBRBOTTOM  and  Others  against  Ingham.       ;^6ti, 

ASSUMPSIT  for  use  and  occupation,  and  on  an   Where  the 
*■  Tendee  of  an 

account  stated.    Pleas.  1.  Except  as  to  26/.,  parcel  esute  sold  by 

^         __  .       .  ,  ^     T%  at        auction  luB  been 

&C.,  Non  assumpsit,   issue  thereon.    2.  JUiXcept  &c.  (as  suflered  to 

before),  Statute  of  limitations.     Replication,  that  the  hold'^ihepre-" 

action  did  accrue  within  six  years  &c.     Issue  thereon,  "y^^^^undw 

3.  Except  &c.   (as  before).  Set-off!     Replication,  that  'n^sijgaiion, 

*^  '  '  and  the  contract 

plaintiffs  were  not  nor  are  indebted  &c.     Issue  thereon.   ha»  afterwards 

^  been  dcter- 

4.  As  to  26/.,  parcel  Sec,  payment  into  Court  of  that  mined  for  want 

of  title,  the 

sum ;  which  the  plaintiffls  accepted  in  full  satisfaction  vendor  cannot, 

&c.     The  particulars  of  demand  claimed  680/.  for  the  ^unds  only, 

use  and  occupation  of  the  Lower  House  estate  in  the  J^^upation, 

hamlet  of  Whitle  in  the  parish  of  Glossop^  Derbyshire^  "i^^'^^d  that 

from  May  9th,  1835,  to  September  30th,  184^3.  the  occupation 

•^  has  been  benc- 

On  the  trial,  before  Tindal  C.  J.,  at  the  Derby  Spring  ficial. 
assizes,  184«4,  the  material  facts  appeared  to  be  as  fol- 
lows.    The  premises  in  question  were  vested  in  trustees, 
who,  on  15th  Apil  1835,  put  them  up  for  saIe(/7)  by 

(a)  Among  the  conditions  of  the  sale  it  was  stipulated  that  the  pur- 
chaser, immediately  after  the  sale,  should  pay  a  deposit  of  10  per  cent  in 
part  of  the  purchase  monevy  and  sign  an  agreement  for  completing  the 
purchase  and  paying  the  residue  on  or  before  24tb  June  then  next ;  '*  at 
.  which  time  the  purchase  is  to  be  completed,  and  the  purchaser  is  then  to 
hare  the  actual  possession  of  the  premises  in  hand,  and  to  be  let  into  the 
receipt  of  the  rents  and  profits  of  the  other  part."  If^  the  purchase  sliould 
Dot  be  completed  on  S4th  June,  from  whatever  cause,  the  purchaser  was 
to  psy  interest  at  five  per  cent  on  the  residue  of  the  purchase  money  from 
that  time  up  to  the  time  of  actually  completing  the  purchase. 
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Volume  riL     auction ;  and  the  defendant,  as  the  highest  bidder,  be- 
\ came  the  purchaser^  and  paid  a  deposit,  and  the  vendors 


WiMTzuoTTOM  gj^j  defendant  signed   a  memorandum  written  at  the 
Inqham.       foot  of  the  conditions,  stating  that  defendant,  being  the 
highest  bidder  &c.,  and  being  declared  the  purchase 
at    1760/.5  and  having  paid  102.   per  cent,  deposit  to 
WinterboUom^  did  thereby  agree  to  pay  the  residue  of 
the  purchase  money  on  24th  Jtme  next,   and  WtnUr- 
bottom  agreed  to  complete  the  sale  according  to  the 
conditions.     Two  or  three  weeks  afterwards  defendant 
was  let  into  possession  without  (as  far  as  the  evidence 
shewed)  any  further  stipulation ;  but  the  sale  was  not 
completed,  nor  was  the  residue  of  the  purchase  mon^ 
paid.     The  trustees  (the  now  plaintiffs  (a)  \  in  January 
1839,  filed   a   bill   for   a   specific  performance.     The 
defendant,    in    his   answer,  admitted   the  contract  for 
purchase,    but    alleged    that    the   trustees   could    not 
make  a  good  title;   and  on  this   ground  the  bill  was 
dismissed    with    costs,    in    Jtme   1843.     The  trustees, 
having  paid  the  costs,  made  a  formal  demand  of  pos* 
session  on  September  SOtli,    1843;   and,  the   premises 
not  being  immediately  given  up,  they  brought  eject- 
ment.    The  defendant  afterwards,  in  Naoembcr  1843, 
gave   up   possession :    and,    in    the   same   month,   the 
present   action    was  commenced.      An   affidavit,   filed 
in    the    action    of  ejectment   by    the   now   defendant, 
and  given    in   evidence  by    tlie  plaintiffs  on   the  pre- 
sent  trial,   stated  the  circumstances   of  his  possession 
as  follows.     That,  about  15th  April  1835,  he  was  de- 
clared the  purchaser  of  certain  premises  for  which  this 
action  was  brought,  the  same  having  been  put  up  to 


(a)  A  change  of  U-ustees  had  taken  place  since  Uic  tnuunctiow  bcfbfC 
stated. 
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sale  by  public  auction;  and,  pending  the  purchase,  ,the   Queen:t  Bench, 
deponent  was  put  into  possession  thereof  by  the  vendors,  . 

and  deponent  has  by  himself  hitherto  continued  to  be  Wihtekbottom 
the  occupier  and  possessor:  and,  the  purchase  not  Ikgram. 
haTing  been  completed  and  carried  into  effect  in  con- 
sequence of  the  inability  of  the  vendors  to  make  a  good 
title,  on  SOih  September  1843  he  was  served  with  a 
notice  &c.  demanding  possession,  and  afterwards  with  a 
declaration  in  ejectment;  and  he  subsequently  gave 
notice  of  his  readiness  to  deliver  up  &c. 

The  defendant's  counsel  contended  that  an  action  for 
use  and  occupation  did  not  lie,  no  fact  appearing  from 
which  an  implied  contract  to  pay  for  the  occupation 
could  arise,  and  the  evidence  being  that  the  defendant 
was  let  into  possession  under  a  contract  of  purchase 
which  did  not  provide  for  such  payment,  and  which  was 
not  shewn  to  be  determined  even  down  to  the  time  of 
this  trial.  A  verdict  was  found  for  the  defendant,  leave 
being  reserved  to  the  plaintiffs  to  move  to  enter  a  ver- 
dict for  the  sum  (agreed  upon)  of  217/-  35.  4rf.  (a). 
The  jury  expressed  their  opinion  that  the  occupation 
had  been  beneficiaL 

WAitehurstf  in  Easter  term,   1844«,  obtained  a  rule 
nisi  according  to  the  leave  reserved.     In  this  term  (6), 

Humfrey  shewed  cause.     The   relation   of  landlord 
and  tenant,  and  an  implied  contract  to  pay  for  use  and 


(a)  The  defendants  were  also  to  bo  at  liberty  to  raise  the  question, 
whether  or  not  the  deposit  money  and  auction  duty  could  be  set  off  in 
the  present  action  :  but  no  decision  took  place  on  this  point. 

(6)  Maif  26tlj.     Before  Lord  Dentnan  C.  J.,  PaUefOftf  WUUams  and 
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Volume  viL    occupatioiii  could  not  be  created  against  the  will  o( 
*        both  parties.     The  conditions  of  sale  under  which  the 


WiKTERBOTTox  defendant  entered  were  a  speci6c  agreement,  in  which  vo 
Ikouax.  such  liability  could  be  contemplated.  Heam  v.  Tom- 
lin  [a)  and  Kirtland  v.  Pounsett  (6)  are  direct  authorities 
for  the  defendant  In  Hamard  v.  Skaw{c)  the  pur- 
chaser was  held  liable  for  use  and  occupation  of  the 
premises  after  tlie  contract  of  purchase  bad  gone 
off:  but  Lord  Abinger  and  Parke  B.  expressly  hdd 
that,  while  that  contract  was  subsisting,  it  could  not  be 
turned  into  a  contract  to  occupy  rendering  compensation. 
If  it  is  to  be  made  a  question  here  whether  or  not  the 
defendant  entered  under  the  contract  of  purchase,  that 
point  should  have  raised  at  the  trial,  and  the  Judge 
requested  to  leave  it  to  the  jury.  If  the  contract  of 
purchase  was  determined,  enough  has  been  paid  iato 
Court  to  cover  any  fair  claim  for  subsequent  occupatioiw 

fV/iiiehursty  contra.     That  is  not  disputed.     But  tb^ 
plaintiff  must  recover  for  the  previous  holding.    Th^ 
defendant  was  let  into  possession  because  he  was  abou  C 
to  purchase,  but  not  by  any  authority  derived  from  tb^ 
contract  of  sale.     By  that  contract,  the  sale  was  to 
completed  at  the  time  appointed  for  paying  the  residu' 
of  the   purchase   money,  and   not   sooner.     The  d 
fendant's  affidavit  distinctly  admits  a   state  of  things 
under   which   a   contract  arises   to   pay   for  use  ancl 
occupation.     Independently  of  decided  cases,  and  evecs 
in    the   absence   of  express   agreement,  the  law  will 
infer  that  a  party  having  enjoyed  the  possession  of  an 
estate  as  the  defendant  here  did  must  make  reason- 

(a)  1  Peak€,N.P.  C  192. 

(6)  2  TauiU.  145.     See  Seaton  y.  Bootk^  ^  A.  ^  E,  528. 5d6L 

(c)  8  AT.  §•  W.  118. 
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e  compensation.      The   Court  will    deem    this    to  Quecfi**  Bench. 

1 04,  f{ 
r^  been   understood  between  the  trustees  and  the   

endant.  Were  it  otherwise,  he  might  bring  an  WiKTt»»onoM 
icin  to  recover  back  his  deposit  money  and  the  Inghau. 
^tbn  duty,  and  yet  pay  no  rent  for  the  years  during 
ich  he  held  the  premises.  It  does  not  appear  from 
i  report  in  Heam  v.  Tomlin  (a)  whether  it  was  there 
itended  that  an  action  like  this  was  not  maintainable 
lerally;  and  Lord  Kenyan  evidently  thought  that 
Mras  so  maintainable.  In  Kirtland  v.  Pounsett  {b)  the 
rcdiaser,  having  made  a  deposit,  ^^  soon  afterwards 
d  the  residue  of  the  price,  upon  which  inducement 
plaintiff  permitted  him  to  enter  and  occupy  the  pre- 
:es."  There  a  new  agreement,  apart  from  the  con- 
st of  sale,  was  acted  upon ;  the  defendant  paid  the 
iciue  of  his  purchase  money,  and  in  consideration 
Ills  so  doing,  was  let  into  possession :  and  ManS' 
af  C.  J.  said  :  ^^  If  a  man  pays  part  of  his  money,  and 
^o  unwise  as  to  take  possession  without  a  title,  is  it 
:  just  that  the  one  party  should  take  back  his  money, 
1  the  other  take  back  his  house?"  It  had  not,  at  that 
i^  been  settled  that  the  purchaser,  on  a  contract 
Tig  off,  might  recover  interest  on  his  deposit  or  pur- 
tse  money  (c).  Hvll  v.  Vat^han  (c?),  where  the  two 
^oeding  cases  were  cited,  and  the  action  for  use  and 
-upation  held  to  lie,  is  an  authority  for  the  plain- 
^  Some  dicta  of  the  judges  in  Homird  v.  Shaw  {e) 
-tQ  favourable  to  the  present  plaintiffs,  but  the  state- 
^vit  of  facts  does  not  clearly  explain  the  relations  in 
hich  the  parties  respectively  stood ;  and  it  appears, 
om  the  judgment  of  the  Court,  that  the  contract  under 

(a)  1  Peake^  N,  P.  C.  192.  (Jb)  S  Tauni,  145. 

(e)  See  SugtL  Vend.  $•  Purch.  812.1 1th  ed.  Ch.  16.  s.  1.  §  62,  6S. 

{d)  6  Price^  157.  (e)  8  Af.  £*  IT.  118. 


i 
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Volume  viL     which  the  defendant  was  let  in  contained  some  express 

1845 
i._* stipulation  for  his  entering  while  the  sale  was  under 

WiNTKRiarroic  negotiation,  and  for  his  holding  rent-free  during  that 
Ikoham.  time.  If  so,  the  incidental  observations  of  the  Court 
are  of  no  authority  in  the  present  case.  That  the  de- 
fendant here  lield  as  tenant  at  will  while  the  contract 
was  depending,  appears  sufficiently  from  Ball  v.  Odli* 
more  (a). 

Cur.  ado,vidi. 


Lord  Denman  C.  J.  now  delivered  the  judgment  of 
the  Court* 

A  question  of  considerable  importance,  and  likely  to 
be  of  frequent  occurrence,  is  involved  in  this  case: 
whether  one  who  contracts  for  the  purchase  of  landed 
property,  but  is  prevented  from  completing  the  purdiase 
by  the  vendor's  failing  to  make  a  good  tide^  is  liable  to 
the  latter  in  an  action  for  use  and  occupation,  m  re- 
spect of  the  time  of  his  holding  in  the  expectation  (hat 
such  good  title  would  be  made  and  the  purchase  com- 
pleted. Several  cases  were  cited  for  the  defendant, 
but  none  of  a  very  decisive  character.  In  Heam  t- 
Tomlin  {b)  Lord  Kenyan  denied  the  right  of  the  vendor 
to  recover  under  such  circumstances ;  but  he  expressljr 
observed  that  the  occupation  had  occasioned  loss,  do^ 
benefit,  to  the  defendant.  The  same  remark  applies  t9 
Kirtland  v.  Poiinsett  {c) ;  when  it  is  open  to  the  plaintiflT 
to  argue  that,  if  the  occupation  had  appeared,  as  iC 
did  on  the  trial  of  this  case,  to  be  a  beneficial  one,  tbe^ 
plaintiff  there  would  have  been  permitted  to  recover. 
Again,   in  Howard  v.  Shaw  (r/),   where  Lord  Abingrr 

(a)  2  0ro.  M,  ^  R.  120.     S.  C,  5  Tyr.  753. 

(6)  1  Pealce,  N.  P.  C.  193.  (c)  2  JktaU.  145. 


^  J\    A    Hjr    m.    WMT    «  %, 
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obted  whether  use  and  occupation  would  lie  even  for  (hteen's  Bench. 
ding  over  after  the  contract  of  purchase  was  re-  ,     ' 


idedj  and  where  Parke  B.,  in  expressing  his  opinion  Wihtirbottom 
I  it  would,  takes  the  opportunity  of  expressing  his  Imoham. 
nioD  that  it  would  have  been  otherwise  during  the  pen- 
)cj  of  the  contract)  because  the  relation  of  landlord  and 
ant  did  not  exist  between  those  parties,  the  contract 
a  stipulated  that  the  defendant  should  hold  .the  pre- 
ses  rent-free.  This  stipulation  is  the  reason  assigned 
Mderson  B.  for  coinciding  in  the  opinion  of  Lord 
ingar  and  Parke  B.  It  was  therefore  open  in  like 
inner  for  that  plaintiff  to  argue  that  without  the  stipu- 
ioQ  dted  he  would  have  been  entitled  to  maintain  his 
ioD.^  On  the  other  hand,  the  plaintiffs  relied  on  a 
anon  in  HuU  v.  Vaughan  (a),  not  so  much  for  its  cir- 
Distances,  which  were  very  peculiar,  as  for  the  reasons 
which  the  Court  justified  the  setting  aside  a  nonsuit 
€cted  by  Holrqyd  J.  The  defendant  had  contracted 
sdl  the  property  to  Bachj  who  agreed  to  sell  part  to 
!  plaintiff.  The  plaintiff  entered  into  possession  of 
it  part  A  suit  in  equity  for  a  specific  performance 
%  instituted  by  the  purchaser  Bach^  who  succeeded  in 
Pending  the  suit,  the  defendant  obtained  possession 
D  the  plaintiff  under  a  mistake  of  facts.  The  de- 
dant  was  sued  for  use  and  occupation.  The  learned 
ige  ruled  that  the  action  could  not  be  maintained, 
Dg  '*  brought  by  one  who  had  no  right  to  the  land, 
iDst  another  who  had,  the  purchase  money  not  having 
D  paid."  The  Lord  Chief  Baron  Richards  held  that 
person  equitably  entitled  to  an  estate  was  to  be  con- 
red  as  the  owner  from  the  time  of  making  the  con- 
tf  if  specific  performance  were  afterwards  decreed, 

(a)  6lVv«r,  157. 
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1 04,15 

♦   *        if  not  indeed  by  practising  a  fraud  upon  him,  the  defend- 

WiNTiRBOTTOii  aut  was  answerable  to  him  in  use  and  occupation.  His 
Ingham.  Lordship  also  drew  from  the  cases  of  Heam  v.  Toni- 
lin  [a)  and  Kirtland  v.  Pounsett  {b)  the  same  argament 
in  the  plaintifTs  favour  as  that  which  was  urged  in  tlie 
present  case.  Wood  B.  considered  the  plaintiff  as  the 
real  owner  of  the  estate,  and  consequently  that  the  de- 
fendant, who  had  entered  and  enjoyed  the  property 
without  any  right  to  it,  was  liable  to  him  in  that  action. 
Graham  B.  expressed  some  doubt,  but  did  not  differ. 
GajTow  B.  merely  acquiesced. 

We  conceive  the  real  point  there  determined  to  have 
been  simply  this,  that  an  equitable  owner  may  maintain 
use  and  occupation  under  the  circumstances  there 
proved.  The  Chief  Justice  was,  therefore,  left  free  at 
the  assizes  to  act  on  his  own  view  of  the  law :  and  be 
thought  the  action  could  not  be  maintained,  because 
the  relation  of  landlord  and  tenant  was  never  con- 
templated between  the  parties. 

Upon  the  facts  of  this  case  the  plaintiffs'  counsel 
contended  that  by  the  contract  of  sale  the  defendant, 
was  not  to  be  let  into  possession  until  the  purchase 
money  paid ;  that  his  entry,  therefore,  could  not 
referable  to  that  contract,  and  his  occupation  not  merely 
as  purchaser,  biit  that  both  entry  and  occupation  mus.  '^ 
be  referred  to  a  distinct  contract,  arising  upon  the  ordi  — 
nary  implication,  and  involving  the  ordinary  conse-— 
quences  as  to  the  payment  of  compensation.  But  h-^* 
admitted  that  the  entry  was  because  he  was  the  con»> ' 
tractor  for  the  purchase,  and  that,  if  the  contract  b»»^ 

(a)  1  reake,  N.  P.  C.  192.  (6)  2  TaunL  J4.^ 
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been  completed,  and  so  Ions  as  it  were  pending,  this    Quem^tSmch. 

1845 
'action   could   not  have  been  maintained.     The  more         ^ 

correct  view  of  these  facts  seems  to  us  to  be,  tliat  the  WurMRBOTrow 

T. 

entry  and  possession  were  not  upon  an  understanding       iMciaAM. 
that  any  compensation  was  to  be  made  in  the  event 
which  has  arisen. 

The  defendant  certainly  was  considered  both  by  him- 
self and  the  plaintiff  as  purchaser,  not  as  tenant :  and 
the  plaintiff  cannot  convert  him  into  an  occupier,  liable 
to  pay  for  his  occupation,  by  his  own  wrongful  act  in  not 
completing  the  contract  of  sale.  The  jury  have  indeed 
found  that  the  occupation  was  beneficial ;  but  this  state- 
ment is  not  without  ambiguity.  It  may  have  been 
beneficial,  supposing  that  he  actually  had  become  the 
owner,  by  making  a  fair  return  of  profit  on  all  his  outlay; 
but  it  may  also  have  been  a  very  losing  concern,  on  a 
balance  struck  between  that  outlay  and  the  amount  of 
the  proceeds  during  the  time  of  his  actual  holding.    On 

the  other  hand  he  may  have  expended,  as  owner,  in  im- 
provements, a  sum  much  larger  than  a  reasonable  rent. 
How  is  this  account  to  be  taken,  or  this  balance  to  be 
struck  ?  A  court  of  equity  may  have  means  for  doing 
jstice  in  this  respect  between  the  parties ;  our  courts 
Ei^^ve  none.  Therefore,  though  the  true  answer  to  Mr. 
V^Miehurst^s  first  two  questions  may  be  in  the  aflirm- 
:a^ve,  admitting  the  defendant's  occupation  and  the 
lointiffs'  permission  to  occupy,  we  think  a  negative 
oust  be  put  on  his  third  proposition,  that  the  defendant 
iromised  to  pay,  because  both  parties  understood  that 
'^  made  no  such  promise.  Parties  may  easily  secure 
hemselves  by  stipulating  for  the  event  of  a  non^com- 

^oi.,  VI  I.  N.  s.  T  T 
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roiunie  viL    pletiou  of  the  purchase  in  their  contract  of  sale  and 

1845.  , 
purchase. 


WiHTEaBorroM       Xhis  appears  to  have  been  the  Chief  Justice^s  fiew; 
Ingham.       and  we  think  it  right. 

Rule  discharged. 


Fridajff 


SsiiBT  against  Browne. 


T^EBT.  The  declaration  claimed  SOU  for  use  and 
occupation  of  plaintiff's  dwelling  house^  hereditit- 
ments  and  premises,  with  the  appurtenances,  by  de- 
fendant had  &c.  at  his  request  and  by  the  sufferance 
of  plaintiff;  and  50/.  on  an  account  stated. 

Pleas:  1.  Never  indebted.     Issue  thereon. 

2.  As  to  so  much  &c.  as  relates  to  the  nonpayment 


To  a  declar- 
ation in  debt  by 
8,  far  use  and 
occupation  of  a 
menuage,  de- 
fendant plead- 
ed:  That  the 
sum  demanded 
became  due 
from  him  to 
plaintiff  for 
such  use  and 
occupation  for 
the  space  of 

one  year ;  That  the  Brewers*  Company  had  demised  the  messuage  and  certain  land  to  J.  by 
indenture  for  seventy  one  years,  with  a  proviso  (in  the  usual  form)  for  re-entry  if  J.  or 
his  assigns  should  erect  any  building  on  the  land,  eiceeding  seven  feet  in  height:  tint 
J.'s  term,  by  assignment,  vested  in  plaintiff,  who  demised  to  defendant  for  a  year,  mad 
from  thence  from  year  to  year  &c.,  at  a  rent  payable  quarterly :  that  defendant  entered,  and 
occupied  the  premises  as  tenant  to  plaintiff  during  the  year  first  mentioned  :  that,  after  the 
making  of  the  indenture,  and  before  the  term  vested  in  plaintiff,  J.  erected  a  building  on 
the  land  contrary  to  his  covenant,  and  without  the  Company's  consent,  and  that  phnoiiff 
continued  the  same  so  erected,  without  the  consent  of  the  Company  or  defendant,  until  the  i^ 
entry  after-mentioned :   And  that  afterwards,  and  after  the  expiration  of  the  said  year,  and 
after  the  accruing  of  the  caxtset  of  action^  and  while  the  Company  were  reversiooen,  and  bdbn 
action  brought,  the  Company,  under  the  said  proviso,  did,  for  the  causes  alorenid,  andfir 
the  purpoK  of  determining  the  said  term  of  seventy  one  years  from  the  eommemeemeni  sflht 
said  space  of  one  year,  re-enter,  and  eject  plaintiff,  and  defendant  as  his  tenant :  andthst  the 
Company,  after  the  expiration  of  the  said  space  of  one  year,  and  after  the  accruing  of  the  mi 
causes  of  action,  and  before  this  action  was  brought,  did  elect  to  determine,  and  did  dOit^ 
minef  the  term  of  seventy  one  years  from  the  time  of  the  commencement  of  the  aid  oae 
year,  for  the  said  breaches  of  covenant,  so  continuing  at  and  after  the  commenoeoient  of  Ik 
said  one  year.     On  special  demurrer. 

Held  that  the  plea  was  bad :   For, 

I.  No  authority  appeared  by  which  the  Company  could  or  did  determine  tbt'tenaof 
aeventy-one  years  from  any  period  except  that  of  actual  re-entry.     But, 

3.  If  the  plea  shewed  tliat  the  term  had  ceased  before  the  rent  accrued,  it  amoontidto 
the  general  issue. 

3.  If  it  shewed  only  a  determination  of  the  term  aAer  the  rent  accrued,  it  was  no  inf 
to  the  action. 
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of  40/.|  parcel  of  the  moneys  in  the  first  count  men«  Qugen*t  Benc/t. 

I  Q  A  C 

tioned,  and  to  the  damages  Sec.  by  detention  thereof:   * 

that  the  said  sum  of  40/.,  parcel  &c.,  became  and  was  ^'^^ 
due  and  owing  from  defendant  to  plaintiff,  as  in  the  first  Bmwxb. 
count  mentioned,  for  the  use  and  occupation  by  de- 
fendant of  the  said  dwelling  house  &c«  for  the  space  of 
one  year,  parcel  of  the  said  space  of  time  in  the  first 
count  mentioned,  in  manner  and  form  as  after  men- 
tioned«  And  that,  before  any  part  of  the  said  space  of 
one  year,  and  before  and  at  the  time  of  the  making  of 
the  indenture  of  demise  next  mentioned,  a  certain  Cor- 
poration, that  is  to  say,  the  Master  &c  and  commonalty 
of  the  mystery  or  art  of  Brewers  of  the  city  of  London^ 
governors  of  the  possessions  &c.  (of  a  certain  free 
school  and  almshouses),  were  seised,  as  of  fee  of  and  in 
the  said  messuage  &c.,  and  also  of  certain  other  land, 
tenements  and  hereditaments,  with  the  appurtenances ; 
and  the  said  Corporation,  being  so  seised,  heretofore  and 
before  any  part  of  the  said  space  of  one  year,  to  wit  on 
lltb  March  1835,  by  indenture  then  made  between  the 
said  Corporation  of  the  one  part  and  James  Sialey  of 
the  other  part,  did  demise  to  the  said  J.  Staley^  his  ex- 
ecutors, administrators  and  assigns,  the  said  messuage 
&C.,  together  with  the  said  other  land  Sec,  habendum  to 
Sialej/f  his  executors  &c.,  from  24th  June  then  last  past 
to  the  full  end  and  term  of  seventy  one  years  thence 
next  ensuing,  &c.,  at  and  under  a  certain  yearly  rent, 
payable  &c.  (on  the  usual  quarter  days).  And  the  said 
t7«  Staley  did,  in  and  by  the  said  indenture,  for  himself 
and  his  executors,  administrators  and  assigns,  covenant 
and  agree  to  and  with  the  said  Corporation  (amongst 
other  things),  viz.,  that  he  the  said  J.  Staley  and  his  as« 
signs  should  not  nor  would,  at  any  time  during  the  con« 
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tinuance  of  the  said  demise,  erect  or  permit  to  be  erected 
upon  any  part  of  the  said  demised  premises  any  shed, 
building,  &c.,  exceeding  seven  feet  in  height  above  tlie 
general  level  of  the  garden  or  yard  of  the  said  premises, 
without  the  consent  in  writing  of  the  said  Corporation  or 
their  assigns  thereto  having  been  first  had  and  obtained. 
Provided,  and  the  said  indenture  was  made  subject  to 
the  proviso  or  condition  &c.,  that,  if  Staley^  his  ex- 
ecutors, administrators  or  assigns,  should  make  default 
in  performing  or  keeping  all  or  any  of  the  covenants 
&c.,  it  should  be  lawful  for  the  lessors  to  re-enter,  and 
the  said  J.  Staley^  his  assigns,  &c.,  to  expel  and  eject 
Averment,  that  by  virtue  of  the  demise  Slaley  entered 
and  became  possessed,  and  that,  after  the  making  of 
the  indenture,  and  during  the  term,  and  while  the  Cop- 
poration  were  seised  of  the  reversion,  and  before  any 
part  of  the  said   space   of  one  year,  to  wit  on  &C., 
Sial(y*s  estate  and  term  in  the  premises  came  to  and 
vested  in  plaintiff  by  assignment :  that  afterwards,  and 
during  the  term,  and  before  any  part  &c.,  and  while 
the  Corporation  were  seized  &c.,  viz.  21st  June  1841, 
plaintiff  demised  the  said  messuage  &c.  with  the  ap- 
purtenances, the  same  being  parcel  of  the  said  demised 
premises,  to  defendant,  habendum  to  defendant  for  one 
whole  year  from  thence  next  &c.,  and  so  on  from  year 
to  year  as  long  as  plaintiff  and  defendant  should  re- 
spectively please,  at  a  yearly  rent  of  40/.,  payable  &c. 
(on  the  usual  quarter  days) :  by  virtue  of  which  demise 
defendant  afterwards,  and  while  the  Corporation  were 
seised  &c.,  and  during  the  said  term  of  seventy  one 
years,  and  before  the  accruing  of  any  part  of  the  causes 
of  action  in  the  introductory  part  of  this  plea  men- 
tioned, and  before  any  part  of  the  said  space  of  one  year 
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in  the  introductory  part  of  this  plea  mentioned,  to  wit  Queen's  Bench. 
on  the  day  and  year  last  aforesaid,  entered  into  the  said  ^^* 

part  of  the  said  demised  premises  so  demised  to  de-        Sclbt  . 
fendant,  with  the  appurtenances,  and  became,  and  from '     Baowxx. 
thence  until  the  commencement  &c.  and  during  the 
whole  of  the  space  of  one  year,  being  the  said  space  of 
one  year  in  the  introductory  part  of  this  plea  mentioned, 
was,  possessed,  as  tenant  thereof  to  the  plaintiff,  of  the 
said  part  of  the  said  demised  premises  so  demised  to  the 
defendant,  with  the  appurtenances,  under  and  by  virtue 
of  the  said  last  mentioned  demise,  and  for  the  said  last 
mentioned  term,  to  wit  from  year  to  year  as  aforesaid,  and 
held,  used,  occupied,  possessed  and  enjoyed  the  same 
demised  premises  as  such  tenant  during  the  whole  of 
the  same  space  of^one  year;  which  said  last  mentioned 
holding,  use,  occupation,  &c.  of  the  said  part  of  the  said 
demised  premises  so  demised  to  the  defendant  as  afore- 
said, with  the  appurtenances,  for  and  during  the  said 
space  of  one  year,  under  and  by  virtue  of  the  said  last 
mentioned  demise,  is  the  said  holding,  use  and  occupa- 
tion &c.,  by  defendant  of  the  said  messuage  &c.,  with 
the  appurtenances,  in  the  introductory  part  of  this  plea 
mentioned,  for  the  said  space  of  one  year  in  the  in  trod  uc- 
tory  part  &c.  mentioned,  in  respect  whereof  the  said  sum 
of  40/.,  parcel  &c.,  became  due  to  plaintiff  as  aforesaid. 
Averment,  that,  after  the  making  of  the  said  inden- 
ture of  demise,  and  during  the  said  term  of  seventy  one 
years,  and  while  the  Corporation  were  seised  &c.,   to 
wit  on  the  day  and  year  first  aforesaid,  and  on  divers 
other  days  and  years  afterwards,   and  before  the  re- 
entry of  the  said  Corporation  into  and  upon  the  said 
demised  premises  as   hereinafter  mentioned,  the  said 
J.  Staley  and  the   plaintiff   respectively  did  not  nor 
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Foiume  Fii.    would,  nor  did  nor  would  either  of  them,  perform  or  keep 
!__  the  said  covenants  in  the  said  indenture  contained  &c., 


^""^        but  on  the  contrary  &c.  (general  allegation  of  breaches 
Bmwnx.     of  covenant  by  omission,  commission  and  safierance). 
And    <<  that,  after  the  making  of  die  said  indentare 
of  demise,  and  before  the  said  estate  ^  &c.  ^  and  term  cS, 
years ''  &c.  **  of  the  said  J.  Staley  of  and  in  the  said  de* 
mised  premises  "  &c.  **  came  to  and  vested  in  the  plain- 
tiff as  aforesaid,  to  wit  on  the  day  and  year  first  aforesaid, 
the  said  J,  S^alej/j  amongst  other  things,  erected  and  built 
on  the  said  other  land,  demised  by  the  corporation  in  and 
by  the  said  indenture  of  demise  to  the  said  J.  Siaky  as 
aforesaid,  a  certain  building,  to  wit  a  workshop  or  out- 
house, exceeding  seven  feet  above  the  general  level  of  the 
said  garden  and  of  the  said  yard,  without  the  consent  in 
writing  of  the  said  Corporation,  and  kept  and  continued 
the  same  so  erected  and  built  until  the  time  of  the  sakl 
assignment  to  plaintiff  as  aforesaid,  without  the  consoiL 
in  writing  of  the  said  Corporation ;  and  plaintiff  kept  ami 
continued,  and  J.  Staley  permitted  to  be  kept  and  con* 
tinned,  from  the  time  of  the  said  assignment  to  plaintiff* 
until  and  at  and  after  the  commencement  of  the  saiil 
space  of  one  year  in  the  introductory  part  of  this  plesa. 
mentioned,  and  from  thence  until  the  re-entry  of  the  saiA 
Corporation  into  and  upon  the  said  demised  premises^, 
and  determination  of  the  said  term  of  seventy  one  years^ 
as  hereinafter  next  mentioned,  without  the  consent  iim 
writing  of  the  said  Corporation,  the  said  buildings 
erected  and  built  as  aforesaid,  contrary  to  the  true  ii 
tent  and  meaning  of  the  said  indenture  and  covenant^ 
and  without  the  aid  or  assistance^  leave,  licence  or  eoo*' 
sent  of  the  defendant  having  been  had  and  obtained  for 
the  said  erecting  of  the  said  building,  or  for  the  keeping 


id,  and  before  the  commencement  of  this  suit, 
S7th  Jtme  184S|  the  said  Corporation,  under 
rtue  of  the  said  proviso  or  condition  in  the  said 
contained  as  aforesaid,  did>  ns  they  lawfully 
the  several  causes  aforesaid  and  each  and  every 
md  for  the  purpose  of  ending  and  determining 
the  said  term  of  seventy  one  years  from  the 
anent  of  the  said  space  of  one  year  in  the  in- 
^  part  of  this  plea  mentioned,  re*enter  into  and 
said  demised  premises  with  the  appurtenances 
r  part  thereof  for  and  by  reason  of  the  said 
df  covenant  and  each  and  every  of  them,  so  con- 
the  commencement  of  the  said  space  of  one  year 
roductory  part  of  this  plea  mentioned,  and  the 
Bed  premises  and  every  part  thereof  again  re- 
id  enjoy  as  in  their  former  estate,  and  the  said 
B  the  assignee  of  the  said  J.  Staley  as  aforesaid, 
sfendant  as  the  tenant  and  occupier  of  the  said 
isaid  demised  premises  so  demised  to  defendant 
idy  wholly  expel  and  eject.  And  defendant  in 
that  the  said  Corporation,  being  so  seised  of 
eversion  as  aforesaid,  on  the  day  and  year  last 
and  after  the  expiration  of  the  said  space  of 
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the  said  proviso  or  condition  in  the  said  indenture  of 
demise  contained,  and  as  they  lawfully  might  for  the 
causes  aforesaid,  and  each  and  every  of  them,  did  elect  to 
determine,  and  did  determine,  the  said  term  of  seventy 
one  years  from  the  time  of  the  commencement  of  the  said 
space  of  one  year  in  the  introductory  part  of  this  plea 
mentioned,  for  and  by  reason  of  the  said  breaches  of 
covenant  and  each  of  them,  so  continuing  at  and  after 
the  commencement  of  the  said  space  of  one  year  in  the 
introductory  part  of  this  plea  mentioned.     And  the  de* 
fendant  avers   that  he  became  and   was   indebted  to 
plaintiff  in  the  said  sum  of  40il,  parcel  &c.|  for  the  use 
and   occupation    of   the   said   messuage    or    dwelling 
house,  hereditaments   and   premises,  with  the   appur — 
tenances,  so  had,  held,  used,  occupied,  possessed  and. 
enjoyed  by  defendant  by  the  sufferance  and  permissiocm 
of  the   plaintiff  for  the  said  space  of  one  year  in 
introductory  part  of  this  plea  mentioned,   under 
by  virtue  of  the  said   demise  from  year  to  year,  ii 
manner  and  form  as  in  this  plea  above  alleged,  and  nc^^ 
otherwise.     VeriGcation. 

Demurrer,  assigning  for  causes,  among  others,  tha*^ 
the  plea  does  not  traverse,  nor  properly  confess 
avoid :  that,  if  pleaded  as  in  confession  and  avoidance^ 
it  is  bad  for  not  giving  colour :  that,  if  it  sufficiently^ 
confesses,  it  does  not  sufficiently  avoid :  that,  if  intended- 
to  deny  that  defendant  ever  was  liable,  it  amounts  to 
general  issue,  and  is  also  bad  as  being  in  effect  nil  habaii 
in  tenementis:  that,  if  defendant  is  admitted  to  have 
once  liable,  it  is  not  shewn  how  he  was  discharged 
that  the  plea  is  bad  for  prolixity,  and  argumentative . 
that  it  attempts  to  put  in  issue  the  title  of  the  plaintil 
under  whom  defendant  entered :  that  it  does  not  shei 
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that  defendant  had  not  the  full  benefit  for  which  he    Queetd  Bench, 

oootracted,  nor  how  an  eviction  could  defeat  plaintiff's   * 

right  to  rent  accrued  due  before  eviction :  and  that  ^'"^ 
the  plea,  to  be  a  defence  to  that  portion  of  the  declar-  Bbowhx. 
ition  to  which  it  is  pleaded,,  should  have  gone  on  to 
shew  that  defendant  had  been  called  upon  to  pay  the 
Brewers'  Company  the  sum  pleaded  to,  or  had  been 
compelled  to  render  them  some  equivalent,  in  the  nature 
of  mesne  profits  or  otherwise,  or  that  he  might  be  so 
eompelied,  the  lessors  not  having  called  for  and  received 
payment  of  mesne  profits  from  the  plaintiff,  &c.  Joinder 
in  demurrer. 

Hugh  Hill  for  the  plaintiff.  Eviction  by  title  para- 
nomit  is  an  answer  to  the  demand  of  rent  claimed  as 
doe  after,  but  not  of  rent  due  before,  the  eviction ;  7 
Arc.  Abr.  58.  (7th  ed.),  tit.  JS^/i/,  (L);  2  RoU.  Abr.  429. 
titi20i/(O},  pi.  S.  If  it  be  contended  that  the  eviction 
relates  back,  so  that  the  rent  must  be  considered  as 
o^er  having  become  due,  the  plea  is  bad,  as  amounting 
to  the  general  issue ;  Prentice  v.  Elliott  (a).  If  the 
eviction  be  supposed  to  take  efiect  up  to  the  com- 
iQeooement  of  the  supposed  tenancy  (which  the  plea  may 
i^  understood  to  imply),  the  defence  is,  in  effect,  nil 
l^oit  in  tenementis  :  and  that  plea,  set  up  by  a  tenant 
■gUnst  the  landlord  under  whom  he  came  in,  is  bad, 
whether  pleaded  directly,  as  in  Syllivan  v.  Stradling  (6), 
^  indirectly  and  circumstantially,  as  in  Palmer  v. 
Eimf  (c)  and  Alchome  v.  Gomm  {d).  The  eviction  here, 
bring  the  period  of  tenancy  mentioned  in  the  declaration, 

at  any  rate  only  constructive,  and  could  be  no  an- 

Ca)  5M.t  if.  €06.  (b)  2  IFiU.  208. 

(c)  S  IM.  Bay.  155a  ((/)  2  Bing.  54. 
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swer  unless  the  defendant  had  been  oompelled  to 

.  rent  to  some  other  person  than  the  plauiti£^  wU 

not  averred.    In  Baynton  v.  Bobbet  (a)  the  action 

covenant  for  rent  of  a  river  passage  and  tolla^  den 

by  plaintifis  to  defendant,  the  declaration  averring 

defendant  occupied  and  enjoyed  the  premises,  bni 

not  pay  &c.     The  defendant  pleaded  that  the  plaii 

'  at  the  time  of  the  demise,  had  nothing  of  passage  o 

in  the  river  aforesaid  which  they  could  demise  or  | 

to  defendant,  per  quod  defendant  could  not  taki 

advantage  and  profit  &c.,   but  was  wholly  dep 

thereof  &c.     On  demurrer,  the  plea  was  held  in 

cient,  *^  first,  because  it  was  set  forth  in  the  declan 

that  the  defendant  had  enjoyed  the  passage  and  | 

granted,  and  then  the  rent  must  be  paid  so  loog; 

eviction  be  pleaded  in  bar  to  rent,  it  must  be 

grown  due  after  the  eviction,  20  H.  6.  22  (£)•     If  s 

seisor  lets,  rendering  rent,  and  the  disseisee  enters 

the  rent  day,  yet  an  action  of  debt  lies  for  the 

accrued  before;  therefore  the  defendant  should 

traversed  the  enjoyment."    This  was  the  opinion  o 

Court,  although,  **  after  the  regress  of  the  disseisee 

law  adjudges  as  to  the  disseisor  himself,  that  the 

hold  has  continued  in  the  disseisee  " ;  Lt/mrTs  Gora 

And  it  is  reasonable  that  the  tenant,  having  had 

for  which  he  bargained,  should  pay  the  party  u 

whom  he  held.     In  Grobham  v.  Thomboraugh  (if),  i 

action  of  debt  for  rent  the  defendant  pleaded  an  ei 

of  the  land  by  a  stranger,  upon  a  statute  stifle  acki 

ledged  before  the  demise,  but  shewed  that  the  I 


(a)  2  Ventr.  67. 

(6)  See,  as  to  this  reference,  18  Vin.  Abr.  489.  tit.  JReni  (O),  pL 
marg. 
(c)  1 1  Rep.  46  b.  51  b,  {^d)  Hob,  8S.  (5th  ed.; 
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Mb  (a)    was  executed  after  the  rent  dae;   and   the  Queen't  Bench, 

1845 
Bunttff  thereupon  demurred,  and  had  judgment,  be- J 

lase  die  rent  was  due  before  the  liberate  executed.  ^"'^ 

V. 


JUxherberi^  contra.  It  is  true  that  a  tenant  is  es- 
3ped  from  setting  up  a  defect  existing  in  his  land- 
rd's  title  at  the  time  of  the  demise :  and  Bayntcn  v. 
^ilbet  (b)  and  Grobham  v.  Thomborough  (c)  prove  only 
Rti  where  the  defect  is  such,  the  tenant  cannot  make  it 
defence  to  an  action  for  rent  due  before  he  has  been 
icted.  But  he  may  allege  that,  although  the  landlord 
jd  title  when  the  lease  was  granted,  such  title  has 
^n  determined  by  matter  subsequent;  Doe  dem. 
ihusden  ▼•  WaUcn  (d),  Bume  v.  Bichardson  (^),  Doe 
Strode  v.  Section  (g)  (observations  of  Parke  B.), 
dem.  Higginbotham  v.  Barton  (A),  Claridge  v. 
ltM€kenxie  (i).  Where  the  landlord's  estate  is  de- 
rminable  on  a  forfeiture,  the  tenant  cannot  know  that 
wrill  determine  till  the  forfeiture  is  actually  enforced 
r  the  party  entitled ;  no  stranger  can  allege  the  for- 
rtare ;  Boberts  v.  Davey  (k) :  the  tenant,  therefore,  is 
cptosed  to  a  hardship  which  does  not  arise  where  the 
i^piration  of  the  landlord's  interest  has  depended  upon 
ircumstances  which  might  be  previously  ascertained. 
%e  entry  of  the  superior  landlords  in  this  case  would 
nlate  back  to  the  time  when  the  forfeiture  was  in- 
cited. [Paiteson  J.  Is  there  any  authority  for  that 
Proposition  ?]     Doe    dem.   Lawrence  v.  Skafoocross  (/}, 

(c)  See  Com.  Dig.  Statute  Staple  (D  6.). 

(ft)  S  Ventr.  67.  (c)  J7o6.  62. 

(d)  2  St«Krk,  N.  P.  C.  230.  (<?)  4  Taurd,  720. 
{g)  2  Cro.  M.  i  R.  728.  730.     S,  C.  Tjfr.  i  G.  19. 

(A)  11  ^.  4^^.307. 

(i)  4  Man,  ^  G.  143.     And  tec  Down*  t.  Cooper,  2  Q,  B.  256, 

{k)  4B.i  ^d.  664.  (0  3 i?.  {r  C:  752. 
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Doe  dem.  Bryan  v.  Bancks  (a).    And,  if  that  be  so,  ibe 
tenant^  without  fault  of  his  own,  might  become  liable  to 
the  original  landlords  for  all  the  subsequent  oocupatioD« 
The  law  as  to  the  situation  of  a  tenant  under  a  land*^ 
lord  whose  title  is  defeasible  was  much  considered  im 
Partington  v.  Woodcock  (fi). 

The  plea,  in  this  case,  would  have  amounted  to  the 
general  issue  if  its  effect  had  been  to  deny  that  the  rent 
ever  became  due :  but  it  confesses  that  fact  and  shews 
matter  in  discharge.     Lord  Denman  C.  J.»  in  Bright  r. 
Beard  (c),  puts  the  plea  of  eviction  on  the  same  footing 
in  this  respect  with  a  plea  of  payment.     \_Patte90nJ.  Is 
not  the  effect  of  this  plea  that,  during  the  year  in  ques* 
tion,  you  were  not  holding  by  the  plaintiiPs  permis* 
sion  ?]     The  tenancy  was  defeasible  only.     During  the 
year,  rent  became  due  to  the  plaintiff  at  each  quarter 
day :  but,  when  his  title  ceased  by  the  forfeiture,  that 
claim,  as  to  him,  was  discharged,  the  forfeiture  operatii^ 
retrospectively.     It  was  as  if  there  had  been  a  release 
The  occupation  by  piaintifif  s  permission  before  the  re- 
entry is  admitted ;  and  Waddilaoe  v.  Bamett  {d)  shews 
that,  as  to  rent  which  accrued  before  that  time,  the  p(^ 
sent  defence  could  not  have  been  made  under  a  plea  of 
Non  assumpsit.     The  plea  does  not  deny  the  oontrMt} 
but  shews  collateral  circumstances  by  which  the  right  to 
sue  upon  it  might  be,  and  was,  taken  away*     The  argo* 
nient  is  the   same  as   that  which  prevailed  in  Smari 
V.  Hyde  (e).     In  Com.  Dig.f  Action  fqxm  the  Case  vpf^ 
Assumpsit  (G.),  it  is  laid  down  that,  *Mf  upon  a  loao> 
man  promise  the  re-delivery  of  the  thing,  and  afterwards 


ts  in  any  sort  depending  upon  tbe  interesL" 

ail  in  reply.  Whatever  argument  would  make 
%  good  in  substance  shews  it  to  be  bad  in  form, 
re-entry  determined  the  tenancy  retrospectively, 
indant,  during  all  the  time  on  which  the  re-entry 
i,  was  a  trespasser,  liable  for  mesne  profits :  but 
I  direct  denial  of  what  is  alleged  in  the  declar- 
{Pattesoa  J.  The  declaration  does  not  proceed 
be  relation  of  landlord  and  tenant.]  Winler- 
T.  Ingham  {b),  decided  in  this  Court  today, 
o  shew  that  that  relation  is  necessary.  ^Paite- 
We  expressly  guarded  against  such  a  cunclu- 
The  defence  here  does  not  turn  upon  a  discharge 
from  collateral  matter,  but  sets  up,  as  was  done 
tice  V.  Elliot  (c),  a  change  in  the  relation  be- 
cbe  parties,  by  which  the  defendant  was  freed 
ibility.  No  case  has  been  cited  in  which  the 
i's  title  bos  been  held  to  be  retrospectively  de- 
d  in  the  indefinite  manner  contended  for  here : 
iimination  has  always  been  relied  upon  as  taking 
rom   a  particular  day,  of  which,  usually,  the 
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wrongdoer  by  the  erection  of  a  building  in  brw 
his  covenant  before  the  premises  were  assigned  It 
plaintifT;  therefore,  if  the  argument  on  the  otha 
be  correct,  the  plaintiff  is  in  the  condition  of  one 
never  had  any  right  in  the  premises.  As  to  Wad 
V.  'Bamett  (a),  Tindal  C.  J.  there  distinctly  laid 
that  the  notice  by  the  mortgagee  (which  answers  I 
re-entry  here)  changed  the  relations  of  parties  pre 
tively,  but  did  not*  alter  the  character  of  the  by* 
occupation.  Partington  v.  Woodcock  (£)  is  an  anti 
in  favour  of  the  plaintiff. 


Lord  Denman  C.  J.    This  plea,  however  consic 
cannot  be  an  answer.     The  declaraticm  is  for  nsi 
occupation.     The  defendant  says  ^^true,  I  had 
and  occupation,  but  I  held  under  a  lessee  who  fiul 
perform  his  covenant  with  the  superior  landloni 
that  landlord  re-entered,  and  all  the  rights  in  the 
mises  accrued  to  him."    But  we  ought  to  know 
this  took  place.     If  it  was  after  the  rent  sued  fo 
came  due,  the  plea  is  no  answer.     If  it  was  before] 
not  understand  how  the  case  is  put.     The  plea 
that  the  Corporation  re-entered  after  the  expirati 
the  said  space  of  one  year,  and  after  the  causes  off 
accrued ;  and  that  they  elected  to  determine,  an 
determine,  the  said  term  of  seventy  one  years  froi 
time  of  the  commencement  of  the  said   space  o 
year.     I  do  not  know   what  is  meant  by  this. 
is  meant  that  the  act  of  re-^ntry  related  back,  it  si 
have  been  so  stated,  and  then  the  allegation  would 
raised  a  distinct  question  of  law,  and  upon  the  evid 
The  plaintiff  is  entitled  to  judgment. 


(a)  2  New  Ca.  5S8. 


(6)  GA,^  E,690i 
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S'atteson  J.     I  am  of  the  same  opinion.     The  plea  Queen*»  Bench, 

1845. 


r<msts  that  the  plaintiff  had  a  title ;  and  that,  being  in-  

JL  tested  in  the  premises,  he  demised  to  the  defendant.         ^'^'^ 

:    MB^  therefore,  shewn  that  an  interest  passed  from  the       Bmwvc 

Vmm  intiff  to  the  defendant.     The  defendant  then  was  to 

B^w  that  the  interest  was  determined.     But,  if  the  plea 

that  the  interest  had  been  determined  before  the 

in  question,  it  denies  an  occupation  by  permission 

r  the  plaintiff,  and  amounts  to  the  general  issue.     If  it 

Lieges  that,  although  the  defendant  did  occupy  by  the 

Icaintiff's  permission,  yet  the  plaintiff  is,  by  matter  sub- 

^qoent,  precluded  from  recovering,  what  was  the  matter 

rbich  so  determined  the  interest?    The  plaintiff  was 

essee  of  the  Brewers'  Company,  under  an  indenture  with 

i  proTiso  for  determination  by  re-entry  of  the  lessors 

m    breach  of  certain  covenants.     Then  it  is  alleged, 

potntedly,  that,  ^^  after  the  accruing  of  the  causes  of 

action"  now  declared  upon,  the  corporation  entered; 

but  it  is  said  that  they  entered  to  determine  the  interest 

as  from  a  previous  time.     I  do  not  find  that  the  proviso 

enabled  them  to  determine  as  from  any  time  but  that  of 

the  actual  re-entry :  and,  if  it  did  not,  the  effect  of  the 

plea  must  be  that  they  did  determine  from  the  time  of 

the  re-entry ;  they  could  not  do  so,  arbitrarily,  from  an 

earlier  time.      Therefore  the   interest  by  which   the 

{iaintiff  is  entitled  was  not  determined  till  after  the  rent 

bad  accrued.     There  is,  indeed,  a  separate  averment 

tbat  the  Corporation  "  did  elect  to  determine,  and  did 

determine,  the  said  term  of  seventy  one  years  from  the 

^tue  of  the  commencement  of  the  said  space  of  one 

J^r;**  but,  unfortunately,  that  also  is  introduced  by  the 

^^pression  ^*  after  the  accruing  of  the  causes  of  action  :^ 

^^  that  the  election  was  not  till  after  the  causes  of  action 
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had    arisen,  any   more    than    the   re-entry, 
therefore,   the   plaintiff's   interest  continued 
causes  of  action  accrued,  in  which  case  the 
maintainable,   notwithstanding   the  plea;    or 
amounts  to  the  general  issue. 


Williams  and  Coleridge  Js.  concurred. 

Judgment  for 


Friday^ 
June  6th« 


Taylor  against  Stendall. 


To  an  action  tf^  ASE.  The  second  count  of  the  dcclaratioi 
for  prostrating  that,  before  and  at  the  time  &c.,  a  wall  ai 

Ing  *on"part!*of'  ^"g  ^^  plaintiff,  situnte  &c.,  and  abutting  &c.,  an< 
fain  material!  ^'^^^  °"  which  the  same  was  erected,  and  also 
on  a  close,  in      niessuaffe  &c.  of  plaintiff,  situate  &c.,  were  in 

which  wall  and  o  i  ' 

close  plaintiff'     session  and  occupation  of  T.  C.  as  tenant  tl 

was  interested 

as  reversioner,     plaintiff,  the  reversion  then  belonging  to  plait 

defendant 

pleaded  that  his   defendant,  well  knowing  &c.,  whilst  the  said  w 

own  dwelling  .,  o  .        ,  .        , 

house,  which  he  ^ud  mcssuage  &c.  wcrc  so  in  the  possession  « 
rjdde^Uy^'  whilst  plaintiff  was  so  interested  &c.,  to  wit 
hU*defauu"fell  ^"^  ^"  divers  Other  days  &c.,  wrongfully  &c., 
"^d"h*'**  ^'^  ^'^®  '^^^®  ^"^  against  the  will  of  plaintiff,  pulh 
down,  and  that    prostrated  and  destroyed  a  great  part,  to  wit  &t 

afterwards,  and 

before  action  Said  wall  and  building,  and  wrongfully  &c.  ere 
within  a  reason-  huilt  n  great  part  of  divers  edifices  and  building 
fendanTcai^'      f°"^  edifices  &c.,  upon  part  of  the  said  wall  &c. ; 

fully,  and  at  his 

own  expense,  erected  and  built  the  said  wall  upon  tlie  said  close,  and,  in  and 
erecting  and  building,  necessarily  and  unavoidably  committed  tife  grievances  ftc 
unnecessary  damage  &c.,  and  thereupon  and  then,  to  wit  at  the  times  when  &c  , 
expense,  repaired  all  damages  sustained  by  plaintiff  by  reason  of  tlio  grievances 
Held,  on  demurrer,  no  answer  to  the  action. 
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t>DgfaIIy  &c  erected  and  built  a  great  part  of  divers  Queen's  Bench. 

fices  &c.  to  wit  &c.,  upon  the  said  close;  and  put, L— 

iced  and  laid  divers  large  quantities  of  bricks,  stones       Taylo*  . 
•9  to  wit  &c.,  partly  upon  the  said  wall  and  building,      Swkdalu 
i  partly  upon  the  said  close ;  and  kept  and  continued 
••  (the  parts  of  buildings  &c.,  so  erected,  and  the 
icks,  stones  &c.,  so  put,  placed  &c.)  from  the  time 

erecting  &c.  until  the  commencement  of  this  suit ; 
d,  while  T*  C.  was  tenant  &c.,  to  wit  on  &c.  (the 
unt  then  averred  injuries  to  the  messuage) :  by 
eans  whereof  the  wall,  building  and  close  became 
id  were  encumbered,  damaged  &c.,  and  the  messuage 
•c  was  weakened  and  fell  down,  and  the  plaintifiF  was 
rejudiced  in  his  reversionary  estate  &c. 

5d)  plea*    As  to  so  much  of  the  second  count  as  re« 
Btes  to  the  wall  and  building  and  piece  or  parcel  of 
and,  in  that  count  mentioned,  on  which  the  said  wall 
m  erected  and  built :  tliat,  before  the  several  times 
vhea  &c.,  defendant  was  the  occupier  of  a  certain 
iwelling  house  near  to  and  adjoining  the  said  wall  and 
slose  of  him  the  plaintiiF:  and  that,  before  the  said 
several  times  when  8cc.,  to  wit  on  &c.,   defendant  re- 
pured  the  said  dwelling  house ;  and,  whilst  he  was  re- 
puriog  the  same,  by  accident  and  against  his  will,  and 
without  any  default  on  defendant's  part,  it  fell  down  to 
uid  upon  the  ground,  and,  in  so  falling  down,  fell  upon 
Ae  said  wall  and  close  of  him  the  plaintiff  so  adjoining 
u  aforesaid,  and  threw  the  said  wall  down  to  and  upon 
lie  ground :  And  that  afterwards,  and  before  the  com- 
DCDcement  of  this  suit,  and  within,  reasonable  time 
fter  the  said  accident,  to  wit  at  the  said  several  times 
ben  &c.,  he  the  defendant  in  a  careful  and  proper 
tanner,  and  at  his  own  expense,  erected  and  built,  and 
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caused  and  procured  to  be  erected  and  built,  the  said 
wall   in  and  upon  tlie  said  close,  and  kept  and  con- 
tinued and  caused  and  procured  to  be  kept  and  con* 
tinned,  the  same  so  for  the  space  of  time  in  the  second 
count  mentioned.     And  that  in  and  about  the  erecting 
and  building  of  the  same  he  the  defendant,  at  the  said 
several  times  when  &c.,  did  necessarily  and  unavoid- 
ably commit  the  grievances  in  that  count  mentioned  so 
far  as  they  relate  to  the  said  wall  and  close,  doing  no 
unnecessary  damage  to  the  said  close :  And  he  further 
saith  that  he  thereupon  and  then,  to  wit  at  the  said 
several  times  when  &c.|  at  his  own  expense  repaired 
all  damages  sustained  by  the  plaintiff  by  reason  of  the 
premises  in   the   introductory  part  of  this  plea  men- 
tioned, which  are  the  said  several  grievances  in  the  said 
count  mentioned  so  far  as  they  relate  to  the  said  wall 
and  close.     Verification. 

Demurrer,  assigning  for  causes,  among  others,  that 
the  plea  does  not  sufficiently  confess  and  avoid,  or  deof) 
that  part  of  the  count  to  which  it  is  pleaded:  that  it  is 
left  ambiguous  whether  the  plea  be  intended  as  a  plea 
of  the  general  issue  or  of  satisfaction  and  discharge: 
that,  if  intended  as  a  plea  in  satisfaction,  it  does  not 
shew  an  acceptance  by  plaintiff:  that  the  plea  does  DOt 
shew  leave  or  license  given  by  plaintiff  or  any  othff 
person  for  defendant's  erecting  or  continuing,  or  causing 
to  be  erected  &c.,  the  said  wall  in  the  plea  mentioned: 
that  the  plea  amounts  to  Not  Guilty,  and  should  have 
concluded  to  the  country :  and  that  it  is  donble,  alle^ 
ing,  first,  that  plaintiff's  wall  was  accidentally  thrown 
down,  and,  secondly,  that  defendant  at  his  own  expense 
erected  the  wall  in  the  plea  mentioned*  Joinder  in  tk* 
murrer* 
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WkiUkurUf  for  the  plaintiff,  was  stopped   by  the  QMeetd  Bench. 
Brt.  ^^^^- 

Tatlok 

T. 

jf.  Atkinson^  contra.  In  Bell  v.  Toaeniyman  (a),  a  fl»«w>ALi. 
e  something  like  this,  judgment  was  given  for  the 
intiff:  but  the  observations  of  the  Court  are  not 
elusive  against  such  a  plea  as  the  present.  The 
ion  here  is  substantially  the  same  as  the  old  action 
Waste  in  the  ienuit :  and,  in  Com.  Dig.  Wast  (E  5.), 
»  laid  down  that  the  action  '^  does  not  lie,  if  the  waste 
I  by  tempest,  lightning,  &c.,  if  it  be  repaired  in  con- 
lient  time."  [Coleridge  J.  The  defendant  here  was 
a  tenant.]  The  reversioner  might  have  his  action 
iwaste  against  a  stranger.  The  doctrine  stated  by 
«yii5  as  to  timely  repair  is  also  found  in  8  Bac. 
-•  391  (i),  tit.  Of  Waste  {E);  2  Bro.  Abr.  322  b. 
►  a.  Waste,  pi.  14,  105;  2  Boll.  Abr.  682,  Triall 
^dence)  (E),  pi.  3. ;  2  Inst.  302.  The  present  de- 
^e^  therefore,  would  have  been  available  in  the  old 
on  of  Waste.  [^ColeridgeJ.  Have  you  any  instance  of 
h  an  action  against  a  stranger  ?]  In  8  Bac.  Abr.  381, 
Of  Waste  {A)  (in  marg.),  it  is  said  to  have  been  resolved 
t  the  word  •*  firmarii "  in  the  Statute  of  Marlbridge 

•  H.  3.  c.  23.  s.  2.)  <<  should  extend  to  strangers ; " 
which  Hammond  v.  Webb  (c)  is  cited.     [Lord  Den-^ 

n  C.  J.    It  appears  by  Com.  Dig.  Wast  (E  5.),  and 

•  other  authorities,  to  be  the  right  and  duty  of  the 

»)  1  Q.  B.  766.  (6)  7th  ed. 

c)  10  Mod,  281.  Salkeld  Serjt.9  arguendo  (on  a  different  subject)^ 
t^  it  to  haT«  been  so  resolved.  The  passage  may,  perhaps,  be  an  in- 
^^Qlte  reference  to  2  Jfut.  145»  where  it  is  said  (citing  yiearb, 
«».21  H.  7.  37  A.  pL  45):  "  This  acf  (Marlbridge)  «  prohibiteth 
^  formers  shall  not  do  waste,  and  yet  if  they  suffer  a  stranger  to  do 
^t  they  shall  be  charged  with  it»  for  it  is  presumed  in  law,  that  the 
QMrma  withstand  it.*' 

U  U  3 
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tenant  to  repair  before  action  brought:  bat  it  doesBotr 
follow  that  a  stranger  can  go  in  and  repair.  CderidotL 
You  must  maintain  that  you  have  a  right  to  enter  and 
repair,  whether  tlie  owner  of  the  premises  be  willing  or 
not.  Your  plea  admits  that  you  were  bound  to  do 
something ;  you  say  you  repaired :  but  had  you  a  right 
to  commit  a  trespass  in  order  to  repair?]  The  dcclait- 
tion  does  not  complain  of  a  trespass.  \Cdleri^h 
Still,  the  question  is  whether  such  an  act  can  be  a 
defence.  Lord  Denman  C.  J.  There  is  a  vested  right 
of  action :  the  plea  states  a  kind  of  set-off:  but  that 
is  no  answer.  The  tenant,  in  case  of  waste,  is  boood 
to  do  the  repairs^ 


Per  Curiam  («), 


Judgment  for  plaiotilE^U 


(a)  Lord  De)tmatl  C.  J.}  Patteton,  JFUliams  and  Cohridge  Js. 


Pridcu/, 
June  O'tli. 


Bessell  agahist  Landsberg. 


^carTo  J^'  ASSUMPSIT  for  use  and  occupation  of  part  of 

gave  his  land-  dwelling  house ;  for  money  paid;  and  on  aa 

lord  nouce  to  ^                 '                        J    t          > 

quit,  ending  at  count   Stated.      Pleas.     1.  Exccpt  as   to  2/.  lOi.  W^ 

a  time  within 

half  a  year.  parcel  of  the  sums  mentioned  in  the  last  twp  counts* 

The  landlord  ^^ ,                           .         -r              ,                            -r-i                       f  ^  - 

at  first  ac-  J>on  assumpsit.     Issue  thereon.     2.  Except  as  awre- 

ulrimauiy  re-  ^^^^ '  l^ayi^ent,  and  acceptance  in  satisfaction.    R^'*^ 

[hrluce^X  ^"^^^"'  denying   the  payment  and  acceptance,    foa^ 

tenant  quitted  {hereon.    3.  As  to  the  2/.  10^.  6i.,  payment  of  2i  H*^* 

according  to  ^i    J 

his  notice,  and  into  Court;  which  Plaintiff  accepted  la).     The  plaintifli 

the  landlord  t           \    / 

imtercd  and  did 

some  repairs.     Held,  tliat  the  tenancy  wa^  not  determined. 


(a)  There  were^otbcr  pleading^  not  material  to  this  n^ctl 


sndant  became  tenant  to  plaintiff  of  tlie  house 
ion  on  May  1st,  1813,  by  agreement  not  in 

On  January  SI stt  ISH,  he  gave  plaintifT  a 
lotice  of  his  intention  to  quit  on  the  following 
fay.    The  plaintiff  assented  when  first  served 

notice,  but  afterwards  contended  that  he  was 
o  h&lf  a  year's  notice  ending  on  Mai/  1st,  for 

tenancy  was  a  yearly  one.  The  defendant 
that  the  holding  was  only  quarterly ;  and  lie 
he  premises.  The  plaintiff  afterwards  entered, 
ioy,  1844,  did  some  repairs,  for  which  heclaioied 

from  the  defendant.  Evidence  was  given  on 
that  the  holding  was  yearly:  but  the  defendant 
hat,  even  if  this  were  so,  the  half  year's  notice 
ed,  the  plaintiff  having  accepted  the  notice  to 
tftry  1st,  and  both  parties  having  acted  upon  it. 
d  Chief  Justice  thought  that  the  yearly  tenancy 

been  legally  determined ;  and  a  verdict  was 
r  the  plaiolilf,  for  211.  on  the  count  for  use  and 
>n,  leave  being  reserved  to  move  to  enter  a 

Verdict  for  defendant  on  the  other  counts. 
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quit;  and  the  interest  In  the  premises  was  well  determined. 
The  transactions  proved  would  clearly  amount  to  a  sur- 
render, were  it  not  for  the  Statute  of  Frauds,  29  C  2* 
c.  3.  s.  S. :  but  it  has  been  held  since  the  statute  that  a 
yearly  tenancy  might  be  determined  by  the  landlord's 
acquiescence  in  the  tenant  s  departure  at  less  than  half 
a  year's   notice ;    Shirley  v.  Newman  (a),   Redpati  v. 
Boberts  (i).     [Patteson  J.     The  authorities  as  to  sur- 
render by  operation  of  law  were  considered  lately  in  the 
Court  of  Exchequer :  and  I  think  it  was  said  that  a  sar^ 
render  would  not  result  from  the  mere  conduct  of  parties 
unless  some  act  had  been  done  which  took  effect  as  an 
estoppel  (c).]    Where  a  tenancy  is  to  be  determined  by 
notice,  the  parties  may  agree  to  substitute  a  shorter  notice 
for alonger.  IPattesonJ. cited  Johnst(mey.Hudlestone{d),1 
There  the  question  arose  on  the  pleadings :  here  there 
was  evidence  from  which   the  jury  might  reasonably 
infer  an  agreement  to  waive  the  longer  notice.     [Lord 
Denman  C»  J.     I  thought^  there  was  no  consideration 
for  a  waiver.     The  cases  in  Espinasse  are  consistent 
with  the  supposition  of  an  original  agreement  to  detei^ 
mine  at  less  than  six  months'  notice.     Patteson  J.     The 
question  here  is,  whether  a  yearly  tenant  can  by  any 
act  short  of  surrender  in  writing  or  six  months'  notice 
put  an  end  to  the  tenancy.     Lord  Denman  C.  J.    On 
the  facts  here,  it  seems  that  the  parties  were  disputing 
whether  the  tenancy  was  for  a  year,  or  from  year  to 
year ;  and  the  landlord  ultimately  stood  upon  his  right 
to  a  six  months'  notice.] 

Cur.  adv.  to//. 


(a)'  1  Etp.  N.  p.  C.  S65. 

(c)  See  Lyon  t.  Besd,  13  M,  4;  W.  285. 

(d)  4^.A-C922. 


(6)  3  Ewp.  A1  P.  C  225. 
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XiOrd  Denman  C.  J,  now  delivered  the  judgment  of  Qu^n^M  Bench. 

1845. 
the  Court     It  was  contended  in  this  case  that,  although  * 

the  notice  to  quit  was  insufficient,  there  was  a  waiver  of       KEMEti- 

half  a  year's  notice,  both  parties  having  acted  on  a     Landsdero. 

shorter  one.     But  we  think,  referring  to  Johnstone  v. 

Hudlestonc  (a)  and  other  cases,  that  this  Is  no  sufficient 

answer.     Consequently  there  will  be  no  rule. 

Rule  refused  (6). 

(«)  4B.^a  922. 

(6)  See  Doe  dem*  Murrell  v.  Milward^  S  M,  ff  W,  S28.,  and  cases  there 
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The  Queen  against  The  Inhabitants  of 

Kenilwobth, 


On  examin- 
ation before 
removing  ma- 
giftrates,  it  was 
depoied,  in 
order  to  let  in 
secondary  evi- 
dence of  an 
indenture  of 
apprenticeship 
(not  parochial)* 
that  D.  had 
possession  of  it 
after  the  ap- 


I^N  appeal  against  an  order  of  justices,  whereby 
Charles  Dencer^  his  wife  and  three  children,  were 
removed  from  Bcrmondsey  in  Surrey  to  the  parish  of 
Kenilworth  in  WaiV)ickskire,  the  sessions  confirmed  the 
order^  subject  to  a  case  which  was  substantially  as  fol- 
lows. 

The  ground  of  removal  was  an  alleged  settlement 
of  the  pauper  in]  Kenilworth^   by  the  apprenticeship 
and  had  stated/  of  Joseph  Deticei'y   the  deceased  father  of  the  male 

in  answer  to  in- 
quiry, that  she,    pauper, 
i).,  had  given  it 
to  SI,  the  master 
of  a  workhouse 
in  which  J), 
was  an  inmate ; 
that  S,  was 
dead,  and  &*8 
widow  had 
stated,  in  an- 
swer to  inquiry, 
that  she  had 
searched  S,*b 


The  indenture  of  apprenticeship  was  not  produced, 
either  before  the  removing  magistrates  or  at  the  ses- 


sions. 


The  appellants  objected,  under  their  grounds  of 
appeal,  that  there  was  not  sufficient  proof  to  let  ia 
secondary  evidence  of  the  contents  of  the  indenture; 


papers,  but 

could  not  find  the  indenture,  and  had  given  up  all  the  parish  papers  to  an  assistant  offf- 
seer :  it  was  further  deposed  that  the  said  assistant  overseer  stated,  in  answer  to  ioqioiT, 
that  he  had  examined  the  papers,  but  did  not  recollect  seeing  the  indenture,  and  faii 
handed  over  the  papers  to  anotlicr  assistant  overseer:  and  it  was  proved  that  this  \wAbd 
searched  the  papers,  but  could  not  find  the  indenture :  that  the  master  and  matron  of  i 
workhouse,  in  which  D.  (after  the  inquiry  first  stated)  had  died,  stated  that  no  papenmn 
found  in  2}.*s  possession  at  her  death :  that  the  widow  of  the  solicitor  who  prepared  tbe 
indenture  stated  that  her  husband's  papers  were  in  possession  of  P. :  and  that  the  aid 
papers  in  P.*s  possession  were  searched,  but  the  indenture  could  not  be  found. 

On  this  proof,  the  magistrates  received  the  secondary  evidence. 

On  appeal,  proof  was  given  as  above,  and  also  direct  proof  of  the  search  of  the  pipcn 
by  S,*t  widow. 

On  this  proof,  the  sessions  received  the.  secondary  evidence. 

Held:  1.  That  the  magistrates  and  sessions  were  to  judge  for  themselves  whether tk 
proof  of  bon&  fide  search  was  satisfactory,  and  that  this  Court  would  not  disturb  tbetr 
xonclusion  without  seeing  that  it  was  one  which  they  could  not  legitimately  come  ta 

2.  That  the  conclusion  here  appeared  legitimate  in  each  case,  and  could  not  be  impcMtef 
«  derived  in  part  from  hearsay  evidence. 


if  thetn,  and  afienvards  on  the  occasion  of  the 
ice  being  ofTcred  viva  voce  by  the  respondents  in 
i-oof  of  tlieir  case.  The  objection  was  overruled 
zh  instance:  but  tlie  sessions  reserved  the  points 
e  opinion  of  this  Court 

e  examinations,  so  far  as  they  relate  to  the  qI- 
setdement,  were  as  follows. 

Uiam  Comwell,  &c. :  "  That,  upon  information 
led  from  Charles  Deiicer  (the  pauper),  he,  in  the 
lof^gust  1S40,  went  to  the  parish  o?  Kenilworlh 
»  county  of  Waraick,  with  the  view  of  obtaining 
iprenticeship  indenture  of  Joseph  Dencer,  the  father 
i  pauper  Charles  Dencer^  from  Susannah  Dencer, 
luper's  mother,  in  whose  custud^r  it  was  supposed 
That,  on  arriving  there,  he  found  that  the  said 
nah  Dencer  vras  an  inmate  of  fVarwick  union  work- 
,  at  the  charge  oi  Kenilworth  parish :  that  he  went 
T,  and  saw  the  said  Susannah  Dencer,  who  stated 
on  her  becoming  an  inmate  of  the  Kxnilicortk 
louse,  she  gave  her  late  husband's  apprenticeship 
ture  to  Mr.  Squires,  the  master,  and  that  she  liad 
seen  it  ance."     **  That,  upon  such  informatioD, 


644  ;Q.B.  trinity  TERM, 

Foiume  viL  ceased  to  be  chargeable ;  and  no  further  search  became 

1845.  .1  yy 

then  necessary. 


The  QuBKN 


V. 


«<  That,  on   the   10th   day  of  Jtme^  1848,  the  said 
"^anu  o^f***"    P»"P^^  Charles  Dencer,  with  his  wife  and  fiimily,  again 
JCmilwoeth.    became  chargeable;   and   he,  this   examinant)  in  the 

month  of  Jidj/  last,  went  to  Kenilworik  to  make  further 
search  after  the  said  apprenticeship  indenture :  that  be 
again  saw  Mrs.  Squires,  who  stated  that  the  whole  of 
the  papers  belonging  to  the  parish  of  Kenilwarth^  which 
were  in  her  late  husband^s  possession  at  the  time  of  his 
death,  she  had  delivered  up  to  one  Mr.  William  SuUm, 
the  assistant  overseer  of  that  parish."     ^^  That  be  saw 
the  said  William  Sutton^  who  acknowledged  to  having 
had  the  papers  of  the  late  Mr.  Squires :  that,  when  be 
received  them,  he  carefully  examined  them,  but  had  no 
recollection  of  seeing  the  apprenticeship  indenture  of  tbe 
said  Joseph  Dancer  \  that  he  had  since  handed  over  the 
papers  to  Mr.   William  Hopkins,  the  present  assistaat 
overseer."      And  this  examinant  further  saith  *'tfaat 
he  waited  on  the  said  William  Hopkins,  who  acknov« 
ledged   having  had  the  papers  of  the  late  Mr.  Squira 
from  the  said   William  Sutton;  that  he  had  carefull; 
gone  through  them,  but  had  never  seen  any  indenture 
relating  to  the  said  Joseph  Dencer.*'    And  this  exami- 
nant also  saith  ^^  that  the  said  William  Hopkins  nude 
search  amongst  the  said  papers  of  the  late  Mr.  Squirth 
while  he,  this  examinant,  waited;   but   no  such  ap- 
prenticeship indenture  could  be  found."     '<  That  be 
then  went  to  Mrs.  Coates,  of  Lillington  near  Leamint 
ton,  in  the  said  county  of  Warvoick,  the  widow  of  the 
late  Mr.  Watts,  the  solicitor  who  prepared  tbefaidio* 
denture,  from  whom  he  ascertained  her  late  buabaod's 
papers  were  in  the  possession  of  Messrs.  Pooliisi 
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HaymeSj  solicitors,  of  Leamhigton  ;  whose  clerk  searched   Q^teeiCs  Bench. 

the  papers  of  the  late  Mr.  WattSj  but  without  success,  * 

as  no  such  indenture  could  be  found*     That  he  then     ^***  Qumm 

V. 

went  to  Warwick  union   workhouse,  where  the  said    The  inhabit- 
ants of 

Susannah  Dencer  died,  being  the  person  who  last  had  KniiLwoaTH. 
the  indenture  of  apprenticeship  of  the  said  Joseph 
Dencer;  when  the  master  and  matron  stated  that  no 
papers  of  any  description  were  found  in  the  possession 
of  the  said  Susannah  Dencer  at  the  time  of  her  death.** 
And  this  examinant  lastly  saith  **  that  he  has  made  every 
^deavour  to  procure  the  said  apprenticeship  indenture, 
but  cannot  succeed,  but  therefore  believes  the  said  ap- 
prenticeship indenture  to  be  lost  or  destroyed.'* 

Charles  Dencer^  the  pauper,  &c.  *^  That  he  hath 
often,  previous  to  the  year  I8S5,  seen  his  late  father's 
apprenticeship  indenture;  and  the  last  time  he  saw  it 
was  in  the  possession  of  his  late  mother,  which  was  in 
the  year  18S5." 

The  examinations  contained  also  the  secondary  evi- 
dence, and  the  other  evidence  respecting  the  settlement, 
as  to  which  no  question  arose. 

The  evidence  given  at  the  sessions  with  respect  to 
the  indenture  was  as  follows. 

JViUiam  Comwell.  "  I  am  in  the  vestry  clerk's  office 
at  Bermondsey.  In  July  1840,  I  searched  for  the  in- 
denture of  apprenticeship  of  Joseph  Dencer.  I  went 
to  Kenilworth,  and  enquired  for  Susannah  Dencer^  the 
mother  of  the  pauper.  I  found  her  in  Warwick  union 
house.  She  was  in  bed :  her  husband  was  dead.  I 
asked  her  if  she  had  the  indenture :  she  said  she  gave  it 
to  the  master  of  the  workhouse,  Mr.  Squires.  I  then 
went  from  Warwick  to  Kenilworth^  and  saw  Mrs.  Squires^ 
who  said  she  was  a  widow,  and  that  she  had  all  her 
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Volume  viL    husband's  papers  up  stairs.    She  brought  them  down; 
|__  and  I  looked  over  them,  but  could  not  find  any  inden- 


The  Queen     ^^.g^     gj^g  s^jj  g^g  j^^d  never  seen  any  indenture  of 
The  Inhabiu    Daicet's*     The  pauper  then  ceased  to  be  chargeable, 

ants  of 

Kenilwoath.        <<  I  went  again  in  Julif  1843  to  Mrs.  Squires.    She  said 
she  had  given  all  her  papers  to  Mr.  Suifouj  the  assistant 
overseer.     I  saw  Sutton;  and  he  said  he  had  receiTed 
them,  but  that  he  bad  seen  no  indenture  of  Dencets, 
He  said  he  had  given  them  to  Mr.  Hopkitis^  the  tbea 
assistant  overseer.     Hopkins  said  that  he  had  received 
all  the  papers  from  the  late  assistant  overseer,  but  that 
he  had  seen  no  indenture  of  Dencer^s*     I  waited  while 
he  searched  again :  but  I  did  not  go  up  stairs  with  bim* 
When  he  came  down,  he  said  he  could  not  find  such  an 
indenture.     I  then  went  to  Mr  Watts^  at  Kenilxcorlif 
who  prepared  the  indenture.     He  was  dead ;  and  I  saw 
his  widow,  who  said  that  all  her  husband's  papers  were 
delivered  to  Messrs.  Poole  and  Haj/mes^  solicitors,  of 
Leamijigton,  I  went  tliere,  and  saw  Mr.  Haipnes^s  clerk. 
We  both  searched,  he  upstairs,  and  I  down  stairs:  but 
we  could  not  find  it.     We  found  no  bill,  nor  draft,  nor 
any  memorandum  about  it.     Mrs.  Dcncer  died  in  the 
JVmMoick  union   house;   and  the  master   and   matron 
said  she  had  left  no  papers.     I  have  used  all  due  dili- 
gence to  find  the  indenture.     I  have  not  searched  the 
parish  chest,  nor  the  office  of  the  parish  ofiicers,  it  not 
being  a  parish  indenture." 

Charles  Dencer,  the  pauper.    "  Joseph  Dencer  was  my 
father:  he  died  in  1835.     My  mother  is  also  dead.  1 
have  seen  my  father's  indenture  in  my  motlier's  posses- 
sion :  that  was  in  1835,  after  my  father's  death." 
The  evidence  also   contained  the  secondary  proo( 
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and  other  matter  of  no  consequence  to  the  question   QueenU  Bench. 
here  decided. * 

The  appellants,  at  each  stage  of  the  evidence,  ob-     '^^  Q"k«h 
jected  to  the  admissibility  of  the  parol  statements  of  the    The  Inhabit- 
different  parties,  namely,  Susannah  Dencer,  Mrs.  Squires ,    Kwilwokth. 
William  Sutton^  William  Hopkins^  Mrsk  CoafeSf  and  the 
master  and  matron  of  the  Warwick  union  workhouse, 
^respectively ;  and  they  also  objected  to  the  admissibility 
iand  sufficiency  of  the  parol  evidence  of  the  contents  of 
^he  indenture :  but  the  objection  was,  in  each  instance, 
overruled,  and  the  order  was  confirmed,  subject  to  the 
^opinion  of  this  Court. 

If  this  Court  should  be  of  opinion  that  the  examin*^ 
^tions  do  not  contain  sufficient  legal  proof  of  a  proper 
^and  sufficient  search  for,  and  of  the  loss  of,  the  inden* 
*ture,  or  that,  in  the  examination,  the  parol  evidence  of 
"the  contents  of  the  indenture  was  improperly  received, 
^r  that,  at  the  sessions,  there  was  not  sufficient  legal 
proof  of  a  proper  and  sufficient  search  for,  and  of  the 
loss  of,  the  indenture,  or  that,  at  the  sessions,  the  parol 
evidence  of  the  contents  of  the  indenture  ought  not  to 
llave  been  received,  then  the  order  of  removal  was  to 
be  quashed;  otherwise  to  stand  confirmed* 

Jfallingerj  in  support  of  the  order  of  sessions.  Per- 
Iiaps  no  very  distinct  rule  can  be  laid  down  as  to  the 
search  sufficient  to  let  in  secondary  evidence :  no  two 
cases  are  precisely  alike;  but  Freeman  v.  Arkell[a)  re- 
sembles the  present  in  many  respects.  •  There  Bayleyi.^ 
citing  Brewster  v.  SetXjell{b)^  said  that,  "  where  a  paper 
is  useless,  so  that  its  loss  or  destruction  may  reasonably 

(a)  2  P.  ^  C.  494.  (6)  3  i?.  $•  Aid.  296. 
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Foiumg  vii.    be  presumed,  very  slight  evidence  of  its  loss  and  de^ 
[__  struction  is  sufficient  to  let  in   secondai^y  evidence.* 


The  QuKiN     Here  the  paper  had  become  useless  to  the  fatfao*,  ind 
The  Inhibit-    the  inquiry  was  pursued  as  far  as  was  reasonably  prae^ 
KiKiLwoATH.   ticable.     ConvxellviSiS  indeed  guided,  in  some  steps  of 
his  search,  by  what  is  objected  to  as  hearsay  evidence: 
)jut  that  part  of  the  evidence  may  be  rejected  as  sope^ 
fluous :  nor,  indeed,  is  it  objectionable  on  principle,  iaai- 
much  as  it  forms  a  portion  of  the  inquiry  and  its  result 
The  same   sort  of  evidence  was  received  in   Bex  Vt 
Morton  (a),  where  the  search,  though  much  less  mtimte 
than  here,  was  held  sufficient.     jRfx  v.  Raicden  (b)  isnot 
an  authority  on  the  other  side :  in  that  case  no  search  was 
made  at  all;  there  was  merely  the  hearsay  evidence:  and 
JRex  V.  Morton  (a)  was  there  approved  of  by  the  Conrt 
Rex  V.  Denio  [c)  and  Bex  v.  Castleton  (d)  are  explainable 
in  the  same  way.     A  search  made  at  a  time  long  pre* 
ceding  the  trial,  and  for  a  diffisrent  purpose,  is  sufficient; 
Fitz  V.  Babbits  (e).     {Otter ^   on  the  same  side,  was 
stopped  by  the  Court) 

Watson  and  Bovillf  contrd.  The  party  seeking  to  in- 
troduce secondary  evidence  was  bound  to  shew  that  be 
has  searched  in  the  proper  place ;  here  the  propriety  rf 
the  place  in  which  the  search  has  been  made  is  shewn 
by  hearsay  evidence.  Bex  v«  Morton  (a)  is  explained  in 
Bex  V.  Bawden  [b)  and  Bex  v.  Denio  (c).  The  two  latter 
cases  and  Bex  v.  Castleton  (d)  are  strong  authorities 
(or  the  appellants.  The  parish  chest  should  have  been 
searched,  as  in  Bex  v.  Stourbridge  (g)» 

(a)  43f.(*  5.48.  (6)  2  J.  ^  E.  ISG. 

(c)  7  B.  a  620.  id)  6T.R,  236. 

(c)  3  Moo.4:S»  GO.  (g)SB.ia  96. 


:ase  is,  whether  there  has  been  evidence  enough 
^  the  Court  before  which  the  trial  is  had  that, 
the  wonls  of  Bai/lejf  J.  in  Rex  v.  Denio  (A),  "  a 
de  and  diligent  search  was  made  for  the  instru- 
rhefe  it  was  likely  to  be  found."  But  this  is  a 
m  much  fitter  for  the  Court  which  tries  tlian  for 
'hey  have  to  determine,  whether  the  evidence  is 
tory,  whether  the  search  has  been  made  bonS 
bether  there  has  been  due  diligence,  and  so  on. 
ere  waste  of  time  on  our  part  to  listen  to  speciid 
ig  on  the  subject.  To  what  employment  shall  we 
Dted,  if  such  questions  are  to  be  brought  before  us 
xxs  of  law  I  The  Court  below  must  exercise  their 
idgment  as  to  the  reasonableness  of  the  search, 
into  consideration  the  nature  of  the  instrument, 
ae  etapaed,  and  numerous  other  circumstances 
must  vary  with  every  case,  I  cannot  forbear 
;  that  I  do  not  feel  quite  satisfied  with  the 
tion  suggested,  in  Rex  v.  Denio  {h)y  between 
ue  and  Rex  v.  Morton  (a).  It  would*  I  think* 
wen  quite  enough  to  say  that  the  evidence  of 
i  fide  search  was  such  as  might  satisfy  the  ses- 
There  vas  indeed  hearsay  in  Rex  v.  Denio  {b) ; 
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Volume  VII.    sliould  have  come  to  the  same  conclusion  with  theses^ 

^^^    sions.     And  I  think  we  must  adhere  to  their  decisioo, 

The  QuKEK  unless  we  pretend  to  act  on  a  rule  which  the  nataie 
The  Inhabit-  of  the  cose  makes  impossible.  As  to  what  is  called  the 
KiMiLwoaTH.  hearsay  evidence,  I  am  distinctly  of  opinion  that  it 
was  receivable:  it  would  have  been  absurd  not  to 
act  upon  it.  When  the  party  got  a  reasonable  ac* 
count  which  shewed  that  the  documents  could  not  be 
found,  why  was  he  to  go  farther?  I  am,  on  the  wholes 
satisfied,  first,  that  it  was  not  necessary  for  the  search 
to  go  farther,  and,  secondly,  that  the  evidence  given 
was  quite  enough  to  satisfy  the  sessions.  I  only 
regret  that  they  thought  it  a  question  for  us  at  alL 
They  were  in  the  position  of  a  jury :  unless  we  led 
certain  that  they  have  come  to  a  wrong  conclusion  wr- 
ought not  to  interfere. 

Patteson  J.    It  is  not  necessary  that  every  word  in 
the  examinations  or  in  the  testimony  proved  at  sessions 
should  be  strictly  admissible  as  evidence:  it  is  sufficient  if 
there  be  enough  legitimate  evidence  to  justify  themagis* 
trates  and  the  sessions  in  the  conclusion  at  which  tbqr 
arrive.     Here  is  abundance  of  such  evidence.    No  per- 
son  is  alive  to  whom  the  document  can  be  traced.   If 
you  take  all  that  is  said,  you  find  that  the  last  person  who 
spoke  of  having  seen  the  document  is  the  mother  of  the 
pauper.  She  is  applied  to;  and  she  is  proved  to  have  given 
an  answer  that  she  delivered  it  to  Squires,  the  officer  of 
the  parish.     That  is  evidence  for  the  purpose  of  shewing 
search.  Squires  had,  in  fact,  no  right  to  the  custody  of  the 
document:  legally,  he  was  merely  the  agent  of  llie  mother. 
He  is  dead.     Tlien  his  widow  is  applied  to.     She  says 
that  she  has  searched  her  husband's  papers :  and  tbt, 


oiiowsc  vvny,  inKt  uie  evidence  mu» 
id  the  document  is  traced  no  further. 
I  of  Mrs.  Dencer  in  the  workbouK,  they 
le  left  no  papers;  and  this,  it  b  SBid^  ia 
t  really  is  mere  nonsense. 


r.  You  cannot  have  an  absolute  certainty 
R  document,  unless  where  you  can  call  a 
lessed  its  destruction.  The  question  always 
i  diligence  is  shewn.  Great  stress  is  laid 
stance  that  evidence  was  given  of  the  de- 
tannah  Dencer.  If  you  let  that  in,  there  is 
o  satisfy  a  reasonable  man  that  the  docu- 
f  you  do  not,  the  search  has  been  carried 
the  admitted  evidence,  it  can  go.  In  Rex 
evidence  was  received  of  statements  made 
inquiries  addressed  to  the  person  into 
9n  the  document  was  last  traced.  Upon 
iciple,  we  must  receive  such  evidence 
It  necessary  to  call  the  person  who  gives 
cffder  to  shew  why  be  gave  >L 
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Volume  VI L    But  that  is  not  so.     The  preliminary  proof  is  gti e&  t 

. enable  a  judicial  tribunal  to  determine  whether 

Tht  Qunir     condary  evidence  can  be  submitted  to  them.    In  wd^ 
Thelnhabiu    a  case  a  looscf  rule  of  evidence  may  prevaiL   The^ 
KninwoAtB.   magistrates  and  the  sessions  were  to  make  up  tbeir 
minds,  not  whether  the  document  was  destroyed  or  nots 
but  whether  there  bad  been  a  boni  fide  search  and  not 
mere  carelessness  and  neglect,  or  fraud,  in  not  pro- 
ducing.    In  every  instance  of  the  sort,  therefore,  all  the  :: 
circumstances  must  be  taken  into  account;  and  difirent^ 
rules  will  prevail  in  different  cases.     Here  a  woman  i^ 
proved  to  have  had  at  one  time  custody  of  the  doco — 
ment.     She  says  she  has  not  now  got  it.     Is  that  eii— 
dence?    If  it  be,  there  is  some  evidence  of  the  k»s-= 
Suppose  she  says  that  she  burned  it:  must  you  caliper — = 
sons  who  saw  her  burn  it?    No:  a  search  for  the  do-— 
cument  is  all  that  is  necessary.     Suppose  she  ttjstha^^ 
she  handed  it  over:  you  must  receive  that:  and  then Ls 
leads  to  further  inquiry,  which  was  here  made.    Then 
you  pass  to  Squires  and  his  widow.   Now  it  has  been  bel^ 
that  you  are  not  bound  to  shew  that  the  place  whence   J 
a  deed  comes  is  the  strictly  legal  place  of  deposit; 
Bishop  of  Meath  v.  Marquess  of  Winchester  (a).    Herci 
there  was  reason  to  believe  that  the  document  might  be 
among  the  papers  in  the  hands  of  Mrs.  Squires;  and 
those  papers  were  searched.     If  nothing  more  had  ap 
peared,  the  justices  might  have  been  satisfied.    If  in- 
deed the  preliminary  inquiry  is  to  be  subjected  to  the 
same  rules  as  a  trial  at  Nisi  Prius,  we  might  act  upoi 
the  principle  on  which  a  new  trial  is  granted  when  «c 
cannot  tell  whether  the  jury  has  not  acted  on  improper 


(a)  3  New  Co.  183. 900. 
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evidence.     But  in  the  case  of  inquiry  by  a  Court,  if  Queen's  Bench. 

there  has  been  any  evidence  sufficient  for  the  Court  1__ 

to  act  upon,  we  do  not  set  aside  their  decision,  be-  -^^  Qumr 

ouue  the  same  difficulty  cannot  be  supposed  to  exist  as  The  inhabit- 

,  ants  of 

m  the  case  of  a  jury.  Kxvilwoeth. 

Order  of  sessions  affirmed. 


In  the  Matter  of  Cook.  ¥"^1 

June  9tb. 

VELLY  moved   for   a  habeas   corpus   to  remove  Whereapn- 

the  body  of  Daniel  John  Cook,  who  stood  com-  mittedfor 
nutted  to    the  custody  of  the  governor    of  Newgate  a  magistrate's 
Hwn  a  charge  of  the  wilful  murder  of  Hannah  Moore,  ^^"^^(1,1^, 
•nd  to  brinir  him  before  one  of  the  coroners  and  a  jury  ^^»  S^*^. 

®  •*     •'    whether  this 

rfthe  county  of  Middlesex,  on  an  inquest  upon  the  Court  can  grant 

1^  ^  a  writ  of  habeas 

oody  of  the  said  Hannah  Moore,  in  order  to  be  iden-  corpus  to  bring 

tiSed  by  certain  witnesses,  and  also  to  give  evidence  coroner,  sitting 

before  the  said  coroner  and  jury.  of  S'e  d^reas^ 

This  motion  was  made  on  the  affidavit  of  Thomas  ^^^^^  j, 

W<ddey,  Esq.,  one  of  the  coroners  of  Middlesex,  stating  *****  ^^^  *^°* 

I  a 

toat,  on  29th  May  last  past,  information  having  been  ^^i'  *^  *^Y 

.  ,  ^  ^  rate,  be  ex- 

pma  to  him,  as  such  coroner,  of  the  death  of  Hannah  ercised  only 

where  a  case  of 

more,  of  the  Coach  and  Horses,  Cross  Street,  Hatton  necessity  is 
jorden,  in  the  parish  of  St.  Andrew,  Holbom,   Mid"  this  Court 
lesex,  at  which  place  the  body  was  then  lying,  and  ^^^  where  the 
lat  such  death  was  supposed   to   have   been   occa-  groundsug- 

*^*^  gested  was 

oned  by  poison,  he  issued  his   warrant  directed  to  that  the  party 

"  charged  was  to 

e  proper  officer,  commanding  him  to  summon  and  be  identified 

before  the 

im  twenty  four  able  and  sufficient  men  of  the  said  coroner,  and  it 

was  not  shewn 

irish  personally  to  appear  before  him,  as  such  coroner,  that  such  iden- 
tification could 
not  be  effected  without  producing  the  party. 

XX  2 
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Volume  Fii    on  SOtli  Maj/,  at  half  past  seven  p.  m.,  at  the  publte 

'__  house.  &c.   called  &c.,   and  situate   &c.  in  the  said 

In  ni  Cook,  parish,  in  the  said  county,  then  and  there  to  do  and 
execute  all  such  things  as  should  be  given  them  in 
charge  on  behalf  of  our  sovereign  Lady  the  Qoeeo, 
touching  the  death  of  the  said  Hannah  Moore. 

That,  on  the  said  SOth  May^  the  said  Tkomas  Wddiji 
by  virtue  of  his  said  office  and  in  pursuance  of  the  said 
warrant,  held  a  court  at  the  time  and  place  therein  meo- 
tioned,  and,  after  the  said  court  had  been  duly  opened, 
and  the  said  jury,  summoned  under  the  said  warrant, 
duly  sworn,  and  he  and  the  said  jury  had  takoi  a  viev 
of  the  body,  he,  as  such  coroner,  and  the  said  jniy, 
proceeded  to  make  inquiry  as  to  her  death. 

That  several  persons  were  examined  at  the  holdiiig 
of  the  said  inquest :  when  it  appeared  from  the  evidence 
that  the  said   Hannah  Moore   went  into  the  CoeA 
and  HorseSf  which  is  a  beer  shop,  to  lodge^  acconK 
panied  by  a  young  man  who  passed  as  her  husband,  on 
Monday  25th  May  last,  and  that  they  were  unknown  to 
all  the  parties  in  the  house :  that  they  left  it  on  the  fol- 
lowing morning,  and  returned  at  seven  o'clock  indie 
evening,  and,  after  having  sat  in  the  public  parlour  for 
about  half  an  hour,  both  went  up  stairs  as  if  to  bed. 
That,  in  a  few  minutes,  some  young  man  went  down 
stairs  for  some  water,  which  he  took  up.     That  shortly 
afterwards  the  said  young  man  again  went  down  stairs 
for  more  water,  which  he  took  up,  and,  after  a  short 
interval,  went  down  stairs  in  apparent  alarm,  begging 
the  landlord  to  put  him  in  the  way  of  obtaining  medical 
aid,  saying  that  he  feared  his  wife  (the  deceased)  wts 
dying.     That  a  surgeon  was  sent  for,  who  shortly  after 
arrived,  and  found  that  the  said  Hannah  Moore  wis 


led,  aod  had  each  drunk  a  mixture  of  the  poison, 
Qtent  to  commit  suicide  i  That  the  said  young  man 
lot  retained  in  his  stomach  the  portion  drunk  by 
and  so  had  at  once  recovered  from  the  effects ;  but 
he  deceased,  although  she  also  had  vomited,  had 
led  sufiGcient  to  destroy  her  life :  That  there  was 
iced  before  the  coroner  and  a  jury  a  letter,  which 
stated  to  have  been  found  on  the  person  of  the 
I  man,  purporting  to  be  signed  by  D.J.  Cook  and 
leceased,  setUng  forth  the  circumstances  under 
1  the  attempt  on  the  life  of  Hannah  Moore  had 
made;  but  which  letter  appeared  to  be  signed  by 
land :  That,  during  the  progress  of  the  said  in- 
,  a  person  named  Daniel  John  Cook  was  under 
inatioo  at  the  Clerkenvxll  Police  Court,  before  Mr. 
rwoodt  the  police  magistrate;  and  the  magistrate, 
s  evidence  of  the  surgeon  who  had  (by  order  of 
nroner)  made  a  post  mortem  examinadon  of  the 
,  coupled  with  the  testimony  of  other  witnesses, 
aitted  the  prisoner  to  Novate  to  take  his  trial  for 
rilful  murder  of  the  said  Hannah  Moore. 
lat,  durine  the  progress  of  the  inquiry  before  the 
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VoiufM  VIL    the  person  respecting  whom  the  statements  and  accnf-"*^ 
*_^  sations  were  being  made;   and,  as  he  was  the 


In  re  Cook,     person  who  knew  the  said  Hannah  Moore^  if  it  shoold 
appear  that  she  had  destroyed  herself,  then  to  give  evi- 
dence of  the  state  of  her  mind.     And  the  said  Thmas 
Waklejfj  at  the  request  of  the  said  jury,  sent  the  Inspec- 
tor of  Police  for  the  Clerkenwell  Division  to  the  said 
magistrate,  to  say  that  the  inquest  was  then  sittings  thit 
the  jury  could  not  proceed  in  the  fulfilment  of  their 
duty  in  the  absence  of  said  D.  J,  Cook^  and  that  the 
jury  and  coroner  wished  the  prisoner  to  be  brought 
before  the  said  jury  at  the  said  inquest  in  the  custody  of 
the  police,  when  the  inquiry  at  the  police  conrt  was  ter-    - 
minated  for  the  day. 

That  not  any  of  the  witnesses  examined  upon  the   :s 
said  inquest  were  acquainted  with  the  person  of  the  ^ 
party  to  whom  their  evidence  was  intended  to  refer,  as  as 
being  the  said  D.  J.  Cook;  and  that  the  said  jary,  ajxm  m 
the  said  inquest,  expressly  told  the  coroner  that  thej""^ 
were  unable  to  return  a  proper  verdict  or  discharged 
their  duty  conscientiously  without  having  the  said  D.  J. 
Cook  before  them ;   and  they  unanimously   requested 
him  to  adjourn  the  inquiry  until  a  subsequent  day,  so 
that  proceedings  might  in  the  mean  time  be  taken  for 
procuring  a  sufficient  warrant  or  authority  for  securing 
the  presence  of  Z).  J.  Cook.     And  thereupon  the  said 
Thomas  Wakley  adjourned  the  inquest  to  Tkiesdagi  the 
1 0th  July  then  next. 

That,  in  his  the  said  Thomas  fVaklei^a  conscientioas 
belief,  it  is  absolutely  necessary  to  a  due  discharge  of 
the  duty  imposed  upon  the  said  jury  by  their  oaths  duit 
the  said  2).  J.  Cook  should  be  produced  and  identified, 
and,  if  necessary,  examined  before  them :  that  the  said 
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cannot)  with  a  due  regard  to  the  admmistrAtion  of  Qtiini'«  Semck. 

idee,  return  a  proper  verdict  on  the  said  inquiry :  ^__ 

d  that  he  is  informed  and  believes  that  the  said  D.  J.  ^  **  Cook 
oA  18  now  in  the  custody  of  the  governor  ofNengate. 

Kdfyf  in  support  of  the  application,  argued  as  fol* 
rs.  The  jury  is  bound  to  find  a  verdict  against 
ne  person  by  name,  if  possible.  By  2  stat.  4  Ed.  1. 
^  Officio  Coronatoris)^ ''  It  is  to  be  inquired,  who  were 
Ipable  either  of  the  act,  or  of  the  force,  and  who  were 
ssent :''  *<  and  if  any  be  found  culpable  of  the  murder, 
I  coroner  shall  immediately  go  into  his  house,  and 
ill  inquire  what  goods  he  hath,"  &a ;  and,  if  he  be 
freeman,  *^  how  much  land  he  hath,  and  what  it  is 
»rth  yearly."  The  coroner  is  bound  to  commit  the 
in  who,  on  the  inquiry,  is  found  guilty ;  and  the  in-' 
isition  would  be  a  finding  on  which  he  would  be  sub-^ 
^luently  tried :  but,  here,  as  none  of  the  witnesses 
&o  have  appeared  at  the  inquest  knew  the  name 
the  party  who  was  last  seen  with  the  deceased, 
ey  can  return  only  a  verdict  of  Wilful  murder  against 
person  or  persons  unknown.  \Dentnan  C.  J.  This 
srson  is  now  in  charge  for  this  very  murder.  It  does 
>t  appear  that  the  same  witnesses  who  appeared 
pinst  him  before  the  magistrate  have  gone  before  the 
kroner :  but  it  would  seem  that  these  witnesses  could 
0  before  the  coroner  and  speak  to  his  person.]  The 
><mrt  has  power  to  grant  the  writ ;  Daniel  v.  Thomp* 
on  (a).  {Coleridge  J.  I  think  it  is  usual,  X)n  a  motion 
)f this  nature,  to  statefthe  readiness  of  the  par^  to  come ; 
It  all  events  when  he  is  to  come  as  a  witness.]  Where 
t  writ  was  issued  to  the  warden  of  the  Fleets  to  bring 

(a)  15  Eattt  78. 

X  X  4 
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Volume  riL    up  a  debtor  confined  there  to  be  examined  before  a 

^___  magistrate  respecting  a  charge  of  felony  and  misde- 

InraCooK.  meanour,  the  readiness  of  the  party  was  not  shewn; 
Ex  parte  Griffiths  {a)  i  nor  was  this  held  necessary 
where  the  writ  went  to  bring  up  a  prisoner  for  the 
purpose  of  giving  evidence  before  an  election  com- 
mittee of  the  House  of  Commons ;  In  the  Matter  (f  Sr 
Edward  Price  (6).  In  the  case  of  the  Aitomeif^eneral 
V.  Fadden  (c)  the  Court  of  Exchequer  granted  a  writ  to 
bring  up  a  prisoner  for  the  purpose  of  being  identified. 
[Patteson  J*  In  tliat  case,  the  application  was  made  by 
the  party  himself,  in  a  suit  against  him,  to  be  identified. 
Have  you  an  instance  where  a  writ  has  been  granted  to 
bring  up  a  prisoner  before  a  coroner  ?3  None  has  been 
found.  [Patteson  J.  Stat  43  G,  8.  c.  140.  expressly  gives 
the  Judges  power  to  grant  writs  of  habeas  corpus  ad 
testificandum  to  bring  prisoners  before  certain  coorti.] 
That  act  gave  power  to  bring  up  prisoners  before  courts 
martial  and  commissioners  of  bankrupt,  the  authority 
of  which  courts  is  limited  by  enactment :  bat  the  court 
of  a  coroner  is  as  ancient  as  that  of  the  Court  of  Queen's 
Bench.  The  coroner  could  always  bring  a  par^  be- 
fore himself,  unless  such  party  were  in  custody :  and  it 
is  then  only  that  he  requires  the  writ  of  habeas  corpus. 
[Patteson  J.  I  would  not  take  that  for  granted.]  There 
is  no  difierence  between  the  right  of  the  coroner  to 
bring  a  prisoner  before  himself^  and  the  right  of  the 
Court  of  Exchequer  to  bring  a  prisoner  before  that 
Court  [Denman  C.  J.  Supposing  we  have  power 
to  issue  the  writ,  there  must  be  some  discretion.  I  am 
aware  that  my  brother  Bolfe  (when  this  question  came 

(a)  SB.^Ald.  7da 

(6)  4  Eatt,  587.    See  In  the  MaiUr  ffPilsrim^  3  itf.  ^  £.  4«5. 

(c)  1  Price,  403. 
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before  bim  at  chambers,  in  another  case)  did  not  doubt  Quecn^t  Bench. 

that  he  had  power  to  grant  the  writ;  but  in  the  particular * 

case  he  declined  to  exercise  the  power.    I  do  not  see  the     ^"*  ^  ^^^' 
necessity  here  of  our  interfering.  The  same  witnesses  who 
went  before  the  magistrate  might  go  before  the  coroner. 
To  take  a  person  out  of  custody,  who  is  charged  with 
serious  offences,  requires  much  caution,  and  might  lead 
to  great  inconvenience.    Paiieson  J,     It  does  not  ap- 
pear by  the  affidavits  that  the  coroner  has  taken  the 
trouble  of  asking  the  magistrate  who  were  the  parties 
who  appeared  before  him.     You  ought  to  shew  that 
every  thing  reasonable  has  been  done.]      A  coroner 
is   no  more  called  upon  than  this  Court  to  inquire  of 
magistrates  what  witnesses  appeared  to  give  evidence 
before  them  in  certain  cases.     The  objection  to  grant- 
ing the  writ  in  the  case  alluded  to  before  E(dfe  B.  does 
not  exist  here.      In  that  case  a  true  bill  had  been 
ahready  found  against  the  party:  and  he  might  have 
been  actually  upon  his  trial  at  the  moment  when  the 
habeas  corpus  was  granted. 

Lord  Denman  C.  J.    I  have  the  greatest  respect  for 
the  office  of  coroner;  and  I  have  always  entertained  the 
highest  opinion  of  the  services  rendered  by  that  office 
in  preserving  the  lives  of  the  subjects  of  her  Majesty. 
We  ought  not,  however,  to  exercise  our  power  of  inter- 
ference^ supposing  such  power  to  exist,  except  under 
a  due  sense  of  the  danger  that  may  ensue  from  taking 
a  man  out  of  custody  to  which  he  has  been  committed 
upon  so  grave  a  charge  as  that  on  which  the  present 
par^  is  confined.     Nevertheless,  if  the  jury  could  not 
otherwise  go  on  with  their  inquiry,  I  should  consider 
anxiously  the  course  which  this  Court  ought  to  pursue, 
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Vbiume  FIL    for  the  purpose  of  assisting  an  inferior  tribanal.    Bat, 
'        here,  I  see  no  difficulty  in  the  party  being  identified  on 

In  re  Cook.  i\^q  same  evidence  by  which  he  was  identified  when  he 
appeared  before  the  committing  magistrate.  I  find  in 
entire  w^nt  of  necessity  for  producing  his  person  be- 
fore the  coroner. 


Patteson  J.  I  do  not  see  where  the  difficulty  exists. 
The  parties  who  have  seen  the  man  must  have  been 
before  the  magistrate,  and  can  appear  before  the  coroner 
to  speak  to  his  identity. 

Williams  J.  The  application  in  the  present  case  is 
for  a  habeas  corpus  to  produce  the  body,  not  for  the 
purpose  of  giving  evidence,  but  for  the  purpose 
identification.  There  is  nothing  to  n^ative  the  pre- 
sumption that  the  same  persons  who  appeared  before 
the  magistrate,  or  who  may  have  seen  the  psitj  in 
custody,  may  appear  before  the  coroner.  No  case 
inconvenience  has  existed  in  the  coroner*8  court,  for 
centuries,  by  reason  of  no  such  writ  having  been 
granted.  Consequently  I  do  not  see  the  weight  of  the 
argument  as  to  inconvenience  which  will  arise  from 
our  refusing  to  grant  the  writ  now.  No  inoonvenienoe 
can  arise  from  a  person  going  to  Newgate  to  see  the 
party  there;  but  there  is  great  inconvenience  in  letting i 
party  in  custody  out  of  the  close  walls  of  a  prison.  I 
think,  therefore,  that  no  occasion  is  shewn  for  our  in- 
terference. 

Coleridge  J.  I  come  to  the  same  conclusion  with 
the  rest  of  the  Court,  but  not  without  doubt  I  |ii^ 
sume  tlie  Court  decides  that   it  has   power  to  gnnt 
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16  writ,  but  that  no  necessity  is  made  out  on   the   Qtieen*$  Bench. 

eaent  occasion.     I  quite  agree  with  the  rest  of  the    '___ 

lurt,  that  there  is  great  inconvenience  attendant  upon     ^"  **  ^^^^^' 
i    removal  of  parties  from  the  place  of  custody  to 
ich  they  have  been  committed  :  and  I  do  not  see  that 
Bcient  grounds  have  been  shewn  to  justify  the  grant- 
;  of  the  writ  in  the  present  instance. 

Motion  refused. 


iBKFELL  and  Loveday  against  Edocoi£E  and  7w«fay, 

^  June  10th. 

Dbwstan. 


^  ASE.     The  declaration  stated  that,  whereas,  before  Plaintiff  de- 

and  at  the  time  of  the  committing  &c.,  one  Wiliiam  alleging  thl!^ 

renfeU  (other  than  the  plaintiff)  and  Ann,  his  wife,  IS^Z^^^ 

5re  seized  in  their  demesne  as  of  freehold,  in  riffht  of  *S^ */!?**'  ***** 

"  xf .  bad  wroDg- 

e  said  Ann^  for  the  term  of  her  natural  life,  of  and  in  f?Jiy,«nd  inju- 

nously  erected 

certain  close  and  premises,  called  &c.,  the  reversion   incumbnuices 

*     thereon,  and 

lereof  then  and  still    belonging    to    plaintiffs;    and  that  defendant 
bereas  a  certain  person,  to  wit  one  Thomas  Heam,  on  injuriously 

kept  and  con- 
oadl  the  incumbrances  so  wrongfully  erected.     Pleas:  1.  Not  guilty;  8.  That  IT.  did 
'  enect  incumbrances  on  the  close. 

I^bie  cause  was  referred  to  an  arbitrator,  who  was  to  direct  how  the  verdict  was  to  be 
Bv^ed  oo  the  issues,  and  to  say  what  should  b^  done  between  the  parties  respecting 
'■i'^d  or  premises.  He  awarded  that  the  first  issue  should  be  entered  for  the  plaintiff 
>otAt  damages,  and  the  second  issue  for  defendant;  and  that  nothing  should  be  done  by 
f*^«tiea  respecting  the  land  or  premises. 

■^  snotion  to  set  aside  the  award,  on  the  ground  that  the  findings  were  inconsistent, 
^'^flit  the  arbitrator  had  not  awarded  what  was  to  be  done  by  the  parties, 
^1^  1.  That  the  first' plea  put  in  issue  only  the  continuance  of  the  nuisance  by  the 
'^^uit,  and  that  the  finding  thereon  was  therefore  not  inconsistent  with  that  on  the 
^c4.  plea :  2.  That  the  arbitrator  was  not  bound  to  direct  any  thing  to  be  done. 
^^^  ftinher,  that,  although  the  award  was  bad  for  not  giving  damages  on  the  first 
C.^)t  the  objection  could  not  prerail,  because  the  rule  nisi  had  not  been  obtained  on 


*^     It  teems  from  thb  that  the  last  plea  would  have  been  held  bad  on 
a^*'^!  demurrer. 
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divers  days  and    times    before  the  committiog  %j^ 
wrongfully  and  injuriously,  and  without  the  leafe  or 
licence  of  the  plaintiffi  or  the  said  last  meatioDed 
William  Grenfell  and  Ann  his  wife,  or  either  of  dioi, 
and  against  the  will  of  each  of  them  respecUfdj, 
erected  a  mill,  and  divers  other  erections,  bnildiDgs  ud 
incumbrances,  in  and  upon  the  said  dose  and  premiaet, 
and  thereby  greatly  incumbered  the  same:  yet  de« 
fendants,  well  knowing  the  premises,  but  contmiog 
&c.  to  injure  &c«  plaintiffs  in  their  reversionary  estite 
and  interest  of  and  in  the  said  close  and  premisai 
afterwards,  to  wit  on  &c.,  and  from  thence  hitberts^ 
without  the  leave  or  licence  of,  and  against  the  will 
of,  plaintiffs,  wrongfully  and  injuriously  kept  and  ooo- 
tinued,  and  caused  to  be  kept  and  continued,  tk  vii 
mill,  erections,  buildings  and  incumbrances,  so  wnxf- 
fully  erected  thereon  as  aforesaid*    By  reason  of  whick 
Sec- 
Fleas.  1.  Not  Guilty. 

2.  A  traverse  of  the  seisin  of  William  and  M 
GrenfeU. 

3.  A  traverse  of  the  allegation  that  the  reversion  it 
longed  to  plaintiffs. 

4.  That  the  person  in  the  declaration  in  that  bdulf 
mentioned  did  not  erect  a  mill,  or  any  erections,  build- 
ings or  incumbrances,  in  and  upon  the  said  close  tod 
premises  in  the  declaration  mentioned,  in  manner  and 
form  &c. 

Issue  was  joined  on  all  the  pleas.  On  the  trialf  it 
the  Conrnall  summer  assizes,  1844,  a  verdict  was  fooodi 
by  consent,  for  the  plaintiffs,  damages  50021,  subject 
to  the  award  of  a  barrister,  *^  to  whom,  by  the  like 


VIII.  VICTORIA.  663 

nsent,  the  said  cause  is  hereby  referred,  and  who  is  Queen^g  Senek, 
direct  whether  the  verdict  so  found  for  the  plaintiffs 
bII  stand,  and,  if  to  stand,  for  what  amount  of  damages,      G&KNnu. 
whether  a  verdict  shall  be  entered  for  the  defendants,      Emcomk.  ' 
a  nonsuit  be  entered ;  and  it  is  also  ordered  that  the 
shop  o{ Exeter  shall  be  a  party  to  the  reference;  and 
is  also  ordered  that  the  said  arbitrator  is  to  say  what 
all  be  done  between  the  said  parties,  by  way  of  sale  or 
lierwise,  respecting  the  land  or  premises  in  dispute." 

The  arbitrator  awarded  as  follows.  **  I  do  award, 
^er  and  adjudge  that  the  verdict,  so  found  for  the 
iwntiflSi  as  aforesaid,  shall  stand  for  the  plaintifis  on 
L«  first,  second  and  third  issues  joined  between  the 
Cities,  but  without  damages;  and  that  the  verdict 
feadl  be  entered  for  the  defendants  on  the  fourth  issue 
Kned  between  the  parties.  And,  whereas  it  was  also 
>ciered,  by  and  with  the  consent  aforesaid,  that  I  the 
id  arbitrator  was  to  say  what  should  be  done  between 
^  said  parties  by  way  of  sale  or  otherwise,  respecting 
^  land  or  premises  in  dispute,  now  I,  the  said  arbi- 
sitor,  do  hereby  award,  order  and  adjudge  nothing  to 
^  done  between  the  said  parties  respecting  the  said 
cid  or  premises."  (Then  followed  an  order  as  to 
»sts.) 

The  order  of  sessions  having  been  made  a  rule  of 
^rt,  Qrywder,  in  last  Easier  term,  obtained  a  rule 
Ui  for  setting  aside  the  award,  on  the  following 
[rounds :  **1.  That  it  is  inconsistent  and  repugnant, 
lecause  the  verdict  has  been  entered  for  the  plaintiffs  on 
lie  three  first  issues,  and  for  the  defendants  on  the  fourth 
sue;  2.  That  it  is  not  final,  because  the  arbitrator 
IS  not  directed  what  shall  be  done  between  the  parties, 


664 


Q.B.  TRINITY  T£RM, 


VbhuM  VII. 
1845. 

Gesmfkll 

T. 

EOQOOMB. 


by  way  of  sale  or  otherwisei  respecting  the  land  or 
premises  in  dispute." 

The  affidavits  in  support  of  the  rule  stated  nothing 
respecting  the  particular  circumstances  of  the  arbitnir 
tion,  or  the  question  between  the  parties.     An  affidtfit 
was  made  in  oppositicm  to  the  rule»  stating  the  natnre^ 
of  the  question :  but  no  stress  was  laid  upon  this  by  the 
Court. 


Butt  now  shewed  cause.    Even  if  the  findings  od  thcs 
first  and  fourth  issues  be  inconsistent^  this  Court  wilT. 
not  interfere,  but  will  leave  the  defendants  to  briogH 
their  writ  of  error.     There  is,  howevery  no  inooiuii-^ 
tency  in  the  finding;  Cooper  v.  Lafigdon{a),     The  ple^ 
of  Not  guilty  puts  in  issue  merely  the  continuance 
the  buildings  and  the  wrongfulness  of  their  erectioo 
Frankum  v.  Eetrl  of  Falmouth  {b)^  Wright  v«  Ijains(m{c[ 
The  second  point  turns  upon  the  clause,  in  the  fmhfc 
mission,  that  the  arbitrator  is  to  direct  what  is  to  be 
done  between  the  parties.     The  arbitrator  is  not  boootf 
to  direct   affirmatively  that  something  shall  be  done 
unless  be  shall  so  think  fit :  Angus  v.  Bedford  {d) :  and, 
in  this  case,  he  was  authorized  to  find  that,  considering 
all  the  matters,  he  directs  nothing  to  be  done. 


Cr&wderj  contra.  Finding  the  issue  on  the  plea  of 
Not  guilty  in  favour  of  the  plaintiffii  is  a  finding  that 
there  was  a  continuance  of  incumbrances  wrongfully 
erected.  The  present  case  is  distinguishable  from 
Frankum  v.  Earl  of  Falmouth  {b) :  there  no  issue  was 


(a)  9M.^  w.  ea 
(c)  2  2f.  J-  r.  739. 


(6)  2J.^E.  452. 
(d)  11  Af.  flp  ir.  691 


VIIL  VICTORIA.  665 

ken  as  to  the  possession  by  the  plaintiff.     [Patteson  J.  QtMm*«  Bench. 

01  guilty  pats  in    issue  merely  the  continuance:  it  * 

mits  that  the  incumbrances  were  wrongfully  put  on  Gmjimli. 
e  premises;  and  that  is  the  reason  why  the  fourth  Eoocxime. 
ea  is  necessary.  That  being  so,  how  is  the  finding  of 
e  issue  on  Not  guilty  in  favour  of  the  plaintiffs  in- 
msistent  with  finding  the  issue  on  the  traverse  of 
^earvfs  act  in  favour  of  the  defendants  ?]  The  defend- 
its  have  taken  issue  on  the  continuance  of  a  wrongful 
ection.  If  it  b  stated  in  a  declaration  that  the  de- 
ndant  has  laid  rubbish  on  the  plaintiff's  land,  the 
ea  of  Not  guilty  puts  in  issue  both  the  fact  of  laying 
le  rubbish,  and  the  fact  that  the  land  belongs  to  the 
ttinti£  IPaUeson  J.  If  the  jury  found  that  the  de- 
ndant  had  laid  rubbish  on  his  own  land,  the  plaintiff 
ould  nevertheless  succeed  on  the  plea  of  Not  guilty : 
jt,  if  the  defendant  went  on  to  plead  that  the  land  was 
s  own,  the  defendant  might  succeed  upon  that  plea.] 
'^righi  v.  Lains(m{a)  is  also  distinguishable.  There 
Tot  guilty  was  pleaded  in  an  action  against  the  sheriff  for 
fidse  return :  now  the  making  a  return  by  the  sheriff 
not  in  itself  a  wrongful  act ;  and  Not  guilty  would, 
Ndsequently,  not  put  the  wrongfulness  in  issue :  but 
sre  the  incumbrance  is  a  wrongful  act,  against  the 
Mitinuance  of  which  the  plaintiff  complains.  [Patter 
n  J.  The  fact  of  the  continuance  is  found  for  the 
laintiffs ;  the  question  as  to  HearrCs  act  for  the  defend- 
its.  If  the  declaration  had  stated  that  the  defendants 
id  continued  an  erection  which  had  been  previously 
tade,  but  without  stating  that  the  erection  was  wrong- 

(a)  S  Af.  d>  r.  739. 
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fully  made,  would  not  that  be  a  demurrable  declaration?] 
There  would  be  no  injury  stated.  The  plainUffs  most 
have  shewn,  if  they  established  that  the  incumbrances 
were  wrongfully  erected,  4.hat  their  reversion  was  injured 
by  the  continuance.  [Defiman  C.  J.  The  wrongs  is 
admitted :  and  the  arbitrator  has  awarded  no  damages 
in  respect  of  the  wrong.  But  have  you  hit  tlie  point? 
You  have  stated  that  the  finding  was  inconsistent? 
Why  did  you  not  say  that  the  finding  was  not  good, 
on  the  ground  that  no  damages  were  given  to  you  7] 
Then  as  to  the  other  point.  [Denman  CX  J.  Is  that 
arguable  ?  If  the  arbitrator  had  found  all  the  issues  for 
the  defendants,  must  he  still  go  on  to  say  that  something 
is  to  be  done  ?]  The  arbitrator  is  bound  to  say  whit 
is  to  be  done ;  Bo$s  v.  Clifton  (a).  {Cderidge  J.  There 
it  appeared  that  damage  had  been  occasioned,  and 
would  continue.] 


Lord  Denman  C.  J.     The  rule  does  not  properljr 
point  out  the  objection  which  exists  to  this  award.    E 
do  not  think  the  findings  are  inconsistent.     Heam\% 
found  not  to  have  et*ected  the  buildings ;  and  it  is  con- 
tended by  the  defendants  that  such  finding  is  inconsistent 
with  finding  the  issue  on  Not  guilty  in  favour  of  the 
plaintiffs.     I  do  not  find  that  it  is  inconsistent  on  tlie 
ground  stated  in  the  rule.     It  may  be  inconsistent  on 
the  ground  that  no  damages  have  been  found ;  and  that 
objection  might  have  been  easily  and  shortly  taken;  but 
it  has  not  been  taken.      As  to  the  other  point,  I  think 
there  is  no  doubt  whatever  that  it  must  be  open  to  eveiy 


(«)  9  Dowl  P.  C  S56. 


y^  in  the    arbitrator's  findings.      Supposing  the 

plea  to  put  in  issue  only  that  it  vas  Heam  who 
d  the  iQcumbrance,  it  would  stand  admitted  on  the 
I  that  the  incumbrance  had  been  wrongfully  erected 
me  one,  and   the   finding   of  the  issue   on  Not 

for  the  plaintiffs  would  be  consistent  with  the 
g  that  the  incumbrance  had  not  been  wrong- 
erected  by  Hea>-n ;  for  Not  guilty  puts  in  issue 
that  the  defendants  continued  the  incumbrance, 
issue  having  been  found  for  the  plaintiff,  they 

be  entitled  to  damages ;  and  the  lault  here  is,  not 
le  finding  is  inconsistent,  but  that  the  arbitrator 
it  found  any  damages ;  and  that  objection  is  not 

the  rule.  We  cannot  find  damages.  As  to  the 
point ;  if  it  is  referred  to  an  arbitrator  to  say 
is  to  be  done  between  the  parties,  and  he  is  of 
n  that  nothing  can  be  done,  how  can  he  con- 
ously  find  that  something  must  be  done  ? 

LLIAMS  J.  The  doubt  which  I  have  had  was  as 
efiect  of  the  word  **8o;*  whether  it  incorporated 
hole  allegation,  or  whether  it  meant  that  the 
igs  were  erected  wrongfully,  or  whether  that  they 


consulers  It  best  for  the  parties  that  lie  shoul 
adjudication  nbout  any  thing  to  be  done,  li 
declines  saying  nny  thing  for  that  reason, 
hke  the  cnse  where  it  was  left  to  the  arbiti 
certain  what  costs  were  to  he  given,  since  tl 
imiinrted  tiiat  there  must  be  some,  ami  the 
in  not  finding  what  costs  were  to  be  given 
Iccted  the  point  submitted  to  lilm ;  Morgan  ' 

Coleridge  J.  Whether  or  not  the  6nd 
award  is  inconsistent,  depends  in  eiTect  upon 
tion,  How  much  does  the  plea  of  Not  gi 
issue  ?  Not  guilty  puts  in  issue  the  coatinu 
wrongful  erection,  whilst  the  fourth  plea  pi 
the  fact  of  erection  by  a  particular  person, 
consistent  that  there  was  continuance  of  . 
LTc-ction,  although  the  erection  was  not  ni: 
person  who  is  stated  in  the  declaration  to  be 
of  it. 

Rule  discharged,  wii 

(a)  9  J/.  »  IT.  4ST. 
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King  against  EmHiY  ks»  Bircsh.  Thursday, 

June  12th. 

VSON^  in  this  term  {May  22d),  obtained  a  rulci  Property  taken 

in  execution 

awn  up   on   reading,   among  other  things,  a  being  claimed 

,-_,_  ^T  .  t        by  the  assignees 

order  ot  Lord  JJenman  C,  J.^  a  certain  order  of  the  debtor, 
^dgeJ.9  and  a  certain  rule  made  in  this  cause  Tome  bankrupt, 
f/y  term  1843;  and  which  first  mentioned  rule  ^„^tt^7^e'r"*^ 
pon  the  plaintiff  to  shew  cause  why  the  several  pl«f*^«';  ™l^' 

*  *-  *f  andanissuewas 

*  1710/.  165.  nid.  and  139/.  5s.  9d.,  paid  into  directed,  the 

^  assignees  to  be 

1  this  cause  on  September  lOthy  1842,  and  Sep^  piainUffs,  and 

t  •  r  iii.'r-i^®  execution 

5tb,  1843,  in  pursuance  of  the  said  order  of  Lord  creditor  defend- 
}  C.  J.  and  the  said  rule  of  Trinity  term,  1843,  levied  being,  in 
not  be  paid  out  of  Court  to  Simmondsj  Wilkinson  pi^<n^Court. 
Isupf   surviving  assignees  of  the  defendant,   a  ^^J^xlcl^^ 
3t,  and  why  the  plaintiff  should  not  pay  to  the  s'gnees  re- 

•^  *^  *^  •'  covered,  but, 

5S  the  costs  of  and  occasioned  by  the  said  orders,  the  defendant 

having  tendered 

costs  of  and  occasioned  by  the  trial  of  a  certain  a  biU  of  ex- 
r  the  said  orders  directed,  and  tried  between  the  was  brought  in 
;s  and  the  plaintiff,  and  consequent  thereon,  &c.,  chamber.  That 

costs  of  this  application.  Sme^C^ 

present  rule  was  obtained  on  affidavit  statinir  q"^>ng**»« 

^  o    -writ  of  error. 

3  plaintiff  had  coUusively  obtained  final  judir-  Tb«  assignees 

\  .  .  ^^^  ™o^«l 

igainst   the    defendant  in   an  action    {King  v.  this  Court  to 

make  an  order 

z))    for   2145/.  125.,    and  thereupon   issued   a  under  the  in- 

terpleader  Act, 
1  &8  fr.  4. 
payment  of  money  to  them ;  but,  before  cause  shewn,  the  defendant  brought 
be  House  of  Lords. 

3eing  no  proof  that  the  last  writ  of  error  was  frivolous,  this  Couidt  refused  to 
h  order,  pending  the  wriL 

e  as  to  some  of  the  earlier  proceedings^  Xiiig  t*  Birckf  S  d  B, 
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Volume  viL    fu  fa. :  that  the  sheriff,   having  taken  out  an  inter- 
*        pleader  order,  paid  into  Court,  on  March  19tb,  1842, 


K*"®  1710/.   165.    llirf.,   and,    on    September    2Sd,    1843, 

BiECH.  139/  Ss.  9d.9  proceeds  of  the  said  execudon:  and 
that  the  said  sums  remained  in  this  Court  to  the 
credit  of  the  said  cause.  The  affidavit  then  set  forth 
the  proceedings  down  to  the  trial  of  a  feigned  issue 
and  tendering  of  a  bill  of  exceptions,  in  Simmonds 
V.  Kingj  which  are  sufficiently  detailed  in  King  t, 
Simmonds  {a).  It  then  stated  that,  in  Easier 
1844,  the  assignees,  the  plaintiiTs  in  Simmonds  v.  Kif^  « 
obtained  a  rule  to  shew  cause  why  the  two  sums 
into  Court  by  the  sheriff  should  not  be  paid  over 
them :  that,  pending  the  rule.  King  completed  his  biK  ^ 
of  exceptions  and  sued  out  his  writ  of  error  in  th^s 
Exchequer  Chamber :  that,  on  shewing  cause,  counsel  ^ 
on  his  behalf,  stated  to  the  Court  here  that  he  haiJ 
taken  those  steps ;  whereupon  counsel  for  the  assignees 
objected  that  there  could  not  be  a  bill  of  exceptions 
writ  of  error  upon  a  feigned  issue  under  the  Interpleadi 
Act ;  but  this  Court  intimated  that  they  could  not  de^ 
termine  such  a  question  on  the  application  then  before 
them,  and  they  (on  Ju7ie  1 1th,  1844)  discharged  the  nile« 
The  affidavit  then  (with  allegations  of  delay  on  the 
part  of  King)  stated  the  further  proceedings  down  iCP 
the  decision  in  the  Exchequer  Chamber  in  King  r«» 
Simmonds  (b).  And,  further,  that,  since  the  trial  of  tb^ 
feigned  issue,  the  plaintiff  King  and  defendant  Birc^ 
had,  with  others,  been  convicted  of  a  conspiracy  to  de- 
fraud creditors  of  the  latter  defendant,  among  whom 
were  three  of  the  assignees,  plaintiffs  in  Simmonds  r. 

(a)  Ante,|pp.  289.  296,  297.  (6)  Ante,  p.  309. 
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w^;  that  one  of  the  charges  of  which  they  were  so   Qwen*$  Sench. 

•dieted  was  the  issuing  execution  upon  a  judgment  1_ 

a  fictitious  debt,  which  was  the  same  debt  of  ^'*'** 
SL  125.  before  mentioned  as  having  been  re-  Birch. 
br^red  by  the  plaintiff  King  against  the  defendant 
>*irr^ ;  and  the  said  sums  of  1710/.  16;.  \ld.  and 
9^«  55.  9d.  are  proceeds  of  the  goods  &c.  of 
I  £<:h  the  assignees  and  others  were  defrauded  as 
►ar^^aid.  That  judgment  had  been  entered  up  in 
rmw^onds  y.  Kivg{a)\  and  that  deponent  believed  the 
lole  of  the  plaintiff  King's  proceedings  in  the  bill  of 
LC^ptions  and  writ  of  error  to  have  been  taken  and 
er^evered  in  with  a  view  to  delay  and  harass  the 
asij^nees,  and  for  no  other  purpose. 

X^lie  plaintiff's  affidavit  in  answer  denied  collusion, 
and.   vent  into  details  as  to  the  proceedings  on  the  inter- 
pleacSer  and  writ  of  error,  ascribing  delay  and  other  vex- 
atious conduct  to  the  plaintiffs  in  Simmonds  v.  King.    He 
then  stated  that  (since  the  present  rule  nisi  was  obtained) 
hefaad  entered  the  judgment  in  error  on  the  roll  (&),  the 
assignees,   defendants  in   error,  not  having  done  so; 
that  a  writ  of  error  on  the  judgment  of  the  Court  of 
Gsichequer  Chamber  had  been  issued  at  his  instance, 
returnable  in  the  High  Court  of  Parliament ;  and  that 
he  fully  intended  to  prosecute  the  same  to  a  hearing 
^ith  all  the  expedition   consistent  with  such   a   pro- 
ceding :  and  he  added  :  ^^  deponent  denies  that  he  has 
'^ow,  or  ever  had,  any  object  or  wish  for  the  least  delay, 
^d  saith  that  the  whole  of  his  proceedings  throughout 
^is  litigation  with  the  defendant's  alleged  assignees" 
**  have  been  taken  and  persevered  in  with  the  bond  fide 

(a)  See  pp.  297,  398,  ante.  (Jb)  Antd,  p.  315. 
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view  and  intention  to  obtain  the  decision  of  thti  Conrt 
of  Exchequer  Chamber,  and,  if  necessary,  that  of  the 
House  of  Lords,   on  the  question   of  the  defendant 
£.  A.  Birch  being  a  trader  within  the  true  intent  and 
meaning  of  the  bankrupt  laws  at  the  date  of  such  fiat, 
and  not  with  a  mere  view  to  harass  the  said  alleged 
assignees."     He  further  intimated  that  the  moneji  if 
paid  over  to  the  solicitor  for  the  assignees,  would  not 
be  secure ;  and  that,  at  all  events,  it  could  not  be  dis- 
tributed among  the  creditors  till  the  present  litigatiao 
was  determined.     And  he  stated  that  a  writ  of  error 
had  been  brought  to  reverse  the  judgment  on  the  in« 
dictment,  and  that  the  case  had  been  argued  in  the 
Exchequer   Chamber  and   was  still   under   consider* 
ation  (a).     Another  affidavit,   by  the  clerk  to  JCfi^s 
attorney,  stated  that  he  had  entered  upon  the  recordi 
now  in  the  Treasury  of  this  Court,  in  the  action  or 
feigned  issue  arising  out  of  this  action,  the  judgment 
pronounced  by  the  Court  of  Exchequer  Chamber  on 
May  9th,  and  had  served  the  assignees  with  notice  of  the 
nllownnce  of  ft  writ  of  error  returnable  in  Parliament 


Pashley  now  shewed  cause.  The  present  questtooi 
substantially,  was  raised,  and  decided  against  the  as* 
signees,  when  the  case  of  King  v.  Simmonds  was  de* 
pending  in  the  Exchequer  Chamber.  The  same 
ground  of  decision  exists  here.  The  plaintiff  in  error 
has  a  right  to  his  appeal;  and  this  Court  will  not 
pronounce  on  the  present  motion  that  the  writ  of  error 
is  frivolous.  And,  further,  the  assignees  obtained  this 
rule  nbi  without  having  entered  on  the  record  the 


(a)  8ee  Jfm^  v.  Th€  Quceth  TnnUif  racolfpM,  )^5i  pOK. 
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judgment  of  the  Court  of  Exchequer  Chamber,  as  stat.  Q,wxiCi  Bench. 

11  G*  4.  &  1  fF.  4.  c.  70.  $.  8.  requires.       Till  they  ^^^^' 

should  have  done  this  they  had  no  right  to  ask  that  any  ^^"^ 

further  proceeding  should  be  awarded.  Birch. 


IValsofi  and  Cleasby^  contr^.  The  issue  on  the  in- 
terpleader rule  being  now  decided,  the  assignees  are 
entitled,  in  the  ordinary  course  of  proceedings,  to  have 
the  money  paid  out  of  Court,  with  costs.  When  the 
present  rule  was  granted,  this  was  clearly  the  case ;  for 
the  writ  of  error  to  Parliament  had  not  then  been  sued 
out,  and  the  assignees  are  entitled  to  avail  themselves 
of  the  state  of  things  as  it  then  was.  The  defendant  on 
the  issue  has  not  put  in  bail  in  error,  and  therefore  has  . 
no  right  to  delay  the  execution  (a).  [Patteson  J.  In 
tbia  proceeding  you  have  no  right  to  execution  without 
leave  of  the  Court.]  It  is  in  the  discretion  of  the 
Court:  but  it  seems  just  that,  under  these  circumstances, 
the  plaintiffs  should  have*  it  as  of  course,  and  as  they 
would  in  an  ordinary  action.  If  the  defendant  wishes 
to  stay  it,  he  may  put  in  bail ;  and  this  is  but  reason^ 
able,  as  the  cause  may  be  a  long  time  depending,  and 
ibil  plaintiffs  ought  to  have  a  security  for  interest* 

Lord  Dbnmak  C.  J.  We  cannot  import  into  this 
cose  any  knowledge  we  possess,  which  might  authorize 
uk  to  say  that  the  writ  of  error  is  frivblousi  And}  if  it 
Im  not,  wj^  should  do  wrong  in  taking  this  money  from 
th^  «afe  custody  in  which  it  is,  and  putting  it  in  the 
hUDds  of  those  who,  if  they  had  it,  are  not  entitled  to 
dispose  of  itf    The  assignees  have  applied  too  soon, 
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Fatteson  J.    It  is  impossible  to  say  that  tlie  de- 
fendant on  the  issue  is  not  entitled  to  bring  this  natter 
King         before  a  Court  of  error :  and,  if  so,  we  ought  not  to  gnnt 
the  present  application. 


rolume  VIL 
1845. 


▼. 

BiBCU. 


Williams  and  Coleridge  Js.  concurred. 

Rule  discbrged. 


Thundayf 
June  12tli. 


MoBBis  against  Manestt. 


The  Eaa  India    TT/'IGHTMAN  J^   on  14th  December  1844^  mide 

the  following  order  (a). 
*^  In  the  Queen's  Bench.    James  Morris^  plaiDtV} 


Company 
granted  to  de- 
fendant a  pen*  \ 
sion  in  con- 
sideration of 
bis  distressed 
state  and  the 
senrices  of 
his  father. 


(a)  Under  stat.  1  &  8  Vkt,  c.  110. 

Sect  14  enacts:  «  That  if  any  person  against  whom  any  jadgnKi' 
Held  ""that  this  ^'^^  ^^®  ^'^^^  entered  up  in  any  of  Her  Migcsty*s  superior  comts  ft 
could  not  be  Westminster  shall  have  any  goTemment  stock,  funds,  or  annuitiw,  ottif 
charged  ^'^ J^  stock  or  shares  of  or  in  any  public  company  in  England  (wbetfaer  int*^ 
by  a  judffe*s  porated  or  not),  standing  in  his  name  in  his  own  right,  or  in  the  nsacof 
order  under  any  person  in  trust  for  him,  it  shall  be  lawful  for  a  judge  of  one  of  t^ 
Stat.  1  &  2  Vict,  superior  courts,  on  the  application  of  any  judgment  creditor,  to  order  th* 
jg^  *  *  *  such  stock,  funds,  annuities,  or  shares,  or  such  of  them  or  such  ^ 
The  Judge's    thereof  respectively  as  he  shall  think  fit,  shall  stand  diarged  with  the  pif 

order  directed      ^^^^  ^f  ^j^^  amount  for  which  judgment  shall  have  been  so  rccomfd,«A 
that  the  pension  ,  ,  n 

should  stand         interest  thereon,  and  such  order  shall  entitle  the  judgment  creditor  to  tU 

charged  unless  such  remedies  as  he  would  have  been  entitled  to  if  such  charge  hid  ton 

cause  ^^^  made  in  his  favour  by  the  judgment  debtor ;  provided  that  no  pracftA- 

bera  in  six  ca-  >ng"  *^^^  ^  taken  to  have  the  benefit  of  such  charge  until  after  tte 

lendar  months,  expiration  of  six  calendar  months  from  the  date  of  such  order.** 

i*d^  the  or-         ^^^  ^^'  **  ^"^  ''^  ®'**"  ^  prevent  any  person  against  whom  jadg< 
der,  on  motion     ment  shall  have  been  obtained  from  transferring,  receiviog,  or  diipo«B| 

by  the  East  of  any  stock,  funds,  annuities,  or  shares  hereby  authoriaod  to  be  dwrfle 

India  Company 

and  by  an  as> 

siguee  of  the  pension,  within  the  six  months. 


I  in  this  action  on  the  7tli  day  of  December  1814, 
interest  thereon,  pursuant  to  the  statute,  unless 


benefit  of  the  judgment  creilitOT  undiir  in  order  of  a  judge,  be  it 
enacted,  that  everj  order  ot  a  judge  charging  an;  gniemnient 
iindi,  or  uiauiliei,  or  an;  alock  or  sharei  in  anj  public  company, 
hil  act,  ibalL  be  made  in  the  fint  instance  ei  paTte,  and  without 
dee  to  tbe  judgment  debtor,  and  •hnll  be  an  order  to  ihcw  cbuso 
and  (uch  order,  if  any  guiemment  itock,  funds,  or  annuities 
g  in  the  name  of  Ibe  judgment  debtor  in  hii  own  right,  or  in  the 
if  an;  penon  in  truit  for  liiin,  is  to  be  aRectcd  bj  inch  order,  ihall 
\  tbe  Governor  and  Company  of  the  Bonk  of  England  from  per- 
;  B  transfer  of  luch  itock  in  the  meantime  and  until  such  order 
etoado  abaoluta  or  diacbarged  ]  and  if  any  slock  or  share*  of  or  in 
blic  company,  standing  in  the  name  of  the  judgment  debtor  in  his 
jbt,  or  in  tbe  name  of  any  person  in  trust  for  him,  is  or  are  to  be 
I  by  any  luch  order,  shall  in  like  manner  rntrain  such  public  com. 
■am  pcnnittiDg  a  transfer  thereof;  and  that  if,  aFler  notice  of  such 
3  dw  person  or  persons  to  be  mlrained  thereby,  or  in  case  nf  cor- 
m  lo  any  authoriied  agent  of  such  corjioration,  and  before  tho 
ndcT  aball  be  disdiarged  or  made  abaolute,  such  corporation  or 
or  penoni  shall  permit  any  such  tmntfcr  lo  be  made,  then  and  in 
aie  the  cotparation  or  person  or  persons  so  permitting  such 
T  iball  be  liable  to  the  judgment  creditor  for  the  ralue  or  amount 
property  so  charged  and  lO  transferred,  or  aneh  part  thereof  as  may 
icieot  to  satisfy  bis  judgment;  and  tlial  no  dispoution  of  tbe  judg- 
lebtor  in  Iha  meantime  shall  b«  fatid  or  eSectual  as  against  the 
eat  creditor;  and  further,  that  unless  Ibe  judgment  debtor  shall 
a  tima  to  be  mentioned  in  tueh  order  shew  lo  a  judge  of  one  of 
d  HiiMrior  courts  sufficient  cause  to  tbe  contnTv.  the  uiil  nrt1>r 
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cause  be  shewn  before  me,  at  my  chambers'*  &c,wUblQ 
six  calendar  months.  Dated  the  14th  day  of  Z>eremiifr 
1844," 

Watson^  on  behalf  of  John  CoUett,  Esq.,  obtained,  in 
this  term,  a  rule  calling  on  the  plaintiff,  the  defendant, 
and  the  Directors  of  the  East  India  Company  to  shew 
cause  why  the  order  should  not  be  rescinded.  And 
afterwards,  in  this  term.  Sir  F^  Tfiesiger,  Solicitor  Ge- 
neral, on  behalf  of  the  East  India  Company,  obtained  a 
rule  calling  on  the  plaintiff  to  shew  cause  &c.,  as  in  the 
preceding  rule. 

From  the  affidavits  in  support  of  these  rules  it  ap- 
peared  that    the   Directors,    on   8th   September  1819, 
resolved  that  an  allowance  of  80L  per  annum  should  be 
granted  to  the  defendant,  in  consideration  of  his  cir» 
cumstances,  and  of  his  being  deprived  of  sight :  and 
that,  on  5th  May  1824,  they  resolved  that»  in  oMisider* 
ation  as  before,  and  also  of  the  services  of  his  iato 
father,  an  addition  of  20/.  per  annum  should  be  granted 
him.      That  the  defendant  had  no   other   allowance, 
pension  or   annuity    from   the    company.       That,  on 
29th  June  1835,  defendant,  by  indenture^  bargained, 
sold,  assigned,  transferred  and  set  over  to  Mr.  QJlettt 
his  executors,  &c.,  the  two  allowances,  and  granted  to 
him  a  power  of  attorney  of  the  same  date,  to  ask,  itc^ 
and  receive  both.     That  the  allowances  had  from  time 
to  time  been  paid  to  Mr.  CoUett.     That,  save  as  afore- 
said,  *<  the  said  defendant  is  not  entitled  to  an  annuit/ 
or  sum  of  100/.  standing  in  his  own  name  in  the  books 
of  the  East  India  Company/'     That  application  had 
been  made  to  the  learned  Judge  to  rescind  the  orderj 
but  he  declined  to  do  so,  and  recommended  an  sj 
cation  to  this  Court. 


VIII.  VICTORIA.  Q^ij 

Hugh  Hill  now  shewed  cause  against  both  rules.    The   QuetfCt  Bench, 

application  is  premature.    The  learned  Judge  has  made 

no  absolute  order,  but  only  a  rule  to  take  effect  if  cause       Morris 

V. 

be  not  shewn  in  six  months.  The  Court  will  not  inter-  Maitutt. 
fere  at  this  stage ;  Broom  v.  Bamjbrd  (a).  [Williams  J. 
There  Parke  B.  said :  **  If  the  Judge  is  desirous  of  re- 
ferring the  question  to  the  G}urt,  his  course  is  to  make 
the  rule  absolute."]  It  does  not  appear  even  that  notice 
of  the  Judge's  order  has  been  served  on  the  defendant! 
without  which,  by  sect.  15  of  stat  I  &  2  Vict.  c.  110.,  it 
cannot  be  made  absolute.  In  JRogers  v.  Hdlanjoay  (b) 
the  Court  of  Common  Pleas  refused  to  interfere  with  a 
Judge's  order  under  sect.  14,  Tindal  C.  J.  saying,  **  If  we 
entered  into  the  matter,  it  appears  we  should  have  to 
settle  a  complicated  question  of  equity ;  and  that  we  can- 
not do."  It  would  be  requisite  here  to  take  Mr.  CoUetfs 
claim  into  consideration,  if  valid:  but  it  is  doubtful 
whether  the  pension  was  assignable  at  all ;  Wells  v. 

* 

Foster  {c).  The  plaintiff  cannot  know  the  circumstances 
under  which  the  assignment  has  been  made,  and  is 
therefore  unable  to  establish  his  right  satisfactorily  in  a  , 
proceeding  of  this  kind :  it  follows  that  the  Court  ought 
not  to  decide  the  point  on  such  an  application.  If, 
indeed,  the  plaintiff  were  not  proceeding  bona  fide,  the 
learned  Judge  would  discharge  his  own  order :  but  that 
is  not  suggested. 

Sir  F*  Thesigerf  Solicitor  General,  for  the  East  India 
Compawft  contra.  In  Brawn  v.  Bamfbrd  (a),  it  seems 
that  no  positive  order  had  been  made :  here  the  Judge 
has  done  all  be  can  do  under  sect*  15 :  he  could  make 

(a)  9M.^W.  4S). 

(6)  5M,i  G. 893.    See  Fovil^r  v.  ChwchiU^  \\M*iVr.  j7, 

(o)  8  K  ^  ^,  149. 
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no  rule  absolute  in  any  other  sense.  [Pattcson  J.  I 
doubt  whether  BrorjDti  v.  Batnford  {a)  be  correctly  re- 
ported.] Then,  as  to  the  main  question,  there  are  no 
"  stock,  funds,  or  annuities,"  or  any  **  stock  or  shares," 
standing  in  the  defendant's  name,  to  be  charged  by  this 
order  under  sect.  H.  He  had  no  property  at  all  in  the 
pension.  [^fVigram  and  Forsythy  also  for  the  Company 
and  Watson  for  Collett,  were  not  heard.] 


Per  Curiam  (i).     We  agree  that  this  order  must  b^- 

rescinded. 

Rule  absolu 

(a)   9  M.  ij  jr.  42. 

(6)  Lord  Denman  C.  J.,  Paltcsonf  Williams  and  Coleridge  Js. 


Thurtdai/t 
June  ISiln 


Chaklesworth,  Public  Officer,  &x. 


against  Ellis. 


JJ ASHLEY,   ill  this  term,  Maj/'  26th,    obtained     -^ 


E,  gave  a 
warrant  of  at- 
torney autho-  rule  calh'ng   on  the  plaintiff  to  shew  cause  wh 

rizmg  the  *^  * 

attorney  to         the  judgment  signed  in  this  cause,  and  the  executior'^ 

appear  for  liina,  ^  *•  ^ 

receive  a  dc-      issued  thcrcon,.  and  all  subsequent  proceedings,  shoulc^ 

claration  in 

debt,  and  Uierc-  not  DC  SCt  aside. 

ThTacUon.or         It  appeared  on  affidavit  in  support  of  the  rule  that^v 
by^nU^d^ftTr"'  °"  ^^'*  Fcbnianj  184.5,  defendant  executed  a  warranto 
juTmcnt  was   ^^^^^"^J'j  authorizing  three  attorneys  of  this  Court,  o 

bi*;ned,  and 

execution  issued,  without  any  appearance  being  entered  for  defendant. 

Senibie,  per  Ijord  Denman  C.  J.,  that  nu  appearance  was  necessary.     But 

}-leId  that  the  omission  was,  at  most,  an  irre;;ularity,  and  might  be  waived  by  lacbet. 

And  that  it  was  so  waived,  \%here  the  warrant  was  executed  on  .^th  jFff&ncar^,  and  E,  wa 
told  at  the  time  that  jud^^ment  would  be  entered  up  forthwith,  and  judgment  waseotere*/ 
up  o\\  Gtli  Fehnuzrt/,  seizure  made  under  a  li.  fa.  on  *J4th  jlprii,  and  the  goods  sold  on  t\/ 
jl/ffv*  and  the  rule  to  set  aside  was  obtained  on  26th]  Afoy. 

Though  a  docket  was  struck  against  £.  on  3d  May,  a  fiat  issued  on  5th  JUToy^  and  as- 
signees were  chosen  on  3Sd  May,  on  whose  behalf  the  rule  to  set  aside  was  obtained 


i  puuiic  uincers  oi  a  copannersnip  mc,  "anu 
1  to  conTess  the  same  action,  or  else  to  suiFer 
nt  b;  nil  dictt  or  otherwise  to  enter  up  against 
Kectitors  or  administrators,  in  the  same  notion 
:  thereupon  forthwith  entered  up  against  me  or 
'ecord  in  the  said  Court,  for  the  said  sum  of 
esides  costs.  And  I,  the  said  J,  W.  Ellis,  do 
uthorize  and  empower  you  '*  &c.  {to  release 

ent  was  signed  on  the  warrant  of  attorney  on 
'iary  1845.  Deponent  had  searched  the  ap- 
books  of  this  Court,  and  found  that  no  ap- 
had  been  entered  in  the  cause.  A  writ  of  fi. 
1  on  the  judgment;  and,  on  or  about  2ith 
rB,  the  sheriff  seized  the  goods  of  plaintiff,  end 
them,  and  sold  them  on  2d  May  1845.  A 
IS  struck  against  defendant  on  3d  May  1845; 
t  issued  on  5lh  May,  under  which  defendant 
jged  a  bankrupt ;  and,  on  22d  Mat/,  assignees 
sen,  by  whose  direction  this  application  was 

the  affidavits  in  answer  it  appeared  that,  im* 
beibre  the  warrant  of  attorney  was  executed 
lant,  namely,  5th  Ffbruary  1815,  one  of  tlie 
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on  SOth  May  1845|  that  he  had  been  iofinrmed  cm  the 
said  5th  February^  and  belieTed»  that  judgment  wai 
that  day  entered  upon  against  hun  od  the  aaid  warrant; 
and  he  also  stated  on  May  SOth  that^  on  the  aud  5th 
February^  he  was  informed  by  hb  own  attomqrt  end 
well  knew,  that  plaintiff  could  issue  execution  against  his 
goods  or  person  on  6th  February  last  on  such  judg- 
ment. 


Knowles  now  shewed  cause.     Supposing  (which  ma; 
be  questionable)  that  the  affidavit  shews  no 


to  have  been  entered,  an  appearance  by  the  defendam 
is  not  necessary  before  a  plaintiff  signs  judgment  on  t 
warrant  of  attorney.      The  judgment   may  be   sign* 


forthwith.     There  is  a  difference  between  signing  judg^ 
ment  on  a  warrant  of  attorney  and  on  a  cognovit    L  ' 
might  as  well  be  contended  tliat  a  writ  of  summons  wi 
necessary  here,  as  that  an  appearance  is  so.     There  i 
nothing  for  the  defendant  to  appear  to.      The  point  i 
decided  in  Birdiam  v.  Tucker  (a),  where  the  Court 
on  a  previous  decision  in  Kemp  v.  Matthrm{b).     BuC^ 
further,  even  if  an  appearance  ought  to  have  been  ea^ 
tered,  the  omission  is  a  mere  irregularity :  and  the  fact^ 
and  dates  in  the  case  shew  a  waiver  by  the  delay.    I^ 
appears   from    Williams   v.  Strahan{c)  and   Fynn    r- 
Kemp  {d)  that  a  party  must  come  promptly  to  set  aside 
proceedings  for  such  an  objection.     In  HaxoUns  v.  Has^ 
sell  [e)  the  Court  in  effect  decided  that  the  want  d[  aa 

(a)  8  Scult,  469. 

(6)  8  Scoti,  399.      See  p.  400.  note  (103),  where  Riekttrdwnj.  Mf 
4M,^}F.  384,  is  cited, 
(c)  1  Xew  R,  309.  (d)  2  DowL  P.  C.  CSa 

(0  12  A/,  i   W.  176, 


^ashlejff  contra.  Bircham  v.  Tuckered)  is  reported 
L  jr  in  Scott :  the  point  seems  not  to  have  been  much 
Bsidered  there,  but  to  have  been  assumed,  on  the 
^estion  of  the  Master,  as  previously  decided  in  Kemp 
-Jdatthevo  (e).  But  it  is  clear  that,  in  the  latter  casCf 
^  point,  though  discussed,  was  not  decided.  On  the 
i  er  hand,  Roberts  v,  Spurr  (g)  seems  precisely  in 
L  nt  to  shew  that  the  want  of  appearance  in  a  cause 
^  radical  defect,  which  renders  void  every  thing 
r^e  subsequently :  and  there  are  previous  cases  to 
^  same  effect  (k).  Williams  J.  says,  in  Roberts  v. 
tmr  {g)f  **  The  objection  to  the  present  proceedings  is 
^t  they  are  a  nullity.  There  being  no  person  before 
^  Court  against  whom  a  Judgment  can  be  signed,  the 
esent  judgment  must  be  a  nullity."  The  acts  done 
^  the  defendant  in  that  case  would  have  been  a  waiver 
^  the  objection  if  it  could  possibly  have  been  waived. 

(a)  5  Dowl.  P.  a  419.  (6)  6  JDowL  P.  C.  465. 

(e)  2  C.^  J.  168.  (d)  8  Scott,  469. 

{e)  8  8coU,  399.  (^)  S  Dowl.  P.  a  551. 

(A)  See  Cook  v.  Saven,  1  T.  R,  635. ;  Venn  v.  Cahert,  4  T,  R,  578. 
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•ry  of  appearance  was  an  irregularity,  which  might  be  Q*<««»'»  Bench. 

.ived.     Here,  on  24th  April  at  all  events,  the  bank-   

=>t  knew  of  the  judgment  having  been  signed.  When 
sarty  has  notice  of  the  proceeding  in  which  an  irregu- 
ity  has  been  committed,  that  is  a  sufficient  notice  of 
9  irregularity  itself;  Grant  v.  Flatter  (a),  EsdaiU  v. 
mvis  {b).  The  assignees,  on  this  kind  of  application, 
me  only  the  rights  which,  if  there  had  been  no  bank- 
::3tcy,  would  have  belonged  to  the  bankrupt ;  Routledge 
<Hles  (c). 
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[Patteson  J.  That  was  a  judgment  in  a  suit  commeDoed 
by  writ  of  summons.]  An  appearance  in  Coart  most 
take  place  in  all  cases  equally,  before  the  Coart  csn 
pronounce  a  j  udgment.  No  inconvenience  results  to  tbe 
holder  of  the  warrant  of  attorney  from  enforcing  the 
rule.  Tlie  practical  object  of  a  warrant  of  attorney  b 
fully  answered  if  all  the  steps  in  the  cause  can  be  takeO) 
as  no  doubt  they  may,  in  a  single  day.  At  common 
law,  an  actual  personal  appearance  of  the  defendant  ill 
Court  was  always  requisite  (a).  The  necessity  of  thtf 
appearance,  and  the  inconvenience  of  the  common  hv 
rule,  are  stated  in  the  First  Heport  of  the  Commissmai 
on  the  Courts  of  Common  Lccw  (£)»  It  was  as  late  tf 
Stat.  9  &  10  fr.  3.  c.  25.  that  defendants^  by  sectS9^ 
were  required  to  file  an  appearance  within  eight  daysrf 
return  of  process,  **  upon  penalty  of  5/.  to  be  paid  to 
the  plaintifT,  for  which  the  Court  shall  immediatdy 
award  judgment,  whereupon  the  plaintiff  may  takeout 

• 

execution ;"  and  by  stat.  12  G.  1.  c.  29.  a  plaintiff  «tf 
enabled  to  enter  an  appearance  for  a  defendant  who  was 
in  default.  These  statutory  provisions  shew  the  strict- 
ness of  the  common  law  rule  that  no  step  could  be  taken 
against  a  defendant  till  he  had  appeared  in  court  Cot» 
Dig.  Pleader  (B  1.),  (C  2.),  states  the  law  peremptorOy. 
In  the  warrant  of  attorney  now  in  question,  actual  ap* 
pearance  in  court  by  the  attorney  is  the  condition  pr^ 
cedent,  imposed  in  express  terms.  In  Co.  Litt.  526.  it 
is  said  :  '^  he  that  hath  but  a  bare  authority,  as  he  that 
hath  a  warrant  of  attorney,  must  pursue  hb  authorilj 


(a)  Slepfien  On  Pleading,  p.  23.  and  note  (5.)  5lh  cJ, 

(b)  Pp.  85—94. 


VIIL  VICTORIA. 


€83 


hath  been  said),  and  if  he  do  less,  it  is  void."    In   Queen*s  Bench. 
note  (2)  from  Hale's  MSS.  on  this  passage,  it  is "___ 


:  *^  A.  makes  letter  of  attorney  to  JB.  C  and  2)., 
w^unctim  et  [divisim,  to  make  livery.  If  two  make 
■^^ry  it  is  void."  And  in  Co.  Littt  52  a.  it  is  said : 
IZf  a  man  be  disseised  of  Black  Acre  and  White  AcrCf 
^  a  warrant  of  attorney  is  made  to  enter  into  both 
^  to  make  livery,  there  if  the  attorney  enter  into 
^^ck  Acre  only  and  makes  livery  secundum  formam 
■rtse^  there  the  livery  of  seisin  is  void>  because  he  doth 
»  s  than  his  warrant.''  The  note  (9)  to  this  passage, 
»  m  Hale^s  MSS.,  is :  ^^  If  there  be  feoffment  on  con- 
L.ion  and  letter  of  attorney  to  make  livery  accordingly, 
^  livery  is  made  absolutely,  it  is  void  "  {a).  This  ob« 
*  Eion  could  not  be  waived.  Hawkins  v.  Hassell  {b)  is 
iK  Hinguishable  on  the  ground  pointed  out  by  Parke  B. 
the  case  itself,  as  reported  in  Dowling  and 
^^^mides  (c).  The  defendant's  going  before  a  judge  is 
tJiivalent  to  his  appearing  in  Court.  And  Hawkins 
Hassell  (b)  ended  in  a  reference  to  the  Master,  to 
Certain  whether  the  bill  of  costs  contained  a  charge 
c*  entering  the  appearance.  In  Williams  v.  Slrahan  (d) 
^^  Court  held  that  the  defendant,  having  accepted  a 
^aration,  should  not  afterwards  be  allowed  to  object 
^  the  want  of  a  previous  appearance.  The  accept- 
nnce  of  a  declaration  might  well  be  taken  as  an  ap- 
pearing at  that  time ;  and,  moreover,  it  may  be  collected 
Iiat  the  Court  of  Common  Pleas  precluded  the  defend- 


Charlis-I 

WORTH 

r. 

Ellis. 


(a)  See,  as  to  warrant  of  attorney  to  suffer  judj^ent,   Cohbold  t. 
wbiVrtfr,  4  Man.  $•  Gr.  62. 

(fi)  12  M.  i  W.  116,  (c)  1  DowL  tj  /i.  1006.  lOOS. 

{(l)  1  .V.  R.  309. 
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ant  from  taking  the  objection  on  a  principle  like 
which  was  here  laid  down  in  Piciard  y.  Sears  {a); 
therefore  it  was  unnecessary  to  consider  what  the 
of  the  objection,  if  taken,  would  have  been.     IjfliM  v^ 
Kemp  {b)  and  GratU  v.  FUntcr  {c)  were  cases  of  a  partjp 
allying  an   irregularity  and  not  coming  in  what  the 
Court  thought  a  reasonable  time.  In  Esdaile  ▼•  Dam{d) 
the  irregularity  was  in  the  indorsement  on  a  capia% 
under  which  the  defendant  had  been  taken  in  Jiiy  18SS; 
and  he  did  not  apply  for  his  discharge  till  HUary  term 
1838.     In  such  a  case  the  irregularity  was  in  the  fom 
of  the  very  document  on   which   the   defendant  w 
arrested ;  and,  since  the  defendant  necessarily  knew  of 
his  own  imprisonment,  it  was  not  too  much  to  presune 
that  he  made  himself  acquainted  with  the  terms  of  the 
process  at  the  time  when  he  was  arrestedt    Besideii 
the   rule,  if  taken  to  be  as  laid  down  in  Esdaile  ^t 
Davis  {d)^  would  amount  to  this,  that  the  possession  of 
means  of  knowledge  is  equivalent  to  actual  knowledgei 
a  doctrine  which  has  lately  been  repudiated  (e).    Bat) 
in  fact,  the  assignee,  in   the  present  case,   did  cook 
promptly,  and  no  waiver  or  laches  of  the  bankrupt  is 
shewn.     All  that  legally  appears  is,  that  the  bankrupt 
might  reasonably  have  expected  judgment  to  be  sigaA 
early  in  Febfuaty.     Nothing  appears  to  shew  that  k 
did  know  of  its  having  been  signedi  even  when  tbii 
motion  was  made.      The  seizure  on  24th  jlpril  vai 
followed  by  a  sale  on  2nd  May,  a  fiat  in  bankroptcy 


(a)  6  A.  f  E,  469.  (6)  S  DowL  P.  a  SSO 

(r)  5  DowL  P.  C.  419.  (d)  6  DowL  P.  C.  465. 

{e)  KeUy  ▼.  Solan,  9  M,  ^  W.  54.     Sec  Steigenberger  ▼.  Carr,  3  J^ 
ij-  Gr,  199. ;  Beli  v.  Gardiner,  4  Man»  $•  6r.  11. 


:  application.  It  is  true  that  the  assignees 
<oly  to  the  right  of  applying  to  the  Court, 
e  bankrupt  had  it  when  the  fiat  issued :  but 
□e  uo  act  of  waiver  is  shewn ;  and  it  is  too 
»y  that  the  possibility  of  the  bankrupt  having 
knowledge  of  the  seizure  at  some  time  be- 
;h  April  and  5th  Mar/  shall  be  held  a  waiver 
ht  to  apply  at  the  time  of  the  fiat.  The  as- 
tmot  compel  the  bankrupt  to  make  affidavit : 
I  therefore  should  not  expect  them  to  shew 
upC's  ignorance  of  the  irregularity,  but  should 
be  execution  creditor  to  prove,  by  direct 
and  not  mere  hearsay,  that  the  bankrupt 
the  irregularity  at  some  time  before  the  fiat 


Denman  C.  J.  The  cases  of  Birckam  v. 
I  and  £nnp  ▼.  Matthew  {b)  seem  to  me  to  supply 
ihority  for  holding  that  an  appearance  was  not 
It  is  true  that  those  cases  ore  reported  only 
but,  if  they  bad  been  considered  wrong,  they 
re  probably  appeared  in  the  contemporary  re- 
1  a  note.     At  all  events,  however,  this  is  no 
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the  bankrupt  must  have  known  that  jadgment  «tt 
entered  up  against  him ;  and,  if  so,  he  has  waited  the 
objection. 

Patteson  J.  When  a  party  objecting  to  an  imgo* 
larity  does  not  come  promptly,  it  is  for  him  to  shev 
that  he  had  not  notice. 


Williams  and  Coleridge  Js.  concurred. 

Rule  discharged. 


June  ISth. 


In  ejectment 
brought  by  re- 
mainderman 
against  lessee 
of  the  late 
tenant  for  life, 
on  the  ground 
that  the  lease 
was  granted 
under  a  power 
not  properly 
executed,  the 
Court  will,  on 
motion,  order 
the  lessor  of  the 
plaintiff  to  give 
particulars  of 
the  alleged 
defects  in  the 
oTccution. 


Doe  on  the  several  demises  of  Geobge,  Earl  of 
Egremont,  and  Grant,  against  Williams  and 
Hole  (a). 

A  RULE  was  obtained  in  this  term,  calling  on  tbe 
lessors  of  the  plaintiff  to  shew  cause  why  tbej 
should  not  deliver  to  the  defendants  or  their  attonKf 
&C.9  particulars  of  the  alleged  defects  in  the  executioo 
of  the  power,  on  which  the  lease  or  leases  of  the  pre- 
mises in  question,  now  held  by  the  defendants,  or  either 
of  them,  is  or  are  impeached. 

The  rule  nisi  was  granted  on  affidavits  to  the  follow- 
ing effect.  The  attorney  for  the  defendants  stated  tbit 
the  defendant  Hole  held  part  of  the  premises  in  ques- 
tion (situated  in  Somersetshire)  under  a  lease  granted  to 
the  defendants  by  George  Cf  Briefly  Earl  of  EgremMt 
for  a  term  of  ninety  nine  years  dependent  on  certtfo 


(a)  Sec  Doe  dem.  Lord  EgremorU  v.  Stephens,  C  d  B,SOS,  Sli, 


oi  the  alleged  detects  had  been  applied  tor  and 
L     And  that  it  was  absolutely  necessary  for  the 
e  of  this  action  that  the  defendant  Hole  should  be 
led  witli  such  particulars,  without  which  he  could 
fely  proceed  to  trial.     The  clerk  to  the  agents  in 
ri  deposed  that,  on  23d  Jamiarxf  last,  the  attorneys 
I  lessor  of  the  plaintiff  were  served  with  a  sum- 
to  shew  cause  at  a  Judge's  chambers  why  the 
liars  in  question  should  not  be  given.     That  the 
ition  was  dismissed,  because  unsupported  by  affi- 
but  was  renewed,  January  30th,  on  an  affidavit 
liamsj  setting  forth  the  material   facts  and  the 
ty  of  particulars,  and  containing  some  statements, 
nr  important,  as  to  a  part  of  the  premises  held  by 
ms  separately.     That  the  agents  for  the  lessors  of 
intiff  objected  to  the  application,  as  calling  upon 
3  disclose  their  title ;  but  the  agents  on  the  other 
mied  this,  and  urged  that  the  like  applications 
en  granted  in  similar  actions  at  the  suit  of  the 
essors:  the  learned  Judge,  however,  declined  to 
be  order,  referring  the  defendants,  if  dissatisfied, 
full  Court.     That  the  defendants   were*  then 
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answered  in  the  aflBrmative^  indorsed  on  the  snminoiis: 
<^  Refused,  lessor  of  plaintiff  undertaking  to  proceed 
solely  on  his  title  and  not  on  breaches  of  covenant  by 
tenant." 

An  affidavit  was  made  on  the  other  side;  but  it  did 
not  state  any  thing  material  to  this  report. 


M.  Smith  now  shewed  cause  (a).  There  is  no  au- 
thority for  granting  this  application.  The  defendants 
are,  in  effect,  setting  up  a  prior  title  against  the  re- 
mainderman, and  they  use  this  motion  as  a  bill  of 
discovery.  {Patteson  J.  What  they  ask  here  has 
been  constantly  granted.]  At  chambers,  and  where 
no  opposition  has  been  made:  not  in  Court.  \Ccii' 
ridge  J.  It  has  been  usual  to  order  a  particular  of  for- 
feitures.] 

PrideatuCf  contra.  This  case  resembles  those  of  for- 
feiture, but  is  stronger  on  the  side  of  the  applicants; 
the  ejectment  not  being  grounded  on  a  breach  of  cove 
nant,  which  may  be  supposed  to  lie  in  the  tenant's  know- 
ledge, but  on  a  defect,  which  the  lessees  are  wholly 
ignorant  of,  in  the  execution  of  a  power.  They  are 
bona  fide  tenants,  and  would  suffer  great  hardship  if 
this  information  were  withheld. 

Lord  Denman  C.  J.  That  which  the  defendants  ask 
appears  to  have  been  frequently  done,  and  to  be  very 


(a)  One  answer  to  the  application  was,  that  it  was  too  late  to  rmv 
the  decision  of  a  Judge  at  chambers,  a  whole  term  having  interrcoed. 
This  objection  was  met  by  reference  to  the  particular  facts  of  the 
and  the  Court  gave  judgment  without  further  noticing  it. 
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reasonable.     Perhaps,  when  they  receive  the  inform-  Quien'tBencL 

1845. 
atioDy  they  may  think  there  is  no  ground  for  resisting  ^__ 

the  action.     At  any  rate  it  is  reasonable  they  should      ^^iJS^' 
know  what  defects  are  relied  upon.  Eorkmont 

V. 

WiLUAMS. 

Pattesok,    Williams    and    Colebidge  Js.    con- 
curred. 

Rule  absolute. 


Elwood  against  Bullock.  JSlTm. 

(As  to  costs  on  discontinuance.) 
Reported,  6Q.  J5.411. 


END   OF  TRINITY  TERM. 


2  Z   4 
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Foiume  VIL 
1845. 


TRINITY  VACATION  (a). 


Fridayf 
June  IStlu 


The  Queen  against  The  Guardians  of  the  Poor 

of  the  ToTNES  Union. 


An  order  of       TV/TANDAMUS.      The  writ  recited  that  the  Toina 

justices  uDder      ^»A 

Stat  48c  5  Union  in  the  county  of  Devon  was  a  union  formed 

s.  27.,  for  re-  Under  Stat  4  &  5  fT.  4.  c.  76. :  and  that,  by  an  order 
e'iaewhw^^tbim'  under  the  hands  and  seals  of  two  justices  **  in  and  for 

the  said  county,  and  usually  acting  for  the  district 
wherein  the  said  union  is  situate,**  made  and  bearing 
date  August  ^2d  1844,  it  was  on  due  proof  (bund  and  ad- 
judged &c. :  the  writ  then  set  out  the  order,  adjudging 
that  Elizabeth  Pering^  of  &c.,  in  the  said  union,  was  firom 
old  age  and  infirmity  unable  to  work,  and  was  entided 
to  relief  in  the  said  union,  and  desired  to  receive  relief 
out  of  a  workhouse ;  that  the  inability  had  been  cer- 
partofaunion,  tified ;  and  that  the  said  justices  had  directed  the  cotr- 

qtutre,  whether  •*  ^ 

the  order  dians  forthwith  to  give  relief  to  the  said  E.  P.  without 

should  be  ad- 
dressed to  the     requiring  that  she  should  reside  in  any  workhouse;  thit 

the  guardians,  the  Order  was,  on  24th  August,  1844,  duly  served  on  the 
whethen^in  the  guardians  at  their  weekly  meeting  in  the  said  union, 
case  of  such  a     ^^^  delivered  to  their  chairman;  and  that   the  goar- 


in  the  work- 
house, cannot 
be  made  with- 
out summon- 
ing the  parties 
who  will  be 
burdened  by 
such  order  to 
shew  cause 
why  it  should 
not  be  made. 

Where  such 
relief  is  to  be 
given  in  a 
parish  forming 


dians,  at  their  said  meeting,  declined  to  order  any  sodi 
relief;  that  E.  P.,  at  their  next  weekly  meeting,  on  SIst 


parish,  the 
order  suf- 
ficiently shews 
jurisdiction, 
under  sect.  27, 
if  the  justices 
only  describe 

themselves  as  **  two  of  Her  Majesty's  justices  of  the  peace,  acting  in  and  lor  tbe 
of  J;  and  usually  acting  at  B„  within  the  district  of  the  C»  poor  Uw  unkm  *  (in  wisdi 
the  parish  lies),  *<  in  the  said  county.** 


(a)  The  Court  sat  in  Banc  on  the  ISth,  141b,  IStfa,  20Cfa»  Slsl^  S9dL 
87th,  and  28th  otjunet  and  on  the  2d,  Sd,  4Ui,  and  9Ui  ctJmfy. 


r 
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jiiigusij  applied   For  relief  under  the  said  order,  and  Queen* t  Bench. 

1  fi4«'S 

requested  the  guardians  to  give  her  relief  without  re-  |__ 


quiring  &c.,  but  that  they  refused  to  give  it  without  The  Quxem 
requiring  &c.,  and  neglected  and  refused  to  comply  Totnss  Union. 
with  the  order,  to  the  great  damage  of  £•  P.  and  in 
contempt  &c. :  Wherefore  E.  P.  had  besought  that 
remedy  might  be  provided  &c. :  and  the  writ  com- 
manded the  guardians  without  delay  to  obey  the  order 
and  give  relief  to  E,  P.  without  requiring  that  she  should 
reside  in  any  workhouse,  as  thereby  was  ordered,  or  to 
shew  cause  to  the  contrary,  &c. 

Return,  setting  forth  the  order,  as  follows.  ^^  Devon^ 
to  wit.  Whereas,  by  an  act  of  parliament "  &c.  (4  & 
5  W.  4.  c.  76.),  **  it  is  amongst  other  things  enacted 
that"  &c.  (reciting  sect.  27  (a)  ) :  "  And  whereas  Eliza- 
bdh  JPeringf  widow,  an  adult  person  of  the  parish  of 
Beny  Pomerqy  in  the  said  county  of  Devon,  cometh 
this  day  personally  before  us  Thomas  Kitson,  clerk,  and 
Henry  Cranmer  Marsh  PhiUips,  whose  hands  and  seals 
are  hereunto  set,  two  of  her  majesty's  justices  of  the 
peace  acting  in  and  for  the  county  otDcvotiy  and  usually 
acting  at  Paington  within  the  district  of  the  Totnes 
Poor  Law  Union  in  the  said  county,  and  complaineth 


(jm)  Sun.  4  &SW.4.  c  76.  s.  27.  enacts :  «  That  in  any  union  which 
uaaj  btt  formed  under  Uiis  act  it  shall  be  lawful  for  any  two  of  His 
r*s  justices  of  the  peace  usually  acting  for  the  district  wherein 
nnion  may  be  situated,  at  their  just  and  proper  discretion,  to  direct 
Iby  ofdcr  under  their  hands  and  seals,  that  relief  shall  be  given  to  any 
^■■It  person  who  shall  from  old  age  or  infirmity  of  body  be  wholly 
-enable  to  work,  without  requiring  that  such  person  shall  reside  in  any 
:  Provided  always,  that  one  of  such  justices  shall  certify  in 
order  of  his  own  knowledge,  that  such  person  is  wholly  unable  to 
aforesaid ;  and  provided  further,  that  such  person  shall  be  law- 
fyXly  entitled  to  relief  in  such  union,  and  shall  desire  to  receive  the  same 
oat  oif  9k  workhotiae.'* 
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FoiufM  VIL    and  inFormeth  us  the  said  justices  that  she  the  said  £  P. 
* .__  is  aged  77  years  and  upwards ;  that  she  is  the  widow  of 

Tbt  Quiiir     Peter  Peringi  labourer,  deceased;  and,  from  old  age" 
ToTVKB  Union,  g^c.  (stating  her  inability  to  work,  her  residence  in  the 

parish  of  Berry  Pomerty  in  the  Toinet  Union,  and  her 
title  to  relief  therefrom) ;  "  that  she  has  been  in  the 
receipt  of  out  door  relief  as  a  pauper  of  the  said  parish 
of  J3.  P.  for  several  years  prior  and  up  to  or  about  the 
month  of  May  last,  when  the  said  relief,  amounting  to 
25.  and  a  loaf  per  week,  was  discontinued  as  she  was 
informed   and  believed,  and  a  workhouse  order  wis 
thereupon  directed  by  the  guardians  of  the  said  anioa 
to  be  given  to  her,  and  the  said  order  was  ofiered  to 
her  by  a  relieving  officer  of  the  said  union,  and  she 
declined  to  avail  herself  of  the  said  workhouse  order 
from  a  dislike  to  live  in  the  union  house,  and  the  isid 
guardians  had  refused  and  still  do  refuse  to  give^  grant 
or  order  her  relief  out  of  the  said  workhouse,  and  she 
desired  to  receive  relief  out  of  the  said  house ;  that  she 
the  complainant  had   been  for  many  weeks  last  past 
supported  by  the  charitable  contributions  of  inhabitants 
in  the  neighbourhood  in  which  she  was  living,  and  she 
had  no  means  or  resources  whatever  of  her  own  to 
support  herself;  and   therefore   the   said  complainant 
prayed  for  justice  in  the  premises,  and  that  an  order 
may  be  made  on  the  guardians  of  the  said  Toines  Poor 
Law  Union  to  grant  her  relief  out  of  a  workhouse: 
And  whereas  proof  hath  been  this  day  taken  befiire  as 
upon  oath  in  support  of  the  said  complaint ;  and  it 
doth  appear  to  us  the  said  justices  that  the  said  £.  P.is 
from  old  age  wholly  unable  to  work,  and  that  she  hath 
desired  and  doth  desire  to  receive  relief  out  of  a  wori^- 
house,  and  that  the  said  E.  P.  is  lawfully  entitled  to 
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relief  in  such  union,  and  desires  to  receive  the  same  <2t<«m*i  Bnuh. 

out  of  a  workhouse,  and  that  you  the  said  guardians  of  '___ 

the  said  Toines  Union  have  refused  and  continue  to  TheQoMii 
refuse  to  give,  order  and  grant  unto  the  said  E.  P.  Towm  Union, 
relief  out  of  a  workhouse:  and  whereas  proof  hath  also 
been  made  upon  oath  this  day  before  us  that  the  said 
JS.  JR.  is  lawfully  entitled  to  relief  in  the  said  union ; 
and  I  the  said  Thomas  Kitson^  justice  of  the  peace,  do 
hereby  certify  of  my  own  knowledge  that  the  said  E.  P. 
18  from  old  age  wholly  unable  to  work :  We,  therefore, 
the  said  justices  whose  hands  and  seals  are  hereunto 
aet,  in  pursuance  of  the  said  statute  in  that  case  made 
and  provided,  do  direct  by  this  our  order  you  the  said 
guardians  of  tlie  poor  of  the  said  J'oines  Union  forth- 
with to  give  relief  to  the  said  E.  P.  i^ithout  requiring 
that  the  said  E.  P.  shall  reside  in  any  workhouse. 
Given  "  &c     (Signed  and  sealed  by  the  two  justices.) 

The  guardians  then  proceeded,  in  their  return,  to 
certify,  "  That  no  summons  or  warning  was  issued  by 
the  said  T.  Kitson  and  H^  C.  M.  Phillips^  or  either  of 
them,  or  by  any  other  justice  of  the  peace,  to  us  the 
aud  guardians,  or  to  the  churchwardens  and  overseers 
of  the  poor  of  the  parish  of  B.  P.  in  the  said  writ  men- 
tioned, or  to  any  or  either  of  them,  requiring  us  the 
said  guardians,  or  the  said  churchwardens  and  over- 
seers, or  any  or  either  of  them,  to  appear  before  the 
said  T.  Kitson  and  H.  C.  M.  Phillips  or  any  other 
justices  to  answer  the  ccmiplaint  of  the  said  £•  P.  in 
the  said  writ  and  in  the  said  order  mentioned,  or  to 
attend  the  hearing  of  the  said  complaint  in  the  said 
order  mentioned;  and  that  the  said  hearing  of  the 
said  complaint  in  the  said  order  mentioned  was  had, 
and  the  said  proof  and  evidence  in  the  said  order 
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Volume  viL     mentioned  was  taken,  and  the  said  order  was  made,  by 
the  said  T.  JL  and  H.  C.  Jlf.  P.,  without  any  summons 


The  QuBXK     first    issued    by  them  or  either   of  them^  or  by  any 
Torxn  Union,  other  justice  of  the  peace,  to   us  the  said  guardians, 

or  to  the  said  churchwardens  and  overseers  of  the  said 
parish  of  B.  P.y  or  to  any  or  either  of  them,  touching 
or  concerning  the  said  complaint  of  the  said  E.  P. ; 
and  that  neither  we  the  said  guardians  nor  the  said 
churchwardens  or  overseers,  or  any  or  either  of  tbem, 
were  ever  summoned  or  required  by  any  justice  of  the 
peace  to  attend  the  hearing  of  the  said  complaint  or  to 
answer  the  same ;  nor  were  we  the  said  guardians  or  the 
said  churchwardens  "  &c.,  "  or  any  or  either  of  them, 
present  at  the  making  of  the  said  order  or  at  the  taking 
of  the  evidence  on  which  the  same  was  made,  nor  any 
person  on  their  or  our  behalf." 

The  return  finally  certified  that  Berry  Pomeroy  was  a 
parish  which  maintained  its  own  poor  and  had  church- 
<  wardens  and  overseers  (naming  those  who  were  in  oflRce 
for  the  current  year  and  at  the  time  of  making  the 
order) :  that  the  several  parishes  of  the  union  were 
and  always  had  been  distinct  for  the  purpose  of  settle- 
ment, and  did  not  raise  funds  in  common  for  the  relief 
of  the  poor,  but  that  each  was  separately  chargeable 
with  the  expense  of  its  own  poor,  whether  relieved  in  or 
out  of  the  union  workhouse :  And  that  the  guardians, 
both  before  and  since  the  making  of  the  order  in  ques- 
tion, offered  relief  to  £•  Pering  in  the  workhouse  of  tlie 
union,  which  she  refused. 

Demurrer  by  E.Pering :  and  joinder  by  the  guardians. 

Watson^  for  the  Crown.     The  chief  objections  to  this 
return  are  understood  to  be:  1.  That  the  order,  under 
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»279  should  have  been  directed  to  the  parish  officers   Queen'$  Bench. 

kny  Pomerqy.     But  the  clause  speaks  of  an  order    '___ 

3C  made  "in  any  union:*'  and,  by  sect.  54,  the  TheQ"«w 
er  of  giving  ^nd  directing  relief  in  any  parish  which  Tonris  Union.- 
mder  guardians  is  vested  in  the  guardians  exclu* 
ly,  except  in  two  specified  cases,  of  which  this  is 
one.  The  order,  therefore,  is  properly  made  on 
le  who  have  the  power.  2.  That  the  justices  had 
power  to  order  out-door  relief,  the  guardians  having 
te  an  order  for  relief  in  the  workhouse*  But  this 
iment  would,  in  effect,  annul  sect.  27.  S.  That  the 
rdians  or  overseers  ought  to  have  been  summoned 
)re  the  order  was  made.  It  is  true  that  every  man  is 
itled  to  be  heard  before  he  is  condemned ;  but  that 
iciple  does  not  extend  to  the  granting  of  an  order 
relief.  Orders  of  removal  are  made  without  sum« 
niog  the  officers  of  the  parish  which  is  to  be  charged. 
itriige  i.  There  the  law  provides  that  they  shall 
e  notice  before  they  can  be  actually  affected.]  The 
ice  is  not  till  after  adjudication*  There  are  no 
ds  in  sect.  27  directing  any  notice  or  summons;  nor 
s  the  nature  of  the  proceeding  call  for  it.  The 
viio  that  one  justice  shall  certify  the  inability  on  his 
sooal  knowledge  shews  that  there  was  no  intention 
et  in  a  conflict  of  evidence.  The  effect  of  a  sum- 
ns  would  be  delay,  where  the  proceeding  ought  to  be 
mpt.  And  the  order,  if  granted,  subjects  no  one 
iny  real  grievance.  ^Coleridge  J.  Does  the  act  give 
appeal?]  Sect.  103  provides  for  an  appeal  "if 
person  or  persons  shall  find  himself,  herself,  or 
mselves  aggrieved  by  any  order  or  conviction ; "  but 
lay  perhaps  be  a  question  whether  that  applies  to  the 
sent  case.  [Coleridge  J.  Do  the  words  "  person  or 
sons  *'  properly  describe  guardians  ?   The  interpreta- 
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Foiume  viL    tion  clause  seems  to  treat  them  as  a  class  under  tbor 

1 845 

I name  of  office.]    4.  That  the  justices  do  not  appear  by 

The  OoiBw     the  order  to  be  '*  usually  acting  for  the  district**  wheran 

ToTiin  Union,  the  union  is  situate,  as  sect.  27  requires.    But  the  wordi 

are  equivalent.  [Lord  Denman  C.  J.  We  have  no 
means  of  knowing  this  from  what  is  before  us.  Why 
cannot  they  follow  the  words  of  the  statute  ?  Patt^ 
son  J.  There  is  no  such  thing  as  the  *<  district  of  tk 
Totnes  poor  law  union,"  that  we  know  of.]  It  is  not 
clear  that  the  justices,  in  such  an  order  as  this,  need 
make  any  statement  as  to  the  district  for  which  tbey  sd 
(Other  objections  were  mentioned,  but  not  discussed.) 

M.  Smith,  contra.      1.  Sect  27  does  not  direct  thit 
the  order  shall  be  addressed  to  the  guardians ;  and  thii 
is  a  case  of  the  same  nature  as  those  excepted  ones  m 
sect.  54,  where  the  overseer  is  required  to  act.  ZPaitacmJ, 
Those  are  cases  of  urgent  necessity.]     Sect.  95  impoiei 
a  penalty  in  case  any  overseer,  assistant  overseer,  master 
of  a  workhouse,  or  other  officer  of  any  parish  or  union, 
shall  wilfully  disobey  the  orders  of  justices  and  guardiam 
in  carrying  the  orders  of  commissioners  &c,  or  the  pro- 
visions of  this  act,  into  execution :  therefore  an  overseer 
disobeying  an  order  for  out-door  relief  would  be  punish* 
able ;  and,  by  sect.  103,  he  would  have  an  appeal.    If 
the  order  is  made  on  guardians  and  disobeyed,  there  ii 
no  penalty  or  appeal.     [Lord  Denman  C.  J.     It  is  not 
a  subject  of  appeal:  the  whole  is  a  matter  almost  of 
domestic  superintendence.    Patteson  J.     Who  is  to  fix 
the  amount  of  relief?     No  discretion  seems  to  be  vested 
in  the  overseers.]     They  must  use  a  discretion,  subject 
to  controul  when  they  pass  their  accounts.    {PaUemi* 
If  the  order  is  on  the  guardians,  the  discreticm  remains 
in  the  proper  hands.]    In  cases  of  emergencyy  the  (iint» 


,'<r>-v   r        «»»*■«»*»•»•*•»•• 


>n  must  depend  upon  the  result  of  the  others, 
parties  on  whom  the  order  was  to  be  made  should 
»een  summoned  before  the  justices,  especially  if 
s  no  appeal.  If  the  proceeding  were  against  an 
aal|  he  would  clearly  be  entitled  to  a  hearing,  on 
leral  principle  laid  down  in  Painter  v.  Liverpool 
"impany  (a),  and  other  cases.  {Coleridge  J.  Is 
my  instance  in  which  the  act  directs  guardians 
summoned  ?  Patteson  J.  Must  a  summons  be 
the  guardians  of  a  whole  union  ?]  There  is  no 
that  it  should  not.  And  it  would  be  very  in- 
ient  that  two  justices  should  have  the  power  of 
I  orders  ex  parte  to  any  extent.  [^Coleridge  J. 
lestion  of  inability  to  work  is  at  all  events  decided 
certificate  of  one  justice.]  Evidence  may  be  re- 
beyond  that.  The  adjudication  that  the  pauper 
led  to  relief  in  the  union  involves  the  question  of 
ability,  and  tends  to  cast  a  burden.  [Coleridge  J. 
n  as  any  thing  was  given,  no  doubt,  parish  officers 
examine  the  pauper  and  appeal,  both  as  denying 
irgeability  and  as  disputing  the  settlement.  Pat- 
•      Stat  9  G.  1.  c.  7.  5. 1.  enacted  that  no  justice 
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Foiumt  VJL    lief  should  not  be  given,  and  the  person  summoiMd  1 
'___  should  have  been  heard  or  made  default  to  appear.] 


The  QirnM     That  proceeding  may  as  reasonably  be  required  ia  the 
TiiTiiii  Union,  present  case.    (He  was  then  stopped  by  the  Court) 

Lord  Denman  C.  J.  I  think  the  third  objection  most 
prevail.  The  object  of  an  application  for  this  kind  of 
order  is  clearly  to  affect  the  interests  of  persons  in  some 
way ;  and  they  should  have  an  opportunity  of  meeting 
it*  It  is  true  that,  under  sect.  27,  the  inability  is  to  be 
shewn  by  certificate  of  one  of  the  justices ;  bat  tbe 
magistrate  might  give  that  certificate,  and  with  bona 
fides,  in  a  case  where  the  guardians,  if  called  upon  to 
shew  cause,  might  convince  the  justices  that  there  was  no < 
ground  for  granting  an  order.  Where  a  proceedingy^/ 
is  moved  for  by  which  some  party  is  to  be  afiected,  he 
ought  to  have  an  opportunity  of  shewing  cause. 


Patteson  J.     If  it  was  right,  at  the  time  of  pas^i 
Stat.  9  G.  1.  r.  7.,  when  all  persons  received  outnloof 
relief,  that  none  should  be  granted  till  the 
had  been  summoned  to  shew  cause,  the  power,  now 
extraordinary  one,  of  directing  such  relief  ought  not 
be  exercised  without  first  summoning  those  on  whoo^ 
the  order  is  to  be  made, 

Williams  J.     Mr.  Watson  seems  to  contend  that,  in^ 
cases  of  this  kind,  parties  should  be  called  upon  to  shc-r*^ 
cause  only  where  a  penalty  or  a  direct  bunlen  is  to  b^ 
imposed :  but  his  argument  admits  a  principle  vhid  ' 
applies  here ;  fur  the  distinction  which  be  would  drac^ 
turns  merely  on  the  smallness  of  the  additional  burde'n 
created  by  this  mode  of  relief ;  and  that  is  not  sufficier/ 
to  exclude  the  general  rule.     It  is  safest  and  most  con- 


he  ought  to  have  the  opportunity  of  contesting  it. 
de  to  relief  involves  two  important  questions,  of 
ability  and  of  settlement ;  and  this  makes  it  reason- 
at  the  party  interested  in  disputing  the  relief  should 
rd.  As  for  the  inability  to  work,  either  it  must  be 
1  by  the  mere  certificate  of  a  single  magistrate,  or 
lust  exercise  their  discretion.  In  the  latter  case 
lust  satisfy  themselves  as  to  the  fact  If  the  one 
>es  not  certify  must  receive  evidence,  the  case  is,  in 
the  same  as  if  both  were  required  to  do  so.  But 
le  magbtrate  who  certifies  ought  to  have  evidence 
him.  He  may  believe  in  the  inability ;  but  the 
mt  may  be  an  impostor.  It  is  consistent  with  the 
that  the  justice  should  certify,  not  only  on  his 
as  personal  knowledge,  but  from  that  which  he 
len  the  case  has  been  inquired  into. 

Judgment  for  the  Crown  (a). 

^attoHf  at  Uie  conclusioii  of  the  caie^  referred  to  thf  form  in 
Ju$i.  1357.    (29Ui  ed.)    Appendix  II.  63. 
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lb45. 


Friday, 
June  13th. 


Murray  against  The  Queen. 
(In  Error.) 


The  Court,  on 
motion  and 
reasonable 


C^RROR  from  the  session  of  gaol  delivery  at  the  OU 
Bailey.     The  writ  of  error  was  directed  "  To  our 

b^affidavit!^"  justices  ttiul  judges  assigned  to  hear  and  determine  diTen 

treasons,  murders,"  &c.,  "  committed  within  the  city  of 
London  and  county  o{  Middlesex^  and  those  parts  of  our 

to  assign  errors   couutics  of  Esscx^  Kent  and  Surrey^  which  are  mentiooed 

withotit  attend-  .       . 

and  enumerated  in  an  act "  &c.  (4  &  5  fr.  4.  c.  36.).  It 
recited  complaint  made  of  error  in  the  record  and 
process,  and  in  the  giving  of  judgn^ent  in  a  certain  in- 
dictment &c.,  found  at  the  general  quarter  session  for 
Middlesex^  at  the  Session  House  for  the  said  countji 
and  on  which  indictment  a  conviction  took  place  at  the 
delivery  of  the  King's  gaol  of  Newgate^  holden  Ibr 
the  county  of  Middlesex,  at  Justice  Hall  in  the  Old 
Bailey^  &c.  The  record  shewed  that  the  defendant 
below  (then  named  Lathroppy  now  Murray)  had  been 
lu^  former  w^e,    convicted  of  fclonv,  and  received  juds^ment  of  seven  years' 

p/i/»^  then  •' '  JO  rf 

transportation,  at  the  Old  Bailey  sessions  for  Middlesti^ 
January  1815,  on  the  following  indictment. 

«  Middlesex.  The  jurors  "  &c.  "  That  Robert  JTU- 
Ham  Fclton  Lathropp^  late  of  *'  &c.,  **on''  &c.  (12di 
Jnncy  37  G.  3.),  "  at  the  city  of  Londonderry  in  the  king- 
dom of  Ireland,  took  to  wife  one  Alicia  Marshall  and  to 


permitted  the 
plaintiff  in 
error  in  a 
criminal  case 


in;;  in  person. 

In  an  indict- 
ment for 
bigamy  under 
sut.  35  G.  3. 
c.  G7.  i.  I . 
(and  sec  staL 
9r;.  4.  c.  31. 
jc.  22.),  aver- 
ments that  the 
defendant 
married  A, 
and  afterwards 
feloniously 
took  to  wife 
and  was  mar- 
ried to  C 
*'  the  said  A., 


alttrf**  sufli- 
ciontly  charges 
the  oflTence, 
without  any 
further  allega- 
tion that  the 
defendant  was 
still  married 
to  i^.when 
t]ie  alleged 
oilcncc  was 
committed. 

Judgment, 
after  conviction  on  such  indictment,  that  the  defendant  be  transported  &c.  to  such  place 
as  His  Majesty,  vrith  tlie  advice  of  his  privy  council,  shall  think  fit  to  declare  and  appoict 
pursuant  to  the  statute  in  such  case  made  and  provided,  was  held  good  on  writ  of  error. 


ly,  and  in  the  year  last  sforesaid,  at  the  parish  of 
aforesaid  'm  the  county  of  M.  aforesaidt  was 
,  the  said  Mtcia,  bis  former  wife,  bang  then 
ig^nst  the  form  of  the  statute  in  that  case  made 
Tided,  and  against  the  peace  "  &o. 

record  stated  the  judgment  (after  prayer  and 
ce  of  benefit  of  clergy)i  as  follows.     "  It  is  con- 

ond  adjudged  by  the  Court  here  that  the  said 
''.  iMihropp  be  transported  beyond  the  seas  for 
n  of  seven  years  to  such  place  as  His  Majesty 
i  advice  of  bis  privy  council  shall  think  fit  to  de- 
td  appoint  pursuant  to  the  statute  in  such  case 
ad  provided;  and  the  said  B.  W.F.  Lathng^  is 
cb  committed  "  &c. 

errors  specially  assigned  (a)  will  appear  snffi- 
by  the  argument. 

T.  WUU,  in  UU  EattiT  term  (,Jpril  94th),  morod  that  tha  tU 
•f  Iha  plaiDtiffin  eirar  to  anlgn  snora  in  penoa  mi^t  be  di^ 
Itt.  Tba  motiao  tm  nude  en  affidaiit  bj  Iba  ittonia;  tot  tb« 
a  ator,  Kan'nf  tlwt  tfat  parljr  wu  truupoitad  to  itfiw  jbntk 
pmnwKe  of  bia  MQtence,  and  undnwent  the  wbola  puniibmeoL 
tint  rnvriigf  wm  cclcbntcd  in  Inland  bjr  ■  preibjteiiui  dn- 
liniRar  (ms  Siffna  i.  iHtSi,  10  CL  ^  Fin.  £34.),  Md  (bM  Wat 
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Vdunu  VIL 
1845. 

^  MUEEAT 
V. 

The  QuuK. 


G.  T.  Whiter  for  the  plaintiff  in  error,  defeodant  be- 
low. First,  the  indictment  is  bad,  because  it  does  not 
aver  that,  at  the  time  of  the  second  marriage,  the  de- 
fendant was  still  married  to  his  first  wife.  The  eoact- 
ments  in  force  as  to  bigamy,  at  the  time  of  this  oollTi^ 
tion,  were  stat.  1  Ja.  1.  c.  1 1. 5. 1.  and  stat.  S5  6. 3.  c67» 
$•  1. :  and  the  definition  of  bigamy  by  those  daiuesvii 
**  if  any  person  or  persons,"  ^*  being  marriedf  or  wbkik 
hereafter  shall  marry,  do  at  any  time  "  &c  *^  marry  loj 
person  or  persons,  the  former  husband  or  wife  being 
alive."  The  preamble  of  the  former  statute  redtes  tint 
'*  evil  disposed  persons  being  married,  run  out  of  ok 
county  into  another,  or  into  places  where  they  are  not 
known,  and  there  become  to  be  married,  having  anoAer 


tablished  and  is  now  engaged  in  the  publicatioo  of  a  periodicil  pip*  91 
proprietor  and  editor,  and  could  not  lea?e  Hobari  Tbmt  to  oome  oiv  ^ 
England  without    sustaining  very  serious    looses :    and  this  dtp^''^ 
further  saith  that  he  verily  believes  the  said  plaintilf  in  error  to  biifii' 
tained  the  66th  or  67th  year  of  his  age ;  and  that  he^halh  been  ii 
by  him,  during  the  correspondence  aforesaid,  and  which  ii 
deponent  verily  believes  to  be  true,  that  he  hath  recently  been 
by  paralysis,  and  that  his  return  to  this  country  could  not  be  made  bf  !■ 
without  danger  to  his  health,  and  the  probability  of  fresh  paralytic  littdi 
ensuing  therefrom." 

Another  affidavit  stated  that  the  deponent  had  made  in^niritB  ArAi^ 
prosecutor  of  the  indictment  and  his  attorney  for  the  purpose  of  sflr«a| 
them  with  notice  of  the  fiat  and  writ  of  error,  but  bad  reason  (wliAli 
stated)  for  believing  that  both  were  dead.  And  that  be  had  ssni 
notice  of  the  fiat  and  writ  of  error,  and  of  this  motion,  on  tiw  Sofitilarli 
the  Treasury. 

The  Court  (Lord  Dimmaiv  C.  J.,  PAmsOK,  Wiluamm  and  Wmm* 
MAN  Js.),  after  conference  with  the  Master  of  the  Crown  Office,  «id  *» 
application  was  reasonable  and  might  be  granted.     Tho  aasigBafll  tf 
errors  on  the  record  began  :  "  And  now,  that  is  to  say  on  **  &€.»  ■■  in  Ab 
sam^  term,  before  our  said  Lady  the  Queen  at  IT^aHmuuUry 
said  R,  W,  F,  Lathropp  Murray  by  Thomas  Michutgg  hb 
saith  "  &c. 
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MUEKAT 
V, 

The  QjjwM. 


id  or  Wife  living.''  [Coleridge  3.  The  words  ^' being  QMunU  Bench. 

d,"  followed  by  the  words  "  or  which  hereafter  ' 

oarry,'*  are  inserted  only  to  give  a  retrospective 
They  are  commented  upon  as  material  to  the 
ition  of  the  offence  in  S  InsU  88.  The  indict- 
n  Porter^s  Case  (a)  and  The  Duchess  of  Kingston's 
)  have  them.  In  Regina  v.  MiUis  {c\  where  the 
lent  was  framed  upon  the  act  for  Ireland^  10  G.  4. 
.  26.  (which  is  the  same^  in  the  material  parts,  as 
G.  4.  C.31.  5. 22.  ({£)),  Tindal  C.J.  comments 
be  words  ^^  being  married/'  founding  a  part  of 
ument  on  the  conclusion  that  these  and  the  sub- 
t  words,  "  marry  any  other  person,"  •*  must  of 
ty  point  at  and  denote  marriage  of  the  same  kind 
digatbn."  Before  the  passing  of  stat.  9  G.  4. 
he  words  shewing  continuance  of  the  first  marriage 
to  have  been  sometimes  omitted ;  2  Starh  Crinu 
,  435  (f),  3  Chit.  Crim.  L.  721  (g):  but,  since  that 
le  course  of  precedents  has  been  otherwise.  In 
Vim.  PI.  629  {h)  the  proper  form  appears.  And  the 
les  of  pleading  require  that  the  continuance  of  the 
1  marriage,  a  fact  essential  to  the  offence,  should 
.  [^Williams  J.  You  say  the  indictment  must  nega« 
t  supposition  that  the  first  marriage  was  dissolved.] 
L   The  words  "  his  former  wife  being  then  alive  " 


0.  Car.  461.  (6)  20  How,  Si,  7.  355.  369. 

CL  i  Fin,  534.  688. 

It.  9  ^  4.  c  31.  (*<  for  cODSolidatiDg  and  amending  the  statutes 
md  relative  to  offences  against  the  person  *')  enacts  (s.  22.) 
any  person,  being  married,  shall  marry  any  other  person  during 
\t  the  former  husband  or  wife,**  he  or  she  *<  shall  be  guilty  of 
id  being  conncted  thereof,  shall  be  liable  to  be  transported  beyond 
br  the  term  of  seTen  years,  or  to  be  imprisoned,**  &c. 
cd.  (g)Sded.  (/O'lOthed. 

8  A  3      • 


and  s.  61  several  illustrations  are  given, 
case  is  analogous  to  those  in  which  it  I 
that  a  party  who  pleads  title  under  a  tenati 
shew  the  continuance  of  the  life:  Note  (S] 
Plant  {f>),  Fiyer  v.  Combs  (c),  Dayrell  v.  H 
presumption  as  to  continuance  of  life  is  not 
degree,  stronger  than  the  presumption  as  I 
ot  nmrringe.  An  indictment  on  a  atatat 
unless  it  brings  the  case  within  all  the  esse 
the  statute!  *  Hamk.  P.  C.  67.  B.2.  r.S 
may  be  contended  here  that,  whether  the 
niiirried"  in  stat.  35  G.  3.  c.67.  s.  1.  dooi 
sarily  imply  continuance  of  the  marriage,  it 
allege  the  oflbncein  the  language  of  the  ste 
is  not  so.  The  indictment  must  furnish  a 
ents  of  a  legal  offence,  though  the  statute  m 
Bex  V.  M'Gregor  (e).  And  Fletcher  t.  Ca 
lately  decided  here  on  the  same  principle, 
a  conviction.  It  would  be  consistent  with  1 
hei'c  that,  before  the  second  marriage,  tfai 
Ireland  miglit  hnve  been  dissolved  or  dec 
the  sentence  of  an  ecclesiastical  court  in 
in  which  cnse  the  proviso  of  stat.  1  Jo. 
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Id  have  pretented  the  penal  clause  frotii  attaching^  QueetCt  Bench. 

liti  a  divdrcb  might  have  been  granted  by  authority '  _ 

trliament  without  $uch  sentence,  as  ii^as  doilie  in  the       Muksat 
of  the  Earl  of  Macclesfield^  cited  in  2  Bum's  Ecc.     The  ddsicK. 
13  r,  {PkiUinuA-^^  ed.),  note  (d),  tit.  Mamdgt^  X.  4. 
rii^e  J.     The   offence,   by    stat.  S5  G.  3.   c.  67. 
1^  if  any  jpetsdh  do  marry,  "the  fbrmeir"  "wife 
alive.**    Why  has  not  the  word  "wife**  as  exten- 
I  meaning  in  an  indictment  as  in  the  statutes  ?j 
irord^  in  an  iiidictmetit,  cannot  be  taken  td  imply 
he  parties  are  still  tnah  and  wife, 
jbhdly,  the  judgment  is  erroneous  in  awarding 
jortatibh  pursuant  to  the  "  statute  in  such  case  ** 
Itirtead  of  "statutes.**     Stat  S5  G.  S.  c. 67.  s.  1. 
id  that  persons  found  guilty  of  bigamy  shdtild 
Subject  add  liable  to  the  same  penalties,  pdlns;  Atid 
hmients,  as,  by  the  laws  now  in  force,  persdns  are 
i  and  liable  to  whd  are  convicted  of  grand  or 
Urciehy.*'    Thdse  IkWs  were  stat.  4  G.  1.  c.  11.  5. 1., 
enabled  Ihe  cbtirts  to  order  that  persons  cdhVicted 
ind  or  petit  larceny  should  be  sent  to  some  of  the 
es  itoa  plafatatidns  in  America  for  seven  y^ars,  and 
9  G.  S.  r.  74.J  which,  by  sect.  1,  gave  powei*,  itl 
ite  of  any  person  bdnvicted  of  larceny  or  any 
criihe  punishable  with  transpdrtation,  to  order 
iich  person  should  be  trahspbrted  to  parts  beyond 
IS,  other  than  America,     This  sentence,  therefore, 
liided  oh  three  statutes,  arid  the  referetice  td  diie 
;  bad ;  Regind  v.  Adams  (a).      [Voleridge  J.   This 
nieht,  iii    that  case,  was  entirely  given  by  the 
»f  two  statutes.     Here  no  authority  td  punish  was 

(h)  Car.  i  Marsh,  2d9,  300. 
S  A  4 
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Vobme  viL     derived  from  any  act  but  S5  G.  8.  c.  67.  &  1. :  and  the 

[__  language  there  used  is  only  a  short  mode  of  stiting 

M--T      ^h„t  the  punishment  under  that  statute  is.] 

The  (toiKjr.  ' 

WaddingtoHf  contra,  was  stopped  by  the  G)art 

Lord  Denman  C.  J.  There  is  no  doubt  in  this  caw. 
I  at  first  thought  that  the  form  of  indictment  before  as 
bad  been  the  constant  one :  it  seems,  however,  tbit  in 
some  indictments  the  conclusion  of  law,  that  the  parties 
formerly  married  have  continued  so^  is  expressly  stated. 
But,  if  that  results  from  all  the  facts  of  the  case,  it  is 
enough  to  state  these.  If  it  is  reasonable  that  the 
indictment  should  negative  any  dissolution  of  the  mar- 
riage, it  may  as  well  be  required  that  the  prosecutor 
should  deny  that  the  statute  was  repealed.  As  to  the 
form  of  judgment,  I  think  if  the  Court  had  authority  to 
pronounce  the  sentence  it  was  not  necessary  to  refer  to 
the  statute  at  all:  but  at  any  rate  the  form  is  sufficient; 
for  the  sentence  proceeds  only  on  one  statute. 

^  Pattesom  J.  As  to  the  indictment,  I  think  the 
words  used  are  sufficient  ^*  Being  married,"  in  staL 
35  G.  3.  c.  67.  5. 1.,  relates  only  to  the  time  of  passing 
the  statute.  Then  the  other  statutory  words  are  pro- 
perly followed.  The  wife  is  alleged  to  be  still  alive. 
Are  we  to  presume  a  divorce?  As  to  the  second  pcnnt: 
the  judgment  does  not  mean  that  the  sentence  b  ac* 
cording  to  a  statute ;  the  meaning  is  that  the  defendant 
shall  be  transported  to  such  place  as  His  Majesty  shall 
appoint  pursuant  to  the  statute;  that  is  stat.  24  6.5. 
c.  56.  5. 1.,  which  enabled  the  King  **  by  and  with  the 
advice  of  his  privy  council,  to  declare  and  appoint  to 
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what  place  or  placesi''  within  or  out  of  his  dominions,   QtteerCt  Bfiuch. 

•       .                                                                              184*5 
offenders  convicted  of  grand  or  petty  larceny  &c.  should "___ 

be  transported. 


Williams  J.  The  argument  for  the  plaintiff  in 
error  would  make  it  necessary  to  negative  all  the  pro- 
visos of  Stat.  lja.l.  c.ll.  The  word  <<  wife"  is  suf- 
ficiently well  understood;  and  to  suppose,  when  it  is 
used,  that  a  divorce  may  have  taken  place,  is  contra- 
dictory to  the  term  itself.  As  to  the  sentence:  men- 
tion of  a  statute  was  unnecessary ;  but  the  act  referred 
to  was  that  of  24  G.  3.  r.  56.  s.  L  regulating  transportation. 


MuRlUkT 

The  Qdibk. 


Coleridge  J.  It  cannot  be  said  that  this  indictment 
does  not  follow  the  words  of  the  statute.  It  is  true,  as 
was  held  in  Fletcher  v.  Calthrop{a\  that,  where  the 
statute,  if  pursued  literally,  does  not  shew  an  offence, 
the  indictment  or  conviction  must  supply  the  necessary 
averment :  as,  in  the  case  of  fishing  in  a  water,  a  con- 
viction must  shew  that  the  act  was  done  without  the 
owner's  consent,  though  the  statute  proceeded  upon 
does  not  notice  that  circumstance  (b).  But  here  the 
statute  does  sufficiently  describe  the  material  circum- 
stance by  the  words  "  the  former  "  "  wife  being  alive." 
If  that  pointed  out  only  the  individual,  without  reference 
to  the  status,  the  argument  for  the  plaintiff  in  error 
would  be  well  founded :  but  the  term  ^^  wife "  means  a 
person  who  really  was  married  to  the  defendant,  and 
must  be  taken  to  imply  that  she  still  is  so. 

Judgment  affirmed. 


id)  6  Q.  B.  8Sa 


(6)  Rex  ▼.  Corden^  4  Burr.  2S79. 


:  VIIL  VICTORIA.  T08 

hosbandorwifeliving."  [CofcnW^e  J.  The  words  "being  Quun't  StnA. 

married}"  followed  by  the  words  "  or  which  hereafter  '*' 

shall  marry,"  are  ioserted  only  to  give  a  retrospective  Mubwt 
ef^L]  They  are  commented  upon  as  material  to  the  Ttw  Qomr. 
description  of  the  offence  in  3  Inst.  68.  The  indict- 
ments in  Forfeits  Cax  (a)  and  7%f  Duchess  of  Kingston's 
Case  (£)  have  tfaem.  In  Regina  v.  Millis  {c),  where  the 
indictment  was  framed  aponthe  act  for  Ireland,  10  G.4. 
c  34.  s.  26.  (which  is  the  same,  in  the  material  parts,  as 
Slat.  9  G.  4.  c.  31.  s.  22.{d)  ),  Tindal  C.  J.  comments 
upon  die  words  "  being  married,"  founding  a  part  of 
his  argument  on  the  conclusion  that  these  and  the  sul^ 
words,  *'  marry  any  other  person,"  "  must  of 
isity  point  at  and  denote  marriage  of  the  same  kind 
r  nd  obligation."  Before  the  passing  of  stat.  9  G.  i. 
k  C.31.  the  words  shewing  conUnusnce  of  the  Grst  marriage 
T  to  have  been  sometimes  omitted ;  2  Stark.  Crim, 
Mt,  435  [e),  S  Chit.  Crim.  L.  721  {g) :  but,  since  that 
^the  course  of  precedents  has  been  otherwise.  In 
m,CTim.Pl.629[h)  the  proper  form  appears.  And  the 
IS  of  pleading  require  that  the  continuance  of  the 
d  marriage,  a.  fact  essential  to  the  offence,  should 
■e^r.  itVilliams  3.  You  say  the  indictment  must  nega- 
k  suppositioD  that  the  first  marriage  was  dissolved.] 
The  words  '•  his  former  wife  being  then  alive  " 

(fr)  so  Bou.  St.  T.  355.  369, 


order  is  clearly  to  aflect  the  interests  of  per: 
woy  ;  and  they  should  have  an  opportunit] 
it.  It  is  true  tbat>  under  sect.  27,  the  inabi 
shewn  by  certificate  of  one  of  the  justice 
magistrate  might  {;ive  that  certificate,  nnc 
fides,  in  a  case  where  the  guardians,  if  cal 
shew  cause,  might  convince  the  justices  that 
ground  for  granting  on  order.  Where  a 
is  moved  for  by  which  some  party  is  to  be 
ought  to  have  an  opportunity  of  shewing  ca 

PATTE90N  J.  If  it  was  right,  at  the  tim 
Stat.  9  G.l.  c.  7.|  when  all  persons  receiv 
relief,  that  none  sliuuld  he  granted  till  t1 
had  been  summoned  to  shew  cause,  the  po 
extraordinary  one,  of  directing  such  relief 
be  exercised  without  6rst  summoning  tho 
the  order  is  to  be  made. 

Williams  J.  Mr.  Watson  seems  to  con 
cases  of  this  kind,  parties  should  be  called  i 
cause  only  where  a  penalty  or  a  direct  but 
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t«tit  with  principle  that  there  should  be  a  summons  Q««ni'«  Bew^ 
fore  the  order  is  made.  * 

The  Qoxix  . 

T. 

CoLERiDQE  J.  The  principle  ought  to  prevail,  though  Toinii  Union, 
s  adoption  be  not  expressly  required*     Wherever  the 
Qterest  of  a  party  is  to  be  affected  by  an  order  of  magis- 
trates, he  ought  to  have  the  opportunity  of  contesting  it. 
The  tide  to  relief  involves  two  important  questions,  of 
cfaargeability  and  of  settlement ;  and  this  makes  it  reason- 
Ale  that  the  party  interested  in  disputing  the  relief  should 
be  heard.    As  for  the  inability  to  work,  either  it  must  be 
decided  by  the  mere  certificate  of  a  single  magistrate,  or 
both  must  exercise  their  discretion.    In  the  latter  case 
tK)th  must  satisfy  themselves  as  to  the  fact.     If  the  one 
vho  does  not  certify  must  receive  evidence,  the  case  is,  in 
^^,  the  same  as  if  both  were  required  to  do  so.    But 
even  the  magistrate  who  certifies  ought  to  have  evidence 
before  him.     He  may  believe  in  the  inability ;  but  the 
^licant  may  be  an  impostor.     It  is  consistent  with  the 
ititate  that  the  justice  should  certify,  not  only  on  his 
jn^ious  personal  knowledge,  but  from  that  which  he 
has  when  the  case  has  been  inquired  into. 

Judgment  for  the  Crown  (a). 

(a)  WaUorif  at  the  conclusion  of  the  case,  referred  to  the  form  in 
BmrfCi  Juit,  1357.    (29th  ed.)    Appendix  II.  63. 
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Foiumt  VJL    lief  should  not  be  given,  and  the  person  somnoovie^ 
should  have  been  heard  or  made  default  to  appe^^'^ 


The  QoKiM     That  proceeding  may  as  reasonably  be  required  io     ^^ 
ToTMM  Union,  present  case.     (He  was  then  stopped  by  the  Court. J 

Lord  Demman  C.  J.   I  think  the  third  objection  icP  ^ 
prevail.     The  object  of  an  application  for  this  ^'"^^ 


order  is  clearly  to  affect  the  interests  of  persons  in 
way ;  and  they  should  have  an  opportunity  of 
it.     It  is  true  that,  under  sect.  27,  the  inabilitjr  b  to 
shewn  by  certificate  of  one  of  the  justices ;  but 
magistrate  might  give  that  certificate,  and  with 
fides,  in  a  case  where  the  guardians,  if  called  upon 
shew  cause,  might  convince  the  justices  that  there  wis 
ground  for  granting  an  order.     Where  a  proceed.  S>^ 
is  moved  for  by  which  some  party  is  to  be  aflSgcted, 
ought  to  have  an  opportunity  of  shewing  cause. 


l 


Patt£S0N  J.     If  it  was  right,  at  the  time  of  pau— it**¥ 
Stat.  9  G.  1.  r.  7.,  when  all  persons  received  out- 
relief,  that  none  should  be  granted  till  the  ovei 
had  been  summoned  to  shew  cause,  the  power,  no^^  ^ 
extraordinary  one,  of  directing  such  relief  ought  nc:^^  ^ 
be  exercised  without  first  summoning  those  on  wl'^'^ 
the  order  is  to  be  made. 

Williams  J.     Mr.  Watson  seems  to  contend  that>      '^ 
cases  of  this  kind,  parties  should  be  called  upon  to  sA 
cause  only  where  a  penalty  or  a  direct  burden  is  to 
imposed :  but  his  argument  admits  a  principle  vhi 
applies  here ;  for  the  distinction  which  he  would  dra 
turns  merely  on  the  smallness  of  the  additional  burde 
created  by  this  mode  of  relief ;  and  that  is  not  suSBdent 
to  exclude  the  general  rule.     It  is  safest  and  most  con- 
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with  principle  that  there  should  be  a  summons  Q««ni'«  Bench 
he  order  is  made.  

TbeCtoxix  . 

T. 

CRiDQE  J.  The  principle  ought  to  prevul,  though  Tonus  Union. 
»tion  be  not  expressly  required.  Wherever  the 
of  a  party  is  to  be  affected  by  an  order  of  magis- 
le  ought  to  have  the  opportunity  of  contesting  it. 
te  to  relief  involves  two  important  questions,  of 
ibility  and  of  settlement ;  and  this  makes  it  reason- 
it  the  party  interested  in  disputing  the  relief  should 
d«  As  for  the  inability  to  work,  either  it  must  be 
1  by  the  mere  certificate  of  a  single  magistrate^  or 
ust  exercise  their  dbcretion.  In  the  latter  case 
nst  satisfy  themselves  as  to  the  fact.  If  the  one 
es  not  certify  must  receive  evidence,  the  case  is,  in 
he  same  as  if  both  were  required  to  do  so.  But 
e  magistrate  who  certifies  ought  to  have  evidence 
bim.  He  may  believe  in  the  inability ;  but  the 
nt  may  be  an  impostor.  It  is  consistent  with  the 
that  the  justice  should  certify,  not  only  on  his 
ts  personal  knowledge,  but  from  that  which  he 
en  the  case  has  been  inquired  into. 

Judgment  for  the  Crown  (a). 

atiMt,  at  the  conclusion  of  the  case^  referred  to  the  form  in 
JttfT.  1357.    (29th  ed.)    Appendix  II.  63. 
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Foiumg  FIT, 
J845r 


Friday, 
June  13tb. 


MuBBAT  against  The  Queen. 
(fo  Error.) 


PRROR  from  the  session  pf  gaol  delivery  at  the  ^ 
Baile}/.    The  writ  of  error  lyas  directed  *•  Tp  «r 

bTrffidaWtT"  justices  and  judges  assigned  to  bear  and  determine  fliv«n 

treasons,  murders,"  &c,  "  committed  within  the  city  of 
London  and  county  of  Middlesex^  and  those  pjurts  of  our 

to  assign  errors  counties  of  Essex^  Kcut  and  Surrey^  which  are  oieptiooed 

without  attend-  __-  »       i ^ 

and  enumerated  in  an  act    &c.  (4  &  5  Ar.  4.  c  36.;.    n 
recited  complaint  made  of  error  in  the  record  v4 
process,  and  in  the  giving  of  judgn^ent  in  ft  certaio  in- 
dictment &c.,  found  at  the  general  quftrter  sesskm  for 
Middlesex^  at  the  Session  House  for  the  said  codd^i 
and  on  which  indictn^ent  a  conviction  took  place  at  tl* 
delivery  of  the   King's  gaol  of  Neagaie,  holden  fa 
the   county  of  Middlesex^  at  Justice  Hall  in  the  0» 
Bailej/y  &c.     The  record  shewed  that  the  defendnit 
below  (then  named  Lathroppy  now  Murray)  had  been 
!!!'/f°'/A^  ^'^"^^   convicted  of  felony,  and  received  judgment  of  seven  years 

transportation,  at  the  Old  Bailey  ses^ons  for  MitUk^^ 
January  1815,  on  the  following  indictment. 

«  Middlesex.  The  jurors  "  &c.  "  That  Robert  0' 
Ham  Fclton  Lathropp,  late  of  "  &c.,  «  on  **  &c  (12* 
Junej  37  G.  S.),  "  at  the  city  of  ZiO;wfowcferry  in  the  king- 
dom of  Ireland^  took  to  wife  one  Alicia  Marshall  and  to 


The  Court,  on 
motion  and 
reasonable 


permitted  the 
plaintiff  in 
error  in  a 
criminal  case 


ing  m  person. 

In  an  indict- 
ment for 
bigamy  under 
Stat.  35  G.  3. 
c.  G7.  «.  1* 
(and  see  stat 
9(7.4.  c.Sl. 
s,  23.  )>  aver- 
ments that  the 
defendant 
married  A. 
and  afterwards 
feloniously 
took  to  wife 
and  was  mar- 
ried to  C. 
**  the  said  A., 


aln*e,^*  suffi- 
ciently charges 
the  oflence, 
without  any 
fiirilier  allega- 
tion that  the 
defendant  was 
still  married 
to  ^.when 
tlie  alleged 
offence  was 
committed. 

Judgment, 
after  conviction  on  such  indictment,  that  the  defendant  be  transported  &c  to  such  place 
as  His  Majesty,  with  the  advice  of  his  privy  council,  shall  think  fit  to  declare  and  appoint 
pursuant  to  the  ttatiUe  in  such  case  made  and  provided,  was  held  good  on  writ  of  error. 
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V, 

Tbt  Qoini. 


ifia  M.  then  and  there  wiis  married.    And  aK«m*<  Bmeft. 

\  R.WnF.  Lathrcpp  afterwards,  to  wit  on  ^   * 

H^gud^  41  G.S.)t  with  force  and  arms,  at  the 
i.  Mfirt/lebqne  afores^iid  in  the  county  of 
foresf^idj  felopiously  took  to  wife  onnCatieriae 
3ter,  and  to  the  said  Catherine  C,  on  the 
ad  in  the  year  last  aforesaid,  at  the  parish  of 
esl^d  jn  the  county  of  Af.  aforesaid,  was 
e  said  Alifia^  his  former  wife,  being  then 
ist  the  fpf  m  of  the  statute  in  that  case  made 
d,  and  agaifis^  the;  peace  "  ^c. 
>rd  stated  the  judgment  (after  prayer  and 
f  benefit  of  clergy),  as  follows.  ^*  It  is  con* 
'  adjudged  by  the  Court  here  that  the  said 
ithropp  be  transported  beyond  the  seas  for 
:  seven  years  to  such  place  as  His  Majesty 
i^ice  of  his  privy  council  shall  think  fit  to  de- 
ppoint  pursuant  to  the  statute  in  such  case 
rovided ;  and  the  said  IL  JV.  F.  Lathropp  is 
>mmitted  "  &c. 

srs  specially  assigned  (a)  will  appear  suffi- 
he  argument. 


rkUe,  in  last  Eatter  tenn  {April  24th),  mored  that  the  at- 
I  plaintiff*  in  error  to  assign  errors  in  person  might  be  dis- 
Tbe  motion  was  made  on  affidavit  by  the  attorney  for  the 
or,  stating  that  the  party  was  transported  to  New  South 
ince  of  his  sentence,  and  underwent  the  whole  punishment, 
oainage  was  celebrated  in  Ireland  by  a  presbyterian  dis- 
r  (see  Re^na  ▼.  MUlis,  10  CI  i  Fin,  534.),  and  that  stat 
18.  I.S.  had  *<  established  the  legality  "  of  the  second  mar- 
9  deponent  had  known  the  plaintiff  in  error  before  his  trans- 
corresponded  with  hhn  since,  from  which  correspondence, 
ts  oif  the  trial,  he  had  learnt  the  facts  not  within  his  personal 
ich  are  above  stated.  And  that  the  plaintiff  in  error, 
w  of  his  first  going*  as  a  transport  to  New  South  Wales,** 
d  in  that  country,  and  during  his  residence  there  has  es- 

3  A   2 
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J  MURKAT 

The  Quitv. 


G.  T.  White^  for  the  plaintiff  in  error,  defendant  be* 
low.  First,  the  indictment  b  bad,  because  it  does  ru^ 
aver  that,  at  the  time  of  the  second  marriage,  the  de- 
fendant was  still  married  to  his  first  wife.  The  enact- 
ments in  force  as  to  bigamy,  at  the  time  of  this  ooniic- 
tion,  were  stat  1 1^.  1.  c.  1 1. 5. 1.  and  stat.  35  6. 3.  c67* 
s.  1. :  and  the  definition  of  bigamy  by  those  clauses  m 
"  if  any  person  or  persons,*'  **  beit^  married^  or  wliicb 
hereafter  shall  marry,  do  at  any  time  "  &c  ^  many  loj 
person  or  persons,  the  former  husband  or  wife  being 
alive.**  The  preamble  of  the  former  statute  recites  that 
*^  evil  disposed  persons  being  married,  run  out  of  one 
county  into  another,  or  into  places  where  they  are  not 
known,  and  there  become  to  be  married,  having  another 


tablished  and  is  now  engaged  in  the  publication  of  a  periodicd  papff  M 
proprietor  and  editor,  and  could  not  leate  HuhaH  Town  to  come  om  H 
England  without  sustaining  very  serious  losses :  and  this  dcpfl^a 
further  saith  that  he  verily  believes  the  said  plaintiiT  in  error  to  hut  it* 
tained  the  66th  or  67th  year  of  his  age ;  and  that  he  hath  been  infaail 
by  him,  during  the  correspondence  aforesaid,  and  which  infoimatfca  tf» 
deponent  terily  believes  to  be  true^  that  he  hath  recently  been  attiM 
by  paralysis,  and  that  his  return  to  this  country  could  not  be  made  bftti 
without  danger  to  his  health,  and  the  probability  of  fresh  paralytic  sttsdb 
ensuing  therefrom." 

Another  affidavit  stated  that  the  deponent  bad  made  inquiries  AiA^ 
prosecutor  of  the  indictment  and  Lis  attorney  for  the  purpose  of  scniai 
them  with  notice  of  the  fiat  and  writ  of  error,  but  had  reason  (wbickki 
stated)  for  believing  that  both  were  dead.  And  that  he  had  icnsi 
notice  of  the  fiat  and  writ  of  error,  and  of  this  motion,  on  the  Solicitar  H 
the  Treasury. 

The  CouH  (Lord  Dsmman  C.  J.,  PAnisoK,  Wiluaics  and  Wia0* 
MAX  Js.),  after  conference  with  the  Master  of  the  Crown  Office,  ssid  At 
application  was  reasonable  and  might  be  granted.  The  ansignmeBl  d 
errors  oo  the  record  began  :  <<  And  now,  that  is  to  say  on  **  &c.,  ■*  in  tUl 
samfi  term,  before  our  said  Lady  the  Queen  at  WettmintUr,  comcth  At 
said  B,  W,  F,  Lathropp  Mwrray  by  Thomn  RUMnge  his  attomeyt  a 
saith  "  &c. 
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band  or  wife  liTing."  [Coleridge  3.  The  words  « being  Huttrit  Sench. 

1  OA  Si 

rried,'*  followed  by  the  words  "  or  which  hereafter  * 

n  marry/*  are  inserted  only  to  give  a  retrospective  Mueeat 
cL]  They  are  commented  upon  as  material  to  the  The  Quznr. 
cription  of  the  offence  in  S  Inst.  88.  The  indict- 
Dtsin  Porter^s  Case  {a)  and  The  Duchess  of  Kingston's 
if  (4)  have  them.  In  Regina  v.  Millis  {c\  where  the 
ictment  was  framed  upon  the  act  for  Ireland^  10  G.  4. 
I.  <•  26.  (which  is  the  same^  in  the  material  parts,  as 
.  9  G.  4.  c.  31.  s.  22.  (d) ),  Tindal  C.  J.  comments 
o  the  words  ^^  being  married,"  founding  a  part  of 
aigument  on  the  conclusion  that  these  and  the  sub- 
lent  words,  ^^  marry  any  other  person,"  <<  must  of 
issity  point  at  and  denote  marriage  of  the  same  kind 
obligation."  Before  the  passing  of  stat.  9  G.  4. 
L  the  words  shewing  continuance  of  the  first  marriage 
ear  to  have  been  sometimes  omitted ;  2  Starh.  Crim. 
Mi,  435  {e\  S  Chit.  Crim.  L.  721  (g) :  but,  since  that 
1^  the  course  of  precedents  has  been  otherwise.  In 
L  Crim.  PI.  629  {h)  the  proper  form  appears.  And  the 
dples  of  pleading  require  that  the  continuance  of  the 
ioal  marriage,  a  fact  essential  to  the  offence,  should 
»r»  {Williams  3.  You  say  the  indictment  must  nega- 
the  supposition  that  the  first  marriage  was  dissolved.] 
DSt   The  words  *<  his  former  wife  being  then  alive  " 

Ore  GBr.461.  (b)  SO  Bow.  Si,  T,  355.  369. 

10  CLi  Fin.  534.  688. 

Stat.  9  6. 4.  c.  31.  ("  for  coniolidatiDg  and  ameDding  the  statutes 
gjbmd  relative  to  offences  against  the  person  **)  enacts  (f.  22.) 
if  any  person,  being  married,  shall  marry  any  other  person  during 
B  of  the  former  husband  or  wife,**  he  or  she  *'  shall  be  guilty  of 

mad  bong  eonTicted  thereof,  shall  be  liable  to  be  transported  beyond 
•  for  the  term  of  seven  years,  or  to  be  imprisoned,**  &c. 
2dcd.  (f)3ded.  (/OlOthed. 
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db  ilot  supply  thie  necessary  fact  that  he  waS  fttiU  inar- 
ried  to  her ;  and,  in  an  indictment^  *^  the  wantof  a  direct 
allegation  ofanj  thing  material  in  the  descriptiotloftbe 
substance,  nature,  or  manner  of  the  cirim^  caobot  be 
supplied  by  any  intendment  or  ithpliciitidn  wbattoeferi" 
4  Hawk. P.  C;  SI  (a),  B.2.  c.  25.  s.  60.;  in  which sedlHi 
and  ^.61  several  illustrations  are  given.  The  preieiil 
case  is  analogous  to  those  in  which  it  has  bMa  heU 
that  a  party  ivho  pleads  title  under  a  ttoHht  for  life  M 
shew  the  continuance  of  the  life;  Note  (8)  to  TXnnijft 
Plant  (A),  Fryer  v.  Coombs  (c),  Dayrdl  v.  Hoare  (if).  "^ 
presumption  as  Id  continuance  of  life  is  ndt,  in  a  malerid 
degree,  stronger  than  the  presumption  as  to  continaiiil 
of  marriage.  An  indictchent  on  a  statntd  is  not  giNl 
unless  it  brings  the  case  within  all  the  essential  WMdltfj 
the  statute;  4  Hawk.  P.  C.  67.  B. 2.  e. S5.  s.  lia 
may  be  contended  here  that,  whether  the  words  '^ 
married''  in  stat.  35  G.  S.  cr.67.  s.  1.  do  or  do  not 
sarily  imply  continuance  of  the  marriage,  it  is  suffidefll 
allege  the  oifbnce  in  the  language  of  the  istatute ;  hot 
is  not  so.  The  indictment  mtist  furnish  all  the  i 
ents  of  a  legal  offence,  though  the  statute  may  omii 
Bex  V.  McGregor  {e).  And  Fletcher  v.  Calthrop  (j) 
lately  decided  herie  on  the  same  principle,  in  the  ctii 
a  conviction.  It  would  be  consistent  with  the  all 
here  that,  before  the  second  marriage,  the  marriage 
Ireland  might  have  been  dissolved  or  declared  vokt 
the  sentence  of  an  ^clesiastical  court  in  that 
in  which  case  the  prbvbo  of  stat  1  Ja.  1.  c.  11. 


(a)  7Uied.  (6)  I  Wmi.  Saund,  %S5 a,    6thdL 

(c)  W  A,i  E.  403.  (d)  12  A,  ^  E.  356. 

(e)  3  B,  tf  P.  106.  S,  C.  Etut.  ^Ey,  23. 
(g)  6  Q.  B,  880. 
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lid  have  {iretielnted  the  penal  clause  froHi  attaching,  Queen*t  Betuh, 

toll  a  diVdrcb  might  have  been  granted  by  authority 

Mirliament  withoui;  ^lich  sentenbe,  as  ^as  done  in  thb      Muks^t 

J  of  the  Earl  of  Macclesfield^  cited  in  2  Bum's  Ecc.     The  Oi^EtK* 

m  e,  (PhiAinuA'ei  ed.),  note  (d),  tit.  Marridgt,  X.  4. 

leridge  J.     The   offence,   by   stat.  S5  G.  3.   c.  67. 

i  te,  if  any  persdn  do  marry,  "  the  fbrmeir  *'  "  wife 

g  alive.**    Why  has  not  the  word  "  wife  "  as  ekten- 

a  meaning  in  an  indictment  as  in  the  statutes  ?j 

#ord,  ih  an  ihdictmetit,  cannot  be  taken  tb  imply 

the  parties  are  still  thilh  and  wife. 

sbolidly,  this  judgih^t  is  erroneous  in  awarding 

i|>ortatibh  puirsuant  to  the  **  statute  in  such  cas6  ** 

ilifttead  bt  ^<  statutes.**     Stat.  S3  G.  S.  c.  61.  i;  1. 

USd  that  persons  found  guilty  of  bigamy  shdtlld 

Mibject  add  liable  to  the  same  penalties,  pdlns;  atid 

ihmlsnts,  as,  by  the  laws  now  in  force,  persdns  are 

sbl  and  liable  to  whd  are  convicted  of  grand  or 

blT^hy.'*    Thdse  IkWs  were  stat.  4  G.  1.  c.  1 1.  5. 1., 

h  enabUd  Ihb  toixrts  to  order  that  pei*Sohs  cdnVicted 

"and  or  petit  larceny  should  be  sent  to  some  of  the 

lies  lina  pldhbtidns  In  America  for  seven  y^ars,  And 

19  G.  S.  c.  74.^  which,  by  sect.  1,  gave  powei*,  id 

aie  o^  any  person  bdnvicted  of  larceny  or  any 

'  criiiie  punishable  with  transpdrtation,  to  order 

iticti  person  shotild  be  trarispbrt^d  tb  pdrts  beyond 

eiuif  other  than  America.     Thi§  sentence^  thei^^fbre, 

jaiidied  on  three  statutes,  arid  the  referetice  td  dHfe 

is  bad ;  Begind  v.  Adams  (a).      [VSteridge  J.   The 

bnietit,  in    Ihat  case,  was  entirely  given  by  the 

of  two  statutes.     Here  ho  authority  to  punish  was 

t^)  Cor.  i  Marili,  2d9,  300. 
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Volume  VI L    lief  should  not  be  given,  and  the  person  smnmoDed 
1_  should  have  been  heard  or  made  default  to  appear.] 


The  QgiiM     That  proceeding  may  as  reasonably  be  requu^  in  the 
ToTJiM  Union,  present  case.     (He  was  then  stopped  by  the  G)urt) 

Lord  Denman  C.  J.    I  think  the  third  objection  most 
prevail.     The  object  of  an  application  (or  this  kind  of 
order  is  clearly  to  affect  the  interests  of  persons  in  some 
way ;  and  they  should  have  an  opportunity  of  meeting 
it.     It  is  true  that,  under  sect*  27»  the  inability  is  to  be 
shewn  by  certificate  of  one  of  the  justices ;  but 
magistrate  might  give  that  certificate^  and  with 
fides,  in  a  case  where  the  guardians,  if  called  upon 
shew  cause,  might  convince  the  justices  that  there  was  i 
ground  for  granting  an  order*     Where  a  proceedings 
is  moved  for  by  which  some  party  is  to  be  afiected, 
ought  to  have  an  opportunity  of  shewing  cause. 

Patteson  J.  If  it  was  right,  at  the  time  of  pasnng 
Stat.  9  G.  1.  c.  ?•,  when  all  persons  received  out-door 
relief,  that  none  should  be  granted  till  the  overset 
had  been  summoned  to  shew  cause,  tlie  power,  now  an 
extraordinary  one,  of  directing  such  relief  ought  not  to 
be  exercised  without  first  summoning  those  on  whom 
the  order  is  to  be  made* 


Williams  J.     Mr.  Watson  seems  to  contend  that,  ii 
cases  of  this  kind,  parties  should  be  called  upon  to  she* 
cause  only  where  a  penalty  or  a  direct  burden  is  to  b- 
imposed :  but  his  argument  admits  a  principle  vbic 
applies  here ;  for  the  distinction  which  he  would  dnL 
turns  merely  on  the  smallness  of  the  additional  burdc^-n 
created  by  this  mode  of  relief ;  and  that  is  not  sufficie/J^ 
to  exclude  the  general  rule.     It  is  safest  and  most  con- 
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istent  with  principle  that  there  should  be  a  sammons  Q«««'»  ^«««* 
before  the  order  is  made.  * 

The  Q;aMEV[  . 
▼. 

Coleridge  J.  The  principle  ought  to  prevail,  though  Tonm  Union. 
ts  adoption  be  not  expressly  required.  Wherever  the 
Kiterest  of  a  party  is  to  be  affected  by  an  order  of  magis* 
rates,  he  ought  to  have  the  opportunity  of  contesting  it. 
nbe  title  to  relief  involves  two  important  questions,  of 
bargeability  and  of  settlement ;  and  this  makes  it  reason- 
'/e  that  the  party  interested  in  disputing  the  relief  should 
fa  card.  As  for  the  inability  to  work,  either  it  must  be 
-£^ed  by  the  mere  certificate  of  a  single  magistrate,  or 
tm,  must  exercise  their  discretion.  In  the  latter  case 
"^  must  satisfy  themselves  as  to  the  fact  If  the  one 
»  does  not  certify  must  receive  evidence,  the  case  is,  in 
^  S,  the  same  as  if  both  were  required  to  do  so.  But 
I-  the  magistrate  who  certifies  ought  to  have  evidence 
him.  He  may  believe  in  the  inability ;  but  the 
^<»int  may  be  an  impostor.  It  is  consistent  with  the 
that  the  justice  should  certify,  not  only  on  his 
oas  personal  knowledge,  but  from  that  which  he 
rhen  the  case  has  been  inquired  into. 

Judgment  for  the  Crown  (a). 

WatfOKf  at  the  conclusion  of  the  caae,  referred  to  the  form  in 
i*«  Juti.  1357.    (29th  ed.)    Appendix  II.  63. 
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Friday^ 
June  IStb. 


MuRRAT  against  The  Queen, 
(In  Error.) 


The  Court,  on 
motion  and 
reasonable 


P^RROR  from  the  session  of  gaol  delivery  at  the  OU 
Bailej/.     The  writ  of  error  was  directed  "  To  Mf 

by^affidavit!'^  jiisticcs  aiul  judges  assigned  to  hear  and  determine  diven 

treasons,  murders,"  &c.,  "  committed  within  the  city  of 
London  and  county  of  Middlesex^  and  those  parts  of  our 

to  assign  errors  counties  of  Esscxj  Kcnt  and  Sutrey^  which  are  mentioned 

without  attend-  . 

and  enumerated  in  an  act"  &c.  (4&  5  fr.4.  c.S6.;.  It 
recited  complaint  made  of  error  in  the  record  and 
process,  and  in  the  giving  of  judgn^ent  in  a  certain  in- 
dictment &c.,  found  at  the  general  quarter  session  for 
Middlesex^  at  the  Session  House  for  the  said  conaty, 
and  on  which  indictment  a  conviction  took  place  at  the 
delivery  of  the  King's  gaol  of  AVu'^fl/^,  holden  for 
tlie  county  of  Middlesex^  at  Justice  Hall  in  the  Old 
Bailcyj  &c.  The  record  shewed  that  the  defendapt 
below  (then  named  Lathropp^  now  Murray)  had  been 
Ins  former  tf/e,    convicted  of  fclou  V,  and  received  judcrment  of  seven  years' 

iH  tug  then  " '  JO  ^ 

transportation,  at  the  Old  Bailey  sessions  for  Middleseii 
January  1815,  on  the  following  indictment. 

«  Middlesex.  The  jurors  "  &c.  «  That  Boberi  ITU- 
Ham  Fclton  Lathropp^  late  of  "  &c.,  **  on  **  &c.  (12th 
June^  37  G.^.)^  "  at  the  city  of  Z/0;irfo/irf^77y  in  the  king- 
dom of  Ireland^  took  to  wife  one  Alicia  Marshall  and  \x^ 


permitted  the 
plaintiff  in 
error  in  a 
criminal  case 


mg  in  person. 

In  an  indict- 
ment for 
bigamy  under 
Stat.  35  G.  3. 
c.  6*7.  «.  1. 
(and  sec  staL 
9^;.  4.  c.  31. 
*.  22.),  aver- 
ments that  the 
defendant 
married  A. 
and  afterwards 
feloniously 
took  to  wife 
and  was  mar- 
ried to  C. 
**  the  i»aid  A.^ 


aln^^^  suflfi- 
ciently  charges 
the  oflence, 
without  any 
fiirUier  allega- 
linn  that  the 
defendant  was 
still  married 
to  i^.when 
the  alleged 
offence  was 
committed. 

Judgment, 
after  conviction  on  such  indictment,  that  the  defendant  be  transported  &c.  to  such  pl*cv 
.'IS  His  Majesty,  with  the  advice  of  his  privy  council,  shall  think  fit  to  declare  and  ippoi't 
pursuant  to  the  statute  in  such  cose  made  and  provided,  was  held  good  on  writ  of  error* 
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Jii^  M.  then  and  there  w^s  married.    And  Qtueu'i  Bemeh. 
It  the  said  IL  W.  F.  Laihropp  afterwards,  to  wit  on  '*       ^^^^' 
•  (25th  AMgust^  41  G.  3.),  with  force  and  arms,  at  the      Moe»ay 
'ish  of  St.  Mfifylebone  aforesfiid  in   the  coqnty  of    TheQraur. 
iddlesex  aforesi^id*  felopiously  took  to  wife  ox^eCaiherine 
irie^  spinster,  an^l  to  the  said  Catherine  C,  on  the 
q^e  day,  and  in  the  year  last  aforesaid,  at  the  parish  of 
*Jl£  afores^d  in  the  county  of  M*  aforesaid,  was 
arrie(^  the  said  Alifi^  his  former  wife,  being  then 
-'ve ;  against  the  form  of  the  statute  in  that  case  made 
d  provided,  and  against  thet  peace  "  && 
The  record  stated  the  judgment  (after  prayer  and 
Dwance  of  benefit  of  clergy),  as  follows.    ^  It  is  con- 
sred  and  adjudged  by  the  Court  here  that  the  said 
fV.  F.  Lathropp  be  transported  beyond  the  seas  for 
term  of  seven  years  to  such  place  as  His  Majesty 
h  the  advice  of  his  privy  counpii  shall  think  fit  to  de- 
ve  and  appoint  pursuant  to  the  statute  in  such  case 
^e  and  provided ;  and  the  said  IL  W.  F.  Lathropp  is 
^with  committed  "  &c. 

The  errors  specially  assigned  (a)  will  appear  sufii- 
•Dtly  by  the  argument. 

m)  G.  T.  White,  in  last  Easter  tenn  (JprU  S4th),  mored  that  the  at- 
chQct  of  the  plaintiff  in  eiror  to  assign  enron  in  person  might  be  dis* 
•im4  with.  The  motion  was  made  on  affidavit  by  the  attorney  for  the 
Lutifl*  in  error,  stating  that  the  party  was  transported  to  New  SknOk 
Me$  In  pursuance  of  his  sentence,  and  underwent  the  whole  punishment. 
^  tl|e  first  marriage  was  celebrated  in  Ireland  by  a  presbyterian  dis- 
ting  minister  (see  Regjina  ▼.  MtUis,  \0  CU  ^  Fin,  534.),  and  that  stat. 
:  6  V^,  c  US.  s.8.  had  **  established  the  legality  **  of  the  second  nuu*- 
^  T^iat  the  deponent  had  known  the  plaintiff  in  error  before  his  trans- 
tation,  and  corresponded  with  him  since,  from  which  correspondence^ 
I  from  reports  of  the  trial,  he  had  learnt  the  facts  not  within  his  personal 
^wledge  which  are  above  stated.  And  that  the  plaintiff  in  error, 
torn  the  time  of  his  first  going'  as  a  transport  to  New  South  Wales,** 
hath  remained  in  that  country,  and  during  his  residence  there  has  es« 
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G.  T.  fVhitef  for  the  plaintiff  in  error,  defendant  be- 
low.    First,  the  indictment  is  bad,  becaase  it  does  not 
aver  that,  at  the  time  of  the  second  marriage,  the  de- 
fendant was  still  married  to  his  first  wife.    The  enacU 
ments  in  force  as  to  bigamy,  at  the  time  of  this  oonfic- 
tion,  were  stat.  1  Jb.  1.  c.  1 1. 5. 1.  and  stat  35  G.  3.  c  67. 
s,  1. :  and  the  definition  of  bigamy  by  those  clauses  wu 
**  if  any  person  or  persons/'  *'  being  married^  or  which 
hereafter  shall  marry,  do  at  any  time  "  &c.  ^  many  any 
person  or  persons,  the  former  husband  or  wife  being 
alive.''    The  preamble  of  the  former  statute  recites  tbt  «^ 
*^  evil  disposed  persons  being  married,  run  out  of  one -as 
county  into  another,  or  into  places  where  they  are  not^ 
known,  and  there  become  to  be  married,  having  aDOtherrra 


tablished  and  it  now  engaged  in  the  publication  of  a  periodical  paper  ii 
proprietor  and  editor,  and  could  not  leare  Sobari  Town  to  oouia  oitr  l» 
England  without  sustaining  veiy  serious  losses :  and  this  depOBnt 
further  saith  tliat  he  verily  believes  the  said  plainti/rin  error  to  hate  tf- 
toined  the  66th  or  67th  year  of  hb  age ;  and  that  hehath  beea  infinMi 
by  him,  during  the  correspondence  aforesaid,  and  which  inlmuialimi  tbii 
deponent  verily  believes  to  be  true,  that  he  hath  lecaitly  been  attackai 
by  paralysis,  and  that  his  return  to  this  country  could  not  be  made  by  In 
without  danger  to  his  health,  and  the  probability  of  fresh  paralytic  atcacb 
ensuing  therefrom.'* 

Another  affidavit  sUted  that  the  deponent  had  made  inqnirics  ftr  tbt 
prosecutor  of  the  indictment  and  his  attorney  for  the  purpose  of  ssviag 
them  with  notice  of  the  fiat  and  writ  of  error,  but  had  reason  (which  be 
stated)  for  believing  that  both  were  dead.  And  that  be  had  sstfd 
notice  of  the  fiat  and  writ  of  error,  and  of  this  motion,  on  the  Solidiar  •» 
the  Treasury. 

The  CouH  (Lord  Dimmati  C.  J.,  Pattisok,  Wiluaks  and  Wnif* 
MAX  Js.),  after  conference  with  the  Master  of  the  Crowa  Office,  ssid  Ibe 
application  was  reasonable  and  might  be  granted.     The  ansignniait  sT 
errors  on  the  record  began  :  "  And  now,  that  istosayon^&c,  ''in  de^ 
t^me  term,  before  our  said  Lady  the  Queen  at  Ifettmiiuier,  tomeA  Ibr 
said  n.  W.  F,  Lathropp  Murray  by  ITiomat  Richin^  tua  $nmHftttd 
saith  *'  &c. 
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husband  or  wife  living."  [Coleridge 3.  The  words  ^^hemg  QutitCt  Bench. 

married,"  followed  by  the  words  "  or  which  hereafter  ^ 

shall  marry,"  are  inserted  only  to  give  a  retrospective 
effect]     They  are  commented  upon  as  material  to  the 
description  of  the  offence  in  S  Inst.  88.     The  indict- 
ments in  Porter's  Case  (a)  and  The  Duchess  of  Kingston's 
Case  {b)  have  them.     In  Regina  v.  Millis  {c\  where  the 
indictment  was  framed  upon  the  act  for  Ireland^  10  6. 4. 
c«  34f.  $.  26.  (which  is  the  same,  in  the  material  parts,  as 
&tat«  9  G.  4.  c.  31.  5.  22.  {d)  ),    Tindal  C.  J.  comments 
upon  the  words  '^  being  married,"  founding  a  part  of 
his  argument  on  the  conclusion  that  these  and  the  sub- 
sequent words,  "  marry  any  other  person,"  "  must  of 
necessity  point  at  and  denote  marriage  of  the  same  kind 
&nd   obligation."     Before  the  passing  of  stat.  9  G.  4. 
^31.  the  words  shewing  continuance  of  the  first  marriage 
appear  to  have  been  sometimes  omitted ;  2  StarL  Crim. 
A.  434,  435  {e)i  3  Chit.  Crim.  L.  721  (g) :  but,  since  that 
^me,  the  course  of  precedents  has  been  otherwise.     In 
'^'^  Crim.  PI.  629  (A)  the  proper  form  appears.    And  the 
principles  of  pleading  require  that  the  continuance  of  the 
^'Iginal  marriage,  a  fact  essential  to  the  offence,  should 
appear.  ^Williams  J.  You  say  the  indictment  must  nega- 
^^e  the  supposition  that  the  first  marriage  was  dissolved.] 
^^  must   The  words  ^^  his  former  wife  being  then  alive" 


(«>  Oo,  Car.  461.  (fi)  20  How.  Si,  T,  355.  369. 

(•^>   10  Ct  4^  Fin.  534.  688. 

C^>  Stat.  9G.4,  c  31.  (**  for  coniolidatiDg  ud  amending  the  statutes 
relatiYe  to  offences  against  the  person  *')  enacts  (s.  22.) 
if  any  person,  being  married,  shall  marry  any  other  person  during 
^^fk  of  the  former  husband  or  wife,**  he  or  she  ^  shaU  be  guilty  of 
T«  aad  being  conYicted  thereof,  shall  be  liable  to  be  transported  beyond 
for  the  term  of  seven  years,  or  to  be  imprisoned,**  &c. 
^^>    9d  ed.  (g)  8d  ed.  (A)  •  10th  ed. 

3a  3      • 
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roiuna  riL    dd  not  supply  thle  necessary  fact  that  he  was  still  tnu^ 
'__  ried  to  her ;  and,  in  an  indictment,  "  the  want  of  a  direct 


MoEftAT  allegation  of  any  thing  material  in  the  description  oftiw 
The  QuKiir,  substance,  nature,  or  manner  of  the  crime^  cannot  be 
supplied  by  any  intendment  or  ithpliciltion  whatsoever;" 
4  Havoh  P.C.Sl  (a),  B. 2.  r.  25.  s.  GO. ;  in  which  sectibo 
and  5.  61  several  illustrations  are  given.  The  present 
case  is  analogous  to  those  in  which  it  has  been  hdd 
that  a  party  who  pleads  title  under  a  tisnabt  for  life  most 
shew  the  continuance  of  the  life:  Note  (8)  to  Thirdgf, 
Plant  (A),  Fryer  v.  Coombs  (r),  DayreU  v.  Hoare  (if).  The 
presumption  as  to  continuance  of  life  is  not,  in  a  material 
degree,  stronger  than  the  presumption  as  to  continiiaiioe 
of  marriage.  An  indictment  on  a  statnte  is  not  good 
unless  it  brings  the  case  within  all  the  essential  words  of 
the  statute;  4  HawL  P.  C.  67.  B.2.  c.25.  $.  110.  It 
may  be  contended  here  that,  whether  the  words  ^*  being 
married"  in  stat.  35  6.  3.  c.67,  5.  1.  do  or  do  not  oeoes* 
sarily  imply  continuance  of  the  marriage,  it  is  sufficient  to 
allege  the  offence  in  the  language  of  the  statute ;  bat  this 
is  not  so.  The  indictment  must  furnish  all  the  ingredi- 
ents of  a  legal  offence,  though  the  statute  may  omit  somie; 
Bex  V.  McGregor  (e).  And  Fletcher  v.  CaUhrop  (j)  wis 
lately  decided  here  on  the  same  principle,  in  the  case  of 
a  conviction.  It  would  be  consistent  with  the  allegaticMis 
here  that,  before  the  second  marriage,  the  marriage  in 
Ireland  might  have  been  dissolved  or  declared  void  hj 
the  sentence  of  an  ecclesiastical  court  in  that  coantiyf 
in  whicli  case  the  provbo  of  stat  1  Jo.  1.  c.  11.  i: 

(a)  7th  ed.  (6)  I  rnu.  Animt  SS5 a.   6lfacd 

(c)  l\  A,^  E.  403.  (rf)  12  A.  ^E.  356. 

(e)  3  B,  cf  P.  106.   &'.  C.  Bust.  ^Ry.  23. 
(g)  6  Q.  B.  880. 
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]  have  pretented  the  penal  clause  rrotii  attaching^  Queen's  Bench. 

A  a  diirdrcb  might  have  been  granted  by  authbrity  \  __ 

rliament  without  Siich  sentence,  as  Was  dorie  in  thte  Moraat 
)f  the  Earl  of  Macclesfield^  cited  in  2  Burris  Ecc.  The  Clt^EtK* 
3  r,  {P^illimoi'^s  ed.),  liote  {d)j  tit.  Mafridge,  X.  4. 
ridge  J.  The  offence,  by  stat.  35  G.  3.  r.  67. 
Is,  if  any  petsdn  do  marry,  "the  fbrmelr"  "wife 
alive.*'  Why  has  not  the  word  "  wife  "  as  exten- 
i  meaning  in  an  indictment  as  in  the  statutes  ?] 
vord,  in  an  iiidictmeilt,  cannot  be  taken  to  irhply 
he  parties  are  still  tiiah  and  wife, 
oiidly,  the  judgment  is  erroneous  in  awarding 
wrtatibh  pursuant  to  the  "  statute  in  such  cas^ " 
nstead  of  "statutes."  Stat.  35  G.  3.  c.  67.  s.  L 
Sd  that  persons  found  guilty  of  bigamy  shdiild 
subject  add  liable  to  the  same  penalties,  priins;  atld 
luhisdts,  as,  by  the  laws  now  in  force,  persdnd  are 
it  and  liable  to  whd  are  convicted  of  grand  or 
irceiiy.''  Those  laWs  were  stat.  4  G.  1.  cr.  11.  5. 1., 
enabled  lhl3  cdUrts  to  order  that  pei'dohs  Cdni'lcted 
ind  or  petit  larceny  should  be  sent  to  some  of  the 
es  dna  pllahtatidns  in  America  for  seten  y^ars.  And 
9  G.  3.  r.  74.^  which,  by  sect.  1,  gave  powei*,  id 
vie  oi  any  person  bdnvicted  of  larceny  or  any 
ciiihe  punishable  with  transpdrtation,  to  order 
iicn  person  shoUla  be  trarispbfted  tb  pkrts  beydnd 
ks,  other  ihaii  Arnejica.  This  sentence,  therefdre, 
Qbded  on  three  statutes,  add  the  referetice  to  diie 
s  bad ;  Regind  v.  Adams  (a).  [VSl'eridge  J.  The 
imetit,  iti  that  case,  was  entirely  given  by  the 
6t  two  statutes.     Here  no  authority  tb  punish  was 

(h)  Car.  i  Marsh,  2^9,  sdo. 
3  A  4 
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derived  from  any  act  but  35  G.  8.  c.  67.  s.  1. :  and  the 
language  there  used  is  only  a  short  mode  of  stating 
what  the  punishment  under  that  statute  is*] 

Waddington^  contra,  was  stopped  by  the  Court  * 

Lord  Denman  C.  J«  There  is  no  doubt  in  this  ctte. 
I  at  first  thought  that  the  form  of  indictment  befiire  us 
bad  been  the  constant  one :  it  seems,  however,  that  in 
some  indictments  the  conclusion  of  law,  that  the  parties 
formerly  married  have  continued  so,  is  expressly  stated. 
But,  if  that  results  from  all  the  facts  of  the  case^  it  is 
enough  to  state  these.  If  it  is  reasonable  that  the 
indictment  should  negative  any  dissolution  of  the  mar- 
riage, it  may  as  well  be  required  that  the  prosecutor 
should  deny  that  the  statute  was  repealed.  As  to  tbe 
form  of  judgment,  I  think  if  the  G>urt  had  authority  to 
pronounce  the  sentence  it  was  not  necessary  to  refer  to 
the  statute  at  all:  but  at  any  rate  the  form  is  suffideot; 
for  the  sentence  proceeds  only  on  one  statute. 


^    Patteson  J.     As  to  the  indictment,  I  think  the 
words  used  are  sufficient     *^  Being  married,**  in  staL 
35  G.  3.  c.  67.  5.  L,  relates  only  to  the  time  of  passing 
the  statute.     Then  the  other  statutory  words  are  pro- 
perly followed.     The  wife  is  alleged  to  be  still  alive. 
Are  we  to  presume  a  divorce?    As  to  tbe  second  point: 
the  judgment  does  not  mean  that  the  sentence  is  ac- 
cording to  a  statute ;  the  meaning  is  that  the  defendant 
shall  be  transported  to  such  place  as  His  Majesty  shall 
appoint  pursuant  to  the  statute;  that  is  stat«  24  6.3. 
r.  56n  s.  L,  which  enabled  the  King  <<  by  and  with  tbe 
advice  of  his  privy  council,  to  declare  and  appobi  to 
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what  place  or  places,"  within  or  out  of  his  dominions,  QmenU  Spnch. 

■       .                                                                              1845 
ifienders  convicted  of  grand  or  petty  larceny  &c.  should  1__ 

)e  transported. 


Williams  J.  The  argument  for  the  plaintiff  in 
error  would  make  it  necessary  to  negative  all  the  pro- 
visos of  Stat.  l«7a.  1.  c.ll.  The  word  ^^  wife"  is  suf- 
iciently  well  understood;  and  to  suppose,  when  it  is 
used,  that  a  divorce  may  have  taken  place,  is  contra- 
dictory to  the  term  itself.  As  to  the  sentence:  men* 
ion  of  a  statute  was  unnecessary ;  but  the  act  referred 
JO  was  that  of  24  6.  S.  c.  56 » s.  I,  regulating  transportation. 


MUEEAT 

The  QuuK. 


Coleridge  J.  It  cannot  be  said  that  this  indictment 
3oes  not  follow  the  words  of  the  statute.  It  is  true,  as 
vas  held  in  Fletcher  v.  CaUkrqp{a\  that,  where  the 
itatate,  if  pursued  literally,  does  not  shew  an  offence, 
iie  indictment  or  conviction  must  supply  the  necessary 
lYerment :  as,  in  the  case  of  fishing  in  a  water,  a  con- 
riction  must  shew  that  the  act  was  done  without  the 
>wner's  consent,  though  the  statute  proceeded  upon 
loes  not  notice  that  circumstance  (i).  But  here  the 
;tatate  does  sufficiently  describe  the  material  circum- 
stance by  the  words  "  the  former  '*  "  wife  being  alive." 
[f  that  pointed  out  only  the  individual,  without  reference 
to  the  status,  the  argument  for  the  plaintiff  in  error 
would  be  well  founded :  but  the  term  ^*  wife "  means  a 
person  who  really  was  married  to  the  defendant,  and 
most  be  taken  to  imply  that  she  still  is  so. 

Judgment  affirmed.^ 


id)  6  Q.  B,  8sa 


(6)  Rez  v.  Cordeih  4  Burr.  2279. 
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Richard  Pakgeteb,  Susan  Pargeter,  and  Euza 
Pargeter,  against  James  Harris. 

Covenant  i^OVENANT.     The  declaration  stated  that,  thereto- 


DecUradon 


that,  by  inden-  ^^^^*  *"d  in  the  lifetime  of  Hannah  Pargeter  since 

pilfnti^r^d  deceased,  to  wit  on  &c.,  by  indenture  between  plaintifi 

^^^nce  de-  ^jj  J  j|jg  g^j  J  Hannah  Pargeter  of  the  first  part,  AiMuik 

part,  B,  therein  Harris^  therein  described  as  the  legally  constituted  gntf* 

described  as  ^  h  i 

guardian  of  c,    dian  of  the  persons  and  estates  of  John  Pargeter  and 

and  D.  minors     •»/•»!•  -n  i    i     •  ^        i_    i  -• 

and  devisees  William  Pargeter^  minors  and  devisees  under  the  lait 
of  £.,  deceased,  will  and  testament  oi  Richard  Pargeter  deceased,  of 
wd^Sfenrn?  ^he  second  part,  and  defendant  of  the  third  part  (pro- 
of third  part,  {en)j  after  recitinfj  that  the  said  parties  thereto  of  the 

after  reciting  ' '  ^  *^ 

that  the  parties 

of  the  first  part,  and  B.  in  right  aforesaid*  were  the  owners  of  the  closet  &&  thcrea* 
after  described,  subject  to  mortgage  for  3500/.,  the  interest  whereof  was  payable  fasK 
yearly  at  the  office  of  W,,  and  had  agreed  to  let  the  same  to  defendant,  it  wai  bj  thi 
indenture  expressed  and  purported  that  plaintiffs  and  A.^  with  tlie  consent  and  appn^ 
bation  of  J9.,  did  demise  the  closes  to  defendant,  his  executors,  &c.,  for  seven  jfM% 
yielding  and  paying  therefore  yearly  during  the  demise  153/!.  llf.,  at  the  office  of  If. 
aforesaid,  in  part  of  the  interest  on  the  mortgage,  by  equal  half-yearly  paymenU:  con- 
luint  by  defendant  with  plaintiffs  and  A.,  their  heirs,  &c.,  to  pay  the  yearly  sum  at  tki 
place  and  in  manner  before  mentioned :  breach,  nonpayment  of  parcel  of  a  half-yearly  lOBi, 
due  since  the  death  of  A, ;  averment,  that  plaintiflls  and  A.^  or  any  or  either  of  them,  ncwr 
had  any  reversion  in  the  premises  purported  to  be  demised. 

Plea,  that  the  reversion  of  the  demised  premises,  expectant  on  the  determinatioa  gf  tia 
demise,  was,  at  the  making  of  the  indenture,  and  from  thence  to  the  death  of  A.^  !■ 
plaintiffs  and  ^.,  and,  from  her  death  until  making  of  the  after  mentioiied  indeotun^  vtt 
In  plaintiffs,  who,  before  breach,  assigned  die  reversion  by  indenture  to  S, :  verifiartiaB. 

Replication,  that  no  reversion  in  the  supposed  demised  premises,  expectant  ftc,  wfit 
the  time  &c,  or  from  thence  &c.,  in  plaintiffs  and  A,,  or,  from  her  death  until  &c,  is 
plaintiffs :  conclusion  to  the  country. 

Held,  on  general  demurrer, 

That  the  recitals  shewed  the  lessors  to  have  bad  only  an  equitable  title. 

That,  the  facts  being  disclosed  on  tlic  face  of  the  lease,  neither  party  was  estopped  fiwD 
denying  that  the  lessors  had  a  legal  reversion. 

That  the  covenant  for  payment  of  an  annual  sum  was  a  covenant  in  gross. 

That  the  declaration  was  not  inconsistent  or  repugnant 

That  the  plea  was  bad  for  passing  over  the  averment  in  the  declaratioo  that  the  pUiDtifr 
had  no  reversion,  and,  assuming  that  they  had  a  reversion,  averring  that  they  assigned  lt< 

That  the  replication  was  not  a  departure. 

Qtuertt  whether  the  annual  sum  covenanted  to  be  paid  was  a  reservation. 

Setnble,  that  the  lessee  was  estopped  by  the  recitals  in  the  lease,  from  averriag  tbtf  tb^ 
lesson  bad  a  legal  reversion. 


[IX.  ViCTOklA.]  Y09 

Btst  part,  tmd  the  said  Athaliah  Harris  in  iright  afbre^  QjsnetCt  Bench. 
iaid,  were  the  outliers  of  the  closfes  of  land  and  ptetnises        ^^^^' 
thereinafter  described,  subject  to  a  niortgage  or  mdrt-      t^Aiomk 
^g^^  thereon  for  S500/.,  the  Itilerest  df  which,  amotint^       ttAktii. 
is^g  to  157/.  10;;.,  was  payable  half-yearly  at  the  office 
€>S  Mr.  fFraiislaw,  in  Bugbj/^  and  that  they  had  agreed 
fco  let  the  same  to  defendant  on  the  terms  thereinafter 
ir^entioned,  it  wa9  by  the  said  indenture  expressed  and 
(lijported  that  the  plaintiffs  and  thie  said  Hannah  Par* 
with  the  consent  and  approbation  of  the  said 
Harriif  did,  and  each  of  them  did,  demise, 
^et,  and  to  farm  let  certain  closes  &c.,  in  the  said 
denture  described,  habendum  to  defendant,  his  execn- 
&&,  from  25th  March  18S5  for  the  term  of  seven 
yielding  and  paying  therefore,  yisarly  iiiid  eveiy 
during  the  continuance  of  thie  said  demise,  15S/.  1 1^, 
e  office  aforesaid,  in  part  of  the  interest  due  on  the 
id    moirtgage  or  mortgages,  by  equal  half-yearly  pay- 
eckte  on  the  days  therein  mentioned:  and  defendant 
'    in  and  by  the  said  indenture,  for  himself,  his  heirs, 
»9     covenant  with  the  said  t)Iaintifrs  ahd  the  said  Han* 
i    j^argeter^  their  heirs,  executors,  administrators  ahd 
US,  that  defendant,  his  executors,  &c.,  should  pay^ 
e  place  and  in  manner  before  mentioned,  th^  said 
J  siim  of  ISSL  lis.  on  the  days  mentioned  foi*  pky- 
thereof :  That,  after  the  making  of  the  indenture, 
during  the  term,  and  after  the  decease  ot  Hannah 
etcTj  and  before  the  commencement  of  the  suit,  to 
n  &C.,  14/.,  being  parcel  of  the  sum  of  76/.  15s.  6d. 
alf  a  year  of  the  term  (the  residnie  of  the  said  suni 
/•  155.  Sd.  having  been  paid),  became  and  was  due 
Breifiich,  nonpayment  at  the  office  of  the  said  Mi*. 
^^^^^islaw,  or  at  any  place,  or  in  any  manner,  on  &c.j 
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contrary  to  the  covenant  &c. :  Averment  that  pluntiff 
and  Hannah  Pargeter  had  not,  nor  had  any  or  either  of 
then),  at  or  since  the  making  of  the  said  indenture,  any 
reversion  of  or  in  the  said  premises  so  purported  to  be 
demised  as  aforesaid,  expectant  on  the  said  term,  or 
otherwise. 

Plea  2.  That  the  reversion  of  and  in  the  said  demised 
premises,  expectant  on  the  determination  of  the  said  de- 
mise, at  the  time  of  making  the  said   indenture  and 
from  thence  to  the  death  of  Hannah  Pargeter^  was  in 
the  plaintiffs  and  Hannah  Pargeter,  and  from  her  death 
until  the  time  of  making  the  indenture  next  hereinafter 
mentioned  was  in  the  plaintiffs,  who  survived  Hcmnak 
Pargeter  ;  and  that,  after  the  making  of  the  indentoie 
in  the  declaration  mentioned,   and  after  the  death  of 
Hannah  Pargeter,   and  before  the  committing  of  the 
breach  &c,,  to  wit  on  &c.,  by  a  certain  indenture  then 
made  between  the  plaintiffs  and  John  Salmon,  the  plain- 
tiff's did  assign  all  that  the  reversion  of  them  the  plain- 
tiffs of  and  in  the  demised  premises,  and  all  other  di& 
estate  &c«,  to  the  said  John  Salmon,  who  thereby  then 
became  &c.,  and  still  is,  assignee  of  the  said  reversioi^ 
&c.:  verification. 

Replication  to  the  second  plea,  that  no  reversion  of^ 
and  in  the  said  supposed  demised  premises,  expectant  - 
on  the  determination  of  the  said  supposed  demise,  was, 
at  the  time  of  the  making  of  the  indenture  in  the  de- 
claration mentioned,  or  from  thence  to  the  death  of  " 
Hannah  Pargeter,  in  the  plaintiffs  and  Hannah  Pit- 
geter,  or,  from  the  death  of  Hannah  Pargeter  until  the 
making  of  the  indenture  in  that  plea  mentioned,  in  the 
pluntiffs,  in  manner  and  form  &c. :  conclusion  to  the 
country. 

General  demurrer.    Joinder  in  demurrer. 


[IX.  VICTORIA.]  711 

Tlie  points  stated  for  argument  by  the  defendant  Queen*t  Bench. 

re.:  That  the  replication  was  a  traverse  of  an  imma* 

ial  allegation;  that  the  replication  ought  either  to      PARoniE 

ve  denied  the  alleged  assignment  of  the  reversion,  or       Habbu. 

some  way  avoided  the  effect  of  such  assignment ;  that 

s  plaintiffs  were  estopped  as  against  the  defendant 

im  saying  that  they  and  Hannah  Pargeter  had  no 

version  of  or  in  the  demised  premises ;  and  that  the 

plication  was  a  departure  from  the  declaration,  which, 

alleging  a  demise  to  the  defendant^  must  be  taken  as 

plying  that  there  was  a  reversion  expectant  on  such 

mise. 

On  the  part  of  the  plaintiffs  the  plea  was  stated  to  be 

df  as  it  attempted  to  set  up  the  title  of  an  assignee  to 

e  upon  the  covenant,  when  it  appeared  by  the  de- 

iration  that  the  covenant  was  a  covenant  in  gross, 

d  could  not  pass  by  the  alleged  assignment ;  and,  also, 

assuming  the  existence  of  a  reversion,  though  the 
!claration  stated  that  there  was  no  reversion,  and 
lewed  that  the  lessors  had  only  an  equitable  interest. 

The  case  was  argued  in  last  Easter  term  {a). 

Alexander^  for  the  defendant.  First,  the  deed  on 
bich  the  action  is  brought  is  a  lease,  and  necessarily 
as  all  the  ingredients  essential  to  such  an  instrument : 
ae  of  those  is  that  some  reversion  must  remain  in  the 
ssor ;  for,  if  he  grants  over  all  his  estate,  it  is  not  a  lease, 
at  an  assignment ;  note  to  7th  ed.  of  Bac,  Abr.  vol.  iv. 

632.,  Leases  and  Terms  for  Year Sj  citing  Shep.  TouchsL 
36.  The  indenture  set  out  in  the  declaration  states  that 
€  lessors  were  the  owners,  a  word  which  primd  facie 

Ca)  April  25th.    Before  Lord  Denman  C.  J.  and  Pattfion,   WUUann 
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Imports  a  seisin  in  fee:  the  covenants  srewitli  diem 
and  their  heirs.     The  instrument  b  executecl  by  all 
parties  as  a  lease,  and  so  treated  throughontu    The 
lessors,   then,   are  estopped  from  averring  that  thef 
never  had  any  reversion,  after  executing  a  deed  which 
necessarily  implies  that  they  had  one  at  the  date  of  du 
deed.   Estoppels  must  be  reciprocal :  Co.  IaU.  352  a.  If 
the  lessee  is  estopped  from  disputing  the  lessor's  reveniaoi 
so  also  is  the  lessor.    A  strong  instance  of  this,  where 
the  lessor  had  in  fact  no  reversion,   is  given  in  IM- 
tletofif  sects.  666^  667-     A  husband  is  supposed  to  haw 
aliened  his  wife's  lands  to  another  in  fee,  who  lets  theaame 
to  the  husband  and  wife  for  their  two  lives,  saving  the  re- 
version to  the  lessor  and  to  his  heirs ;  the  wife  therefore 
was  in  by  remitter,  and  the  lessor  had  no  reversioD. 
^^  But  in  tliis  case  if  the  lessor  will  sue  an  action  of  waite 
against  the  husband  and  his  wife,  for  that  the  husband 
hath  committed  waste,  the  husband  cannot  bar  the  lessor 
by  shewing  this,  that  the  taking  back  of  the  estate  to  hia 
and  to  his  wife  was  a  remitter  to  his  wife^  because  the 
husband  is  stopped  to  say  that  which  is  against  his 
own  feoffment,  and  taking  back  of  the  estate  for  term 
of  life  to  him  and  to  his  wife.    And  yet  the  lessor  bath 
no  reversion,  for  that  the  fee  simple  is  in  the  wik. 
And  so  a  man  may  see  one  thing  in  this  case,  that  a 
man  shall  be  stopped  by  matter  in  fact,  though  there 
be  no  writing  by  deed  indented  or  otlierwise.''    Tis* 
dal  C.  J.,  in  Gaunt  v.  Wainman  (a),    acted   upon  the 
doctrine,  in  Co.  Litt.  ^52  a.,  that  estoppels  must  be 
reciprocal  and  bind  both  parties. 
Secondly :  the  replication  is  a  departure.    In  Grcm 


(a)  S  Kew  Ca.  69. 
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ipet  {(()  \he  declaratjpn  was  in  covenant  by  j(.,  Q>mk»'<  Sou*. 

surviving  lessor  in  a  le^e   for  year^  granted  by  '__ 

%  gnd  (7.  to  the  deFend^ntf  on  a  coyeq^nt  to  re-;      ^Ai^ft^f^ 

V. 

and  leave  in  repair,  assigniqg  breached  in  not  H4]^si& 
fing  and  in  pot  living  in  repair  at  the  end  of 
term.  Ple^,  that  the  lessors  lentil  the  death  of 
^pd  4^  and  C  afterwards,  had  a  reversion  for  a 
pr  term  pf  years,  expeptant  op  the  lease,  and 
after  J9/s  deaths  and  before  any  breach  of  cove- 
.  A»  and  C.  assigned  such  reversion  to  £).,  and 
:eforward  cea^d  to  have  any  reversion  or  interest 
p  demised  premises.  Replication,  that  A.,  B.  and 
ere  not  yntil  the  death  of  ^.,  nor  were  A.  and  C* 
Boards,  possessed  of  the  said  reversion  in  the  de- 
l  premises  in  manner  ^nd  form  as  alleged  in  the 
This  replication,  being  demurred  to  as  a  depar- 
from  the  declaration,  was  suppoited  on  the  ground 
it  must  be  taken  that  the  lessors  had  only  ap 
lible  interest.  Aldersoti  B.,  in  the  course  of  the  * 
[pent,  said :  **  The  declaration  states,  in  substance, 
the  parties  had  a  reversion,  for  it  states  that  they 
i  a  lease.  How  is  the  Court  to  know  that  they 
np  legal  estate  ?  Surely  the  plaintiff  is  estopped 
disclaiming  the  legal  estate,  if  the  defendant  is 
denyipg  it."  The  Court  held  that  the  replication 
bad :  and  Lord  Abinger  in  his  judgment  said :  *^  I 
not  say  that  a  declaration  might  not  be  framed  on 
a  lease,  as  an  assignment^  which  would  support 
action  as  on  a  personal  covenant ;  nor  will  I  say 
:  might  be  the  effect  of  shewing  the  covenant  to  be 
3nal,  by  other  facts,  as  by  proof  that  the  lessor 

a)  6  il/.  $•  W.  656. 
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had  an  equitable  title  only :  but  there  is  nothing  of  lb 
kind  here;  the  declaration  is  upon  an  onUnaryleisi 
with  acts  to  be  done  by  the  lessee  at  the  expiratioa  i 
sooner  determination  of  it.  The  plea  sets  up  an  assigi 
ment  of  the  reversion  expectant  on  that  lease.  Th 
the  replication,  which  alleges  that  the  plaintiff  and  tl 
other  demising  parties  had  no  such  reversion,  is  a  d 
parture  from  the  declaration."  There  is  not  merely  tl 
fact  of  the  demise  to  raise  the  estoppel;  there  is  al 
the  recital  that  the  lessors  were  the  owners.  I 
estoppel  may  be  raised  by  a  recital ;  Lainson  v.  Tt 
mere  (a),  Carpefiter  v.  Btdler  (b\  where  Parke  B.  sa] 
"  If  a  distinct  statement  of  a  particular  (act  is  made 
the  recital  of  a  bond,  or  other  instrument  under  se 
and  a  contract  is  made  with  reference  to  that  recital, 
is  unquestionably  true,  that,  as  between  the  parties 
that  instrument,  and  in  an  action  upon  it,  it  is  not  coi 
petent  for  the  party  bound  to  deny  the  recital" 
Banonian  v.  Taylor  (c)  Taunton  J.  expresses  himself 
the  like  effect;  and  Tindal  C.  J.  accedes  to  the  { 
neral  rule,  in  Doe  dem.  Butcher  y.Mu^ave[d),  T 
plaintiffs,  therefore,  having  granted  this  as  a  lease  1 
persons  entitled  to  demise,  are  estopped  from  denyi 
that  they  had  any  reversion ;  and  the  replication  is 
departure.  An  attempt  has  been  made  to  avoid  tl 
by  inserting  an  allegation  in  the  declaration  that  tl 
lessors  had  never  any  reversion  :  but  that  is  repogna 
and  out  of  place,  and  need  not  be  noticed ;  Sir  Balj 
Bovi/s  Case{e)i  Hollis  y.  Palmer  {g)^  Harvey  r.Bn 
nold  (h). 


m 


(a)  \  A.i  E.  792. 
(c)  2  A.  4f£.  278.291. 
(ff)  1  rent.2\1, 
(A)  Latch,  ^00. 


(6)  8  J/.  ^  r.  209.  212. 
id)  I  M.^  G.  625.  638. 
(g)  S  Xrw  Ca.  713. 


lottgage ;  the  reddendum  is  not  "  during  the  term," 
"  during  the  continuance  of  the  said  demise ; "  that 
say,  as  long  as  the  mortgagee  shall  permit  the  party 
xupy :  and  payment  is  to  be  made  at  WratUlavfs 
s  in  part  of  the  interest  on  the  mortgage.  There 
» reservation  to  the  mortgagors :  the  word  **  rent " 
•where  used :  if  the  relation  of  landlord  and  tenant 
cd  at  all  as  regards  this  transaction,  it  must  have 

between  the  mortgagee  and  the  tenant.  {Wight- 
J.     "Faying  therefore"  means  rent:  it  is  to  be 

at  a  particular  place;  but  it  is  not  said  to  whom : 
it  not  then  be  to  the  lessors  7    Patteson  J.     It 

not  appear  that  the  minors  were  devisees  of,  or  had 
Dterest  in,  this  land.]  A/haliaA  Harris  u  a  con- 
Bg  party,  as  guardian  of  tbeir  persons  and  estates ; 
the  lease  shews  that  the  lessors  had  merely  an 
y  of  redempdon.  The  covenants  are  not  with 
luA  HfOTu  ;  but,  in  equity,  when  there  is  a  con- 
ng  par^  to  a  demise,  it  is  held  to  be  the  demise  of 
party  as  well  as  of  the  other  demising  parties ;  the 
tti£^  therefor^  could  not  pass  the  covenants,  even 
lere  was  a  leeal  reversion  which  they  coald  pass. 
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gagee  make  a  leasci  in  which  the  covenants  for  the  Knl 
and  repairs  are  only  with  the  mortgagor  and  his 
assigns^  the  assignee  of  the  mortgagee  cannot  mtfotiin 
an  action  for  the  breach  of  these  covenants,  became 
they  are  collateral  to  his  grantor's  interest  in  the  land* 
and  therefore  do  not  run  witli  it  Lord  Kenymf  m 
delivering  the  judgment  of  the  G)urt,  lays  down  these 
principles.  <^  It  is  not  sufficient  that  a  covenant  ii 
concerning  the  land,  but,  in  order  to  make  it  run  with 
the  land,  there  must  be  a  privity  of  estate  between  the 
covenanting  parties.  But  here  Siokes  "  (the  mortgagor^ 
*'  had  no  interest  in  the  land  of  which  a  Court  of  law- 
could  take  notice;  though  he  had  an  equity  of 
demption,  an  interest  which  .a  Court  of  equity 
take  notice  of.  These  tlierefore  were  collateral 
nants.  And  though  a  party  may  covenant  with  ^ 
stranger  to  pay  a  certain  rent  in  consideration  of  ^ 
benefit  to  be  derived  under  a  third  person,  yet  sach  ^ 
covenant  cannot  run  with  the  land."  The  covenaia.  "• 
now  under  consideration  has  nothing  to  do  with 
land;  it  is  in  efiect  a  covenant  to  indemnify 
mortgagors  against  the  payment  of  a  collateral  snnt^ 
part  of  tlie  interest  on  the  mortgage  debt.  A  cofe-^ 
nant  to  pay  a  collateral  sum  does  not  run  with  tb^ 
land;  Spencer's  Case{a\  second  resolution,  cited  a^ 
authority  by  TindalCi.  m  Flight  v.  Glotsop{b).  I'- 
is  immaterial  whether  this  is  a  covenant  to  pay  tb^ 
.mortgagee  or  the  mortgagors ;  for  a  covenant  to  pay  ^^ 
collateral  sum  to  the  lessor  is  still  a  collateral  covemuL^ 
The  mortgagor's  covenant  with  his  mortgagee  to  pay 
the  mortgage  debt  has  been  decided  to  be  a  collaten/ 


(a)  5  Rep,  16<u  I6b. 


(&)  2  New  Cat.125,  JiU 
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€iiant;  Cankam  v.  Bust  (a).    In  Vifpyan  v.  Atikwr  (h\  QMtenH  Bench, 
lands  were  demised  reserving,  inter  alia,  suit  to * 


tb^    lessoi^s  mill  on  other  land,  the  lessor  having  devbed     Pakorie 
th^     null  and  the  reversion  to  the  same  person,  it  was       Hakkis. 
heX^  that,  so  long  as  the  mill  and  the  demised  premises 
bel^>nged  to  the  same  person,  the  assignee  of  the  lessor 
mi^glit  take  advantage  of  the  implied  covenant  to  do 
aaifc    to  the  mill;  but  the  decision  was  founded  entirely 
on      ^e  unity  of  title :  there  is  no  unity  of  title  here : 
thr^c  have  the  title :  the  covenant  is  with  two :  at  the 
mo^^  the  assignee  would  become  a  co-owner  with  the 
tlui^d*    That  a  mortgage  debt  is  a  personal  liability, 
coll  wm  teral  to  the  land,  follows  also  from  the  decision,  in 
Ya^mst  V.  Aricn  (c),  that,  where  the  mortgage  deed  con- 
tain.^ ^o  covenant  to  repay  the  advances  which  it  is 
|p^^^S3  to  secure,  they  may,  notwithstanding  the  exut- 
eoe^    of  a  mortgage  deed,  be  recovered  in  debt  on 
iftfl^S>le  contract.    Another  test  is  that  the  infants  and 
dc^^^^sees  are  interested  in  the  payment ;  the  lessors  are 
<nst«es  of  the  covenant  for  them,  and  cannot  assign  the 
^r^^t.     Thus,  in  Walsh  v.  Fussell  (J),  the  executors  of  a 
lector,  who  was  seised  in  fee,  sued  the  lessee  on  a 
^^^'^^enant  in  his  lease  to  indemnify  the  parish  against 
^^y  paopers  whom  he,  the  lessee,  might  cause  to  be 
^^tled  in  it :  the  first  of  several  objections  taken  by  the 
d^e&dant  was  that  the  action  ought  to  have  been 
**^^ht  by  the  heir  or  devisee :  but  Tindal  C.  J.,  in 
^^Kvcring  the  judgment  of  the  Court,  said :  "  We  do 
^ot  think  any  of  the  objections  maintainable ;  for,  as  to 
^«  first,  the  covenant  being  an  express  covenant  with 

(«)  8  Ttmni.  827. 

(»)  lB.iC.  410.     See  Doe  dem.  Calvert  t.  Bmd^  10  B.  {r  C.  849. 

(c)  4  Q.  J9. 182.  (d)  6  Bmg,  163. 
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the  lessor,  and^^not  being  a  covenant  numlng  with  the 
land,  an  action  lies  for  the  breach  thereof  in  the  name 
of  the  personal  representative  of  the  covenantee,  who 
becomes  a  trustee  for  the  persons,  whoever  they  m^ 
be,  who  are  beneficially  interested  in  the  performanoe 
of  the  covenant*''    The  rule,  as  laid  down  by  Bm^  J. 
in  Vernon  v.  Smith  (a),  furnishes  another  test :  he  say% 
^  The  rule  is,  that  if  the  covenant  respect  the  thing 
demised,  and  be  co^extensive  with  the  estate  of  the 
person  to  whom  it  is  made,  and  be  made  with  him  and 
his  assigns,  it  passes  to  his  assignee*''     Here  the  cove- 
nant is  much  more  extensive  than  the  estate  of  the 
persons  to  whom  it  is  made,  and  does  not,  like  cove- 
nants to  repair  or  insure,  respect  the  thing  demisedi 
This  case,  therefore,  is  quite  different  from  Green  f. 
James  {b\  where  there  were  no  recitals  or  allegadoos 
distinguishing  the  case  from  that  of  an  ordinary  lease. 

The  plea  is  bad  also  on  another  ground :  it  alleges 
that  the  reversion  was  in  the  plaintiffi,  not  shewing 
what  reversion,  and  begging  the  question  that  there 
some  reversion:  some  estate  in  the  plaintiff  ought 
have  been  pleaded,  and  not  merely  assumed.  In  Disney 
V.  Butler  (c)  the  first  count  of  the  declaration  stated 
that  plaintiffs  had  demised,  by  indenture  of  10th  Jvh^ 
1813,  premises  to  defendant  for  a  certain  term,  subject^ 
to  the  payment  of  the  rent  and  the  performance  of  tbc^ 
covenants  contained  in  a  recited  lease  of  the  premises— s 
one  of  which  was  a  covenant  to  repair;  the  third  coon- 
stated  that  defendant,  by  the  indenture  of  July  1812^ 
covenanted  to  repair  during  the  term  thereby  grantcJ, 


(a)  5  B,^  Jld.\.S. 

(c)  3  Hudson  ^  Brooke,  499. 


(h)  6  M.t  ^-ess. 
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id  at  the  determination  thereof  to  yield  up  the  same  Queen's  Bench, 

repair,  withoat  any  reference  Xo  the  original  lease  (a).  1_ 

leS}  that,  after  the  making  of  the  deed  &c.,  plaintifis,  by      Paegwke 

ise  and  release,  sold  and  released  their  said  reversion  to       Haeeu. 

!•  in  fee,  subject  to  a  proviso  for  redemption,  by  virtue 

iiereof  AT.  became  and  from  thence  continues  to  be 

ised  of  the  said  reversion.     Replication,  that  plainti£&, 

^the  making  of  the  indenture  of  10th  July  1813,  had 

>t  any  reversion  in  the  premises.   On  demurrer,  the  Irish 

oart  of  Queen's  Bench  held  that  the  replication  was  bad 

I  a  departure :  but  the  Court  of  Exchequer  Chamber, 

hich  in  Ireland  consists  of  the  Judges  of  all  the  Courts, 

iversed  the  judgment.    Btishe  C.  J.,  in  delivering  the 

idgment  of  the  Court,  said  that  it  was  only  necessary 

)  notice  the  third  count  of  the  declaration,  the  second 

>lea  and  the  replication:  that  the  judgment  below  was 

aroneous,  'Mnasmuch  as  the  action  is  between  cove- 

^tees  and  covenantor,  altogether  founded  upon  privity 

'  contract,  and  not  privity  of  estate,  and,  therefore,  it 

^  not  necessary  for  the  plaintifi^,  or  material  to  their 

^  to  state  any  title  to  the  premises ;  and  also,  that 

^  SQch  averment  of  a  reversion  can  be  implied  in  the 

ledaration,  and  that  the  denial  of  it  by  the  replication 

>  not  a  departure."    His  Lordship,  after  adverting  to  a 

^>&rence  of  opinion  among  the  Judges  on  an  objection 

^  the  conclusion  of  the  replication,  added  that  they 

'ere  ^  unanimously  of  opinion  that  the  plea  was  sub* 

>^tially  bad."     ^<  In  order  to  plead  such  a  defence  as 


(<)  The  report  does  not  shew  to  whom  the  third  count  stated  that  the 
'^'ttulaQt  wat  to  yield  up  the  premises ;  but  it  seems  that  this  count  al- 
^  that  the  plaintiffs  demised  to  defendant  and  two  others.  From  the 
'^iie  of  the  argument  it  may  be  inferred  that  the  covenant  was  to  yield 
I^SeofiaUy. 

3  B  3 
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that,  as  a  bar  to  the  action,  the  plea  ought  to  be  good  in 
omnibuSf  and  the  defendant  oagbt  to  have  averred  thit 
the  grantors  of  the  reversion  were  seised  of  a  revenioDi 
and  should  also  state  that,  at  the  time  of  the  breach  of 
the  covenant,  the  grantee  of  the  reversion  was  seised  of 
the  reversion.  But  in  this  case,  the  second  plea  doei 
not  aver  that,  at  the  time  of  the  execution  of  the  inden- 
ture of  lease  and  release,  the  plaintifi  were  seised  of  s 
reversion,  but  only  avers  that  the  plaintiffi  did  bargain 
and  sell  their  said  reversion,  without  having  previoasly 
averred  that  the  plaintiffs  were  seised  of  a  reversion." 

That  estoppels  must  be  reciprocal  is  not  dispated: 
here  both  parties  are  estopped  from  denying  the  recitals  s« 
and  the  recitals  shew  that  the  covenants  do  not  run  witbs. 
the  land.     The  doctrine  of  estoppel  by  recitals  in  a  ckoL 
was  very  fully  considered  in  Bowman  v.  Teykr{(s)^ 
where  Lord  Detanan  C.  J.  says,  ^^  As  to  the  doctrine^ 
laid  down  in  Co.  Lift.  352  b.,  that  a  recital  doth 
conclude,  because  it  is  no  direct  affirmation,  the 
thority  of  Lord  Coke  is  a  very  great  one;  but  still,  if  ^ 
party  has  by  his  deed  recited  a  specific  fact,  thoogl^ 
introduced  by  *  whereas,'  it  seems  to  me  impossible 
say  that  he  shall  not  be  bound  by  his  own  assertion 
made  under  seal."     The  recitals  in  this  deed  shew  it 
have  been  an  equitable  lease,  to  which  AthaUah 
was  a  demising  party;   and,  if  there  be  any  estop—* 
pel,  it  is  the  defendant  that  is  estopped  from  all^in^ 
that  the  reversion  was  in  the  plaintifis  alone.    But  there 
is  no  estoppel  where  the  effect  of  the  deed  as  an  estop- 
pel is  qualified  and  prevented  by  recitals  in  the  same 
instrument     The    instances  collected    in  C(mu  Dig* 


(0)2  A.  ^  E.  278.  SSa 
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tiappd  (A  1.),  (A  2.),  are  all  cases  of  clear  nnambigur   (^uemUBent^ 

IS   statement.     The  authorities  in  Com.  Dig.  Estop^ '___ 

f?  (E  2.)  shew  that  there  is  not  an  estoppel  where  the.      Pa»o«» 

nth  appears  by  the  same  instrument  (a).    The  instance       Ham» 

bere  cited  from  Co.  LUL  352  b,  is  very  much  in  point. 

[lere  the  plainti£fs  shew  the  infirmity  of  their  title  on 

the  fiKe  of  their  deed :  on  that  account,  if  the  mortgagee 

hid  evicted  the  lessee,  the  latter  could  not  have  sued 

the  lessor  on  an  implied  covenant  for  quiet  possession* 

hi  Bi^ht  dem.  Jefferjf%  v.  BuckneU{b)  A,y  having  an 

equitable  fee,  mortgaged  it  to  B.  by  a  release,  which 

ncited  that  A.  was  legally  or  equitably  entitled.     A. 

ifterwards  acquired  the  legal  estate,  which  he  conveyed 

to  C;  and,  in  an  ejectment  for  the  premises  by  B.  against 

C*i  the  question  was  raised  whether  the  latter  was  not 

stopped,  as  claiming  through  A.^  from  setting  up  the 

kgtl  estate  in  answer  to  the  action :  but  this  Cowtt, 

^  that  he  was  not  estopped,  for  ^^  in  the  case  at  bar 

the  very  truth,  that  the  mortgagor,"  ^^  had  only  an  equit- 

^  interest,  is  partly  admitted;  for  the  recital  states  in 

the  alternative,  that  he  is  lawfully  or  equitably  entitled^ 

*Qd  the  covenant  for  tide  is  to  the  same  effect."    That 

tbe  covoiant  imported  by  the  word  demise  does  not 

^^tead  beyond  the   estate  out  of  which  the  lease  is 

S^Wed  appears  also  from  Adams  v.  Gibney  (c).     Under 

^circumstances  recited  in  this  lease,  it  was  liable  to 

3e  determined  at  any  time  by  the  mortgagee ;  Pope  v« 

Bi8gi(iO:  and  neither  party  would  be  estopped  from 

A^wing  that  he  did  determine ;  Doe  dem.  Higginbottom 

^  Barton  {e).    It  is  not  true  that  the  word  demise  necesr 

(a)  See  ako  Hermitagt  v.  Tomkiru,  1  Ld,  Raym,  729. 
th)2B.4t  A(L  278.  (c)  6  ^*i^.  ^S^. 

(tf)  9B.ffC.  245.  (,e)  U  A.  4;E.S(fri 

S  B   4- 
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sarily  imports  that  there  is  a  reversion:  it  is  often 
used  when  the  lessee  parts  with  his  whole  interest  re- 
serving rent  to  himself:  in  that  case^  though  from  hafing 
no  reversion  he  may  be  unable  to  distrain  for  the  rent, 
he  may  maintain  debt  for  it«  <<  So,  if  the  lessee  assigns 
his  term,  rendering  rent  to  him ;  though  the  whole  of 
the  term  be  assigned,  debt  lies  by  the  assignor  upon  tlie 
contract,  against  the  assignee,  his  executor  or  adminis- 
trator.'' Cam.  Dig.  Debt  (E).  So  his  executors  may 
maintain  covenant,  not  as  assignees  of  a  reversion,  bat 
on  privity  of  contract ;  Baker  y.  GosUing  (a).  Preett  v.. 
Corrie  {b)  and  Pascoe  v.  Pascoe  (c)  are  also  authorities 
to  shew  that  what  purports  to  be  a  demise  does 
estop  the  tenant  from  pleading  that  there  was  no 
version.  The  argument  on  the  other  side  assumes 
if  Salmofh  the  assignee,  were  to  sue,  the  tenant 
be  estopped  from  disputing  his  title:  whereas  he  wouliK 
not  be  estopped  from  shewing  that  other  parties 
interested  in  the  reversion,  besides  those  under  wh< 
Salman  claims.  Salmoris  right  to  sue  depends  altogetheiP* 
on  Stat.  82  Hen.  8.  c.  84. ;  that  statute  gives  the  righK^ 
only  to  persons  who  are  grantees  of  the  legal  reversion  -^ 
{Wightman  J.  Several  cases  shew  that  in  leases 
estoppel  the  assignee  does  not  take  the  l^al  right 
sue  on  covenants.]  The  assignor  and  the  assignee  coi 
not  both  sue  on  the  covenant :  if  Salmon  could  not 
sued,  the  plaintiffs  can :  thus,  after  deciding  in  WM  v^-- 
Bussell  {d)  that  the  assignee  of  the  mortgagee  could  noC 
sue,  this  Court  held,  in  Stokes  v.  Bussell  {e)^  that  tbc 

mortgagor  could ;  and  the  decision  was  affirmed  in  the 

» 

(a)  1  New  Co.  19.  (b)  5  Smg.  84. 

(c)  3  New  Co,  898.  See  also  tFroieiley  ▼•  Adams,  JPhwtL  187.  I9i; 
czoeptioii  7.) 

(d)  3  T.S.39S.  (0  3  r.  iL  678. 


tion  in  Palmer  t.  Ekim  (b) :  "  That  the  i 
ake  advantage  of  the  estappelt  Co.  IaU  95S.  4<  Co* 
.  Privies  in  estate  as  the  feoffee,  lessee  See.  sbalt 
And  and  take  advantage  of  estoppels,  1  Soli.  276. 
n»  V.  Laxrence,  If  A.  lease  by  indenture  to  B. 
in  which  he  hath  nothing,  and  aflerwards  A.  pur- 
I  the  lands  in  fee,  and  sells  them  to  D,  and  his 

D.  shall  be  estopped.     And  where  the  estoppel 

OD  the  interest  of  the  land,  it  runs  with  the  land, 
hosesoever  hands  the  land  comes."    This  has  been 

misunderstood ;  but  the  example  given  shews 
leaning  of  the  rule,  and  reconciles  all  the  cases 
t  Green  v.  James  {d).  This  point  is  also  touched 
the  notes  to  JValton  v.  WaUrhouse  (e).  Suppose, 
in  ordinary  mortgage  in  fee,  the  mortgagor  should 
a  second  mortgage  by  demise  for  a  long  term  of 

and  should  then  convey  over  the  equity  of  re- 
ioa,  and  afterwards,  paying  off  the  6rst  mort- 

tbereby  himself  becoming  first  mortgagee,  should 
a  reconveyance  of  the  legal  fee  and  afterwards 
y  that  estate  over.  In  law  lijs  original  es- 
I  would  work  on  his  snbsequently  acquired  in« 
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roium$  FIT.    are  many  cases  in  which  it  has  been  held  that  the  lenee 

^  _  is  not  estopped  from  disputing  the  title  of  the  assignee 

PAEerrsA      Qf  f\^Q  reversion:    he  may  not  dispute   the  intereit 
Haeah.       which  he  himself  took  under  the  lease ;  but  he  may 
shew  that  the  title  alleged  as  the  lessor's  is  not  the  trne 
title ;  Carvick  v.  Blagrave  {a) ;  or  that  the  plaintiff  is 
not  the  assignee  of  the  reversion  to  which  the  covenadts 
are  annexed  ;  CardweU  v.  Lucas  (b) ;   or  that  the  as- 
signor had  no  such  title  as  would  enable  him  to  convej 
to  his  assignee  a  right  to  sue  the  lessee ;  WkitUm  v. 
Peacock  {c).     That  case  is  an  express  decision  that  the 
assignee  of  the  reversion  in  a  mere  equitable  estate 
not  sue  the  assignee  of  the  reversioner's  lessee  on 
nant  between  such  lessee  and  reversioner;  and  it 
never  been  overruled  or  questioned,  except  so  far  as  A^ 
fact,  that  the  lessor  had  subsequently  acquired  the  legaK 
estate,  was  disregarded.     It  is  not  easy  to  reconcile  thi 
decision,  nor  that  in  Disney  v.  Butler  (<f),  with  Qrten  v.r 
James  {e) :  but  this  last  cose  also,  when' the  grounds 
the  decision  are  looked  at,  is  in  favour  of  the  present 
plaintiffs,  who  do  shew,  within  the  terms  used  by  Lor& 
Abinger,  that  the  lessors  had  an  equitable  title  only. 

The  second  point  stated  by  the  defendant  answers  the 
first :  the  replication  avoids  the  alleged  assignment  b^ 
shewing  that  the  assignors  had  no  interest  that  conkft 
be  assigned  so  as  to  carry  the  covenants  with  it: 
traverse  therefore  is  not  immaterial.      The  plaintifi^ 
not  being  strangers,  could  only  plead  Non  est  ftctuim, 
or  dispute  the  right  to  assign;   PulJein  v.  Benson (gy, 
Taylor  v.  Needham  (h), 

(d)  1  Brod.  ^  J7.  531.  (h)  2  IT.  i'  Wi  111. 

(r)  2  New  Caaet,  411.  (d)  2  Hudmm  f  Mnoke,  499. 

(<*)  6  M.ffW.  656.  (js)  1  Ld.  Be^m.  349.  35S. 
{h)  2  Taunf.  278. 
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third  point  has  been  fully  discussed:  and  the  Quetn^t Btnck. 

the  supposed  departure,  is  invol?ed  in  it.    Even  * 

smise  did  necessarily  import  a  reversion,  the  in«>      ^AEamK 
nt  is  not  declared  on  as  a  demise,  but  by  a       Hamh. 
91  exisiiij  which  in  a  declaration    is  sufficient 
ig :  note  (1)  to  Rex  v.  Suitofi  (a).  The  concluding 
ion  in  the  declaration  guards  against  any  suppo* 
that  the  instrument  was  pleaded  as  a  demise. 

tandeff  in  reply.  No  doubt  the  lessee  may  dis- 
he  derivative  tide  of  the  lessor's  assignee*    The 

of  the  argument  for  the  plaintiffs  lies  in  this^ 
;  is  based  on  an  assumption  that  the  lessors  had 
f  an  equitable  title :  but  there  is  nothing  to  shew 
I  be  so ;  if  the  mortgagees  had  the  legal  estate, 
night  have  been  shewn  in  the  declaration;  as 
ids,  the  same  question  arises  as  in  Green  v. 
(b)  I  **  How  is  the  Court  to  know  that  they  had 
;al  estate?''  The  Court  will  not  presume  that 
ssors  had  only  an  equitable  estate.  It  is  said 
le  word  rent  does  not  occur  in  this  lease  ;  that  is 
essary :  the  words  ^^  yielding  and  paying  there- 
are  sufficient  [  Wightman  J.  How  does  it  appear 
he  mortgage  existed  at  the  time  of  the  assigii- 
}     It  might  have  been  a  mortgage  for  a  term 

expired  before.     If  there  was  an  existing  mort* 

« 

>f  the  legal  estate,  the  pleader  could  have  had  no 
ilty  in  shewing  it.]  The  particulars  of  the  mortgage 
to  have  been  stated  so  as  to  shew  that  the  lessors 
livested  of  the  legal  estate.  A  tenant  cannot  turn 
I  on  his  landlord  and  plead  that  he  has  only  an 

)  1  Wm.  Saund,  274,  (6)  6  M^  f*  ^.  656. 
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equitable  estate,  for  that  is  ^uivalent  to  a  plea  of  nil 
habuit  in  tenementis ;  BlaJce  v.  Foster  (a) :  the  landlord 
must  be  bound  by  the  same  estoppeL    What  is  meant 
by  saying  that  AthaUaJt  Harris  was  a  co-owner  ?    The 
form  in  which  her  concurrence  is  expressed  leaves  it 
doubtful  whether  her  interest  was  legal  or  eqnitaUe:  she 
is  no  party  to  the  demise,  nor  to  the  covenants;  and 
the  legal  reversion  remains  to  those  who  have  the  legil 
estate.     In  Webb  v.  Russell  (b)  the  relative  situation  of 
the  parties  was  clear :  but  here,  for  any  thing  that  ap- 
pears on  the  pleadings,  the  plaintiflfe  have  taken  oo 
themselves  to  demise  as  if  they  had  the  legal  estate,  and 
have  estopped  themselves  from  saying  that  the  covenant 
is  in  gross.     The  only  case  that  conflicts  with  Green  t. 
James  {c)  is  the  Irish  case  of  Disney  v.  BuUer  (d) :  bat 
there  the  plea  was  clearly  bad ;  for  it  did  not  conttin 
any  allegation  that  the  plaintiffs  ever  had  any  reversion: 
that  is  distinctly  alleged  in  the  plea  now  under  coo* 
sideration.      [Pattesofi  J.     The  question  of  departure 
cannot  depend  on  the  intermediate  pleading.     The  plea 
there  asserted  the  existence  of  a  reversion  quite  as 
much  as  this  does.     But  the  question  arises  whetiiec^^ 
as  you  make  the  existence  of  a  reversion  a  matter  g^ 
averment,  and  do  not  merely  use  it  by  way  of  estopped 
you  were  not  bound  to  have  set  forth  what  estate  th^ 
grantors  had,  or  at  all  events  demanded  oyer  of  th»*^ 
deed,  and  then  pleaded  the  estoppel  formally  ?]     Matter^ 
of  estoppel  is  available  on  demurrer  if  it  appears  by  thr^ 
record,  although  it  is  not  pleaded  by  way  of  estoppel  / 
Palmer  v.  Ekins  (e) :  the  facts  are  not  in  the  defendant's 


(a)  8  T:  iZ.  487. 
(c)  6  IT.  (•  IT.  656. 
(e)  2  Ld.  Jic^m.  1550. 


(6)  3  7*.  12.  393. 

(d)  2  Hudson  $>  Broeie,m 


me  reversion  seems  to  loiiow  irom  uie 
he  replicatioQ  was  a  departure.  ZPatUson  3. 
-emarkable;  for  it  goes  mucli  farther  than 

covenant  to  pay  money  may  be  collateral : 
there  is  a  good  deal  of  confusion,  the  cove- 
ms  to  be  a  covenant  to  pay  money  to  the 

That  was  8  covenant  to  repair.] 

Cur,  adv.  vuU. 

MAS  C.  J.,  in  this  vacation  (Jtdy  Sd),  de- 
udgment  of  the  Court  After  sUting  the 
-  pleadings,   hb  Lordship  proceeded  as 

plainly  no  departure  in  this  case;  for  the 
oes  but  repeat  the  precise  averment  con- 
declaration,  which  was  obviously  inserted 
ie  purpose  of  avoiding  the  departure,  and 
lis  case  from  coming  within  the  decision  of 

^  of  the  defendant's  case  was  in  the  argn- 
:  declaration  is  inconsistent  and  repugnant. 
Us  out  a  part  of  the  lease  in  which  the 
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tion  18  not  in  the  usual  general  form  in  actions  of  oof  e- 
nant  for  rent :  but  it  states,  purposely,  so  much  of  the 
lease  as  shews  that  the  plaintiffii  bad  only  the  eqiii^  o( 
redemption  in  the  premises,  and  that  the  defendant 
knew  that  circumstance  from  the  recitals  in  the  lease 
That  recital  is  of  itself  sufficient  to  prevent  either  pait; 
being  estopped  from  denying  that  the  plainti£&  had  a 
legal  reversion :  in  truth  it  estops  them  from  asserting  it 
The  question,  therefore,  comes  to  this,  whether,  in  sU 
cases  where  the  lease  discloses  that  the  land  is  mort* 
gaged,  and  that  the  lessor  has  only  the  equity  of  re- 
demption, the  covenant  for  payment  of  rent  is  not 
necessarily  a  covenant  in  gross.  Further,  it  should  be 
observed  that  in  this  lease  the  rent  is  not  made  pay- 
able to  the  lessors,  or  indeed  to  any  person.  The 
reddendum  is  only  at  the  office  of  Mr.  Wratiskm 
aforesaid  ^'in  part  of  the  interest  due  on  the  ssid 
mortgage  or  mortgages  ; "  and  the  covenant  is  with  the 
plaintiffs,  their  heirs,  executors,  administrators  and  as- 
signs, that  he  the  defendant  will  pay,  ^^  at  the  place  and 
in  manner  hereinbefore  mentioned,  the  said  yearly  sam 
of  153/.  lis."  It  is  very  doubtful  whether  this  can  be 
said  to  be  reservation  at  all.  In  the  case  of  Goulds' 
worth  V.  Knights  {a)  the  Court  of  Exchequer  is  sap- 
posed  to  have  intimated  that  the  assignee  of  a  lessor 
who  had  only  an  equity  of  redemption  might  maintain 
covenant;  but  they  do  not  determine  any  such  thing: 
and,  whatever  may  be  the  law  if  the  lease  be  m  the 
common  form,  so  that  both  parties  to  it  would  be 
estopped  from  denying  that  the  lessor  had  the  rever- 
sion, we  are  of  opinion  that,  as  there  is  no  estoppel  in 


(a)  iiir.j^  r.ssr. 


i 
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this  case  by  reason  of  the  facts  being  disclosed  on  the  Qmsen*t  Bench. 

face  of  the  lease  itself,  the  covenant  is  a  covenant  in  ^^ * 

gross,  and  the  declaration  is  good.  Pakgki* 

For  the  same  reasons  the  plea  i$  bad.  The  defendant  HAmui. 
was  not  at  liberty  to  leave  the  averment,  that  the 
plaintiff'  bad  no  reversion,  untouched,  and,  assuming 
that  thiey  had,  to  aver  that  they  had  assigned  it.  We 
do  not  mean  to  say  that  he  could  have  either  traversed 
that  averment  or  pleaded  an  affirmative  plea,  setting  out 
the  reversion  which  he  might  say  the  plaintifis  had ;  for 
this  would  be  to  contradict  the  lease  as  set  out  in  tlie 
declaration :  but  at  all  events  he  was  not  at  liberty  to 
assume  that  there  was  a  reversion. 

Our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  plaintiffs  (a). 

*     (a)  Set  «1m  Siurgeon  ▼.  Win^field,  1$  M.  f*  W.  S94. ;   lfM\,  JuUi$h 
1  M.^  G.  701. 

Reported  by  R»  HaU^  Esq* 
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Ferband  against  Milligan. 


Defendant,  at    rpRESPASS  for  breaking  and  entering  plaintiff's 

nisi  prius,  to         X  ^  ^  •  i_    #»       a. 

prove  a  public  close,  breaking  bis  gates  there,  and  with  feet  &c 

over  plaintifPs   trampling  the  grass,  and  with  cattle  &c.  damaging  other 
acts  of  repair     ^he  grass  &c.,  of  plaintiff,  in  the  said  close^  and  sob- 

^^y^h^a,  v^^ting  ^^^  soil  &c-     Ple*^  '»  substance  alleging  pabik 
ttie  township      rights  of  wav  on  foot  and  on  horseback  and  with  carriagOi 

surveyor,  o  ^  «» 

Flaintiffo&ered  and  justifying  in  exercise  of  such  rights.     ReplicatioOi 

to  prove  in  ^ 

denying  tlie  alleged  rights  respectively,  and  condadiog 
to  the  country.     Issues  thereon. 

On  the  trial,  before  CoUman  J.,  at  the  York  Spriog 
assizes,  1844<,  the  defendant's  counsel  b^an,  and  called 
witnesses  who  described  a  road  *^  from  BcmerfieldHad 
to  Grange  jSatCf'  on  which  the  right  in  question 


answer  an 
agreement 
made  in  that 
year,  between 
C,  and  the 
steward  of 
plaintiflTs  pre- 
decessor, that 
C,  in  conu- 
deration  of  re- 
payment by  the 

steward,  should  claimed.     They  stated  it  to  be  situate  in  the  townshqi 

repair  a  road,  .  -  . .  i 

which,  accord-    of  Harden  in  the  West  Riding  of  Yoi*kshire,  wbicD 

IngtoplaintifTs  ,  .  ,      ,    .  ,  ,     , 

case,  was  the  township  repaired  its  own  roads ;  and  they  gave  en- 
questTwu  '"dc-  dcHCc  of  repairs  done  upon  this  road  by  the  townshipi 
Id  oWwt^"**"   ^'  appeared  that  one  Crabtree  had  been  surveyor  for  a 

because  it  did 

not  appear  that 

the  steward,  in 

that  character, 

had  authority 

to  make  such 

agreement. 

The  Judge  received  the  evidence,  which  was  not  further  objected  to  ;  and  plaintiir  ^ 

a  verdict. 

On  motion  for  a  new  trial,  on  account  of  the  improper  reception  of  evidence,  the  ferscr 
objection  was  renewed,  and  it  was  urged  also  that  the  evidence,  when  given,  did  not  shev 
that  the  road  to  which  the  agreement  related  was  the  same  as  tliat  now  in  question.    Hdd, 

1.  That  (assuming  the  roads  to  be  identified)  the  agreement,  even  if  the  steward  had 
no  sufficient  authority,  was  evidence  to  explain  the  fact  of  repair,  and  was  properly 
admitted. 

2.  That,  if  the  evidence  failed  to  identify  the  roads,  that  objection  should  have  been  loA 
at  nisi  prius,  when  the  defect  appeared,  and  the  Judge  should  have  been  requested  to  striLc 
the  evidence  out  of  his  notes :  and  that  the  point  could  not  now  be  raised. 


year  during  which  the  township  had  altered  the  line  of 
road  alleged  by  the  defendant  to  be  the  highway  in 
respect  of  which  he  justified;  and  Crabtree  had  acted  in 
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the  making  irf  tocb  alteration.    He  had  also,  during  his  Qv^^**  Bench, 

year  of  oflScey  paid  for  shovelling  snow  from  the  old  _ 

line  of  road.  The  township  had,  at  subsequent  periods,  Fi»ramp 
Repaired  the  altered  line.  The  plaintiff's  counsel,  in  Milugak. 
unswer  to  this  case,  called  a  witness,  IjoI  Brayshitao^  who 
said :  <^  I  have  lived  all  my  life  at  Harden.  Abram 
Shades  managed  for  Mr.  Ferrand"  (a  former  owner  of 
the  estate  over  which  the  way  was  claimed) :  **  he  was 
a  steward.  Joseph  Crabtree  was  surveyor."  The  plain- 
tiff's  counsel  then  proposed  to  examine  this  witness  as 
to  a  conversation  in  which  Wiodes  had  agreed  with  Crab-^ 
tree  that  the  latter  should  repair  a  road,  which,  it  was 
suggested,  was.  the  road  in  question.  The  defendant's 
counsel  objected  to  the  evidence,  because  there  was  no 
proof  that  Rhodes^  though  described  as  steward  to  Mr. 
Ferrand^  had  authority  to  make  a  bargain  of  this  kind ; 
and  it  did  not  appear  that  the  plaintiff  was  able  to  prove 
aoy  act  which  the  conversation  accompanied  and  might 
azplain.  The  learned  Judge  held  that  any  agreement, 
even  with  a  stranger,  which  tended  to  explain  the  repairs 
done  by  the  township  officers,  and  to  shew  that  the  road 
bad  not  been  repaired  as  a  township  road,  but  under  a 
private  bargain,  was  admissible;  and  that,  on  this  ground, 
the  conversation  must  be  received.  The  witness  then 
stated  as  follows :  **  Rhodes  said  there  was  an  old  road 
leading  to  the  Grange  that  sadly  wanted  repairing,  and 
asked  Crabtree  to  give  him  a  little  help.  Crabtree  said, 
if  be  did,  he  must  be  paid  back  again.  Rhodes  said  he 
would  pay  him  back  again."  The  jury  found  a  verdict 
ibr  the  phtintiff. 

Baines^  in  Easter  term,  1844,  moved  for  a  new  trial 
'm  tlie  ground  that  the  above  conversation  bad  been 

vou  vii.  N.s.  3  c 
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Vciume  viL    improperly  admitted  as  evidence^  for  the  reasons  stated 

!.__    at  the  trial ;  and,  further,  because  it  was  not  shewn  on 

FiBKAVD      ^i^g  defendant's  case  that  the  road  spoken  of  was  the 
MiuiGAv.*^   same  as  the  road  in  respect  of  which  he  justified,  and 
therefore   the   evidence   might   be  wholly  irrelerant 
There  were  other  grounds  of  motion,  which  it  itf  on- 
necessary  to  state.     A  rule  nisi  was  granted. 


Kncndes^  with  whom  were  Worlley  and  Tbat/nfioii, 
now  shewed  cause.     The  conversation  was  evidence  to 
explain  the  repairs  done  by  Crabtree  and  by  the  town- 
ship.    The  Court  gave  efiect  to  such  an  explanatory 
agreement  in  Barraclough  v.  JtJmson  (a).     It  does  ooC 
appear  in  that  case  that  any  repaur  was  done  in  pur- 
suance of  the  agreement.     The  language  of  the  CoiirC 
of  Exchequer  in  Crease  v.  Barrett  {b),  as  to  evidence  o 
reputation,  applies  here :  *^  An  observation  was 
in  the  course  of  the  argument  that  all  evidence  of 
putation  was  inadmissible,  unless  it  was  confirmed 
proof  of  facts.     We  think  that  such  proof  is  not 
essential  condition  of  its  reception,  but  is  only 
as  it  aifects  its  value  when  received."    If  there  had 
a  written  contract  between  Rhodes  and  Crabtree^  it  wooldF 
scarcely  have  been  contended  that  such  a  document  was 
not  evidence ;  but^  in  principle,  an  oral  agreement  standr 
on  the  same  footing.     ( Wortley^  on  the  same  sidc^  war 
stopped  by  the  Court). 

Barnes,  Joseph  Addison  and  J.  71  Inghanif  contri 
There  was  no  evidence  to  shew  what  road  the  conTd^ 


(a)  8  -4,  S*  E.  99. 

(6)  1  Cro,  M,ff  R.  919.  930.    8.C.  ST^.  458. 471. 
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i  related  to.    The  steward  could,  at  any  rate^  have  Qwen*t  Bench. 

1 04,15 

thority  to  make  an  agreement,  unless  it  related  to  ' 

road  which  the  plaintiff  or  his  predecessors  were  F'b^md 
1  to  repair,  or  interested  in  repairing.  [Ccleridge  J.  Miluoav. 
ose  neither  party  had  any  authority,  but  the  repair 
1  fact  done ;  might  not  the  agreement  be  givoi  in 
see,  as  a  iact,  to  explain  it  ?]  There  was  no  proof 
»air  done  to  <'  an  old  road  leading  to  the  Grange.** 
^idence  of  repair  applied  to  a  new  road;  and  the 
*  was  not  shewn  to  have  been  contemporaneous, 
arly  so,  with  the  conversation.  Nor  was  any  re* 
snt  proved.  [PattesonJ.  You  point  out  an  ob<« 
I,  arising  on  the  language  of  the  witnesses,  that 
'idence  did. not  apply  to  the  particular  road.  But 
x>int  was  not  taken  at  the  trial]  At  the  moment 
the  learned  Judge  decided  on  receiving  the  evi- 
,  the  defendant  might  have  tendered  a  bill  of  ex- 
»ns.  If  he  had  done  so,  would  he  have  been  limited 
\  objection  existing  before  the  evidence  was  given, 
recluded  from  any  which  might  arise  on  the  evidence 
}  [Patteson  J.  He  would,  unless  he  had  asked 
udge  to  strike  out  the  evidence  after  it  was  re- 
1.  Your  objection,  as  now  framed,  is,  not  that  the 
ice  was  inadmissible  when  offered,  but  that  it 
d  irrelevant.  Coleridge  J.  When  the  admis- 
^  of  evidence  is  disputed,  the  Judge  can  decide 
m  the  statement  of  counsel  offering  it.  If,  when 
ed,  it  does  not  correspond  with  that  statement, 
>posing  counsel  should  object  to  its  being  retained 
I  Judge's  notes.]  The  evidence  here  was  offered 
dmitted  for  the  purpose  of  explaining  acts  of  re* 
>roved  by  the  defendant.  The  party  adducing  it 
ound  to  shew  that  it  was  connected  with  those 
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acts  in  time,  and  by  the  course  of  transactions.  ^TVe 
principle  of  admission  is,  that  the  declarations  are  pan 
rei  gestasi  and  therefore  it  has  been  conteDded  that 
they  must  be  contemporaneous  with  it ;  but  this  has 
been  decided  not  to  be  necessary,  and  on  good  grounds; 
for  the  nature  and  strength  of  the  connection  with  the 
act  are  the  material  things  to  be  looked  to;  and  al- 
though concurrence  of  time  cannot  but  be  always  ma- 
terial evidence  to  shew  the  connection,  yet  it  is  by  no 
means  essential:"  Roiich  v.  The  Great  Western  Bailmy 
Company  {a).    But  here  neither  connection  in  fact  nor 
correspondence  in  time  appeared.     In  Barradcuigk  t. 
JoJmson  {b)  the  circumstances  and  the  object  of  the 
proof  were  different  from  those  in  the  present  case; 
and  no  doubt  arose  as  to  the  subject  matter  of  the 
agreement.    [Lord  Denman  C.  J.     My  brother  CoU- 
man  certainly  appears  to  have  considered  the  evidence 
as  offered  to  prove  an  agreement  for  repair  of  the  road 
in  question,  and  to  have  thought  any  agreement  admis- 
sible which  tended  to   prove  that  this  road  was  not 
repaired  as  a  township  road :  and  this  is  true,  if  the 
proposition  be  confined  to  the  particular  road.     Bat, 
looking  at  the  evidence,  we  are  at  a  loss  to  find  that  it 
applies  to  such  a  state  of  things  as  the  learned  Judge 
contemplated ;  though,  on  the  other  hand,  it  might  hare 
been  the  duty  of  counsel  to  take  this  objection  at  the 
time.     We  should  wish  to  hear  the  plaintiff's  couDsei 
further  on  this  part  of  the  case.] 


IVortley  and  Tomlinson  in  continuation.    First,  tbe 
conversation  was  sufficiently  connected  in  evidence  iritli 


(a)  I  Q.  B.  51.  GO. 


(b)  8  ^  4  21  99. 
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the  acts  which  it  was  intended  to  explain.'   It  took  Queen's  SencA. 

1  fid,  K 

place  while  Crabtree  was  surveyor:  he  appeared  to  * 

have  been  surveyor  during  one  year  only ;  and  in  that  FiftajAWD 
jrear  the  alteration  in  the  road  was  made.  Any  work  Mu.uoAir« 
which  he  did  as  surveyor,  whether  upon  the  old  or  the 
substituted  road,  and  the  terms  on  which  he  did  it, 
shewed  the  origin  of  the  repairs  afterwards  performed 
by  the  township.  Even  according  to  Bouch  v.  The 
Great  Western  Bailway  Company  (d),  it  was  not  neces- 
sary to  prove  that  the  acU  and  conversation  were 
strictly  contemporaneous.  But,  secondly,  the  objection 
that  the  road  in  question  was  not  identified  with  the 
road  referred  to  by  the  agreement  should  have  been 
raised  as  soon  as  the  evidence  was  given ;  the  plaintiff's 
counsel  might  then,  perhaps,  have  withdrawn  it,  or  sup- 
plied the  defect.  The  point  made  at  the  trial  was  that 
the  evidence  was  inadmissible  because  the  steward  was 
not  proved  to  have  had  authority :  the  failure  to  identify 
the  roads  was  an  objection  to  relevancy,  and  should 
have  been  so  taken.  It  is  not  to  be  expected  that,  in  a 
long  cause,  the  Judge  himself  should  point  out  every 
possible  objection.  When  the  evidence  was  received 
there  appeared  no  ground  for  excluding  it;  and,  after  it 
was  given,  no  application  was  made  to  strike  it  out. 
The  case  must  be  considered  now  as  it  stood  when  the 
Judge  allowed  the  evidence  to  go  to  the  jury.  It  might, 
at  that  time,  have  been  contended  that  the  agreement 
entered  into  by  the  township  surveyor  was  evidence  of 
reputation.  [  WiUiams  J.  That  was  not  suggested  at  the 
trial.]  If  the  defendant  is  to  be  replaced  in  the  situatioi: 
in  which  he  stood  at  the  trial  for  the  purpose  of  making 

.  (•)  I  Q,B.5U] 
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an  objection,  it  should  also  be  open  to  the  plaintiff  to 
give  this  answer. 

Lord  Demman  C.  J.     On  the  whole,  I  am  of  opioioii 

that  this  evidence  was  rightly  receiyed.     When  it  was 
offered,  Crabtree  had  been  mentioned  as  the  sanrcyorof 

a  township  which  had  repaired  the  road  in  question: 
and  it  was  proposed  to  prove  that  he  made  an  agree- 
ment with  Mn  Rhodes^  the  steward,  to  do  work  on  a 
road  supposed  to  be  that  in  question,  upon  certain 
terms.    The  objection  taken  was  that  Rhodes  was  not 
sufiBciently  proved  to  be  steward,  or,  if  be  was,  Hak 
he  had  not  authority,  as  such,  to  make  this  agreement 
But  the  situation  of  steward  is,  primfi  facie,  authority 
for  an  ordinary  act  of  this  kind.     My  brother  CoUmim 
laid  it  down  that  an  agreement,  even  with  a  straiq;er, 
tending  to  explain  the  repairs  proyed,  was  evidenGe; 
And,  under  proper  limitations,  I  think  this  roling  was 
right.     I  do  not  say  whether  the  agreement  was  evideooe 
of  reputation ;  but,  if  it  explained  the  fact  of  repairs 
having  been  done  upon  the  road  by  a  public  officer,  it 
was  receivable.     The  evidence  here  given  might  go  to 
explain  the  repairs  done :  I  am  not  sure  that  it  did 
not.     If  the  acts  were  in  reality  such  as  the  agreement 
proved  could  not  possibly  refer  to,  the  ddoidant's 
counsel  should  have  objected  at  the  time.  >  Had  the 
Judge's  attention  been  called  to  the  pointy  he  would 
have  had  An  opportunity  of  seeing  whether  die  evidence 
could  be  retained,  and  counsel  also  might  have  con- 
sidered whether  they  would  persist  in  pressing  it  That 
course  not  having  been  taken,  I  think  the  objection 
cannot  prevail.     The  evidence  was  properly  received  ss 
tendered.    I  cannot  say  that,  ^hen  admitted,  it  was  not 
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such  as  ought  to  have  gone  to  the  jury ;  but,  at  any  rate,   Quem't  Bench. 
the  objection  should  have  been  taken  at  the  tune. * 

Fkrramd 
▼. 

Patteson  J.  I  had  some  doubt,  not  whether  the  Milugak. 
evidence  was  properly  received,  but  whether,  when  re- 
ceived, it  was  such  as  could  properly  go  to  the  jury.  It 
had  been  proved  that  Crabtree  was  surveyor  many  years 
ago,  and  only  for  one  year :  that,  during  that  year,  the 
road  was  changed  in  its  direction  and  newly  constructed, 
the  present  line  of  road  being  substituted  for  the  ancient 
one :  and  that  some  sweeping  of  snow  was  done  under 
Crabtre^  orders.  It  could  not,  I  rather  think,  be  said 
that  what  related  to  the  old  road  was  not  evidence 
as  to  the  new.  Then  the  plaintiff's  counsel  pro- 
posed to  prove  an  agreement  for  repairs,  entered  into 
between  Crabtree^  while  surveyor,  and  Mr.  FerrandCs 
steward.  I  think  the  learned  Judge  was  right  in  saying 
that  evidence  of  this  kind  might  be  received,  as  ap- 
{dicable  to  some  specific  repairs  proved  in  the  defend- 
ant's evidence.  It  turns  out  that  the  words  were  said 
during  the  year  in  which  Crabtree  was  surveyor ;  whether 
as  to  the  new  or  the  old  road,  is  immaterial.  Nor  is  it 
material  whether  or  not  Bhodesj  as  steward,  had  autho- 
ri^.  The  refusal  of  Crabtree  to  do  the  work  at  the 
public  expence  was  evidence,  as  tending  to  take  off  the 
effisct  which  his  acts  of  repair  might  have  to  the  preju- 
dice of  the  township.     As  to  its  weight,  I  say  nothing. 

WiGHTMAN  J.  The  real  point  is,  how  this  question 
was  shaped  to  the  learned  Judge  when  he  received  the 
evidence:  and  the  objection  then  was,  that  Rhodes  was 
not  shewn  to  have  had  authority  as  steward  to  make 
the  agreement :  the  point,  that  there  was  no  transaction 
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by  Crabtree  to  which  the  evidence  applied,  was  not  taken. 
But  the  want  of  authority  in  Rhodes  was  of  no  import- 
ance. The  evidence  was  given  to  explain  the  act  of  the 
surveyor,  and  to  shew  that  it  was  not  done  on  bdialf  of 
the  township.  Whether  the  steward  had  authority  or 
not,  the  proof  given  had  some  tendency  to  explain  tbe 
acts  done.  Then,  the  evidence  not  having  been  objected 
to  on  the  ground  taken  today,  and  its  admissibility 
having  been  decided  upon  alio  intuitu  by  the  learned 
Judge,  I  think  there  is  no  ground  for  this  motion. 


Coleridge  J.  This  argument  raises  an  important 
question  as  to  the  conduct  of  causes  at  nisi  prius.  I  am 
of  opinion  that,  as  the  matter  came  before  him,  tbe 
learned  Judge  decided  rightly.  It  was  proved,  for 
the  defendant,  that  the  township  surveyor  had  done  re- 
pairs on  a  road  within  the  township.  Then  the  plain- 
tiff's counsel  proposed  to  give  evidence  of  an  agreemeot 
made  with  the  surveyor  by  a  person  dealing  with  tbe 
property  of  the  plaintifi*  as  his  agent,  and  thereby  to 
shew  how  it  happened  that  the  surveyor  performed  tbe 
repairs.  Now  it  is  questioned  whether  the  road  wbicb 
was  the  subject  of  this  agreement  was  the  road  to  whicb 
the  dispute  in  the  cause  relates :  and  it  is  said  that  tbe 
evidence  was  wrongly  received  because,  when  deliveredf 
it  did  not  apply  to  the  matter  really  in  question.  Bat 
this  is  not  a  true  test  of  the  admissibility.  We  are  to 
consider  what  was  presented  to  the  Judge  when  be  vas 
asked  to  receive  the  evidence.  Suppose  the  converse 
of  this  case;  that  the  Judge  had  rejected  the  evidence: 
to  decide  whether  he  had  done  so  rightly,  we  oooM 
only  have  looked  at  the  statement  which  counsel  made 
in  proposing  it:  and  it  would  be  strange  if  that  role 


Judge  who  received  it,  b  not,  on  that  account, 
lain  open  to  dispute. 

Rule  discharged. 


iiBCHiLD  against  Habriet  Bamks,  Executrix  s«'<mfay, 

*^  June  14th. 

of  Thomas  Banes. 


BT  for  goods  sold  and  delivered  to  the  testator. 
Pleas;    1.  Never  indebted,  on  which  issue  was 

;  Jt.  Statute  of  limitations;  3.  Plenc  administra- 
To  the  last  two  pleas  there  were  replications  on 

nothing  turned. 

the  trial,  before  Coleridge  J.,  at  the  sittings  in 
Uux  during  Easier  term,  ISll,  it  appeored  that 
ainliff's  claim  was  for  hay  so]d  by  him  to  Banks, 
estator,  in  1838.  The  hay  was  bound  on  the 
ifi''s   premises,  by   the   testator's  labourers,   and 

away  by  the  testator.  '  No  special  contract  of  sale 
red ;  but  the  witnesses  proved  general  statements 


gDoiU,  thade- 


plca  of  Noo 
M(ump«it  or 
NeTET  indebted, 
that  the  dealing 
vat  fur  Tcadjp 
monej,  and  iha 
goodi  paid  for 
vlxn  dcliTcml ; 
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Volume  viL  fendant's  counsel  cited  Bussey  v.  Bometti/g^.     The 

1845 
'  _  learned  Judge  left  to  the  jury,  among  other  qaestioDSi 


LiTTLicHXLD    ^hg  foHowing,  OH  thc  first  issue :  Whether  there  w« 
Bavxi.        any  sale;  and  whether  the  sale,  if  any,  was  a  saleoo 
credit,  or  for  immediate  payment,  intimating  that  Ihs 
own  impression  was  against  the  latter  view. 
Verdict  for  defendant  on  the  first  issue. 

Fitzkerbert,  in  the  same  term,  moved  for  a  new  trill 
on  the  grounds  of  misdirecdon  and  that  the  verdict  wis 
against  the  weight  of  evidence  and  perverse.  He  oqd- 
tended  that  an  incorrect  rule  was  laid  down  in  Bussqi* 
Bamett  (a),  and  that,  even  if  this  were  otherwise^  there 
was  not,  in  this  case,  any  evidence  of  an  immedtiie 
payment.  {Patteson  J.  According  to  Bussey  v.  Ba^ 
nett  (a),  if  there  was  a  ready  money  payment,  there 
never  was  a  debt.  I  cannot  agree  in  that  law.]  A 
rule  nisi  was  granted. 

Peterzdorff  now  shewed  cause.  The  decision  ia 
Bussey  v.  Bamett  {a)  is  correct  in  principle.  Ik 
question  on  Non  assumpsit  or  Never  indebted  i^ 
whether  or  not  the  defendant  engaged  to  pay  a  dd)t  oi 
request.  He  may  shew  that  the  dealings  were  of  smi 
a  nature  as  never  to  create  a  debt  at  all.  If  goods 
were  offered  to  him  on  credit,  he  might  in  terms  dedioe 
it,  and  say  that  he  would  pay  in  advance  or  eooteo- 
poraneously ;  and  an  understanding  to  that  effect  mj 
be  implied  from  circumstances.  [Lord  Denman  Cl 
If  the  purchaser,  instead  of  making  the  stipulation  j(XL 
suppose,  merely  takes  away  the  goods,  does  not  be  iW 

(a)  9  Af.  A*  fr.  S12. 
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say  that  he  will  pay?    Coleridge  J.    If  there   Queen*i Benth, 

an  express  agreement  to  buy  and  sell  on  the * 

pie  of  immediate  payment,  and  the  purchaser  ^^^^^cmLn 
^way  the  goods  without  paying,  would  not  a  debt  Bamks. 
ited  ?  You  tried  to  persuade  the  jury  that  there 
ft*  banding  over  of  money  at  the  time  of  taking  the 
^ «  I  thought  that  could  not  be  alleged,  for  want 
plea  of  payment  You  answered  that  none  was 
s^ury  if  the  contract  was  merely  for  paying  over 
i3caoney  contemporaneously.  I  gave  you  the  benefit 
tV^e  law  as  stated  by  you,  not  thinking,  as  the  facts 
■od,  that  the  plaintifi*  could  be  the  worse  for  it.  The 
!y«  however,  gave  their  verdict  for  the  defendant  on 
^  first  issue,  finding  that  there  was  a  sale,  but  not  on 
^it]  The  point  made  for  the  defendant  was,  that 
'^%  could  have  been  no  payment,  because  that  pre- 
^poses  the  existence  of  a  debt.  [Coleridge  J.  There 
^  clearly  no  evidence  of  a  payment.]  As  to  that, 
^nust  be  admitted  that  the  verdict  cannot  stand. 
Old  Derman  C.  J.    It  cannot  stand  anyhow.] 

^itzherberty  contra,  was  not  heard. 


Curiam  (a). 

Rule  absolute. 


m)  Lord  Denman  C  J.,  IFtZSamt  and  Cotetidge  Ji.    Pattmrn  J.  had 
€be  Court  before  the  case  was  called  on. 
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PlainUflT,  aU 
tempting  to 
pass  in  a  par- 
ticular direc- 
tion, was  ol>- 
structed  by  de- 
fendant, who 
prevented  him 
from  going  in 
any  direction 
but  one,  not 
being  that  in 
which  be  had 
endeavoured  to 
pa«s.     Held, 
no  imprison- 
ment. 

And  this, 
whether  the 
plaintiff  had  or 
had  not  a  right 
to  pass  in  the 
first  mentioned 
direction. 

Per  Patteton, 
Coleridge  and 
Williamt  Js* 
Dissentientc 
I^rd  Den- 
tnofi  C  J* 


Bird  against  Jones. 

^HIS  action  {a)  was  tried  before  Lord  DettmanCi^ 
at  the  Middlesex  sittings  after  Michaelmas  tern, 
1843,  when  a  verdict  was  found  for  the  plaintiff. 

In  Hilary  term  1844*9  Thesiger  obtained  a  rule  nisi 
for  a  new  trial^  on  the  ground  of  misdirection  (ft). 

In  Trinity  term  in  the  same  year  {June  5th),  EtH^ 
Himifrcy  and  Hance  shewed  cause,  and  Sir  JR  Theaga^f 
Solicitor  General,  supported  the  rule. 

The  judgments  sufficiently  explain  the  nature  of  (he 

case. 

Cur.  odcfMlL 

In  this  vacation  (9th  July)^  there  being  a  diflereoce 

of  opinion  on   the  Bench,   the  learned  Judges  vbo 

heard  the  argument  delivered  judgment  seriatim. 

Coleridge.  J.  In  this  case,  in  which  we  have  qb- 
fortunately  been  unable  to  agree  in  our  judgment,  I 
am  now  to  pronounce  the  opinion  which  I  have  formed: 
and  I  shall  be  able  to  do  so  very  briefly,  because 
having  had  the  opportunity  of  reading  a  judgment  |ir^ 
pared  by  my  brother  Paiteson^  and  entirely  agreeing 
with  it,  I  may  content  myself  with  referring  to  the  statfr* 
ment  he  has  made  in  detail  of  those  preliminary  pdots 
in  which  we  all,  I  believe,  agree,  and  which  bring  tk 
case  up  to  that  point  upon  which  its  decision  must  cer- 
tainly turn,  and  with  regard  to  which  our  difference  existSi 

This  point  is,  whether  certain  facts,  which  majfk 

(a)  As  to  the  pleadings,  see  p.  749|  post. 
(6)  See  p.  95  If  note  (a),  poat. 


d  was  opposed  by  the  defendant:  but^  after  a 
i,  during  which  no  momentary  detention  of  his 
took  place,  he  succeeded  in  climbing  over  the 
e. ,  Two  policemen  were  then  stationed  by  the 
nt  to  prevent,  and  they  did  prevent,  him  from 
onwards  in  the  direction  in  which  he  declared  his 
go:  but  he  was  allowed  to  remain  unmolested 
le  was,  and  was  at  liberty  to  go,  and  was  told  that 
so,  in  the  only  other  direction  by  which  he  could 
rhis  he  refused  for  some  time,  and,  during  that 
mained  where  he  had  thus  placed  himself. 
e  are  the  facts :  and,  setting  aside  those  which 
properly  bear  on  the  question  now  at  issue,  there 
lain  these :  that  the  plaintiff,  being  in  a  public 
jT  and  desirous  of  passing  along  it,  in  a  parti- 
irection,  is  prevented  from  doing  so  by  the 
^f  the  defendant,  and  that  the  defendant's  agents 
purpose  are  policemen,  from  whom,  indeed,  no 
oary  violence  was  to  be  anticipated,  or  such  as 
lieved  unlawful,  yet  who  might  be  expected  to 
i  such  commands  as  they  deemed  lawful  with  all 
ry  force,  however  resisted.    But,  although  thus 
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Volume  FIT.        I  lay  out  of  considemtioD  the  qaestion  of  right  or 

1__  wrong  between  these  parties.     The  acts  will  amomitto 

^"°        imprisonment  neither  more  nor  less  from  thdr  bdng 
Jowis.        wrongful  or  capable  of  justification. 

And  I  am  of  opinion  that  there  was  no  impriaon- 

ment    To  call  it  so  appears  to  me  to  confoand  partial 

obstruction  and  disturbance  with  total  obstmction  and 

detention.    A  prison  may  have  its  boundary  lai]ge  or 

narrow,  visible  and  tangible,  or,  though  real,  still  in 

the  conception  only ;  it  may  itself  be  moveable  or  filed: 

but  a  boundary  it  must  have;  and  that  boundary  the 

party  imprisoned  must  be  prevented  from  passing;  he 

must  be  prevented  from  leaving  that  places  within  the 

ambit  of  which  the  party  imprisoning  would  confine 

him,  except  by  prison-breach.    Some  confusion  seems 

to  me  to  arise  from  confounding  imprisonment  of  the 

body  with  mere  loss  of  freedom :  it  is  one  part  of  the 

definition  of  freedom  to  be  able  to  go  whithersoeter 

one  pleases ;  but  imprisonment  is  something  more  than 

the  mere  loss  of  this  power;  it  includes  the  notion  of 

restraint  within  some  limits  defined  by  a  will  or  power 

exterior  to  our  own. 

In  Com.  Dig.  Imprisonment  (G)  it  is  said :  '<  Every 
restraint  of  the  liberty  of  a  free  man  will  be  an  imprison- 
ment." For  this  the  authorities  cited  are  2  Insl,  4S% 
Cro.  Car.  210  {a).  But,  when  these  are  referred  to,  it 
will  be  seen  that  nothing  was  intended  at  all  inoonnstent 
with  what  I  have  ventured  to  lay  down  above.  In  both 
books,  the  object  was  to  point  out  that  a  prison  was  not 
necessarily  what  is  commonly  so  called,  a  place  locaflj 
.  defined  and  appointed  for  the  reception  of  prisonersi 
Lord   Colce  is  commenting  on    the  statute  of  IVni' 

(a)  Hobert  j-  Stnmd^i  Ctui,  Cro.  Ctar.  S09. 


hicb  they  had  been  comtnitted  by  the  King.  'i1ie 
ition  was,  whether,  under  the  circumstances,  they 
ever  been  there  imprisoned.  Ofring  to  the  sick- 
iD  London,  and  through  the  favour  of  the  keeper, 
e  gentlemen  had  not,  except  on  one  occasion,  ever 
1  within  the  walls  of  the  Crate  House:  the  occasion 
imewhat  singularly  expressed  in  the  decision  of  the 
rt^  which  was  "  that  their  voluniaiy  retirement  to  the 
i  stool "  in  the  Gate  House  "  made  them  to  be  pri- 
irs."  The  resolution,  however,  in  question  is  this: 
ftt  the  prison  of  the  King's  Bench  is  not  any  loc^ 
»  confined  only  to  one  place,  and  that  eoay  ptaee 
re  any  person  is  restrained  of  his  liberty  is  a  prison ; 
if  one  take  sanctuary  and  depart  thence,  he  shall 
nd  to  break  prison." 

Id  a  cue  of  this  sort,  which*  if  there  be  difficulty  in 
I  at  least  purely  elementary,  it  is  not  easy  nor  neces- 
to  enlarge:  and  I  am  unwilling  to  pat  any  extreme 
faypothetically :  but  I  wish  to  meet  one  suggestion, 
•i^  has  been  put  as  avoiding  one  of  the  difficulties 
:h  cases  of  thb  sort  might  seem  to  suggest.  If  it 
laid  that  to  hold  the  present  case  to  amount  to  an 
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or  force  accompanying  the  act  oF  obstruction,  and  tbit, 
with  this,  ic  will  amount  to  imprisonment  I  apprehend 
that  is  not  so.  IF,  in  the  course  of  a  nighty  both  ends 
of  a  street  were  walled  up,  and  there  was  no  egress  fron 
tiie  house  but  into  the  street,  I  should  have  no  dii* 
culty  in  saying  that  the  inhabitants  were  thereby  ioi- 
pi  isoned ;  but,  if  only  one  end  were  walled  up,  and  an 
armed  force  stationed  outside  to  prevent  any  scaling  of 
the  wall  or  passage  that  way,  I  should  feel  equally  dear 
that  there  was  no  imprisonment.  If  there  were^  the 
street  would  obviously  be  the  prison ;  and  yet,  as  olh 
viousiy,  none  would  be  confined  to  it. 

Knowing  that  my  Lord  has  entertained  strongly  u 
opinion  directly  contrary  to  this,  I  am  under  serioBS 
apprehension  that  I  overlook  some  difficulty  in  fonniog 
my  own :  but,  if  it  exists,  I  have  not  been  able  to  dii- 
cover  it,  and  am  therefore  bound  to  state  that,  accord* 
ing  to  my  view  of  the  case,  the  rule  should  be  absolute 
for  a  new  trial. 


Williams  J.  (a).  I  also  have  had  the  benefit  of  seeing 
and  beg  leave  to  refer  to,  what  my  brother  Patlesan  has 
written,  explaining  the  manner  in  which  the  only  qoes* 
tion  now  before  us  in  this  cose  is  raised,  and  sheving 
that  it  depends  upon  whether  the  following  facts  con- 
stitute an  imprisonment  in  point  of  law. 

A  part  of  Hammersmith  Bridge^  which  is  generallf 
used  as  a  public  footway,  was  appropriated  for  seats  to 
view  a  regatta  on  the  river,  and  separated  for  that  pur- 
pose from  the  carriage  way  by  a  temporary  fence.  The 
plaintiff  insisted  upon  passing  along  the  part  so  appro- 


(a)  The  learned  Judge  being  absenti  bis  judgment  was  read  finoD  bis 
MS.  by  Coleridge  J. 
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P^iflted,  and  attempted  to  climb  over  the  fence.     The  Qusen'$  Bench. 

^^ndant  (clerk  of  the  Bridge  Company)  pulled  him  * 

*Hick;  but  the  plaintiff  succeeded  in  climbing  over,  the  ^'*'* 
fence.  The  defendant  then  stationed  two  policemen  to  Jones. 
prevent,  and  they  did  prevent,  the  plaintiff  from  proceed- 
ing forwards  along  the  footway  in  the  direction  he  wished 
to  go.  The  plaintiff,  however,  was  at  the  same  time 
told  that  he  might  go  back  into  the  carriage  way  and 
proceed  to.  the  other  side  of  the  bridge,  if  he  pleased. 
The  plaintiff  refused  to  do  so,  and  remained  where  he 
was  so  obstructed,  about  half  an  hour. 

And,  if  a  partial  restraint  of  the  will  be  sufficient  to 
constitute  an  imprisonment,  such,  undoubtedly  took 
place.  He  wished  to  go  in  a  particular  direction,  and 
was  prevented;  but,  at  the  same  time,  another  course 
was  open  to  him.  About  the  meaning  of  the  word  im- 
prisonment, and  the  definitions  of  it  usually  given,  there 
is  so  little  doubt  that  any  difference  of  opinion  is 
scarcely  possible.  Certainly,  so  far  as  I  am  aware, 
none  such  exists  upon  the  present  occasion.  The  diffi- 
culty, whatever  it  may  be,  arises  when  the  general  rule 
is  applied  to  the  facts  of  a  particular  case. 

^<  Every  confinement  of  the  person''  (according  to 
Blackstone  (a) )  "  is  an  imprisonment,  whether  it  be  in 
a  common  prison,  or  in  a  private  hous^,  or  in  the  stocks, 
or  even  by  forcibly  detaining  one  in  the  public  streets," 
which,  perhaps,  may  seem  to  imply  the  application  of 
force  more  than  is  really  necessary  to  make  an  imprison- 
ment. Lord  Cf7^^,  in  his  second  Institute  (&),  speaks  of 
f *  a  prison  in  law"  and  "a  prison  in  deed:"  so  that 
there  may  be  a  constructive,  as  well  as  an  actual,  im- 

• 

(a)  3  BL  C.  127.  .  (6)  S  Irut.  589. 

VOL.  VII.    N.  S.  3d 
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prisonment:  and,  thereforei  it  majr  be  admitted  thai 
personal  violence  need  not  be  used  in  order  to  amount 
to  it*     *^  If  the  bailiff*'   (as  the  case  is  put  in  JBuIL 
N.  P.  62.)  *'  who  has  a  process  against  one,  says  to 
him/'  '^  *  You  are  my  prisoner,  I  have  a  writ  against 
you/   upon   which  he  submits,   turns  back   or  goes 
with   him,  though  the  bailiff  never  touched   bim,  yet 
it  is  an  arrest,  because  he  submitted  to  the  prooen." 
So,  if  a  person  should  direct  a  constable  to  take  an- 
other in  custody,  and  that  person  should  be  told  by  the 
constable  to  go  with  him,  and  the  orders  are  obeyed, 
and  they  walk  together  in  the  direction  pointed  out  by 
the  constable,  that  is,  constructively,  an  imprisoomen^ 
though  no  actual  violence  be  used.   In  such  cases^  lum* 
ever,  though  little  may  be  said,  much  is  meant  and  po^ 
fectly  understood.     The  party  addressed  in  the  manner 
above  supposed  feels  that  he  has  no  option,  no  more 
power  of  going  in  any  but  the  one  direction  prescribed 
to  him  than  if  the  constable  or  bailiff  had  actually  hold 
of  him:  no  return  or  deviation  from  the  course  pre- 
scribed is  open  to  him.     And  it  is  that  entire  restraint 
upon  the  will  which,  I  apprehend,  constitutes  the  im- 
prisonment.    In  the  passage  cited  from   BtdUt's  Nid 
Prim  it  is  remarked  that,  if  the  party  addressed  by  the 
bailiff,  instead  of  complying,  had  run  away,  it  could  be 
no  arrest,  unless  the  bailiff  actually  lud  hold  of  him, 
and  for  obvious  reasons.     Suppose  (and  the  supposi- 
tion is  perhaps  objectionable,  as  only  putting  the  case 
before  us  over  again)  .any  person  to  erect  an  obstruc- 
tion across  a  public  passage  in  a  town,  and  another, 
who  had  a  right  of  passage,  to  be  refused  permissioo 
by  the  party  obstructing,  and,  after  some  delay,  to  be 
compelled  to   return  and  take  another  and  circuitous 
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route  to  his  place  of  destination :  I  do  not  think  that,   Q««»r*  Bench. 

daripg  such  detention,  such  person  was  under  imprison-    1_ 

mcDt,  or  could  maintain  an  action  for  false  imprison-         ^"'^ 
ment^  whatever  other  remedy  might  be  open  to  him.  Jokw. 

I  am  desirous  only  to  illustrate  my  meaning  and  ex- 
plain the  reason  why  I  consider  the  imprisonment  in 
this  case  not  to  be  complete.  The  reason  shortly  is, 
that  I  am  aware  of  no  case,  nor  of  any  definition,  which 
warrants  the  supposition  of  a  man  being  imprisoned 
daring  the  time  that  an  escape  is  open  to  him  if  he 
chooses  to  avail  himself  of  it. 


Patteson  J.  This  was  an  action  of  trespass  for  an 
assault  and  false  imprisonment.  The  pleas  were:  as 
to  the  assault,  son  assault  demesne ;  as  to  the  imprison- 
ment, that  the  plaintiff,  before  the  imprisonment,  as- 
saulted the  defendant,  wherefore  the  defendant  gave 
him  into  custody.  The  replication  was  De  injuria  to 
each  plea.  This  puts  in  issue,  as  to  the  first  plea,  who 
committed  the  first  assault;  and,  as  to  the  second, 
whether  the  imprisonment  was  before  or  after  the  as- 
saolt,  if  any,  committed  by  the  plaintiff.  Supposing 
the  defendant  to  have  made  the  first  assault,  and  the 
pldntifi*to  have  followed,  and  much  continuous  assault- 
ing to  have  taken  place,  the  plaintiff  must  succeed  on 
the  issue  as  to  the  first  plea.  Supposing  a  continuous 
imprisonment  to  be  established,  and  an  assault  by  the 
plaintiff,  but  which  took  place  in  trying  to  escape  from 
that  imprisonment,  and  not  before  the  imprisonment, 
the  plaintiff  must  succeed  on  the  issue  as  to  the  second 
plea.  If,  on  the  other  hand,  the  plaintiff  did  assault 
the  defendant  before  the  imprisonment,  then  he  must 
fail  upon  the  issue  as  to  the  second  plea,  even  if  his 
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*        have  replied  such  justification,  as,  for  instance,  defcc^ce 

l^^         of  his  close,  or  that  he  was  in  the  exercise  of  a  right  of 
Jones.        ^.^^y  which  the  defendant  obstructed,  or  other  matter  cf 
justification  (a). 

Now  the  facts  of  this  case  appear  to  be  as  follows. 
A  part  of  Hammersinith  Bridge  which  is  ordinarily 
used  as  a  public  footway  was  appropriated  for  seats  to 
view  a  regatta  on  the  river,  and  separated  for  that 
purpose  from  the  carriage  way  by  a  temporary  fence. 
The  plaintiff  insisted  on  passing  along  the  part  so  ap- 
propriated, and  attempted  to  climb  over  the  fenc^ 
The  defendant,  being  clerk  of  the  Bridge  Company, 
seized  his  coat,  and  tried  to  pull  him  back :  the  plaio- 
tiff,  however,  succeeded  in  climbing  over  the  fencei 
The  defendant  then  stationed  two  policemen  to  prevent) 
and  they  did  prevent,  the  plaintiff  from  proceeding  fo^ 
wards  along  the  footway ;  but  he  was  told  that  he  might 
go  back  into  the  carriage  way,  and  proceed  to  the  other 
side  of  the  bridge,  if  he  pleased.  The  plaintiff  wonW 
not  do  so,  but  remained  where  he  was  above  half »" 
hour :  and  then,  on  the  defendant  still  refusing  to  sufii^ 
him  to  go  forwards  along  the  footway,  he  endeavoared 
to  force  his  way,  and,  in  so  doing,  assaulted  the  defend* 
ant;  whereupon  he  was  taken  into  custody. 

It  is  plain  from  these  facts  that  the  first  assault  wa^ 
committed  by  the  defendant  when  he  tried  to  pull  tb* 
plaintiff  back  as  he  was  climbing  over  the  fence :  an^* 
as  the  jury  have  found  the  whole  transaction  to  have  bc^ 
continuous,  the  plaintiff  would  be  entitled  to  retain  tb* 

(a)  On  the  pleadings,  the  following  authorities  were  referred  to  in  t^ 
argument:  BtdL  N.  P.  18. ;  Oaket  ▼.  Wood^  3  J/.  4-  IT,  15a  j^  0^ 
▼.  Wood,  2  Af.  4"  W,  791. 
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'd  ict  which  he  has  obtained  on  the  issue  as  to  the  first  Quecn^i  Bench, 

B.»    Again,  if  what  passed  before  the  plaintiff  assaulted 

defendant  was  in  law  an  imprisonment  of  the  plain- 

rhat  imprisonment  was  undoubtedly  continuous,  and 

assault  by  the  plaintiff  would  not  have  been  before 

imprisonment  as  alleged  in  the  second  plea,  but 

ing  it,  and  in  attempting  to  escape  from  it:  and  the 

i:stiff  would,  in  that  case,  be  entitled  to  retain  the 

diet  which  he  has  obtained  on  the  issue  as  to  the 

3nd  plea.     But,  if  what  so  passed  was  not  in  law  an 

>risonment,  then  the  plaintiff  ought  to  have  replied 

:  right  of  footway  and  the  obstruction  by  the  defend- 

:»  and  that  he  necessarily  assaulted  him  in  the  exercise 

the  right,  and,  not  having  so  replied,  is  not  entitled 

the  verdict.     So  that  the  case  is  reduced  to  the  ques- 

»n,  whether  what  passed  before  the  assault  by  the 

aintiff  was  or  was  not  an  imprisonment  of  the  plaintiff 

point  of  law  {a). 

1  have  no  doubt  that,  in  general,  if  one  man  compels 
^c^ther  to  stay  in  any  given  place  against  his  will,  he 
'prisons  that  other  just  as  much  as  if  he  locked  him 
^  in  a  room :  and  I  agree  that  it  is  not  necessary,  in 
^er  to  constitute  an  imprisonment,  that  a  man's 
^son  should  be  touched.  I  agree,  also,  that  the 
^^ipelling  a  man  to  go  in  a  given  direction  against  his 
ll  may  amount  to  imprisonment.  But  I  cannot  bring 
y  mind  to  the  conclusion  that,  if  one  man  merely 
^structs  the  passage  of  another  in  a  particular  direc- 
On,  whether  by  threat  of  personal  violence  or  other- 
wise, leaving  him  at  liberty  to  stay  where  he  b  or  to  go 

(a)  The  Lord  Chief  Justice,  on  the  trial,  told  the  jury  that  an  im- 
priiODment  had  taken  place  before  plaintiff  assaulted  defendant :  wiiicb 
*tt  the  direction  complained  of. 
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in  any  other  direction  IF  he  pleases,  he  can  be  said 
thereby  to  imprison  him.  He  does  him  wrong,  un- 
doubtedly, if  there  was  a  right  to  pass  in  that  direcdon, 
and  would  be  liable  to  an  action  on  the  case  for  ob- 
structing the  passage,  or  of  assault,  if,  on  the  party 
persisting  in  going  in  that  direction,  he  touched  his 
person,  or  so  threatened  him  as  to  amount  to  an  assault. 
But  imprisonment  is,  as  I  apprehend,  a  total  restraint 
of  the  liberty  of  the  person,  for  however  short  a  time, 
and  not  a  partial  obstruction  of  his  will,  whatever  in- 
convenience it  may  bring  on  him.  The  quality  of  tie 
act  cannot,  however,  depend  on  the  right  of  the  op- 
posite party.  If  it  be  an  imprisonment  to  prevent  a 
man  passing  along  the  public  highway,  it  must  be 
equally  so  to  prevent  him  passing  further  along  a  field 
into  which  he  has  broken  by  a  clear  act  of  trespass. 

A  case  was  said  to  have  been  tried  before  Lord 
Chief  Justice  Tindal  involving  this  question  (^r) :  but  it 
appears  that  the  plaintiff  in  that  case  was  compdled  to 
stay  and  hear  a  letter  read  to  him  against  his  will, 
which  was  doubtless  a  total  restraint  of  his  liberty 
whilst  the  letter  was  read. 

I  agree  to  the  definition  in  SelwyrCs  Nisi  Prim^  litk 
Imprisonment  {b) :  ^^  False  imprisonment  is  a  restraint 
on  the  liberty  of  the  person  without  lawful  cause; 
either  by  confinement  in  prison,  stocks,  house,  &C.9 
or  even  by  forcibly  detaining  the  party  in  the  streets, 
against  his  will."  He  cites  22  Ass,  fol.  104  B,  pL  85., 
per  Thorpe  C.  J.  The  word  there  used  is  "  arrest," 
which   appears   to   me  to   include  a   ^^  detaining,"  as 


(a)  The  case  was  alluded  to  in  argument  by  ffumfrey;  but  no  iia» 
mentioned,  nor  details  given. 
{h)  Vol.  u.  p.  915.  llthed. 
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Mr.  Sehyn  expresses  it,  and  not  to  mean  merely  the  Queen^s  Bencfi, 

preventing  a  person  from  passing. [ 

Upon  the  whole,  I  am  of  opinion  that  the  only  im-        ^^^^ 
prisonment  proved  in  this  case  was  that  which  occurred        Jonks. 
when  the  plaintiff  was  taken  into  custody  q/ler  he  had 
assaulted  the  defendant,  and  that  the  second  plea  was 
made  out ;  I  therefore  think  that  the  rule  for  a  new 
trial  ought  to  be  made  absolute. 

Lord  Denman  C.  J.  I  have  not  drawn  up  a  formal 
judgment  in  this  case,  because  I  hoped  to  the  last  that 
the  arguments  which  my  learned  Brothers  would  pro- 
duce in  support  of  their  opinion  might  alter  mine.  We 
have  freely  discussed  the  matter  both  orally  and  in 
written  communicaftions ;  but,  after  hearing  what  they 
have  advanced,  I  am  compelled  to  say  that  my  first  im- 
pression remains.  If,  as  I  must  believe^  it  is  a  wrong 
one^  it  may  be  in  some  measure  accounted  for  by  the 
circumstances  attending  the  case.  A  company  unlaw- 
fully obstructed  a  public  way  for  their  own,  profit,  ex- 
tordng  money  from  passengers,  and  hiring  policemen 
to  effect  this  purpose.  The  plaintiff,  wishing  to  exercise 
his  right  of  way,  is  stopped  by  force,  and  ordered  to 
move  in  a  direction  which  he  wished  not  to  take.  He 
is  told  at  the  same  time  that  a  force  is  at  hand  ready  to 
compel  his  submission.  That  proceeding  appears  to 
me  equivalent  to  being  pulled  by  the  collar  out  of  the 
one  line  and  into  the  other. 

Tliere  is  some  difficulty  perhaps  in  defining  imprison- 
ment in  the  abstract  without  reference  to  its  illegality ; 
nor  is  it  necessary  for  me  to  do  so,  because  I  consider 
these  acts  as  amounting  to  imprisonment.  That  word 
I  understand  to  mean  any  restraint  of  the  person  by 

3  D  4 
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Foiume  FIL    force.     In  BidWs  Nisi  Prius  (p.  22)  it  is  said :  "  Ewry 

*        restraint  of  a   man's  liberty  under  the  custody  of  an- 

B<«i>         other,  either  in  a  gaol,  house,  stocks  or  in  the  street,  is 
joMEi.        in  law  an  imprisonment;  and  whenever  it  is  done  with* 
out  a  proper  authority,  is  false  imprisonment,  for  which 
the  law  gives  an  action  ;  and  this  is  commonly  joined  to 
assault  and  battery;  for  every  imprisonment  includes 
a  battery,  and  every  battery  an  assault."     It  appears, 
therefore,  that  the  technical  language  has  received  a 
very  large  construction,  and  that  there  need  not  be  aoy 
touching  of  the  person :  a  locking  up  would  constitute  an 
imprisonment,  without  touching.    From  the  language  of 
Thorpe  C.  J.,  which  Mr.  Selwyn  {a)  cites  from  the  BoA 
of  Assizes  (i),  it  appears  that,  even  in  very  early  times, 
restraint  of  liberty  by  force  was  understood  to  be  the 
reasonable  definition  of  imprisonment. 
•  I  had  no  idea  that  any  person  in  these  times  sup- 
posed any  particular  boundary  to  be  necessary  to  con- 
stitute imprisonment,  or  that  the  restraint  of  a  man's 
person   from  doing  what  he  desires   ceases  to  be  an 
imprisonment  because   he   may  find   some    means  of 
escape. 

It  is  said  that  the  party  here  was  at  liberty  to  go  in 
another  direction.  I  am  not  sure  that  in  fact  he  was, 
because  the  same  unlawful  power  which  prevented  bim 
from  taking  one  course  might,  in  case  of  acquiescence, 
have  refused  him  any  other.  But  this  liberty  to  do 
something  else  does  not  appear  to  mc  to  afiect  the 
question  of  imprisonment  As  long  as  I  am  prevented 
from  doing  what  I  have  a  right  to  do,  of  what  import- 


(a)  Vol.  ii.  p.  915.  llih  ed.,tit.  Imprisonmmi, 
iP)  S2  Ass.  fol.  104  1),  pi.  85. 


i 


:ig  througli  water  or  by  taking  a  route  so  circuitous 
my  necessary  affairs  would  suffer  by  deloy  ? 
appears  to  me  tliat  this  is  a  total  deprivation  of 
y  with  reference  to  the  purpose  for  whicli  he  law- 
wished  to  employ  his  liberty:  and,  being  effected 
>rce,  it  is  not  the  mere  obstruction  of  a  way,  but  s 
lint  of  llie  person.  The  case  cited  as  occurring 
e  Lord  Chief  Justice  Tindal,  as  I  understand  it,  is 
I  in  point.  He  held  it  an  imprisonment  where  the 
idant  stopped  the  plaintiff  on  his  road  till  lie  had  read 
•i  to  him.  Yet  he  did  not  prevent  his  escaping  in 
ler  direction. 

is  said  that,  if  any  damage  arises  from  such  ob- 
tion,  a  special  action  on  tlie  case  may  be  brought. 
;  I  then  sue  out  a  new  writ  stating  that  the  de- 
int  employed  direct  force  to  prevent  my  going 
e  my  business  called  me,  whereby  I  sustained  loss? 
.  if  I  do,  is  it  certain  that  I  shall  not  be  told  that  I 
misconceived  my  remedy,  fur  all  flows  from  the 
iropnsonment,  and  that  should  have  been  the  sub- 
»f  an  action  of  trespass  and  assault  ?  For  the  jury 
eriy  found  that  the  whole  of  the  defendant's  conduct 
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Dawson  against  Gregoby. 

■QECLARATION  in  debt  against  WiUiam  Gregm/, 

administrator  Sec.   of  Robert  Gregory^  deceased. 

The  count  stated  that  the  plaintiff  heretofore,  that  is  to 

say  at  the  Court  baron  (a)  ot  SackoiUe  Walter  L/aneBuy 


Saiurdeu^, 
June  Htb. 

The  judgment 
of  a  manor 
court  in  a  plea 
of  debt  is  suffi- 
ciently proved 
by  production 
of  a  minute  in 

the  court  books,  Esq.,  lord  of  the  manor  of  Wakefield  in  the  county  of 

containing  en-  ^  ^  j 

tries  of  the 
pleadings,  but 
setting  forth, 
as  to  the  judg- 
ment, only 
a  form  of 
caption,  names 
of  parties  and 
suitors  of  the 


York,  held  at  Wakefield  aforesaid  in  and  for  the  said 
manor  and  within  the  jurisdiction  of  the  aforesaid  Conit, 
on  &c.,  before  Percival  Terry  and  John  HaUanej  free 
suitors  of  the  said  Court,  came,  according  to  the  custom 
of  the  said  Court,  by  Robert  Parker  his  attorney  doly 
court,  and  a  me-  appointed,  and  then  and  there,  in  the  said  Court,  ac- 
a  venire  facias    cording  to  the  custom  of  the  said  Court,  levied  bis  pUnt 

was  executed,  *^  ^  *^ 

verdict  found     against  the  said  defendant,  administrator  as  aforesaid, 

for  plaintiff, 

and -final  judg.   in  a  plea  of  debt  of  4/L  195.  lid.  for  a  certain  cause  of 
for  debt  and       action  arising  to  the  said  plaintiff  against  the  said  R  G. 

costs,  specify- 
ing the 
amounts:  the 
deputy  steward 
of  the  court 
stating  that  he 
was  present  at 
the  trial,  and 
that  it  was  not 

usual  to  draw  up  a  more  formal  judgment ;  and  it  appearing  that  a  levari  facias  had iaicd, 
reciting  a  judgment  in  terms  corresponding  with  the  entry. 

An  administrator,  sued  in  the  manor  court  for  a  debt  due  from  the  iotestile, 
pleaded.  No  assets :  Replication,  that  he  had  assets :  Issue  thereon,  and  ver£ct  (or 
plaintiff.  Judgment  was  entered  up,  execution  issued,  and  Nulla  bona  retnmcd.  BiaadSS 
declared  in  debt,  setting  fortli  these  proceedings,  and  alleging  that  defendant  bad,  st  tk 
time  of  the  recovery,  assets  to  be  administered,  and  had  eloigned  and  wasted  tbon.  Flo^ 
that,  at  the  time  of  the  recovery,  defendant  had  fully  administered  &c.,  without  this,t[at 
he  eloigned  or  wasted  &c.  Issue  thereon.  Held,  that,  on  the  trial  of  this  isnie,  defeodnt 
could  not  prove  that  all  assets  which  had  come  to  his  hands  at  the  time  of  the  former  le- 
covery  had  been  duly  administered.  And  that  the  plaintiff  might  take  this  oljectioo  iritb* 
out  having  replied  the  former  recovery  as  an  estoppel. 


deceased  in  his  lifetime  within  the  jurisdiction  of  tiie 
said  Court :  and  such  proceedings  were  thereupon  had, 
in  the  plea  of  the  said  plaint,  that  afterwards,  to  wit  at 
the  Court  baron  Sec,  held  &c.,  on  &c*,  before  WilUam 


(a)  See  stat.  17  G.  S.  c.  15.  sects.  1.  'J6.  27. 
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Tomay  Briggs  and  Jokti  Smithy  free  suitors  of  the  said   QueeiCt  Bench. 

)oDrt,  the  said  plaintifl^  by  the  consideration  and  judg-  *__ 

lent  of  the  said  Court,  recovered  in  the  said  plea  of      Dawsok 

be  said  plaint  against  defendant,  as  such  administrator      Gmo&y. 

s  aforesaid,  4/.  14^.  9d.  for  his    said   debt,   and  also 

6L  10s.  \0d.  which  in  and  by  the  same  Court  before 

ie  last  mentioned  suitors  were  then  adjudged  to  the 

aid  plaintiff  with  his  assent  for  his  damages  by   him 

iistained  as  well  by  reason  of  the  detention  of  the  said 

lebt  as  for  his  costs  and  charges  &c. ;  and  which  said 

!ebt  and  damages,  costs  and  charges,  amounted  together 

1  the  whole  to  21/.  Bs.  7d.;  to  be  levied  of  the  proper 

t)ods  and  chattels  of  the  said  i?.  G.  deceased  in  the 

ands  of  the  said  defendant  as  such  administrator  as 

foresaid  to  be  administered,  whereof  the  said  defendant 

s  such  administrator  as  aforesaid  was  convicted,  as  by 

le  memorandum  and  proceedings  thereof  remaining  in 

le  said  Court  more  fully  appears.     The  count  then 

tated  that  plaintiff,  for  the  purpose  of  obtaining  his  said 

ebt  and  damages,  sued  out  of  the  said  Court  baron  a 

ertain  writ  of  Henry  Archer  Raymond^  Esq.,  steward 

f  the  courts  of  the  said  manor  and  of  the  liberties 

lereof,  called  a  levari  facias,  directed  to  all  and  singular 

is  bailifis,  whereby  the  steward  commanded  them  to 

Eiuse  to  be  made,  of  the  goods  and  chattels  which  were 

f  the  said  i2.  G.  deceased  at  the  time  of  his  death  in 

le  hands  of  the  said  defendant  as  administrator  as  afore- 

lid  to  be  administered,  found  within  the  said  manor,  the 

lid  debt  of  4/.  145.  9d.i  and  16/.  105.  \0d.  so  awarded  for 

amages,  costs,  &c.,  and  that  they  should  have  the  money 

t  the  next  court  baron  &c.  to  be  holden  &c.,  on  &c,  to 

ender  to  the  plaintiff  8cc. :  which  writ  was  delivered  to 

^homas  Aked^  then  and  still  being  one  of  the  bailiffs  &c.. 


{ 
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to  be  by  him  executed :  and  the  said  bailiff  returned  to 
the  last  mentioned  Court  that  he  had  found  nogoodsiScc. 
within  the  said  manor  which  were  of  the  said  iZ.G.  de- 
ceased at  the  time  of  his  death  in  the  bonds  of  the  said 
defendant  as   administrator  as   aforesaid,  whereby  he 
could  levy  &c. :  as  by  the  memorandum  and  proceedings 
of  the  said  writ  and  of  the  said  return  thereof  still  re- 
maining in  the  said  Court  more  fully  appears.    Aod 
plaintiff  in  fact  says  that,  at  the  time  of  his  recovering  the 
said  judgment  as  aforesaid,  to  wit  on  &c.,  divers  goods  • 
and  chattels  which  were  of  B.  G.  deceased  at  the  time  : 
of  his  death  of  great  value,  to  wit  of  the  value  of  the 
debt  and  damages  aforesaid  in  form  aforesaid  recovered,   , 
had  come  to  the  hands  of  defendant  as  administrator  sb  < 
aforesaid    to   be  administered,   and   which   goods  ond 
chattels  the  said  defendant,  administrator  as  aforesaid, 
eloigned,  wasted,  and  converted  and  disposed  of  to  his  « 
own  use.     Whereby  an  action  hath  accrued  &c.    To 
the  damage  &c. 

Pleas.  1.     That  plaintiff  did  not  recover  against  de-  - 
fendant  as  such  administrator  as  aforesaid,  in  manner 
&c.     Conclusion  to  i\\^  country.     Issue  thereon. 

2.  That,  at  the  time  of  the  plaintiff  recovering  the 
said  judgment  as  aforesaid,  defendant  had  fully  adminis- 
tered all  and  singular  the  goods  and  chattels  which  were 
of  the  said  It  Gregojy  deceased  at  the  time  of  his  death, 
which  had  then  come  to  the  hands  of  the  said  defendant 
as  administrator  as  aforesaid  to  be  administered :  with-    - 
out   this,   that    defendant,   administrator    as  aforesaid*   « 
eloigned,  wasted,  converted  or  disposed  of  to  his  ownr 
use  the  said  goods  or  chattels  or  any  or  either  of  them* 
or  any  part  thereof,  in  manner  &c.     Conclusion  to  the 
country,     hsue  thereon. 


ny  goods  or  chattels  which  were  of  the  said  R.  G. 
ied  &c.  to  be  administered :  verification.  And  the 
S  filed  a  replication,  stating  that,  before  and 
the  commencement  of  this  suit,  to  wit  on  &c., 
moneys,  goods  &c.,  which  were  of  the  intestate, 
!at  value,  to  wit  of  the  amount  and  value  of  the 
ind  damages,  came  to  and  were  in  the  hands  of 
lant  as  administrator  as  aforesaid  to  be  admi- 
3d,  and  wherewith  he  could  and  might  &c.  have 
3d  &c.:  verification.  Defendant  rejoined  that  no 
rs,  goods,  &c.  have  come  &c.  to  be  administered 
I  manner  and  form  &c.,  concluding  to  the  country : 
ssue  was  joined  thereon.  It  further  appeared 
^e  evidence  of  the  deputy  steward,  who  had  been 
It  at  the  trial)  that  the  cause  was  tried  at  Wake- 
and  a  verdict  found  for  the  plaintiff:  and  that 
llowing  entry  was  made  in  the  books  of  the  Manor 

'^^  1  to  wit.  At  the  Court  Baron  of  Sackville 
eld,  J  Walter  Lane  Fox  Esq.,  Lord  of  the  Manor 
ikefield,  holden  there  the  22d  day  of  November, 
I  7th  year "  &c.,  "  and  in  the  year  of  our  Lord 
before  George  Wailes,  Esq.,  Chairman,  Henry 
,  Deputy  Steward,  and  the  suitors  of  the  said 
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Joseph  Dawson  v.  tViUiam  Gregonf^  u  ad- 
ministrator of  all  and  singular  the  goods, 
chattels  and  credits  of  Biobert  Grtgarj^ 
deceased* 
"  Venire  facias  executed.     Verdict 
for  pkintiiF,  and  final  judgment  £    s.    d. 

entere<l  up  for  -*  -  Debt      4  14    9 

Costs    16  10  10 


£21     5    V 


The  deputy  steward  proved  that  all  judgments  of  the 
Court  were  entered  in  this  manner,  and  no  document 
of  a  more  formal  kind  drawn  up.   A  levari  facias  issued, 
commanding  the  bailiffs  of  the  steward  of  the  Manor 
court  to  levy  of  the  goods  which  were  of  the  intestate, 
in  the  hands  of  W.  Gregory,  administrator  &&,  to  be 
administered,  found  within  the  manor  <^  as  well  a  certain 
debt  of  4/.  145.  9d.  which  Joseph  Dawson  hath  recovered 
against  him  in  the  Court  baron  of  SackviUe  Walter  Lam 
Fox,  Esq.,  Lord  of  the  said  manor,  holden  at  Wakefidi^ 
in  and  for  the  manor  aforesaid,  before  the  suitors  of  that 
Court,  as  also  16/.  105.  10£^.  which  in  the  same  Court 
were  awarded  to  the  said  Joseph  for  his  damages  wbkk 
he  had  sustained,  as  well  by  reason  of  detaining  tbe 
said  debt  as  for  his  costs  and  charges  by  him  about  his 
suit  in  that  behalf  expended,  whereof  the  said  JVittiam 
Gregoty  was  convicted,  as  appears  by  the  proceedings  of 
that  Court."     No  goods  were  found  on   which  a  lery 
could  be  made.     The  bailiff  demanded  payment  fivn 
the   defendant,  and   enquired   if  he    had    any  goods 
belonging  to  the  deceased.     The  defendant  answered 
that  he  had  not,  for  he  had  sold  the  whole  of  the 
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efiSects  some  time  ago.      The  bailiff  returned   Nulla  Queen**  Bench. 

bona  (a).  

On  the  trial  of  the  present  action  it  was  objected,  for  i^^^mw 
the  defendant,  that  the  minute  read  from  the  Court  Gkiqoay. 
book  was  not  sufficient  evidence  of  a  judgment.  The 
learned  Judge,  however,  received  it  The  defendant's 
counsel  then  proposed  to  shew  that  all  the'  assets  which 
had  come  to  defendant's  hands  at  the  time  of  the 
recovery  stated  in  the  declaration  had  been  duly  ad- 
ministered :  but  it  was  objected  that  he  could  not  all^e 
this,  there  being  no  plea  of  plene  administravit,  and 
that,  if  there  had  been  such  a  plea,  he  would  have 
been  concluded  by  the  former  judgment.  The  de- 
fendant's counsel  urged  that,  to  raise  this  point,  the 
plaintiff  should  have  replied  an  estoppel.  CdUman  J. 
was  of  opinion  that  the  defence  was  not  admissible: 
and  he  stated  to  the  jury  that  the  only  material  question 
on  the  second  issue  was,  whether  or  not,  at  the  time  of 
the  recovery,  (here  were  goods  in  the  defendant's  hands, 
ont  of  which  the  plaintiff's  debt  might  have  been  satis- 
fied.    Verdict  for  plaintiff. 

John  Henderson^  in  the  ensuing  term,  obtained  a  rule 
nisi  for  a  new  trial  on  the  grounds  of  improper  admis- 
sion and  rejection  of  evidence,  and  misdirection. 

Watson  and  F.  Thompson  now  shewed  cause.  First, 
the  minute  was  sufficient  evidence  of  the  judgment. 
This  is  a  court  not  of  record,  and  in  which  the  proceed- 
ings are  regulated  merely  by  its  own  custom:  and  it 
was  proved  that  the  practice  was  to  enter  judgments  as 
was  done  here,  and  not  otherwise.     ^^  When  the  judg« 

(a)  The  return  it  set  out»  almost  verbatim/ in  the  declaration ;  p.  758, 
antd. 
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ment  of  an  inferior  court  is  offered  in  evidencei  it  ii 
usual  to  produce  the  book  containing  the  proceedings 
from  tlie  proper  custody.     But  as  the  proceedings  are 
not  usually  made  up  in  form,  tlie  minutes  will  be  ad- 
mitted, if  they  are  perfect,  and  omit  nothing  materiaL** 
2  Phil,  on  Ev.  141   (9th  ed.),  Part  2.  c.  S.  s.  1.    It  is 
added  there  that  proceedings  of  the  inferior  court,  if  not 
entered  in  the  books  at  all,  may  be  proved  by  the  oflker. 
And  Dyson  v.  Wood  [a)  shews  that  the  judgment  of  sodi 
a  court  is  available,  even  where,  by  negligence,  no  me- 
morandum has  been  entered.      It  appeared  here  by  the 
evidence  of  the  deputy  steward  that  every  thing  neces- 
sary according  to  the  practice  of  the  Court  had  been 
done.    Similar  proof  was  held  sufficient  in  Anmddl  v. 
Wliite  (&).     Judgment,  substantially,  is  taxing  costs  and 
issuing  execution.     Here  those  proceedings  bad  taken 
place :  and  it  appeared  by  the  levari  facias  that  a  debt 
had   been    recovered   and   costs    awarded,   which  the 
bailiffs  were  to  levy.     Secondly,  the  defendant  was  not 
entided  to  prove  that  he  had  no  assets  unndministered 
at  the  time  of  the  judgment.    The  issue  tendered  by  him 
in  the  Manor  court  was  that  no  moneys  &c  had  come 
to  his  hands  to  be  administered;  the  judgment  against 
him  on  that  issue  was  conclusive  in  the  present  cause. 
There  was  sufficient  evidence,  if  the  plaintiff  had  proved 
only  the  judgment  below,  and  the  return  of  Nulla  bona 
to  the  levari  facias;  2  Wms.  Executors,  1565,  156S{c)f 
Part   5 :    B.  2.  c.   1 . ;  Ervhig  v.   Peters  (d) :   but  be 
added  another  fact,  namely,  the  defendant's  asseruoo 
that  he  had  sold  all  the  effects.  .  There   is  no  issae 
here  on  plene  administravit;  and   that  plea  would  at 
any  rate  have  been  fruitless,  because  the  former  judg- 


(a)  3  2?.  g-  C.  449. 
(c)  3(1  ed. 


(6)  14  East,  21C. 
(rf)  3  T,  R.  €S5. 
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ment  is  conclusive  that  the  defendant  had  assets ;  2  IVms*   QueenU  Bench, 

1845. 
Executors^  156S,  1564?;  and  the  fact  that  he  had  fully       " 

administered  would  have  been  a  defence  to  the  former       Dawson 

V. 

suit.  Hendersoti  v.  Henderson  (a)  shews  that,  in  such  a  G»too»t. 
case,  the  judgment  of  an  inferior  court  is  final.  No 
distinction  can  be  drawn  in  this  respect  between  judg- 
ments in  a  court  of  record  and  in  a  court  not  of  re- 
cord. Nor  could  it  be  necessary  to  reply  estoppel :  the 
matter  which  estops  is  apparent  on  the  record :  and  the 
replication  would  have  been  inapplicable  to  the  plea, 
which  is  that  the  defendant  did  not  waste  or  eloign. 

John  Hendersony  contra.     First,  the  judgment  of  the 
Manor  court  was  not  regularly  proved.     No  rule  can 
be  drawn  here  from  cases  relating  to  courts  in  which  the 
proceedings  are  vivu  voce ;  for  it  is  clear  that,  in  this 
instance,  written  pleadings  were  exchanged  and  entered 
on  the  court  books.     It  may  be  that  proceedings  up  to 
judgment  may  sometimes  be  proved  by  memoranda  of 
the  proper  officer:  but  here  the  memoranda  did  not 
prove  the  judgment  which  is  relied  upon,  the  entry  being 
only  ^'  verdict  for  plaintiiF,  and  final  judgment  entered 
up  for  debt  4/.  145.  9(/."  &c.     Nothing  like  a  formal 
judgment  appears,  except  in  the  levari  facias ;  and  the 
recital  in  the  writ  cannot  prove  the  judgment.     The 
memorandum  ought  at  least  to  indicate  in  some  manner 
that  the  particular  form  of  judgment  set  forth  in  the 
declaration  was  the  legal  result  of  the  proceedings :  the 
words  used  in  the  memorandum  do  not  shew  that.     A 
judgment  in  due  form  would  have  added  to  the  adjudi- 
cation stated  in  the  present  count,  which  orders  the  debt, 
damages,  costs  and  charges  to  be  levied  of  the  goods  of 

(a)  6  Q.  B.  288. 
VOL.  VII.    N.  S.  3    E 
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the  deceased  in  the  hands  of  the  defendant  as  adminw 
strator,  the  further  provision,  ^'  if  he  has  so  much  in 
hands  to  be  administered;  or,  if  he  has  not  so  much'* 
&c.,  ^'  then,  as  to  the  damages,  costs  and  charges,  de 
bonis  propriis,  and,  as  to  the  rest,  de  bonis  testatoris." 
This  Court  ought  not  to  assume,  without  eridence^  tint 
judgment  in  the  particular  form  stated  in  the  declaratioa 
was  given :  and  it  is  no  argument  for  such  an  assnniiH 
tion  that  the  inferior  court  is  accustomed  to  make  im- 
perfect entries.  Secondly,  the  defendant  should  have 
been  allowed  to  prove  that  he  had  no  efiects  onad- 
ministered  at  the  time  of  the  judgment.  It  is  true  that, 
if  an  executor  pleads  payment,  thereby  admitting  ass^ 
as  in  Erving  v.  Peters  (a),  or  denies  assets,  and  the  issue 
in  either  case  is  found  against  him,  the  judgment  is  con- 
clusive as  between  himself  and  the  plaintiff:  but  hera 
there  was  not,  in  the  former  suit,  any  trial  of  the  spedfie 
fact  which  the  defendant  sought  to  prove  in  the  present 
case,  namely  that,  up  to  the  time  of  the  recoveiy  in 
that  suit,  he  had  fully  administered  all  that  came  to  his 
bands.  Even  assuming,  therefore,  that  the  former 
judgment  would  be  conclusive  if  it  involved  the  p^^ 
cise  point  now  in  dispute,  the  defendant  here  is  not 
concluded.  But,  in  2  Wms.  Executors^  1563,  1565^ 
it  seems  conceded  that  the  former  judgment  is  not  con- 
clusive if  there  be  contradictory  evidence :  and  at  any 
rate  it  may  be  doubted  if  the  judgment  of  an  inferior 
court  is  of  the  same  force  in  this  respect  with  that  of  a 
superior.  And,  further,  matter  of  estoppel,  unless 
pleaded  as  such,  does  not  conclude ;  Fooght  v.  ffinci{b)i 
Bowman  v.  Rosiron  (c),  Carpenter  v.  BuUer  (^.    The 


(a)  3  2*.  R.  685.  {h)  2  B.  ^  Aid,  €63. 

(c)  2  A,^  £.  295.,  note  (6),  to  Bouman  t.  T^yifbr. 
id)  8  A/.  {•  r.  200.  212. 
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here  offered  would  have  been  a  good  answer   Queen*s  Bench. 

issue  on  the  devastavit ;  for,  if  the  goods  were  * 

dministered,  they  were  not  wasted  or  eloigned.       Dawsok 
BT's  return  decides  nothing  on  this  point ;  for  it      GuaonT. 
y  that  there  were  no  goods  which  were  of  the 
*  within  the  said  manor.'' 

)enman  C.  J.     I  am  of  opinion  that  the  proof 
Igment  was  sufficient,  and  such  as  is  generally 
md  that  the  learned  Judge  was  right  in  not 
evidence  of  due  administration. 

ION  J.  The  officer  of  the  Court  stated  that 
i  a  judgment,  and  that  the  judgments  of  that 
I  never  formally  entered.  What  more  could 
h]  ?  As  to  the  other  point,  I  think  the  evidence 
istration  was  rightly  rejected.  If  plen^  ad- 
t  had  been  pleaded,  it  would  have  been  de- 
The  averment,  in  the  plea,  that  the  defend- 
iilly  administered,  was  immaterial ;  the  issue 
e  devastavit. 

AMS  J.  When  proceedings  once  depart  from 
lity  used  in  a  superior  court,  what  is  there  of 
u  can  require  strict  documentaiy  evidence? 
other  point,  the  evidence  offered  was  of  matter 
in  issue. 

[DGE  J.     I  only  doubted  whether  there  had 

{factory  evidence  of  the  precise  form  of  judg- 

•ut  I  think  the  proo^  which  was  given  of  the 

gs  in  the  inferior  court  makes  the  evidence  on 

sufficient. 

Rule  discharged. 
I.  N.  8.  3  F 
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IN  THE  EXCHEQUER   CHAMBER. 
(Error  from  the  Queen's  Bench.) 
Scott  against  Grace  Wedlakb. 


In  an  action  A  SSUMPSIT  against  defendant,    "  administratrix, 

against  an  ad-  jljL 

ministrator,  with  the  will  of   Thonios  Wedlakc^  deceased,  in- 

the  plea  that 

defendant  if  no<  nexed,"  of  the  goods  &c.  which  were  of  the  ^id  T. 

nor  ever  hath  „,                                                  •                                  i                                 . 

W. :  counts  on  a  promissory  note  and  on  an  accouot 


stated,  laying  promises  by  the  testator. 

"  And  the  defendant,  by  "  &c.,  ^'  her  attomey,  sajs 
that  she  is  not  nor  ever  hath  been  administratrix  of  the 
goods "  &c.  *^  which  were  of  the  said  T.  W.  deceased, 


been  adminU" 
trator  &c.  pro- 
perly con* 
eludes  with 
a  rerification, 
being  undis- 
tingiiishablc  in 
this  respect 
from  the  like 

plea  by  an  eie-    in  manner  and  form  as  the  plaintiff  hath  above  in  that 
by  the  Court  of  behalf  alleged."     Verification. 

on  special  Demurrer,  assigning  for  causes:  "  That,  if  the  said 

b^he^Court  of  P'^**^  '^  '®  ^^  taken  as  merely  denying  that  the  defendant 
Exchequer         g^gj.  ^^^g  administratrix  at  all,  or  liable  as  such,  the 

Chamber,  on  »  -» 

error  from  the     said  plea  improperly  concludes  with  a  verification,  and 

Queen*s  Bench.  t  t      t        j  J 

The  Court  of  ought  to  have  concluded  to  the  country."     And  diat, 

Queen's  Bench    .^     ,  , 

gaveajudg.  if  the  plea  is  to  be  taken  as  alleging  that,  although  in 

fendant,  which  f^ct  the  defendant  was  once  administratrix,  yet  in  point 

Error  upheld;  ^^  '^^  ^^^  ^^^  ccased  to  be  administratrix  at  the  time 

men!*in^R  R.  ^^^"  ^^^^  P*^^  ^^^  pleaded,  or  that  she  had  at  that 

was  entered  up,  ji^^g  ceased  to  be  liable  as  administratrix,  the  plea  is 

erroneously,  '  ' 

that  the  writ  be  nevertheless  uncertain  for  not  shewinir  how  and  in  wlwt 

quashed.     The  ^ 

Court  of  Error   manner  the  defendant  ceased  to  be  administratrix  cr 

reversed  that  i       i-  t    • 

judgment,  and    to  be  liable  as  such.     And  that  the  plea  is  double  n 

gave  judgment. 
That  the  plain- 
tiff take  nothing  by  his  writ,  and  that  the  defendant  go  thereof  without  day. 
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ting  on  such  defence  and  also  denying   that  the  QwetCsBendi, 

ndant  ever  was  administratrix.     And  that  the  plea *__ 

iformal  and  repugnant  in   this,  that  it  does  not        ^^'^^ 
•essly  admit  or  deny  that  the  defendant  was  ad-     Widlao. 
stratrix  at  the  time  when  this  action  was  com- 
ced.     And  that  the  plea  raises  an  immaterial  issue, 
ely,  whether  the  defendant  was  administratrix  at 
time  when  that  plea  was  pleaded.      And  that  the 

is  abo  repugnant  and  informal  in  saying  that  the 
odant  is  not,  which  means  at  the  time  when  that 

was  pleaded,  administratrix  in  manner  and  form 
Q  the  declaration  is  alleged,  the  declaration  con- 
ing no  such  allegation. 
:>inder  in  demurrer. 

lie  demurrer  was  argued  in  the  C!ourt  of  Queen's 
ch  in  Trinity  vacation  (June  26th),  1844,  before 
d  Denman  C.  J.,  Palieson  and  Cderidge  Js.,  by 
ih  Hill  for  the  plaintiff  and  Corrie  for  the  defendant. 

Court  gave  time  for  the  plaintiff's  counsel  to  con- 
r  whether  he  would  amend  by  withdrawing  the 
iiirrer:  but  this  was  ultimately  not  agreed  to;  and 
[ment  was  signed  for  the  defendant  without  further 
ussion  in  Court. 

lie  judgment  entered  on  the  record  was,  ^^  that  the 
•  aforesaid  is  suflBcient  in  law ;  therefore  it  is  con- 
red  that  the  said  writ  be  quashed,"  &c. 
lie  plaintiff  brought  error  in  the  Exchequer  Cham- 
;  the  grounds  specially  assigned  being :  ^^  That 
plea  aforesaid  contains  no  answer  to,  and  is  no  suf- 
Qt  bar  to,  the  declaration  aforesaid;  for  that  the 
plea  improperly  conclude^  with  a  verification,  and 
>  not  with  certainty  admit  or  deny  that  the  defendant 
administratrix  at  the  time  of  the  commencement  of 

3  p  2 
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this  action,  and  leaves  it  uncertain  whether  the  allega- 
tion contained  in  the  declaration,  to  the  effect  that  the 
defendant  was  such  administratrix  as  therein  alleged,  is 
intended  to  be,  or  is,  traversed  or  confessed  and  a?oided 
by  the  said  plea ;  and  that  it  does  not  appear  from  the 
said  plea  how  the  defendant  ceased  to  be  administratrix 
at  the  time  when  the  said  plea  was  pleaded ;  and  thit 
the  said  plea  is  double,  in  insisting  that  the  defeiidaot 
never  was  administratrix  and  also  that  she  had  ceaied 
to  be  administratrix  at  the  time  when  the  pies  wti 
pleaded ;  and  that  the  said  plea  is  for  the  last  moAtioned 
cause  also  repugnant  and  insensible." 

Joinder  in  error. 

The  writ  of  error  was  argued  in  last  Hilary  vacitiofl 
(February  3d),  before  Tindal  C.  J.,  Cdtman^  Mrndeui 
Cresswell  Js.,  and  Parke^  Aldersofi^  Bxjlfe  and  PlaU  Bii 

Atherton  for  the  plaintiff  in  error  (plaintiff  bdov.) 
The  form  of  judgment,  at   any   rate,   is    erroneooii 
[Parke  B.     It  will  be  necessary  to  reverse  the  jodf 
roent;  what  other  judgment  should  be  given,  it  will  be 
for  this  Court  to  say.]    The  plea  ought  to  have  oot" 
eluded  to  the  country.     It  traverses  all  that  is  essentiil 
in  the  declaration,  and  does  not  introduce  any  thing 
new,  requiring  notice.     In  the  Court  below,  reliiDoe 
was  placed  on  the  form  of  conclusion  in  pleas  of  Ne 
uncques  executor;  Co.  EnL  144  £;  Bast*  Eni,S2i^ 
830  a;  Winch.  Ent.  341 ;  which  end  with  a  verificatioDi 
But,  in  the  case  of  an  executor,  the  declaration  proceeds 
upon  the  ground  that  the  defendant  has  at  some  time 
borne  that  character,  and  is,  therefore,  liable  unless  be 
can  shew  himself  divested  of  it.     The  allegation  that 
defendant  never  was  executor  simply  puts  in  issue  that 
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material  averment,  and,  if  nothing  else  followed,  Queen**  Bench, 
lid  conclude  to  the  country :   but  the  plea  always  * 


Is  that  the  defendant  never  administered,  which  is  an         ^^^°^ 

V. 

irment  of  new  matter,  intended  to  exclude  the  sup-     Widlakx. 

dtton  that  defendant  may  have  been  executor  de  son 

t,  and  requires  a  verification.     It  does  not  offer  a 

Dial,  ^  modo  et  form&;"  and  the  replication  (as  in  Co. 

tf.  144  b)  does  not  repeat,  as  a  distinct  averment,  that  de- 

idant  was  executor,  but  alleges  that  he  did  administer. 

"ecedents  of  Ne  uncques  administrator  are  not  com- 

in;  probably  because  a  plaintiff,  when  he  found  the 

fendant  administering,  has  usually  thought  it  best  to 

tdare  against  him  as  executor,  and  take  the  chance  of 

plea  in  abatement.     In  the  case  of  an  administrator, 

e  declaration  charges  the  defendant  as  having  admi- 

stered :  if  he  has  once  done  so,  the  declaration  is 

"ima  facie  supported :  the  defendant  may  shew  that  he 

>s  administrator  only  for  a  limited  time  or  purpose, 

id  had  properly  discharged  himself  of  that  limited 

Iministration ;  2  tVms.  Executors^  1527  (fl)j  Gafier  v. 

^  (i) :  but  if  he  denies  that  he  ever  was  administrator 

t  traverses  all  the  matter  of  the  declaration,  and  should 

ttdade  to  the  country.     The  necessity  for  excluding 

7  supposition  that  the  party  acted  de  son  tort  does 

H  exist  in  the  case  of  an  administrator.     There  does 

^  appear  to  be  any  precedent  of  ne  uncques  ad- 

inistrator  pleaded  with  a  verification.    [CbmV,  contra, 

fared  to  Rast.  Eni.  521  b,  pi.  1.]     The  plea  there  is 

denial  that  letters  of  administration  were  granted  to 

e  plaindff :  and  that  fact  may  not  have  been  averred  in 

e  declaration.     There  is,  in  3  C/iiiL  Plead.  128  (c),  a 

(a)  Sd  ed«  (6)  Ereem,  C,  B,  IS.  , 

(e)  7tb  ed 

8f  3 
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precedent  of  Ne  uncques  administrator,  concluding  with 
a  verification ;  but  it  seems  inaccurate :  the  plea  denies 
that  defendant  ever  administered  ^^  in  manner  and  form" 
&c.^  which  is  inconsistent  with  such  a  conclusion.  A 
note  (r)  adds,  that  ^<  it  has  been  usual  to  conclude 
this  plea  with  a  verification ; "  the  writer  not  observing 
that  the  plea  introduces  no  new  matter,  but  merely  con- 
tradicts the  averment  in  the  declaration;  though  die 
next  note  confirms  that  view,  by  stating  that,  ^'as  a 
person  cannot  be  sued  as  administrator  de  son  tort,  it 
is  not  necessary  in  this  plea  to  aver  that  the  defendant 
never  administered  (a)."  There  is  a  precedent  of  Ne 
uncques  executor  in  3  JVerUw.  Plead.  293,  where  the 
defendant  first  avers  that  he  never  was  executor  &c 
^'  as  the  said  John*^  (the  plaintiff')  ^'  hath  above  alleged;" 
which  is  one  step  in  departure  fi-om  the  ancient  form;  it 
is  then  added  that  defendant  never,  as  an  executor,  ad- 
ministered  &c.,  with  a  verification ;  and  the  replicatioo, 
as  to  the  former  part  of  the  ple^,  repeats  the  statement 
in  the  declaration  that  the  defendant  was  and  is  die 
executor,  &c. ;  which  is  altogether  incorrect.  That  the 
denial,  in  Ne  uncques  executor,  of  defendant  ha?ing 
ever  administered,  is  an  introduction  of  new  matter 
appears  sufficiently  from  Fooler  v.  Cooke  (ft). 

The  plea  here  alleges  that  the  defendant  *^  is  not  nor 


(a)  In  A  former  edition  (ed.  3.  181 7}»  by  the  author,  Uie  noleapoi 
the  precedent  of  Ne  uncques  executor  (Vol.  2.  p.  483,  note  (a))  vv: 
'<  It  is  usual  to  conclude  this  plea  with  a  verification.  It  should  mcOi 
however,  that  as  the  subject  matter  of  it  is  a  denial  of  an  allrgatioaui  tk 
declaration,  it  might  conclude  to  the  country :  "  and  in  the  next  0014 
aller  stating  that,  "  as  a  person  cannot  be  sued  as  administrator  de  «> 
tort,  it  is  not  necessary  in  this  plea  to  aver  that  the  defendant  nerer  a^ 
ministered,*'  it  is  added,  "  The  pleas  usually  conclude  with  a  verificstioiv 
but  see  note  a.  supri.** 

(6)  1  SaJk.  297. 
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ever  hath  been  administratrix  "  &c. :  and  it  must  be  ad-   Queen's  Bench. 

initted  that,  if  the  words  "  is  not "  are  material,  new    ' 

matter  is  introduced,  and  the  conclusion  proper;  but  Sc<>" 
the  plea  is  then  objectionable  for  duplicity  or  uncer-  Wxdlakk. 
tainty.  If  there  had  been  a  limited  administration,  as 
in  Freke  v.  Thomas  (a),  Slaughter  v.  May  (i),  and  other 
instances,  mentioned  in  Com*  Dig.  Administrator  (B  6.)f 
(B  7.),  it  might  be  true  that  the  defendant  had  been 
administratrix,  but  was  not  so  at  the  time  of  pleading ; 
though  the  plea  ought  then  to  have  stated  how  the  ad- 
ministration was  put  an  end  to,  and  the  assets  had  been 
disposed  of.  [AMersonlR.  Do  not  the  words  ^' nor  ever 
hath  been"  necessarily  include  ^^  is  not?"]  If  so,  ^^  is 
not"  is  surplusage,  and  the  plea  bad  on  the  ground 
first  stated.  But  it  may  be  contended  that  the  words 
**  is  not"  constitute  a  distinct  allegation.  In  some  cases 
a  plea  in  the  present  tense  must  be  taken  as  referring 
to  the  commencement  of  the  suit  When  parties  pleaded 
ore  tenus,  the  plaintiff  would  come  into  court  and  say 
*^  the  defendant  owes  me  a  sum  of  money,"  or  ^^  made 
his  deed"  &c.,  or  ^<  broke  and  entered"  &c.;  the  de- 
fendant may  be  supposed  to  answer  ^^  I  do  not  owe ; " 
•*  the  deed  is  not  my  deed;"  "  I  am  not  guilty;"  and 
these  forms  are  still  retained.  In  other  instances  the 
pest  tense  is  necessarily  used  in  the  plea:  as  where  the 
plaintiff  says  that  the  defendant  promised,  and  he 
answers,  '^  I  did  not  promise."  Again  there  are  cases 
where  the  word  ^*  is"  fixes  the  averment  to  the  time  of 
pleading ;  Todd  v.  Emly  {c) ;  and  must  be  used  for  that 
purpose ;    as   where  a  set-off  is    pleaded ;    Dendy  v. 

.  («)  1  Salk.  39.  (b)  1  Satk.  42. 

(c)  2  2)010/.  N,  S.  570.  572.     On  the  argument  below,  H.  Hill  cited 
Saaan  ▼.  Arnold,  6  Af.  |r  W.  559. 

3  F  4 
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PofoocU  {a).  But,  where  both  the  past  and  the  present 
tense  are  used  in  the  same  plea,  the  words  in  the  pre- 
sent tense  must  be  taken  as  referring  to  the  time  of  plea 
pleaded.  Evans  v.  Prosser  (b)  (also  a  case  of  set-off) 
bears  upon  this  point;  which  is  further  illustrated  byLe 
Bret  V.  Papillon  (c).  Then,  if  the  words  "  is  not"  be 
construed  here  as  importing  a  distinct  allegation,  theplet 
is  double;  and,  if  by  ^^  is  not"  a  cessation  of  the  <^ 
be  implied,  the  averment  is  incomplete,  and  U  repug- 
nant to  the  averment  in  the  same  plea  that  defendii^ 
never  has  been  administratrix. 


Corrief  contra.  The  precedents  are  uniformly  in 
favour  of  the  conclusion  here  used ;  and  the  defendBnt 
will  rely  upon  those,  if  he  should  fail  in  supporting  bis 
plea  on  principle.  {Parke  B.  There  are  not  many 
instances  of  this  plea.  The  plaintiff  usually,  if  wdl 
advised,  declares  against  the  defendant  as  execator.] 
The  pleas  by  executors,  cited  in  the  Court  below  for  the 
defendant,  are  also  authorities  for  the  like  form  of  pki 
by  an  administrator.  The  present  plea  does,  howeTeTf 
introduce  new  matter,  namely,  that  the  defendant  neter 
has  been  administratrix ;  that  is,  never  in  any  way,  cr 
at  any  time,  administered  the  goods  of  the  deceased. 
This,  it  is  admitted  on  the  other  side^  would  be  nev 
matter  in  the  plea  of  an  executor.  If  it  simply  denied 
the  allegation  that  the  defendant  is  administratriXf  '^ 
would  be  a  bad  plea,  for  that  denial  is  in  abatemeoty 
not  bar.  '^  To  an  action  against  an  administrator,  h^ 
may  plead  in  abatement  that  he  is  not  administrator,  bot 


(a)  3  Af.  j-  IT.  442.     See  FailhfuU  v.  Athleif,  I  Q.  B,  I8S ;  fkkrT. 
Fonk  12  A.  i  E.  65i,  ^  Stopfcbridge  v  Sussams,  3  Q.  B,  2S9. 
(6)  3  T.  B.  186,  (c)  4  EaU,  502. 
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utor:"   Com.  Dig.  Pleader  (2  D  12.).     So,  if  the    Queai'$BefuA. 

[ation  had  been  that  the  defendant  became  adminis-  [__ 

>r  after  action  brought;  for  **that  the  original  is  ^^^^"^ 
d  before  the  administration  granted"  is  matter  of  W«dlak«. 
ement;  Com.  Dig.  Pleader  (2  D  12.)*  It  makes  no 
rence  whether  the  party  is  declared  against  as  exe- 
r  or  as  administrator:  in  either  case  the  charge 
s  upon  his  being  the  personal  representative  of  the 
ased ;  and,  in  each,  if  he  merely  denies  the  character, 
by  plea  in  abatement.  \Tindal  C.  J.  In  the  first 
cited  from  Comyns,  the  defendant  gives  a  better 
>  by  stating  the  true  character  in  which  he  admin- 
s.  But,  if  he  is  neither  executor  nor  administrator, 
not  he  plead  that  in  bar  ?]  The  defendant  does 
ere.*    Walford  v.  Savil  {a)  is  an  authority  to  shew 

■ 

,  if  the  defendant  has  not  administered  until  after 
declaration,  yet,  if  he  become  administrator  before 
,  he  must  answer  to  the  charge  in  the  declaration, 
iss  he  plead  in  abatement.  It  may  also  explain  why, 
lese  pleas  by  executors  and  administrators,  the  de- 
lants  deny  something  not  charged  in  the  declar* 
I.  There  the  defendant  was  sued  as  adminis- 
ix:  she  pleaded  in  abatement  that  the  letters  of 
inistration  were  not  granted  till  after  the  teste  o 
writ;  and,  on  demurrer  because  the  plea  did  not 
r  apy  lawful  authority  by  which  administration  was 
ited,  the  plea  was  nevertheless  held  good,  the  Court 
ag,  ''It  is  confessed,  by  the  bringing  the  action  against 
that  she  is  legal  administratrix,  or  else  the  action 
It  to  be  brought  against  her  as  executrix."  If  the 
tion  is  only  in  which  representative  capacity  the 

(fl)  1  liitw,  7. 


774 


EXCH.  C.  TRINITY  VACATION, 


Votume  FIT, 
1845. 

Scott 

V. 

Wkdlakb. 


party  ought  to  be  sued,  that  must  be  the  subject  of 
a  plea  in  abatement,  and  cannot,  by  itself,  be  pleaded 
in  bar.  [Tindal  C.  J.  The  rule  seems  to  be  that  an 
administrator  cannot  be  taken  to  administer  de  son  tort; 
and  for  that  reason  it  was  held  in  Picard  v.  Brawn  {a) 
that,  where  the  plaintiff  himself  sued  the  defendant  as 
administrator,  the  defendant,  setting  up  a  retainer  bj 
him  in  that  character,  might  plead  generally  as  ad- 
ministrator, without  profert  of  the  letters  of  adminis- 
tration.] Walford  v.  Savil{b)  is  also  an  authority  to  that 
effect.  lAldcrson  B.  If  a  party  is  sued  as  executor,  be 
may  be  charged  as  rightfully  or  as  wrongfully  acting  in 
that  character  ;  if  he  is  sued  as  administrator,  it  must  be 
taken  that  he  is  charged  as  rightfully  administering.] 
It  does  not  follow  from  the  dictum  of  Lord  Kenyan  in 
Picard  v.  Broom  (a)  that,  if  a  party  be  charged  as  ad- 
ministrator, he  may  not,  under  a  plea  in  abatement, 
shew  that  he  was  executor.  In  Coidter^s  Case  (c)  it  was 
argued,  and  not  denied,  that,  if  he  is  wrongly  sued  as 
to  his  representative  character,  and  does  not  raise  the 
objection  by  pleading,  he  is  concluded.  And  that 
which  would  be  ground  for  a  plea  in  abatement  can- 
not be  pleaded  in  bar ;  Kemp  v.  Andrews  {d) :  nor  vice 
versa ;  HacJcett  v.  TiUy  {e).  In  general,  a  plea  is  sup- 
posed to  speak  from  the  time  of  action  brought ;  bat 
it  is  otherwise  in  the  case  of  a  personal  represent- 
ative disclaiming  the  character  in  which  he  is  sued. 
Here,  the  words  "  is  not"  would,  by  themselves,  im- 
port only  that  the  defendant,  at  the  time  of  pleading, 
was  not  administrator.     [Tindal  C.  J.    That  would  not 


(a)  6  T,  R,  550. 
(c)  5  Hep.  30  a. 
(<?)  2  Ld.  Ray.  1207. 


(6)  1  Lutw,  7. 
(d)  S  Salk,  1. 
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be  giving  a  better  writ.]     The  pleas  of  Ne  uncques  Qumi*s 
administrator  is,  for  the  present  purpose,  not  distin-  [ 


guishable  from  that  of  Ne  uncques  executor,  which  ^^''"^ 
always  concludes  with  a  verification.  IParke  B.  Then  Wkdlaki. 
oaght  not  your  plea  to  go  on,  like  the  plea  of  Ne  unc- 
ques executor,  and  say  that  the  defendant  never  ad- 
ministered ?]  The  words  would  be  surplusage,  because 
they  are  included  in  the  allegation  that  the  defendant 
never  hath  been  administratrix.  If  the  plaintiff  proves 
an  interference  with  the  goods  of  the  deceased,  he  proves 
his  declaration,  whether  it  charge  the  defendant  as 
executor  or  administrator,  Subject  to  what  has  been  said 
as  to  a  plea  in  abatement.  [^Parke  B.  If  he  has  never 
acted  he  is  not  liable  as  executor.]  But,  if  he  has  acted, 
he  is  executor  or  administrator:  it  is  enough  to  deny  that 
he  ever  was  executor,  for,  if  he  was  not  duly  appointed, 
but  administered,  he  was  executor  de  son  tort.  In  the 
note  {q)  upon  the  words  *^  nor  ever  administered,"  in 
the  precedent  of  Ne  uncques  executor,  S  Chitt.  Plead* 
128  (a),  the  author  says  only  that  it  ^^  seems  proper"  to 
add  them. 

But  if  the  present  plea,  concluding  with  a  verifica- 
tion, is  against  principle^  it  is  sanctioned  by  all  the 
authorities  in  the  pleas  by  executors.  The  defendant 
contends  that  this  is  one  of  the  many  exceptions  to 
the  general  rules  of  pleading.  Pleas  contrary  to  the 
general  rules  of  pleading  may  be  established  by  usage. 
There  are  other  instances  in  which  precedents,  quite  as 
anomalous,  are  fully  established  in  practice.  One  ex- 
ample of  this  is  the  plea  of  liberum  tenementum,  which, 
if  now  to  be  introduced,  would  be  open  to  the  objections 
that  it  is  argumentative,  and  that,  if  it  were  a  direct 
answer,  it  should  conclude  to  the  country.    Other  in- 

(a)  7tli  ed. 
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stances  are  referred  to  by  Btdla*  J.  in  Hedges  v.  Son- 
don  (a). 

AtheHon^  in  reply.      The  defendant  argues  that  it 
makes  no  difference  in  the  mode  of  charging  the  lia- 
bility, whether  a  party  be  charged  as  executor  or  as 
administrator.     But,  if^  in  pleading,  he  disclaims  one  or 
the  other  character,  he  must  plead  accordingly.    In 
the  case  of  an  executor,  his  having  intermeddled  with 
the  effects  would  be  conclusive  against  him  if  the  acts 
done  were  sufficient  to  make  him  executor  de  son  tort; 
Itoscoe  on  Ev.  579  (6th  ed.) :  and  therefore  the  plea  of 
Ne  uncques  executor  denies  that  he  ever  administered: 
but  this  allegation  is  immaterial  in  the  case  of  an  ad- 
ministrator, who  cannot  be  administrator  de  son  tort. 
As  to  him,  the  letters  of  administration  are  the  evi- 
dence, with  the  addition,  in  the  present  case,  of  the  will 
annexed.     The  title  to  the  character  of  administrator, 
resting  on  this  documentary  proof  and  existing  at  the 
time  of  plea  pleaded,  is  the  only  fact  necessary  to  be 
put  in  issue.     Fooler  v.  Cooke  (b)  is  a  strong  authority 
to  shew  that,  in  pleadings  by  an  administrator,  the  facts 
constituting  the  title  are  the  essential  part  of  the  issuer 
whereas,  in  the  case  of  an  executor,  the  material  qiie»- 
tion  is,  whether  and  on  what  account  be  intermeddled 
with  the  effects.     The  words  "in  manner  and  form" 
&c.,  in  the  present  plea,  apply  to  all  that  precedes,  and 
shew  that  no  new  matter  is  introduced :  if  the  words 
"  nor  ever  hath  been  "  are  introductory  of  something 
new,  the  modo  et  forma  is  improper.     The  assumption, 
that  a   mere  denial  of  being  administrator  would  be 


(a)  2T.  R,  439.  443. 


(6)  1  Sdk.  S97. 
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matter  of   abatement,  has   been    answered   from  the  Queen's  Bench. 

Bench :  it  is  not  so  unless  a  better  writ  be  given.  ' 

Gtr.adv.mlt.        Scow 


Wkdlaxi. 


TiNDAL  C.  J.  now  delivered  the  judgment  of  the 
Court. 

This  is  an  action  of  assumpsit  brought  against  the 
defendant  as  administratrix^  with  the  will  annexed,  of 
Thomas  Wedlake,  on  promises  made  by  him  in  his  life- 
time. The  defendant  pleaded  that  she  is  not  nor  ever 
bath  been  administratrix  in  manner  and  form  as  the 
plainUff  has  alleged,  and  concluded  with  a  verification. 
To  this  plea  the  plaintiff  demurred,  and  assigned  cer- 
tain causes  of  demurrer;  the  defendant  joined  in  de- 
murrer; and  the  Court  of  Queen's  Bench  gave  judgment 
that  the  writ  be  quashed. 

The  first  cause  of  demurrer  assigned  is,  that,  if  the 
plea  is  to  be  taken  as  merely  denying  that  the  defendant 
ever  was  administratrix  or  liable  as  such,  it  improperly 
concludes  with  a  verification,  and  ought  to  have  con- 
cluded to  the  country.  The  other  causes  of  demurrer 
were  not  pressed  in  argument ;  and  it  is  not  necessary 
to  notice  them,  further  than  to  state  that  it  appears 
clear  to  us  that  the  plea  is  to  be  taken  as  merely  deny- 
ing that  the  plaintiff  ever  was  administratrix  or  liable 
as  such,  and  that  consequently  the  causes  of  demurrer 
which  proceed  on  the  assumption  that  the  plea  either  is 
not  such  denial  or  comprehends  something  more  than 
such  denial  cannot  be  sustained.  It  remains  therefore 
to  be  considered  whether  the  plea,  in  the  sense  ascribed 
to  it  in  the  first  cause  of  demuiTer,  which  we  think  its 
manifest  and  true  sense,  is  bad  for  not  concluding  to 
the  country. 
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At  the  common  law  no  person  could  sue  or  be  sued 
as  administrator.     The  first  statute  of  51  Ed^S.  clL 
requires  the  ordinary,  *'  in  case  where  a  man  dielh  in* 
testate,"    to    *^  depute "   his   *^  next   and  most  lawfiil 
friends  "  *^  to  administer  bis  goods,"  and  enables  such 
administrators  <<  to  demand  and  recover  as  execuUn'' 
the  debts  due  to  the  intestate^  and  makes  them  liable  to 
**  answer  also  in  the  King's  Court  to  other  to  whom  the 
said  dead  person  was  holden  and  bound,  in  the  aauK 
manner  as  executors  shall  answer."     This  statute  in  ifi 
terms  applies  only  to  administrators  when  a  man  diesi 
intestate :  but  it  has  been  extended  in  construction  U 
cases  within  its  equity,  both  of  plainti£&  and  defendants 
when  administration  has  been  granted,  althou^  iher 
was  no  intestacy :  see  the  case  of  Walker  v.  WodUts 
ton  (a),  and  the  cases  collected  in  Cam.  Dig.  Fteaitr  (' 
D  1 1.).     See  also  9  Rep.  40  (b). 

The  statute  of  Ed.  3.  does  not  prescribe  the  fcMrm  ^ 
proceeding  by  or  against  administrators ;  but,  as  it  eff 
ables  them  to  sue  *<as  executors,"  and  makes  thefl 
liable  to  be  sued  ^<  in  the  same  manor  as  executory*  m 
intention  and  spurit  seems  to  be  that  no  unnecessa:a 
difference  should  be  made  between  executors  and  adiia 
nistrators.  Accordingly,  though  it  was  originally  he] 
that  a  declaration  against  an  administrator  must  shcs 
by  whom  administration  was  granted,  Wade  ▼•  jUkm^ 
son  (c),  it  has  since  been  established  that  this  is  unEB< 
cessary,  and  that  the  declaration  is  sufficient  withoi 
stating  any  grant  of  administration,  or  otherwise  all<5^ 
ing  that  the  defendant  is  administrator  than  by  statis 


(a)  2  p.  Wms.  576. 
(c)  Cro.  Jac,  9. 


(ft)  Hemloe's  Ca$e,  9  Rep.  36  &.  40  c»  ^ 
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(in  a  form  like  that  in  which  a  defendant  is  charged  Queen*i  Bench. 

as  executor)  that  the  plaintiff  complains  of  the  defend- _ ' 

ant,  administrator  iic,  which  has  been  determined  to  ^<^ 
be  a  sufficient  allegation  to  be  traversed ;  Holiday  v.  Wulack. 
Fletcher  (a).  It  is  from  this  permission  to  charge  the 
defendant  as  administrator  without  stating  how  or  when 
he  became  so  that  the  defendant  acquires  the  right  of 
denying,  as  has  been  done  in  the  present  case,  that  he 
was  administrator  at  any  time  whatever. 

In  cases  of  defendants  charged  as  executors,  practice 
and  decisions  have  so  far  established  that  a  conclusion 
to  the  Court  is  proper,  that  its  propriety  could  not 
now  be  questioned,  even  though  the  reason  of  the  rule 
could  not  be  discovered;  and  it  was  admitted  in  the 
argument ;  and  there  is  no  doubt  that,  if  that  rule  be  ap- 
plicable to  the  case  of  administrators,  the  present  plea 
is  properly  concluded.  That  reason,  however,  is  pro« 
bably  that  the  conclusion  to  the  Court  is  not  open  to 
the  objection  of  necessarily  leading  to  the  same  issue  as 
if  it  concluded  to  the  country,  but  leaves  it  open  to  the 
plaintiff  to  shew  in  his  replication  that  the  defendant  is 
chargeable  as  executor  .in  ar  particular  manner,  and 
thus  one  of  the  objects  of  pleading,  that  of  narrowing 
the  question  of  fact  to  be  tried,  would  be  obtained. 
And  this  reason  for  the  rule  exists  in  the  case  of  a  de- 
fendant charged  as  administrator ;  for  the  plaintiff  may 
reply,  not  by  repeating  his  general  allegation,  but  by 
shewing  a  particular  grant  of  administration,  and  may 
thus  narrow  the  issue  and  bring  it  to  the  same  form 
which  it  would  have  taken  had  the  grant,  of  administra- 
tion according  to  the  old  practice  been  stated-  in  the 
declaration. 

(a)  2  Slfo.  781. 
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It  was  contended,  on  the  argument,  that  the  case  of  a 
defendant  charged  as  administrator  differed  from  that  of 
one  charged  as  executor,  because  the  plea  of  Ne  uncqaes 
executor,  by  denying  that  the  defendant  is  executor 
of  the  last  will,  or  administered  as  executor ^  denied  more 
than  the  declaration  alleges,  which  only  charges  the  de- 
fendant as  executor  of  the  last  will,  and  that  the  deni 
of  the  defendant  ever  having  administered  was  therefor 
new  matter,  and  that  it  was  for  this  reason  that  the  pi 
properly  concluded  to  the  Court,  whereas  the  pi 
in  the  case  of  an  administrator  does  no  more  than  den 
the  allegation  in  the  declaration.     But  this  distim 


does  not  appear  to  be  well  founded.  A  declarado^ffi 
against  an  executor  does,  indeed,  describe  him  as  ec— * 
ecutor  of  the  last  will  and  testament;  but  this  isbecaos^^ 
there  is  no  other  form  of  writ  or  count ;  and  every  cc^ 
ecutor  of  his  own  wrong  is  so  named;  Coulter's  Case  [a)  s 
the  plea,  therefore,  which,  in  denying  that  the  deieod^--' 
ant  is  executor  of  the  last  will,  or  ever  administered 
executor,  does  no  more  than  deny  that  he  is  execatoi 
either  by  right  or  by  wrong,  does  no  more  than  den] 
what  the  allegation  in  the  declaration,  that  the  defeDd"- 
ant  is  executor  of  the  last  will,  is  to  be  understood  a^ 
importing.  Probably  the  addition  of  a  denial  that  ihm 
defendant  administered  (after  denying  that  he  was  ex 
ecutor  of  the  last  will)  may  have  been  introduced  i: 
pleading  from  an  apprehension  that,  though  the  terc 
^*  executor  of  the  Inst  will "  be  to  be  construed  in 
declaration  as  comprehending  an  executor  of  his  oc 
wrong,  it  might  not  be  so  construed  in  a  plea:  b' 
however  this  be,  it  is  certain  that  a  declaration  chargJ 


(d)  5  Itep,  so  a» 


:haracter  of  administrator. 

therefore,  the  rule  is  clear  io  tiie  case  of  an  exe- 
and  B9  it  should  he  applied  to  the  case  of  an  ad- 
rator  unless  there  be  some  reason  for  making  a 
nee,  and  none  such  appears,  it  appears  to  us  that 
ifendaut  in  the  present  case  was  not  bound  to 
de  to  the  country,  and  that  the  Court  of  Queen's 
were  right  in  holding  the  plea  to  be  good. 
,  the  plea  being  in  bar,  the  proper  judgment  is, 
Bt  the  writ  be  quashed,  but  that  the  plaintiff  uke 
g  by  his  writ.  The  judgment,  therefore,  must 
ersed,  and  judgment  given  that  the  plaintiff  take 
^  by  his  writ,  and  that  the  defendant  go  thereof 
tdsyW. 

Judgment  accordingly. 

(a)  SlocoMb't  Gate,  Cre.  Car.  443. 
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[TSi^sdai,.  The  Queen  against  BlING  and  Othen 

JWiiy  7lh.]  ^  ^ 

Indictment        nPHE  defendants  were  indicted  at  the  Central  C 

charged  lliat  .1.  , 

the  defendants  Court  for  a  Conspiracy.     The  first  count  ol 

conspired  "to       ,.  ^  ,, 

cheat  and  de^      dictment  was  as  follows. 

^'.tX^'of       "  The  jurors  "  &c  *^  that  William  Henry  K 
^^tf"^  of*  &c.,  "attorney  at  law,  £m«(y  Ann  Bird, 
divers  large        g^^     a  ^idow,    Anna   DoTcas  Phillips,   late   o 

guantUtes  ff 

their goodMt"      « spinster,    and    Atigusta  Ann   Birch^    late  o 

that,  in  pur- 
suance of  the 

conspiracy,  defendant  B,  fraudulently  ordered  and  obtained  upon  credit,  from  \ 
C  iV,i  upholsterers,  divers  goods,  to  wit  &c.,  of  the  said  W.  W,  and  C  Wl  (tbe  i 
stated  a  like  obtaining  on  credit  from  other  tradesmen  named,  and  from  cA 
names  were  unknown);  and  that,  in  further  pursuance  &c. ,  and  in  order  that  tbt 
might  be  taken  in  execution  and  sold  as  af^r  mentioned,  defendants  ordered  tl 
be  deliTered  by  W.  tV,  and  C  tV.  &c.  at  the  house  of  B.f  one  of  tbe  defendanb 
were  so  delivered  and  never  paid  for ;  and,  in  further  pursuance  &c^  and  in  ord 
allowed  them  to  continue  in  her  house  till  they  were  taken  in  execution  as  after  i 
That  defendants,  in  further  pursuance  &c  ,  didfuUeUf  and Jrauduienify  pretend  i 
debts  were  due  from  defendant  B,  to  K,  and  P.,  two  others  of  the  defendants ;  i 
P.  did,  to  obtain  payment  of  such  fictitious  debts,  by  collusion  with  B.,  commei 
against  B. :  that,  in  further  pursuance  &c.,  K.  and  P.  coUusively  signed  judgm 
B,  in  the  said  actions,  and  issued  execution  thereon,  by  virtue  of  whidi  the  s 
before  the  expiration  of  the  times  6f  credit,  were  taken  in  execution  and  sold  lo 
said  fictitious  debts :  and  so  the  jurors  &c.  found  that  defendants,  in  manner  i 
aforesaid,  did  cheat  and  defraud  the  said  IT.  fV.  and  C  IV.,  &c.,  of  the  said  goo 

Defendants  being  convicted,  and  sentence  passed  at  the  sittings  under  stat 
1  fV,  4.  c  70.  t.  9.,  and  motion  made  to  srrest  the  judgment  for  defect  in  the  ir 

Held,  by  the  Court  of  Queen's  Bench,  that  the  indictment  was  good.  £ 
brought  upon  the  judgment. 

Held,  by  the  Court  of  Exchequer  Chamber,  that  the  indictment  was  bad:  k 
words  alleging  conspiracy  shewed  a  design  to  injure,  not  tradesmen  indefinite 
dividuals,  and,  therefore,  either  the  persons  ^ould  have  been  named,  or  an  ex( 
ftir  not  naming  tliem:  and  that  the  allegation  of  conspiracy  was  not  aided  by  tbe 
And  that  the  overt  acts  themselves  did  not,  either  in  connection  with  the  allegati 
spiracy,  or  independently,  amount  to  indictable  misdemeanours. 

Error  being  assigned  on  the  ground  that  the  sentence  pronounced  at  Nisi 
faulty,  the  Court  refused  to  notice  a  statement  of  tlie  sentence  embodied  in  the 
of  the  record,  but  required  tlie  plaintiffs  in  error  to  bring  up  the  postea  itseli 
sentence  indorsed  :  and  they  granted  a  certiorari  for  that  purpose. 

Semble  that,  under  the  statute,  a  sentence  that  defendant  be  imprisoned  for  a 
mcncing  from  the  time  when  he  shall  be  actually  taken  into  custody  is  correct 

Quaere,  whether,  in  such  sentence,  it  be  necessary  to  use  the  words  "  ] 
sidcred." 

Judgment  being  reversed,  defendant  K.,  who  was  still  under  imprisonroem 
rlMfged  by  order  (in  vacation)  of  a  Judge  of  the  Court  of  Queen's  Bench 
Chambers. 


ciiQtlels. 

And  the  jurors "  &c.  "  that  the  said  E.  A.  Birch 
-wards,  to  wit  on"  &c.,  "  at"  &c.,  "and  withiiuthe 
dictioa  aforesaid,  did,  in  pursuance  of  the  said 
piracy,  fraudulently  order  and  obtain  upon  credit 
t  William  Ayscotigh  Wilkinson  and  Charles  Wilkinson^ 
Disterers  in  the  city  oi  London,  divers  goods  and  chat- 
oT  great  value,  to  wit  of  the  value  "  &c.,  "  of  and 
oging  to  the  said  W.  A.  W.  and  C.  W. ;  from  3-auS: 
iikwaite  and  WiUiam  Jones,  silversmiths,  of  fVest- 
Her,  divers  goods  and  chattels  of  great  value,  to 
'  &c.,  "of  and  belonging  to  the  sud  F.  B.  and 
f.;  from  JoAn  White  and  Charles  While,  wine  mer- 
its, of  London  aforesaid,  divers  good*  and  chattels 
nat  value,  to  wit "  &c.,  "  of  and  belonging  to  the 
J.  W.  and  C.  W. ;  from  Charles  Town  and  Emanuel 
'■aud,  silversmiths,  of  Westminster  aforesaid,  divers 
k  and  chattels  of  great  value,  to  wit "  &c.,  "  of  and 
aging  to  the  said  C.  T.  and  E.  E. ;  and  from  divers 
T  tradesmen,  the  liege  subjects  of  our  Lady  the 
en,  whose  names  are  to  the  jurors  unknown,  divers 
T  goods  and  chattels  of  great  value,  to  wit"  &&, 


784  [Q.  B.   £AST£R  TERM, 

ro/ume  VIL    goods  and  chattels  micht  be  taken  in  execution  and 

ri8 1-4.1  .  . 

^  '-^  sold  as  hereinafter  mentioned,  order  and  direct  that  the 
The  QuBiM  ga5(j  goods  and  chattels  so  fraudulently  obtained  on 
KiKo.  credit  as  aforesaid  should  be  delivered  by  the  said 
several  tradesmen  respectively  at  the  house  of  the  said 
E.A.Birckj  in"  &c,  "in  the  county "&c.;  and  that 
the  said  goods  and  chattels  were  so  delivered  at  the  said 
house  in  accordance  with  the  said  order  and  direcdoo; 
and  that  no  payment^  reitiuneration  or  satisfaction  for 
the  said  goods  and  chattels  was  at  the  time  of  such  de- 
livery or  at  any  other  time  made  by  or  on  behalf  of  the 
said  E.  A.  Birch,  JV.  H.  King^  A.  D.  Phillips,  and  A- A. 
Birch,  or  by  or  on  behalf  of  any  or  either  of  them,  to 
the  said  several  tradesmen  hereinbefore  mentioned,  or 
whose  names  as  aforesaid  are  to  the  jurors  unknown, 
or  to  any  or  either  of  them,  or  to  any  other  persons' 
or  person  authorised  by  them  or  any  or  either  of  them 
receive  the  same.  And  "  "  that,  in  further  pursuance 
the  said  conspiracy,  and  in  order  that  the  said  goo(K^ 
and  chattels  might  be  taken  in  execution  and  sold  a.^ 
hereinafter  mentioned,  the  said  E,  A.  Birch  did  then  an^- 
there,  and  within  the  jurisdiction  aforesaid,  allow  and  pro '" 
cure  the  said  goods  and  chattels  so  delivered  as  afore- 
said to  continue  and  be  in  her  said  house  until  the^ 
were  taken  in  execution  as  hereinafter  mentioned. 

'«  And"  "that  afterwards,  to  wit  on"  &c^  «atll»^ 
parish  "  &c.,  "  and  within  the  jurisdiction  aforesaid,  tb^^e 
said    IV.  H.  King,  E.  A.  Birch  and  A.  D.  Phillips,  in 
further   pursuance  of  the  said  conspiracy,  did  fiilselj 
and  fraudulently  pretend  that  certain   debts  were  due 
and  owing  from  the  said  E.  A.  Birch  to  the  said  /f.i^ 
King  and  A.  D.  Phillips  respectively,  to  wit  a  fictiw 
debt  of  2145/.  Il5.  6d.  pretended  to  be  due  and  own 
from  the  said  E.  A.  Birch  to  the  said  W.  //.  King,  sni 
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ttious  debt  of  5I4>/.  165.  pretended  to  be  due  and  Q<«w«*<  Bench, 
ing  from  the  said  E.  A.  Birch  to  the  said  A*  Z>. 
iUipi.  And  that  then  and  there,  and  within  the  '^'*»«  ^*"" 
isdiction  aforesaid,  the  said  W.  H.  King  and  A»  D.  K'^^* 
ilUpt  did,  in  further  pursuance  of  the  said  conspiracy, 
1  in  order  to  obtain  payment  of  such  false  and  fie* 
ous  debts,  commence  and  cause  to  be  commenced 
(pectively,  by  collusion  with  the  said  E.  A.  Birch^ 
parate  actions  at  law  against  the  said  E.  A*  Birch  in 
er  Majesty's  Court  of  Queen's  Bench  at  Westminster 
A  in  Her  said  Majesty's  Court  of  Common  Pleas  at 
'estminster.  And  that  afterwards,  to  wit  on  "  &c.,  '^  in 
rther  pursuance  of  the  said  conspiracy,  to  wit  in  the 
rish"  &C.,  *'and  within  the  jurisdiction  aforesaid, 
igments  were  coUusively  signed  and  caused  to  be 
ped  by  the  said  }V.  H.  King  and  A.  D.  Phillips  re- 
ectively  in  each  of  the  said  actions  for  want  of  a  plea. 
)dthat  afterwards,  to  wit  on  "  &c.,  ^Mn  further  pursu- 
oeoFthe  said  conspiracy,  to  wit  in  the  parish"  &c, 
uid  within  the  jurisdiction  aforesaid,  certain  writs  of 
ri  facias  were  coUusively  sued  out  and  caused  to  be 
sd  out  by  the  said  fV.  H,  King  and  A.  JD.  Phillips 
on  the  respective  judgments  so  obtained  by  collusion 
aforesaid,  by  virtue  of  which  writs  the  said  goods 
d  chattels,  so  fraudulently  obtained  as  aforesaid  from 
\  said  several  tradesmen  before  mentioned  and  the 
d  several  tradesmen  whose  names  as  aforesaid  are  to 
\  jurors  unknown,  were,  within  the  parish "  &c., 
nd  within  the  jurisdiction  aforesaid,  on  "  &c.,  ^'  and 
ore  the  expiration  of  the  said  respective  times  of 
dit,  taken  in  execution  and  sold  in  due  course  of 
in  order  to  satisfy  the  fictitious  debts  falsely  and 
idulently  alleged  to  be  due  and  owing  from  the  said 

3  G  3 
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•^      respectively. 

The  QuiiN  ti  ^jjj  gQ  jj^g  jurors  aforesaid,  upon  their  oath  afore- 
I^»«-  said,  find  that  the  said  fV.  H.  King,  E.  A.  Birch,  A.D. 
Phillips  and  A.  A.  Birchy  at "  &c,  **  and  within  the 
jurisdiction  aforesaid,  in  manner  and  by  the  mens 
aforesaid,  unlawfully  did  cheat  and  defraud  the  siid 
fV.  A.  Wilkinson  and  C.  Wilkinson,  the  said  JP.  Brmtk- 
rtaite  and  W.  Jones,  the  said  J.  White  and  C  White^  the 
said  C.  Town  and  E.  Emanuel,  and  the  said  other 
tradesmen,  liege  subjects  of  our  Lady  the  Queen,  who 
supplied  the  said  goods  and  chattels  as  aforesaid  bet 
whose  names  are  to  the  jurors  unknown,  respectivelyi  of 
the  said  goods  and  chattels.  To  the  great  daniage  of 
the  said  several  persons  so  supplying  the  said  goods « 
aforesaid,  to  the  evil  example  *'  8ic.,  **  and  against  the 
peace  "  &c. 

There  were  thirty  two  other  counts,  all  chargio; 
conspiracy. 

The  indictment  was  removed  into  this  Court  by  cer- 
tiorari :  and  the  defendants  King,  E.  A,  Birch  and  A»^ 
Birch  appeared  and  pleaded  Not  guilty.  On  the  trialf 
before  Williams  J.,  at  the  sittings  in  Middlesex  ifier 
Hilary  term,  1844,  the  defendants  Kir^  and  K  A.  Bird 
were  found  guilty  on  the  first  count,  and  acquitted  on 
all  the  others ;  and  A.  A*  Birch  was  acquitted  on  the 
whole  indictment*  Sentence  of  imprisonment  (a)  wis 
pronounced  at  the  same  sittings  on  the  two  defendaoti 
who  were  convicted. 

In  Easter  term,  1844,  Godson  for  E.A,Birchi  vA 
Pashley  for  W.  H.  King,  obtained  a  rule  to  shew  cause 
why  the  judgment  should  not  be  amended  by  arresting 

(a)  See  p.  805,  post. 
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it  as  to  these  defendants.      Regina  v.  Noii  {a)  was  cited   Queen*i  Bench. 
as  to  the  practice.     In  the  same  term,  ^        '•* 

Tbe  QuiBK 
▼. 

Uumfrey  and  M.  Chambers  shewed  cause.  The  King. 
coont  is  good,  as  stating  a  conspiracy  to  do  unlawful 
acts,  and  overt  acts  done  in  consequence,  which  are 
themselves  unlawful.  Regina  v.  Parker  (b)  was  men- 
tioned in  moving  for  this  rule;  but  there  the  indictment 
did  not  say  whose  the  goods  were ;  otherwise  it  would 
probably  have  been  held  ftifficient.  Here  the  indictment 
states  that,  and  is  more  particular  in  other  respects.  If 
tbe  allegation,  that  the  defendants  conspired  to  de- 
fraud certain  tradesmen  of  their  goods,  be  not  suf- 
ficiently clear,  it  is  made  so  by  the  detail  of  acts 
done  in  pursuance  of  the  conspiracy.  [WiUiami  J. 
Oaght  not  the  indictment  to  be  good  independently  of 
the  overt  acts  ?j     The  principal  offence  is  well  laid  if 

it  appear  on  the  whole  indictment  that  an  unlawful 
conspiracy  took  place.     *^  Where  the  act  is  in  itself 

ill^al,  it  is  not  necessary  to  state  the  means  by  which 
the  conspiracy  w^s  effected."  *^  But  where  the  act  only 
becomes  illegal  from  the  means  used  to  effect  it,  the 
illegality  of  it  should  be  explained  by  proper  state- 
ments:" 2  iZMS5.  on  Crimes^  692  (c).  The  reasoning  of 
Liord  Mansfield  in  Rex  v.  Spragg  (d)  explains  this  point. 
There  the  defendants  were  charged  with  conspiring  <'  to 
indict,  and  cause  to  be  indicted,"  fF.  G.  for  an  offence 
punishable  capitally ;  and  overt  acts  were  alleged.  It 
was  objected  that  no  criminal  conspiracy  appeared, 
since  it  was  not  alleged  that  the  defendants  conspired 
fiilsely  to  indict,   nor  did   it  appear  for  what  offence 

(a)  4  Q.  B.  768.  (6)  S  Q.  B.  292. 

(c)  3d  ed.    Bj  Greavet.  {d)  2  Burr.  993. 


liefore  had,  actually  did,  falsely,  wickedly 
ciously,  and  without  any  reasonable  or  prol 
indict  this  man  ;'  and  the  vei^  indictment  1 
ticuUrly  specified  in  ihe  present  one.  So  t 
a  complete  formed  conspiracy,  actually  carr 
ecution."  In  Rex  v.  Seward  (a)  Lord  Dt 
said :  "  An  indictment  for  conspiracy  oug 
either  that  it  was  for  an  unlawful  purpose 
a  lawful  purpose  by  unlawful  means."  | 
man  C.'J.  The  words  "  at  least "  should 
that.]  The  latter  part  of  the  judgment 
although  the  conspiracy  itself,  as  alleged, 
pear  criminal,  yet,  if  overt  acts  of  a  crimini 
set  forth,  the  averment  of  the  execution  r 
upon  the  statement  of  the  conspiracy. 
man  C  J.  llie  objection  taken  here  wa 
charge  of  conspiracy  is  limited  by  the  ove 
that  the  statement  as  to  these  does  not  suffi 
a  guilty  knowledge.  Patteson  J.  That  I 
proper  allegation  of  false  pretences.]  Frai 
lusion  are  averred  throughout;  and  there 
statement  at  the  end  that  the  defendants  did 
and   by  the  means  aforesaid,  cheat  and   i 
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the  said  goods  and  chattels.     It  is  not  necessary  that  Queen*s  Bench. 

the  fraud  stated   as  an   overt  act  should   be  alleged  '■         '"^ 

as  specially  as  in  an  indictment  for   false  pretences.  ^®  Quum 

The  indictment  in  Rex  v.  Gill  {a)  was  less  particular  Kino. 
than  this. 

Kelly  and  Pashley,  for  Kingj  and  Godson  and  Flood, 
(or  E*  A.  Birch,  contra.  The  count,  as  to  the  con- 
spiracy itself,  is  more  defective  than  the  first,  which  was 
held  bad,  in  Regina  v.  Parker  (b).  No  means  are  stated 
here,  by  which  the  tradesmen  were  to  be  defrauded ; 
and  a  defect  in  stating  the  means  was  held  fatal  in 
Regina  v.  Peck  (c).  In  Regitia  v.  Kenrick  (d)  the  in- 
dictment would  clearly  have  failed  if  the  allegation 
of  the  false  pretences  by  which  the  conspiracy  was  to 
operate  had  been  deemed  insufficient.  [Patteson  J. 
mentioned  Rex  v.  Fonxie  (e)."]  In  Rex  v.  Biers  {g)  judg- 
ment was  arrested  for  a  defect  in  the  first  count,  though 
there  was  another  count  charging  a  conspiracy  '^  to  in- 
jure, oppress,  aggrieve,  and  impoverish  **  the  prosecu- 
tors *'  by  divers  false,  artful,  and  subtle  stratagems  and 
contrivances.''  In  Rex  v.  Richardson  {K)  an  indictment 
for  conspiring  to  defraud  the  prosecutor  of  the  fruits 
of  a  verdict  and  a  certificate  obtained  by  him  was  held 
too  general.  Further,  this  indictment  alleges  a  con- 
spiracy to  defraud  ^'  certain  liege  subjects  of  our  Lady 
the  Queen,  being  tradesmen,"  of  their  goods.  But  the 
count  should  either  have  stated  the  names  of  these 
parties,  or  that  they  were  to  the  jurors  unknown,  or 

(a)  2  B.i  JUL  204.  (b)  S  Q.  B.  292. 

(c)  9  A.  4-  E.  686.  id)  S  Q.  B.  49. 

(e)  4  Car,  i  P.  592.  (g)  I  A.  ^  K  327. 
{h)  1   Af.  §•  Rob,  402. 
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▼. 
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have  made  it  appear  that  they  could  not  be  knomii  k* 
cording  to  the  rules  stated  in  1  Siari.  Qriwu  PL  18S- 
188  (a).    [Patteson  J.   In  Regina  ▼•  Pedc(b)  tbe  objec- 
tion, that  the  indictment,  in  alleging  the  ccmspincy,  did 
not  name  the  parties  to  be  imposed  upoo,  was  repu- 
diated.]     In  Rex  V.  De  Berenger  {e)  and  AgiM  v. 
Peck{b)  the  parties  could  not  be  named;  but  this  wis 
manifest  from  the  indictment  itself;    The  rule  on  tUs 
subject  is  discussed  in  2  Russ.  on  Crimea  p.  695  (if)* 
note  {a)  by  the  last  editor,  who  suggests  that  where 
the  conspiracy  is  shewn  to  have  gone  so  &r  that  tbe 
individuals  who  were  to  be  affected  by  it  are  iioer^ 
tained,  they  ought  to  be  named.     It  b  also  an  objec- 
tion here,  that  the  defendants  are  charged  with  coa— 
spiring  to  defraud  divers  tradesmen  of  their  goodgj 
not  adding  <*  respectively •''    The  overt  acts  rtated  i 
this  count  are  depended  upon  as  supporting  the 
vious  general  charge;  but  they  are  not  connected 
averment  with  the  persons  there  mentioned.    It  u 
that  the  defendants  conspired  to  cheat  certain 
men,  and  then  particular  acts  are  alleged,  of  obtsinuB^ 
goods  from  W*  and  W.  uphobterers,  and  others;  bat  it   ^* 
not  shewn  that  they  are   the  tradesmen  before 
tioned.     In  Rex  v.  Spragg  (e)  the  connexion 
the  general  statement  of  conspira^  and  the  overt  m 
was  obvious ;  for  the  count  first  chai^ged  a  conspitscjr 
indict  W.  G.  for  a  capital  crime,  and  it  then  aDeg^^ 
that  the  defendants,  according  to  the  conspiracy  ibr^^ 
said,  indicted  W*  G.  for  forgery.     Again,  the  statene^'^ 
of  overt  acts  in  tliis  indictment  does  not  all^  anjthio^ 
amounting  in  point  of  law  to  a  fraud.     It  b  not  tmto 


(a)  Sd  ed. 

(c)  SAT.  j-  S.61. 

(<f)  2  J^wrr.  993. 


(d)  Sd  ed. 
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that  Mrs.  Birch,  when   she  obtained  the  goods,  was  QueefCs  Bench. 
unable  to  pay  for  them,  or  that  the  time  of  credit  had      *"         '-^ 
ever  expired ;  the  charge  is  merely  that  she  procured     '^^  Qo««k 
goods  on  credit,  which  is  no  offence,  and  handed  them        l^iw* 
to  another  person.      The  word  ^^fraudulently"  here, 
without   the   statement  of  any  ground  for  imputing 
fraud,  is,  as  Lord  Denman  C.  J.    said  in  Regina  v. 
Peck  (a),  merely  an  expression  of  the  prosecutor's  opi- 
nion.   The  subsequent  proceeding  to  execution  is  said 
to  be  grounded  on  fictitious  debts  :  but  the  fiction  is 
among  the  parties  themselves,  and  is  not  shewn  to  have 
operated  upon  the  creditors.     [Patteson  J.  The  pro- 
ceedings are  stated  to  have  been  collusive  and  in  pur- 
suance of  the  conspiracy.]     The  defendants  are  alleged 
to  have  falsely  pretended  that  certain  debts  were  due 
from  Birch  to  King:  but  it  is  not  said  to  whom  the 
pretences  were  made ;  nor  are  they  negatived.     [Lord 
Herman  C.  J.  Do  you  say  that  the  overt  act  must  be 
stated  as  a  complete  criminal  act?]     It  must  appear 
calculated  to  effect  what  is  alleged  as  the  object  of 
the  conspiracy.     Nothing  is  stated  here,  as  an  overt 
act  affecting  any  prosecutor,  which  a  mercantile  man 
might  not  have  done  without  incurring  the  charge  of 
fraud  :  no  deception  upon  the  creditors  is  alleged ;  nor 
does  it  even  appear  that  there  was  any  contrivance  by 
which,  when  the  credit  expired  and  the  seller  came  to 
demand  payment,  the  goods  should  be  placed  out  of 
bb  reach.     {Patteson  J.  It  is,  in  effect,  so  stated.]   The 
conclusion,  *^  and  so  the  jurors ''  '^  find  that  the  **  de- 
fendants,   **in   manner  and   by  the  means  aforesaid, 
unlawfully  did  cheat  and  defraud  the  said   W.  A.  WJ* 

(a)  9^.  j-  £.693. 
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Foiunie  Fii.     &c.,  "  of  the  Said  goods  and  chattels,"  not  only  docs 
not  aid,  but  is  faulty  as  making  the  count  include  two 


The  Qauw     Jigtinct  charges ;  conspiracy,  and  a  fraud  not  taid  to 
.  K'"°*         have  been  committed  in  pursuance  of  the  conspiracy. 

The  words    ^^and  so'*    refer    only   to   the  fictiuoos 

judgments  and  execution. 

Lord  Denman  C.  J.    I  am  of  opinion  that  thb  ooaat 
is  sufficient.     The  general  form  used  in  Sex  v.  Gill(fi) 
has  constantly  been  held  good.     Holroyd  J.  says  there  : 
"  The  conspiracy  is  the  offence ;  and  it  is  quite  suffi- 
cient to  state  only  the  act  of  conspiring  and  the  olgecC 
of  the  conspiracy  in  the  indictment.     Here  it  is  stated 
that  the  parties  did  conspire,  and  that  the  object  was 
obtain,  by  false  pretences,  money  from  a  particular  pel 
son.    Now,  a  conspiracy  to  do  that  would  be  indictabl* 
even   where   the   parties    had   not  settled   the 
to  be  employed.^     He  does  not  lay  it  down  that  a 
spiracy  must  be  alleged  to  defraud  a  person  describ*=2 
by  name.    And  there  are  many  cases  where  parties 
conspire  to  injure  others,  without  anticipating  who 
particular  persons  will  be.     I  am  not  prepared,  ibei 
fore,  to  say   that  the  first  part   of  this  count  is  n^ 
good.     But,  if  it  were  not  so.  Rex  v.  Spragg  (b)  sbc^^ 
that  the  overt  acts  may  support  it.     The  objection,  ti^  ^ 
the  individuals    mentioned   to  have   been   affected  k-^J 
them  are  not  shewn  to  be  those  against  whom  the  S^* 
fendants  conspired,  is  answered  by  the  remark  nutcf^ 
before,  that,   in  the  conspiring,  particular  individnak 
may  not  have  been  contemplated.     It  was  argued  thai 
the  overt  acts  limit  the  allegation  in  the  first  part  of  the 

(a)  2B.^  Aid,  204.  {b)  2  Burr.  993. 


VII.  VICTORIA.]  793 

indictment,  and  that,  even  if  that  shewed  a  criminal  con-  QueetCs  Bench, 
spiracy,  the  statements  afterwards  reduce  it  to  some*      *-         '^ 
thing  not  indictable.     But  I  think  that  result  does  not     The  Qa»N 
follow,  even  if  the  overt  acts  alleged  are  innocent;  the        Kino. 
only  object  of  those  being  to  give  information  of  the 
particular  facts  by  which  it  is  proposed  to  make  out  the 
conspiracy,  and  the  mode  in  which  the  prosecutor  as- 
serts that  it  was  carried  into  effect.    As  to  the  last  para- 
graph, I  think  it  does  not  contain  any  distinct  charge, 
but  is  only  an  unnecessary  summing  up. 

Patteson  J.  I  also  think  that  the  count  is  good. 
The  general  rule  as  to  naming  parties,  laid  down  by 
Mr.  Starkifj  applies  only  where,  from  the  nature  of  the 
case,  there  is  a  person  to  be  named :  in  conspiracy,  for 
example,  where  the  defendants  have  conspired  to  injure 
some  given  person :  but,  if  the  conspiracy  is  to  cheat  any 
persons  out  of  all  mankind,  the  rule  cannot  be  applied. 
In  Rex  V.  De  Berenger  (a)  no  one  could  know  who  would 
be  the  purchasers  of  stock  on  a  future  day.  So,  here,  it 
was  not  known  whose  goods  would  be  obtained  in  pur- 
suance of  the  conspiracy;  and  it  appears  by  the  overt  acts 
that  the  defendants  obtained  certain  goods  of  A.,  B.  and 
C,  and  other  goods  from  ^'  divers  other  tradesmen,  the 
liege  subjects "  &c.,  <*  whose  names  are  to  the  jurors 
unknown."  Therefore  I  think  that  the  part  of  the 
indictment  charging  the  conspiracy  is  good,  though  it 
does  not  name  the  persons  to  be  defrauded.  That  it  does 
not  particularly  specify  the  means,  is  no  objection,  ac- 
cording to  Rex  V.  GiU(b)»  So  the  indictment  stands, 
independently  of  the  overt  acts.  As  to  these,  when  the 
piresent  motion  was  made  I  understood  the  objection  to 

(a)  3  Af.  j-  S.67.  {b)  2  B.^  Aid,  204. 
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be  rather  that  the  overt  acts  were  not  consistent  with 
the  general  charge^  than  that  they  were  insuflBcient  to 
support  a  charge  of  conspiracy.  It  is  contended  that 
false  pretences  are  alleged,  and  the  pretences  not  nega- 
tived. But  no  false  pretence,  in  the  sense  alladed  to, 
is  laid  throughout  the  indictment  In  the  ordinary  case 
of  indictable  false  pretences  the  pretence  is  laid  as 
having  been  made  to  the  person  whose  goods  are  ob- 
tained ;  but  that  is  not  so  here ;  the  averment  is  only 
that  some  of  the  defendants  pretended  that  debts  were 
due  to  two  of  them  from  a  third,  in  whose  possession 
the  goods  were,  and  then  that,  in  pursuance  of  the 
conspiracy,  and'  for  the  purposes  stated,  the  two  com- 
menced actions  against  the  third  for  such  ficdtioos 
debts,  and  obtained  judgment  and  execution,  under 
which  the  goods  were  removed  before  the  times  of 
credit  had  expired.  That  is  a  complete  allegation  of  a 
fraud  upon  the  sellers:  and  the  argument  that  do 
such  fraud  appeared  was  founded  upon  a  fallacy,  the 
defendant's  counsel  arguing  upon  each  alleged  act  with- 
out reference  to  its  being  laid  as  done  in  pursuance  of 
the  conspiracy. 


Williams  J.  I  agree  as  to  the  fallacy  just  pointed 
out.  The  gist  of  the  present  indictment  is  the  con- 
spiracy; and  the  question  comes  to  this,  whether  a  good 
charge  of  conspiracy  is  laid.  I  agree  with  my  Lord,  and 
with  my  brother  Patteson^  as  I  understand  his  statement 
of  opinion,  that  there  is  here  a  good  charge  of  con- 
spiracy ;  and  I  think  the  case  differs  from  Regina  v. 
Parker  (a),  where  the  indictment  was  for  conspiring  to 
defraud  individual  persons  of  goods,  but  did  not  state 


(a)  3  a.  B.  292. 
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whose  the  goods  were.     If  the  overt  acts  here  are  to  be  QiMvn*f  Senek. 
brought  under  consideration,  there  is  none  which  is  not      *■         *-^ 
consistent  with  the  general  charge  of  conspiracy.     The     The  Quikn 
objection  seems  to  be  that,  in  such  an  indictment,  each        Kma. 
overt  act  must  be  a  criminal  act.     But  that  is  not  so. 
These  allegations  are  meant  to  be  a  sort  of  index,  and 
to  give  the  defendant  a  view,  which  perhaps  he  is  not 
entitled  to,  of  the  mode  in  which  the  charge  is  traced 
out.     All  the  overt  acts  here  are  consistent  with  the 
charge  of  a  conspiracy  **  lo  cheat  and  defraud  certain 
liege  subjects  **  &c.  "  of  their  goods.''     It  is  said  that 
the  charge  of  conspiracy  is  not  properly  stated  for  want 
of  the  word  **  respectively :''  but  there  is  no  rule  that  we 
are  perforce  to  read  the  expressions  of  an  indictment  so 
as  to  make  nonsense  of  it,  and  murder  a  plain  and  in- 
telligible meaning  (a). 

Rule  discharged. 

(a)  ColeritUfe  J.  was  sitting  at  Nisi  Prius ;    Wightvum  J.  in  tlie  Bail  • 
Court 


IN  THE  EXCHEQUER  CHAMBER. 
(Error  from  the  Queen's  Bench.) 

King  and  Another  aqaimt  The  Queen.  saturdajf, 

^  ^  June  14th, 

1845. 

^I^HE  defendants  Kit^  and  E.  A.  Birch  brought  error  ^^  marginal 

in  the  Exchequer  Chamber.     The  transcript  of  JJ^*  •**  p '*^-' 
the  record,   returned  into   that  Court,   set  forth   the 
proceedings  down  to  verdict,  and  continued  as  follows. 

'*  And  thereupon,  to  wit  at  the  same  sittings  at  Nisi 
Prius,  according  to  the  form  of  the  statute  in  that  case 
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Foiume  viL    made  and  provided,  the  said  Sir  John  fVilliams^  Knight, 

'        the  said  justice  so  assigned  as  aforesaid,  did  pronounce 

K'**o        judgment,  and  did  order  and  adjudge  that  the  said  W. 
The  Qusxy.     fj.  King,  for  his   offences  aforesaid  whereof  be  is  so 
convicted  as  aforesaid,   be  imprisoned  in  the    Queen^s 
prison  for  the  space  of  eighteen  calendar  months,  such 
imprisoAment  to  commence  on  the  day  on  which  the 
said  W.  H.  King  shall  be  actually  taken  to  and  confined 
in  prison :  and  the  said  E.  A.  Birchy  for  her  offences 
aforesaid  whereof  she  is  so  convicted  as  aforesaid,  be 
imprisoned  in  the  said  prison  for  tlie  space  of  nine 
calendar  months,  such  imprisonment  to  commence  on 
the  day  on  which  the  said  £•  A.  Birch  shall  be  ac- 
tually taken  to  and  confined  in  prison.     And  there- 
upon, all  and  singular  the  premises  being  seen  and  fully 
understood  by  the  Court  of  our  said  Lady  the  Qoeeo 
now  here,  it  is   considered  and  adjudged    by  the  said 
Court  that  the  said  A.  A.  Birch  do  depart  hence  without 
day  in  this  behalf.^ 

The  errors  specially  assigned  were,   in    substance: 
That  the  first  count  does  not  shew  any  indictable  cozh 
spiracy  or  other  indictable  misdemeanour :   That  the 
alleged  conspiracy   is   not   stated   with   sufficient  cer- 
tainty:   That   the  count  does  not  name  the  persons 
whom  the  defendants  conspired  to  defraud,  nor  aver 
that  their  names  are  to  the  jurors  unknown.     '^  That 
the  judgment  pronounced  against  the  said  W.  H.  Kif^ 
and  £•  A.  Birch  at  the  sittings  at  nisi  prius  in  the  said 
record  specified  was  and  is  ill^al/'     And  ^^  that  the 
said   record   fails  to  shew   the  judgment  pronouoced 
against  the  said   fV.  H.  King  and  £.  A.  Birch  at  tbe 
sittings  at  nisi  prius  in  the  said  record  specified  to  be  a 
valid  and  legal  judgment"    Joinder  in  error. 
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The  case  was  argued  in  Easter  vacation  {May  9th )»   Qveen't  Bmch, 

1845,  before  Tindal  C.  J.,  Coltman,  Matde  and  CresS'  *___ 

weU  Js^    and   Pollock,   C.  B.,    Parkcy   JIderson    and         ^''^ 
Bidfe  Bs.  The  qJjkw. 

Pashleyf  for  the  plaintiffi  in  error,  King  and  E.  A. 
Birchj  defendants  below.     The  indictment  adB  judg- 
ment are  both  erroneous.      IParke  B.   Is  the  postea 
here?     The  judgment  given  at  nisi  prius  under  stat. 
1 1  G.  4.  &  1  ^.  4.  c.  70.  s.  9.  ought  not  to  be   with 
the  Court  of   Queen's    Bench,   but  indorsed  on  the 
postea;  that   is  the  proper   record,  and  we  ought  to 
aee  it      You    should    have    alleged    diminution   and 
brought  it  up.]     The  statute   directs   that  judgment, 
'^ben  pronounced  at  the  sittings,  '^  shall  be  indorsed 
^^n  the  record  of  nisi  prius,  and  afterwards  entered 
^on  the  record  in  Court,  and  shall  be  of  the  same 
^^^tae  and  effect  as  a  judgment  of  the  Court."     Here 
^    lias  been  entered  on  the  record.      It   will  be  as-  • 
^^XKmed  that  the  postea,  as  returned  by  the  Judge,  was 
^•■"■"ect.     The  proceedings  on  alleging  diminution   are 
slow.      [Tindal  C.  J.    The   matter  must  be  set 
t.      These  proceedings    may   perhaps    go  to   the 
of  Lords.     If  the  indorsement  on  the  postea 
es  not  to  be  accurate,  the  learned  Judge  can  cor- 
it.     Alderson   B.    If  the   objection    is  waived  at 
nt,  the  argument  can  be  taken  now.]     Then,  first : 
LA^  count  does  not  allege  an  indictable  conspiracy.     It 
^   ^^^Dt  necessary  to  question   the  authority  of  Hex  v* 
^^^^  (a).     There  the  indictment  named  the  persons  who 
^'^^^  to  be  defrauded ;  and  it  appeared,  as  Holroyd  J« 
^^^»     <^  that  the  object  was  to  obtain,  by  false  pretences, 
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money   from   a    particular    person:"    In   Rex  t.  Dc 
Berenger  {a)  it  was  impossible,  from  the  nature  of  the 
case,  to  name  the  parties*     [^Alderson  B«     They  were 
a  class.     The  individuals  might  become  known  after- 
wards.    Parke  B.     The  indictment  there  was  for  con- 
spiring to  injure  those  who  should,  on  FAruary  21st, 
purchase  shares  in  the  public  funds:  this  indictment 
does   not   allege  a  conspiracy  to   defraud   those  who 
should  sell  to  E.  A*  Birch.     In  a  case  before  me  at  the 
last  Norwich  assizes,  parties  were  indicted  for  a  con- 
spiracy to  cheat  any  person  whom  they  should  deal  with; 
the  conspiracy  proved  was  to  cheat  A^  B,  and  C    I 
thought  the  offences  different,  and  directed  an  acquittal; 
and  all  parties  seemed  to  acquiesce*     If  there  is  a  con- 
spiracy to  injure  given  persons,  who  are  unknown  to  the 
jurors,  it  should  be  stated  accordingly.]     In  Regina  v. 
Peck  (&)  the  conspiracy  alleged  in  the  first  count  was  to 
defraud  a  class,  those  who  should  bargain  with  two  of  the 
defendants  for  the  sale  of  goods ;  and  so  far  tbe  indictmeat 
was  held  good.  The  uncertainty  here  is  greater  than  in  the 
sixth  and  seventh  counts  of  the  indictment  in  (fConndl 
v.  The  Qjieai  (c),  where  the  defendants  were  accused  of 
conspiring  to  procure  divers  persons  to  meet  together  for 
the  purpose  of  obtaining,  by  the  intimidation  to  be  there- 
by created,  alterations  in  the  government :   and  this  was 
held  bad,  because,  as  Tindal  C  J.  stated,  *<  it  ought  at 
least  to  appear  from  the  context  what  species  of  fear 
was  intended,  or  upon  whom  such  fear  was  intended  to 
operate "  (d).     The  rule   is,  that   the   parties  affected 
by  the  crime  ought  to  be  named  or  described,  or  a  rea- 
son given  why  they  are  not.     That  was  acted  upon  la 


(a)  3  3/.  §•  S.  67. 
(c)  11  CL  iFin.  155. 


(6)  9  A.i  E,  686. 
(rf)  P.  235. 
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Regina  v.  Biss  (a)^  where  an  indictment  charging  the  QueeiCt  Bendu 
prisoner  with  the  murder  of  her  l^itimate  infant  child  ' 

was  held  insufficient,  because  it  described  the  deceased        Kiko 

T. 

only  as  **  an  infant  male  child,  aged  about  six  weeks,  The  Qohv. 
and  not  baptized."  If  the  name  of  the  party  injured 
may  be  omitted,  it  is  only  '^  in  cases  of  necessity ; " 
1  Stark.  Crim.  PL  188,  In  Regina  v.  Parker  (b)  judg- 
ment was  arrested,  because  the  indictment  did  not  say 
whose  goods  were  to  be  obtained  by  the  conspiracy :  the 
language  of  the  Court  in  that  case  applies  to  this*  It 
is  contended,  here,  that  the  averments  as  to  the  con- 
spiracy may  be  aided  by  the  overt  acts ;  but  the  very 
otknce  charged  is  the  conspiracy,  which,  therefore,  ought 
to  be  sufficiently  alleged  to  shew  that  that  illegal  act  was 
cxHnmitted.  And  here  all  the  overt  acts  are  innocent  in 
themselves.  In  Rex  v.  Spragg  (c)  the  overt  act  upon 
which  the  indictment  was  held  maintainable  amounted 
to  a  complete  legal  offence.  Lord  Denman  C.  J.  says 
in  Regina  v.  Kenrick  (d)  that  "  the  offence  **  of  unlaw- 
fully conspiring  **  has  been  held  to  consist  in  the  con- 
spiracy, and  not  in  the  facts  committed  for  carrying  it 
into  effect : ''  that  *^  the  charge  has  been  held  to  be 
safficiently  made  in  general  terms  describing  an  unlaw- 
ful conspiracy  to  effect  a  bad  purpose;"  but  that  ^^  there 
have  not  been  wanting  occasions  when  learned  Judges 
have  expressed  regret  that  a  charge  so  little  calculated 
to  inform  a  defendant  of  the  facts  intended  to  be  proved 
upon  him  should  be  considered  by  the  law  as  well 
laid;''  and  that  there  has  been  a  desire  to  restrain  ^*  its 
generality  within  some  reasonable  bounds."     In  Rex  v. 


(a)  8  Car.  §•  P.  773.  (6)  S  d  B.  292. 

(c)  2  Burr,  993.  {d)  6  Q.B.  61, 

3  H  2 
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Fcnxile  (a),  where  the  indictment  was  for  conspiring  "  to 
cheat  and  defraud  the  just  and  lawful  creditors"  of  the 
defendant  Farley  Lord  Tenterden  said :  *^  This  count 
appears  to  me  to  be  much  too  general.  It  does  not 
state  what  was  intended  to  be  done,  or  the  persons  to 
be  defrauded.  I  should  be  sorry  to  give  effect  to  so 
general  a  count  as  this."  [Pollock  C.  B.  The  indict- 
ment there  did  not  shew  what  the  creditors  were  to  be 
defrauded  of.]  In  B^x  v.  Biers  {b)  the  judgment  would 
not  have  been  arrested  if  the  second  count  had  been 
thought  good. 

The  judgment  here  is  erroneous  as  to  King^  because 
it  appears,  by  the  words  "  such  imprisonment  to  com- 
mence on  the  day  on  which  the  said  W.  H.  King  shall 
be  actually  taken  to  and  confined  in  prison,''  that  he 
was  not  present  when  sentence  was  pronounced.     The 
same   objection    arises    in   the  case  of  £.   A»  Birch. 
iParke  B.     The  statute  1 1  G.  4.  &  1  fF.  4.  c.  70.  *.  9. 
expressly  gives  the  power  of  ordering  imprisonment  la 
this  way :  and,  if  the  party  is  not  in  custody,  it  must  be 
so  done,  otherwise  he  might  keep  out  of  the  way  during 
whole   term    awarded.     Alderson  B.     Your    objection 
makes  the  words  of  the  statute  ineffectual.    Tindal  C.  J. 
The  cases  of  fine  and  imprisonment  are  both  provided 
for  in  the  same  general  words.     At  common  law,  judg- 
ment, except  of  outlawry,  cannot  be  pronounced  in  the 
party's  absence ;  but  here  is  an  express  statutory  pro- 
vision.    Itol/e  B.  read  the  words  of  s.  9  from  ^^  and  it 
shall  be  lawful"  to  the  end.]     Those  words  may  be 
meant  to  apply  only  when   the  defendant  is  present 


(a)  4  Car.  ^  P.  592.     The  defendants  there  were  acquitted  on  the 
merits. 
ifi)  I  A.^  E,  327. 
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The   objection  is   not  only  to  pronouncing  sentence  Queerd  Bench. 

when  the  party  is  absent,  but  to  giving  a  judgment  '___ 

which  shall  take  effect  From  a  future  time,  a  proceeding  ^'^° 
not  sanctioned  by  any  former  authority,  except  in  the  The  Qubin. 
case  of  judgments  given  at  the  same  time  for  distinct 
offences,  where  this  form  of  sentence  is  unavoidable. 
{Tindal  C.  J.  Here  the  statute  authorizes  it.  We 
have  nothing  to  do  with  the  difficulty.]  This  form  of 
sentence  leaves  it  at  the  option  of  the  prosecutor  when 
the  imprisonment  shall  commence.  [Pollock  C.  B.  If 
any  hardship  would  result  from  that,  the  defendant  may 
surrender.  The  sheriff  is  presumed  to  have  heard  the 
judgment,  and  is  bound  to  execute  it.  No  warrant  is 
needed.  Parke  B.  Words  cannot  be  plainer  than 
those  used  in  the  statute.  Maule  B.  There  might  pos- 
sibly have  been  a  difficulty  if  it  had  appeared  that  the 
defendants  were  present  at  the  time  of  the  sentence ;  but 
that  is  not  shewn.]  The  objections  to  the  form  of  the 
judgment  are  perhaps  excluded,  at  present,  by  the  want 
of  the  postea.  One  of  these  is,  that  each  defendant  is 
sentenced  for  his,  and  her,  *^  offences,"  whereas  neither 
is  convicted  of  more  than  one.  [Matde  J.  That  would 
be  cured  by  an  amended  postea  ] 

Cleasln/y  contra.  The  prosecutors  do  not  waive  the 
objection  that  the  judgment  is  not  properly  before  the  - 
Ck>urt»  l^Tindal  C.  J.  The  rest  of  the  argument 
may  be  heard  now,  and  we  can  grant  a  certiorari 
to  bring  up  the  postea.]  The  question  as  to  the  in- 
dictment is  whether,  taking  the  conspiracy  and  overt 
acts  together,  an  offence  is  shewn.  A  conspiracy  to 
defraud  tradesmen,   generally,   of  goods  is  indictable. 

3  H  S 
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*       jection   that  the  creditors   to  be  defrauded  were  not 

^"°  named.  The  rule  to  be  collected  from  1  Siarh  Crim. 
TbeQuixN.  PI,  182—188  is  only  that,  where  the  indictment  de- 
pends upon  injury  done  to  a  specified  person,  it  must 
name  him  or  state  that  he  is  unknown.  That  is  the 
principle  of  Regina  v.  Biss  {b).  [Maule  J.  Here  the 
conspiracy  is  laid  to  defraud  <^  certain  liege  subjects." 
If  it  had  been  ^^  a  certain  liege  subject,"  would  that 
have  been  sufficient?]  It  would,  if  the  count  had  gone 
on  to  shew  that,  in  pursuance  of  that  conspiracy,  the  par- 
ties defrauded  A*  B.  [MauU  J.  Then  you  rely  on 
the  overt  act  committed  against  a  given  person.  Bot 
when  you  say  in  the  charge  of  conspiracy,  *'  a  certain 
person ''  you  ought  to  name  that  person ;  and  it  is  the 
same  when  you  speak  of  ^^  certain  persons."  If  the  overt 
act  as  to  W.  A.  Wilkinson  and  C  Wilkinson  supports  this 
indictment,  you  should  have  stated  the  conspiracy  ac- 
cordingly.]  Rex  v.  Spragg  (c)  shews  that  the  overt  acts 
here  bear  out  the  indictment;  and  it  is  aided  by  the 
conclusion,  "  and  so  the  jurors "&c.  <^  find  that  the* 
defendants,  ^*in  manner  and  by  the  means  aforesaid, 
uulawfully  did  cheat  and  defraud  the  said  W,  A, 
Wilkinson  "'  &c.  [Cressfwell  J.  If  evidence  had  been 
given  here  of  a  conspiracy  expressly  to  defraud  A. 
and  /}.,  would  that  have  sustained  the  indictment? 
Would  it  have  been  sustained  by  evidence  of  a  con- 
spiracy to  defraud  without  knowing  who  the  parties 
injured  would  be  ?  Or  would  both  cases  equally  bare 
supported  the  indictment  ?  Parke  B.  If  each  would 
alike  bear  it  out,  the  indictment  is  uncertain.]    Tbe 

(a)   Sjl.iE.  686.  (6)  8  Car.  fr  P.  773. 

(c)  2  Burr,  993. 


no  objection  to  the  generality  of  the  second  count. 
rson  B.  If  it  had  been  thought  good,  judgment 
1  not  have  been  arrested.]  In  Bex  v.  De  Be^ 
^(c)  the  indictment  described  the  intended  effect 
I  conspiracy,  to  injure  those  who,  on  a  certain  day, 
d  buy  shares  in  the  government  funds,  but  did  not 
IS  to  name  the  persons  who  would  be  so  injured, 
renerality  was  necessary  ;  and  the  same  is  the  case 
The  only  difficulty,  perhaps,  arises  from  giving 
due  effect  in  construction  to  the  word  ^^  certain,*' 

comes  before  "  liege  subjects."  Taking  the  in- 
snt  as  a  charge  of  conspiracy  against  tradesmen 
lily,  put  in  practice  by  defrauding  particular  per- 
it  is  precise  enough,  and  comes  within  the  autho- 
f  Bex  V.  Spragg  {d).  [Parke  B.  Lord  Mansfield 
does  not  say  that  the  charge  of  conspiracy  is  well 
but  that  a  complete  offence  appears  afterwards. 

if  you  strike  out  the  charge  of  conspiring,  does 
QTence  remain  ?]  The  overt  acts  are  laid  as  done 
ursuance  of  the  said  conspiracy ; "  and  the  words 
lin  liege  subjects  "  may  be  taken  to  mean  those 
lamed.     [Alderson  B.  That  makes  the  first  charge  . 
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frauded.      Then   how  could  he   have  been   convicted 
of    conspiring  with   her  to  defraud  A.j   B.  and  CJ 
Maule  J.  The  acts  here  are  said  to  have  been  done  ^'in 
pursuance  "  of  the  conspiracy,  an  expression  which  may 
apply  where  the  act  and  the  conspiracy  are  not  ob- 
viously connected.    In  Sex  v.  Spragg  (a)  the  words  were 
'^  according  to  the  conspiracy,''  which  implies  more  ex- 
actly  that   the  two  things  accorded   with   each  other. 
Parke  B.    What  sentence  of  the  indictment  do  yoa 
rely  upon  here  as  pointing  out  the  offence  charged?] 
The  first  part  of  the  indictment  is  to  be  taken  as  em- 
bodied in  every  charge  of  an  overt  act.     The  whok 
must  be  read  together,  and  with  a  reasonable  construc- 
tion,    liex  V.  GiU{b)j  where  the  Court  sanctioned  a 
much  more  vague  form  of  indictment,  has  always  been 
upheld. 


Pashleyj  in  reply.  Rex  v.  Spragg  (a)  can  scarcely  be 
deemed  an  authority.  But,  assuming  that  the  law,  as 
affecting  that  particular  case,  was  rightly  laid  down,  it 
cannot  be  contended  that,  if  a  count  states  a  conspiring, 
and  then  adds  some  complete  charge  of  an  offence  in- 
dictable in  itself,  but  wholly  unconnected  with  the 
matter  preceding,  that  is  a  good  count  for  conspiracy. 
The  attempt  here  is  to  support  an  imperfect  allegation 
of  a  conspiracy  by  an  imperfect  statement  of  overt  acts, 
lie  Court  will  not  give  a  decision  tending  to  make  the 
law  of  conspiracy  more  lax  than  it  now  is. 

TiNDAL  C.  J.     We  will  consider  of  the  case,  but  will 
not  give  judgment  till  we  have  the  whole  of  the  record. 


(a)  2  Burr,  993. 


(6)  2B.^  Aid.  204. 
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Pashley  then  prayed  that  a  certiorari  might  be  dis-  Queen'*  Bench. 

J     vu                                                                                     184.5. 
pensed  with.  

King 

RoLFE  B.     We  must  have  the  case  in  such  a  form     xhe  Quebk. 
as  will  be  found  regular  if  it  goes  to  the  House  of 
liords. 

Pasldey  then  moved  for  a  certiorari,  which  was 
granted,  returnable  on  the  error  day  in  next  term. 

In  the  ensuing  term  {June  Sd),  before  Tindal  C.  J., 
Cresswell  and  Erie  Js.,  and  Pollock  C.  B.,  Parke^  AU 
dersofiy  Rolfe  and  Plati  Bs.,  the  'postea  was  delivered 
into  Court,  having  indorsed  upon  it  the  words  fol- 
lowing. 

**  Whereupon,  to  wit  at  the  same  sittings  of  Nisi 
Prius,  according  to  the  form  of  the  statute  in  that  case 
made  and  provided,  I,  Sir  John  JVilliamSy  Knight,  the 
said  justice  so  assigned  as  aforesaid,  do  pronounce  judg- 
ment, and  do  order  and  adjudge  that  the  said  William 
Henry  King^  for  his  offence  aforesaid,  whereof  he  is  so 
convicted  as  aforesaid,  be  imprisoned  in  the  Queen's 
Prison  for  the  space  of  eighteen  calendar  months,  sucli 
imprisonment  to  commence  on  the  day  on  which  the 
said  W.  H.  King  shall  be  actually  taken  to  and  confined 
in  prison  :  and  the  said  Emily  Ann  Birchj  for  her 
offence  aforesaid,  whereof  she  is  so  convicted  as  afore- 
said, be  imprisoned  in  the  said  prison  for  the  space  of 
nine  calendar  months,  such  imprisonment  to  commence 
on  the  day  on  which  the  said  E.  A.  Birch  shall  be 
actually  taken  to  and  confined  in  prison." 

Pashley  then  urged  that  the  judgment  as  stated  on 
the  postea  was  bad,  because  it  had  not  the  words  *^  it  is 
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'___  no  judgment?  (a)]     There  is  a  judgment,  but  an  erro- 

Ki^o         neous  one.     The  words  "  it  is  considered  "  have  never 

V. 

The  QuiiK.  been  dispensed  with.  Instances  of  the  strictness  ob- 
served as  to  this  part  of  the  judgment  are  found  in  1 SM. 
Abr.  77i,  Error  (tit  Enjtidgment\  (B),  pi.  22,  2S,  24. 
And  in  Dr.  Grenville  v.  The  College  of  Physicians  (h) 
Holt  C.  J.,  speaking  of  the  peculiar  statutory  power 
exercised  by  the  College,  says,  that  theirs  is  '^  a  new 
way  of  proceeding  unknown  to  the  common  law,"  and 
gives  as  an  instance  that  they  need  not  in  their  judgments 
say,  ^^  ideo  consideratum  est"  Other  authorities  oo 
the  subject  are  collected  in  Rex  v.  Kenvoorthy  (c),  where 
the  entry,  "  it  is  therefore  ordered,"  on  the  record  of  a 
trial  at  the  assizes,  was  held  to  be  no  entry  of  a  judg- 
ment. There  is  nothing  in  stat.  1 1  G.  4.  &  1  fT.  4. 
c,  70.  5.  9.  which  shews  an  intention  to  alter  the  law  or 
practice  in  this  respect 

The  Court  declined  to  hear  further  argument  now  on 
this  point 

Cur.  adv.  vidL 

TiNDAL  C.  J.   now   delivered   the  judgment  of  the 
Court 

In  this  case  the  learned  counsel  for  the  plaintiffs  in 
error  relied  mainly  upon  two  objections.  First,  tbt 
the  judgment  of  the  learned  Judge,  pronounced  at  Nisi 
Prius  under  the  provision  of  stat  11  G.  4.  &  1  ff.4. 
c.  70.  5.  9.,  was  erroneous,  inasmuch  as  it  was  entered 

(a)  See  the  observation  of  Abbott  C.J.  in  Rex  v.  Kenworthy,  I  A* 
C  711,  712. 
(6)  12  Mod.  386.  39a  (c)  1  B.  f  CTII. 
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the  postea  in  language  which  the  law  does  not  re-  Queen*s  Bench, 

ise  as  proper  for  that  purpose ;  and  he  cited  the L__ 

of  Bex  V.  Kemoorthy  (a)  and  the  several  authorities         ^'"^ 
tberein  referred  to.     The  form  used  on  the  postea  is,    ^h®  (lanm 
tib^t  the  Judge  pronounced  judgment,  and  did  order 
cmd  adjudge  &c.     We  do  not  think  it  necessary  to 
decide  whether,   where  the  judgment  is  pronounced 
under  the  act  of  parliament  above  mentioned,  the  usual 
ppropriate  language  where  judgment  is  given  by 
Coart,  viz.  ^*  it  is  considered,"  must  be  made  use  of  or 
but  perhaps  it  may  be  better  that  the  usual  and 
iblished  word  of  art  should  not  be  omitted  on  all 
fiiCtare  occasions. 

*3lie  second  and  more  important  objection  was,  that 
ua^  indictment  itself  was  bad:  and  we  are  all,  upon 
ideration,  of  opinion  that  this  objection  must  prevail. 
•  Pashley^  for  the  plaintiffs  in  error,  argued  that  the 
^i^^S  ictment  was  bad  because  it  contains  a  defective  state- 
sit  of  the  charge  of  conspiracy :  and  we  agree  that  it 
efective.     The  charge  is^  that  the  defendants  below 
viftspired  to  cheat  and  defraud  divers  liege  subjects, 
g  tradesmen,  of  their  goods  &c. ;  and  the  objection 
^Jiat  these  persons  should  have  been  designated  by 
tb^ir  Christian  and  surnames,  or  an  excuse  given,  such 
Wk»    tiiat  their  names  are  to  the  jurors  unknown ;  because 
tbi^  allegation  imports  that  the  intention  of  the  con- 
•piiriaors  was  to  cheat  certain  definite  individuals,  who 
iD'^sst  always  be  described  by  name  or  a  reason  given 
^^3^  they  are 'not;  and,  if  the  conspiracy  was  to  cheat 
inviefinite  individuals,  as  for  instance  those  whom  they 
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shoald  afterwards  deal  with  or  afterwards  fix  npoii)  it 
ought  to  have  been  described  in  appropriate  terms, 
shewing  that  the  objects  of  the  conspiracy  were,  at  the 
time  of  making  it,  unascertained,  as  was  in  fact  done  in 
the  cases  of  JRex  v.  De  Berenger  (a)  and  Hie  Queen  ?. 
Peck  (&) :  and  it  was  argued  that,  if,  on  the  trial  of  this 
indictment,  it  had  appeared  that  the  intention  was  doc 
to  cheat  certain  definite  individuals,  but  such  as  the 
conspirators  should  afterwards  trade  with  or  select, 
they  would  have  been  entitled  to  an  acquittal :  and  ve 
all  agree  in  this  view  of  the  case,  and  think  that  the 
reasons  assigned  against  the  validity  of  this  part  of  the 
indictment  are  correct. 

But  it  was  then  urged  by  the  learned  counsel  for  the 
Crown  that,  supposing  these  objections  to  be  well 
founded,  this  defect  in  the  allegation  of  the  conspiracj 
was  cured  by  referring  to  the  whole  of  the  indictment, 
the  part  stating  the  overt  acts  as  well  as  that  stating  the 
conspiracy ;  and  Rex  v.  Spragg  (c)  was  cited  as  an 
authority  that  the  whole  ought  to  be  read  together. 
The  point  decided  in  that  case  appears  to  have  been 
merely  this,  that,  in  an  indictment  for  a  conspiracTi 
though  the  conspiracy  be  insufficiently  charged,  yet,  if 
the  rest  of  the  indictment  contains  a  good  charge  of  a 
misdemeanour,  the  indictment  is  good.  Lord  Man^Ud 
distinguishes  between  the  allegation  of  the  unexecuted 
conspiracy  to  prefer  an  indictment,  as  to  the  sufficiencj 
of  which  he  gave  no  opinion,  and  that  of  the  actual 
preferring  of  the  indictment  maliciously  and  without 
probable  cause,  which  he  calls  a  completed  conspiracy 


(a)  3  Af.  ff  S.  67. 
(c)  2  Burr.  993. 


(6)  9A.  if  E.  B9S. 
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j^c^Cually  carried  into  execution ;  and  this  he  holds  to  be  Queen*s  Sench. 

ol^^rfy  suflScient;  and  no  doubt  it  was  so;  for,  rejecting    ' 

averment  of  the  unexecuted  conspiracy,  the  indict-         ^'^° 
undoubtedly  contained  a  complete  description  of  a    The  Quuir. 
common  law  misdemeanour. 

£at,  if  we  examine  the  allegations  in. this  indictment, 

•^here  is  do  sufficient  description  of  any  act,  done  after 

~^e     conspiracy,   which  amounts   to   a  misdemeanour 

-At  common  law.      None  of  the  overt  acts  are  shewn  by 

proper  averments    to    be  indictable.      The  obtaining 

S^ood.^  for    instance,    from   certain   named  individuals 

uporm      credit,  without  any  averment  of  the  use  of  false 

tokesTB  Sy  is  not  an  indictable  misdemeanour :  and,  if  it  is 

sfiid      '^hat,  because  it  is  averred  to  have  been  done  in 

purs  miA  snce  of  the  conspiracy  before  mentioned,  it  must 

be  t^s^lcen  to  be   equivalent   to   an    averment  that  the 

CMmsfii^jracy  was  to  cheat  the  named  individuals  of  their 

good  ^s^s  the  answer  is,  first,  that  it  does  not  necessarily 

follo^^i^^  because  the  goods  were  obtained  in  pursuance 

^f  tlm.  ^^  conspiracy  to  cheat  some  persons,  that  the  con- 

9p\td>^^^  was  to  cheat  the  persons  from  whom  the  goods 

.^ret^    obtained  :  they  might  have  been  obtained  from  A. 

^^  tWe  execution  of  an  ulterior  purpose  to  cheat  B,  of 

fiis  S^^ods.     And,    secondly,  another  answer  is,  that,  if 

^be  averment  is  to  be  taken  to  be  equivalent  to  one  that 

^t*^  Soods  were  obtained  from  the  named  individuals  in 

pursuance  of  an  illegal  conspiracy  to  cheat  and  defraud 

tbos&    "named  individuals  of  their  goods,  it  would  still  be 

^^ItSve  as  not  containing  a  direct  and  positive  averment 

^^   ^^lie  defendants  did  conspire  to  cheat  and  defraud 

*^  persons,  which  an  indictment  for  a  conspiracy, 

the  conspiracy  itself  is  the  crime,  ought  certainly 
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'  to  be  direct  and  positive. 


KiHo  The  other  allegations  of  what  are  termed  overt  acts 

The  QuiBN.  are  open  to  the  same  objection.  In  none  is  th^e  t 
complete  description  of  a  common  law  misdemeanoor 
independently  of  the  conspiracy ;  and  the  all^atioa  of 
the  conspiracy  is  insufficient,  and  not  direct  and  positive; 
For  these  reasons  we  are  of  opinion  that  the  indict- 
ment is  defective,  and  that  the  judgment  of  the  Cooit 
of  Queen's  Bench  must  be  reversed. 

Judgment  revened. 

Pashley  then  moved  that  the  Court  ^ould  make  an 
order  for  discharging  the  defendant  King  out  of  (he 
Queen's  prison*  If  the  case  had  been  felony,  the  de- 
fendants would  have  been  before  the  Court  in  person; 
and  then  the  Court,  clearly,  would  have  ordered  them 
to  be  set  at  liberty. 

Cleasby,  contrsii.  This  Court  can  only  order  that  the 
plaintiffs  in  error  be  restored  to  all  that  they  have  lost 
&c.  IParke  B.  I  doubt  our  having  the  power  to  dis- 
charge. Tindal  C.  J.  At  any  rate  it  can  be  done  by  i 
Judge  of  the  Court  of  Queen's  Bench  at  chambers.] 

A  summons  was  accordingly  taken  out:  and,  oa 
June  16th,  1845,  "on  hearing  the  attorney  or  agent  for 
the  defendants,"  it  was  ordered  (by  Patteson  J.)  that 
King  should  be  discharged  out  of  custody  as  to  tbis 
charge,  "  the  judgment  having  been  reversed  in  the  ^ 
Court  of  Error." 


/ 
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1845. 


Faknin  against  Henry  Anderson.  Thur$day, 

*^  June  19tli 

ASSUMPSIT.      The  declaration   recited  that  the  Declaration,  in 
assumpsit,  re- 

writ   had   issued   on   28th   November   184S,   and  citing  a  writ 

issued  on  2Sth 

charged  that  heretofore,  **to  wit  on  the  29th  day  of  November 

1843,  charged 

JDecember,  a.  d.  1838,''  in  consideration  that  plaintiff,  at  that  heretofore, 

« to  wit  on 

the  request  of  defendant  (defendant  then  being  an  ex-  the  29th  day  of 
porter  of  beer),  had  promised  defendant  to  do  all  the  i8»o" defend^ 
work  required  in  bottling  beer  for  defendant  for  ex-  fh^^^he  vwiW 
portation,  upon  certain  terms  and  conditions,  amongst  "  within  tweWe 

*^  '^  '  D       months  from  a 

Others,  then  agreed  upon  between  defendant  and  plain-  certain  day,  to 

wit  the  day  and 

tifl^  that  is  to  say  that  defendant  ^^  should,  within  twelve  year  aforesaid,*' 

supply  plaintiff 

months  from  a  certain  day,  to  wit  the  day  and  year  with  certain  ar- 
aforesaid,  supply  "  plaintiff  with  at  least  500  hogsheads  tiut^efendfmt ' 
of  beer  to  bottle  for  defendant  in  manner  and  form  and  *^outd°  witWn 
for  the  purpose  aforesaid,  defendant  promised  plaintiff  t'^elve  monUis 
to  perform  the  terms  and  conditions  in  all  things  on  ^«y»  *»  ^'^^  ^e 

*  day  and  year 

defendant's  part  to  be  performed :  that,  although  from  aforesaid,*'  sup- 

,  ply  the  articles. 

the  time  of  makmg  the  agreement  continually  until  the  Piea :  that  the 
commencement  of  this  suit,  and  thence  to  wit  hitherto,  did  not  accrue 
plaintiff  hath  been  ready  and  willing  to  do  all  the  work  ri!!ltefor/!h7 
required  in  bottling  beer  for  defendant  for  exportation  ofT|,"^gu^r"®"' 
upon  the  terms  and  conditions  aforesaid,  and  to  per-  Replication: 

'^  ^  ^  ^  that  defendant, 

form  the  said  terms  and  conditions  in  all  things  on  the  ^^en  the  action 

accrued,  was 
beyond  seas, 

and  that  the  action  was  commenced  within  six  years  of  his  first  return  after  such  accruing. 

Rejoinder :  that  the  promise  was  made  by  defendant  jointly  with    W. :  that,  after  the 

accruing  of  the  action,  and  more  than  six  years  before  the  commencement  of  the  suit,  JV. 

was  in  the  kingdom  and  might  have  been  sued. 
On  demqrrer  to  the  rejoinder.  Held, 

1 .  That  the  declaration  was  substantially  good,  the  averments  shewing  that  twelve  months 
had  elapsed  before  the  action :  And,  further,  that  the  plea  might  be  resorted  to,  as  shewing 
that  the  twelve  months  had  so  elapsed. 

2.  That  the  rejoinder  was  no  answer  to  the  replication ;  for  that,  under  stat.  4  Ann, 
c.  16L  «.  1 9.,  if  a  right  of  action  accrue  against  several  persons,  one  of  whom  is  beyond  seas, 
the  Statute  of  Limitations  does  not  run  tilf  his  return,  though  the  others  have  never  been 
absent  from  the  kingdom. 
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_  regarding   &c.,    "did   not   nor   would,    within  twelve 

Fanmin        months  from  the  said  day,  to  wit  the  day  and  year 

Anderson,      aforesaid,  Supply  ^  plaintiff  with  at  least  500  hogsheads 

of  beer  to  bottle  for  defendant,  in  manner  and  form 

aforesaid,  but  wholly  neglected  and  refused  so  to  do: 

and,  by  means  of  the  premises  &c.  (damage). 

Plea  2.  That  the  said  supposed  cause  of  action  did 
not  accrue  to  plaintiff  at  any  time  within  six  years  next 
before  the  commencement  of  this  suit.     Verification. 

Replication.     That  defendant,  before  and  at  the  re- 
spective times  when  the  said  causes  of  action  and  each 
of  them  accrued  to  plaintiff,  was  in  parts  beyond  the 
seas  (a),  to  wit  at  Nets  Orleans^  and  not  in  any  part  of 
the  United  Kingdom  &c.,  nor  in  either  of  the  Islands 
of   Matiy    &c.,   nor   in   any  island  adjacent  &c.  being 
part  of  the  dominions  of  Her  Majesty;  that  defend- 
ant afterwards,    to   wit    1st  December  1841,  returned 
from  the  said  parts  or  place  beyond  the  seas,  where 
defendant  so  was  as  aforesaid,  into  this  kingdom,  which 
said  return  of  defendant  was  his  first  return  into  this 
kingdom  from  the  said  parts  or  place  beyond  the  seas, 
where  defendant  so  was  as  aforesaid,  ailer  the  accruing 
of  the  said  several  causes  of  action :  that,  except  and 
until  such  return  as  aforesaid,  defendant  did  not,  at 
any  time  after  the  accruing  of  the  said  causes  of  action, 
or  any  of  them,  return  or  come  to,  or  be  in,  the  said 
United  Kingdom,  or  any  part  thereof,   or  in  any  or 
either   of   the   islands ''    &c. :   averment,   that  plaintiff 
commenced  this  suit  within  six  years   next  after  de- 
fendant's said  first  return  into  this  kingdom.     Venfi-  ^ 
cation. 

(a)  StoU  3  *  4  r.  4.  C  42.  $,  7. 
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SElejoinder.    That  the  supposed  promise  in  the  declar-   Queen's  Bench. 
ation  mentioned  was  made  by  defendant  jointly  with  one  '  _ 

ifV^liam  Anderson^  then  and  thereafter  being  the  brother        Fanmn 
an<:l.  partner   in    business  of  defendant;    and  the  said      Andersoh. 
8ujz>  posed  promise  was  never  made  by  defendant  alone, 
or    ^^without  the  said  W.  A, :  that  the  supposed  causes  of 
act.  ion  accrued   to   plaintiff  against  defendant    jointly 
^i^  Ii  the  said  W.  A.y  and  not  at  any  time  against  defendant 
^one,  or  without  fF*  A. :  that,  after  the  supposed  accruing 
&c^«^  and  much  more  than  six  years,  to  wit  eight  years, 
"^•ore  the  commencement  of  this  suit,  W.  A,  was  in  this 
Kirs^dom,  and  not  beyond  the  seas,  and  then  and  thence, 
^^^    a  long  space  of  time,  to  wit  for  eight  years,  stayed 
^^  continued  in  this  kingdom,  and  plaintiff  could  and 
''^^fSht,  during  the  time  aforesaid,  which  began  much 
^c>ire  than  six  years  before  the  commencement  of  this 
^^^^,  have  sued  W.  A.  in  this  Court,  and  in  other  the 
^^^rts  of  this  kingdom,  being  proper  courts  in   that 
^Hal^   for  and  in  respect  of  the  supposed  causes  of 
^tion  in  the  declaration  mentioned.     Verification. 

Special  demurrer.     The  causes  assigned,  so  far  as  they 
^fe  material  to  the  decision  of  the  Court,  appear  by  the 
Argument. 
Joinder  in  demurrer. 

The  demurrer  was  argued  in  last  Easter  and  Trinity 
terms  {a). 

Peacock  for  the  plaintiff.  First,  the  defendant  objects 
to  the  declaration  on  the  ground  that  there  is  nothing 
to  shew  that  the  twelve  months  named  in  the  recited 
agreement  had  elapsed  before  action  brought.      Now 

^a)  J/ay  Sd,  1645,   before  Lord  Denman    C.J.,  Palteson,   IViOiamt 
mod   Wightman  Ju ;  and  June  Sd,  1845,  before  tltc  same  Judges. 

irOV>»  VII.  M.  8.  Si 
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tlie  declaration  fixes  the  commencement  of  that  period 
by  the  words  **  from  a  certain  day,  to  wit  the  day  and 
year  aforesaid/'  that  is,  29th  December  1836.  The 
writ  issued  on  28th  November  1843.  It  will  be  said 
that  the  day  is  laid  under  a  videlicet  But,  on  de- 
murrer, a  day  named  under  a  videlicet  is  material 
when  it  describes  time  which  is  material.  That  appears 
from  Hague  v.  French  (a),  where  the  date  of  a  bill  of 
exchange  was  held  to  be  averred  by  a  date  laid  under  a 
videlicet  If  a  sum  laid  under  a  videlicet  is  averred  to 
be  paid,  and  the  amount  appears  to  be  insufficient,  the 
averment  is  bad.  It  may  be  inferred  from  Omen  v. 
Waters  {b)  that,  when  it  does  not  appear  from  the  de- 
claration that  the  cause  of  action  acd'ued  after  the 
commencement  of  the  suit,  the  Court  will  intend  that 
whatever  is  said  to  have  occurred  did  occur  before  action 
brought.  Here  it  is  averred  that  the  defendant  did  not 
perform  his  promise  within  the  twelve  months,  whicb, 
therefore,  must  have  expired  before  the  action  oom- 
menced. 

Then  as  to  the  rejoinder.  The  replication  answers 
the  plea  of  the  Statute  of  Limitations,  by  alleging  that 
the  defendant  was  beyond  seas  at  the  time  of  the 
accruing  of  the  causes  of  action,  and  that  the  suit  was 
commenced  within  six  years  of  his  first  return.  The 
rejoinder  meets  this  by  shewing  that  the  contract  oo 
which  the  action  is  brought  was  made  by  defendant  and 
W.  Anderson  ]o\\\\\y^  and  that  W.  Anderson  was  within  the 
kingdom  more  than  six  years  before  the  commenceroeot 
of  the  suit,  and  might  therefore  have  been  sued  during 
a  period  of  time  commencing  before   those  six  years. 

(a)  3  P.  ^  P.  173. 

(6)  2  Af.  §•  >r.  91.     See  Granger  v.  Dacre,  12  AT.  j   IT.  431.  4S5. 


VIII.  VICTORIA-  815 

That  does  not  do  away  with  the  exception  which  the   Queen's  Bench. 

statutes  give  in  favour  of  the  present  defendant.     Stat [ 

21  Ja.  1.  c.  16.  5.  7.  enacts  "that  if  any  person  or  per-        Faknim 
sons  that  is  or  shall  be  entitled  to  any  such  action  of     Ahdimok. 
trespass/'  &c.,  <^  be  or  shall  be  at  the  time  of  any  such 
caase  of  action   given   or   accrued,   fallen   or  come/' 
<< beyond  the  seas;  that  then  such  person  or  persons 
shall  be  at  liberty  to  bring  the  same  actions,  so  as  they 
take  the  same  within  such  times  as  are  before  limited, 
after  their  coming  to  or  being  of  full  age/'  &c,  "  and 
returned  from  'beyond  the  seas,  as  other  persons  having 
no  such   impediment   should    have   done."     This  re- 
gards  plaintiffs  only :  and  in  Perty  v.  Jackson  (a)  it  was 
decided  that,  if  one  only  of  several  joint  plaintiffs   be 
abroad,  the  action  must  still  be  brought  within  the  six 
years  from  the  time  of  its  accruing ;  which  is  reason- 
able, because  one  resident  plaintiff  may  sue  in  the  name 
of  all ;    and    Lord  Kenyon  relies   upon  this  principle. 
All  the  plaintiffs  must  join,  or  there  will  be  a  nonsuit. 
Xhe  case  of  defendants  is  provided  for  by  stat.  4  Ann, 
c.  16.  5. 19.,  which  enacts  "that  if  any  person  or  per- 
sons," "against  whom  there  shall  be  any  cause*  of  ac- 
tion of  trespass,  detinue,"  &c.,  "  or  upon  the  case,  or  " 
**  wounding,  and  imprisonment,  or  miy  of  ihem^  be  or 
shall  be,  at  the  time  of  any  such  cause  of  suit  or  action 
given  or  accrued,  fallen,  or  come,   beyond  the  seas, 
that  then  such  person  or  persons,  who  is  or  shall  be 
entitled  to  any  such  suit  or  action,  shall  be  at  liberty 
to  bring  the  said  actions  against  such  person  and  per- 
sons, after  thiir  return  from  beyond  the  seais,  so  as  they 
take  the  same  after  their  return  from  beyond  the  seas, 

(a)  AT.B,  516. 

3  I  2 
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within  such  times   as  are  respectively  limited  for  the 
bringing   of  the  said   actions   before  by  this  act,  and 
by   the  said  other   act  made"  &c.   (21  Jac.l.  c.  16). 
The  words  ^^  or  any  of  them  "  do  not  occur  in  stat. 
21  Ja.  1.  c,  16.  s.  7.;  they  manifestly  mean  **  any  of  the 
persons,"  not  "  any  of  the  actions ; "  for,   if  they  re- 
ferred to  the  actions,  they  would  be  merely  superfioous. 
\_Patteson  J.     Suppose  you  sued  a  party  after  his  return, 
and  he  pleaded  in  abatement;  could  you  succeed,  if  you 
took  issue  on  his  allegation  that  the  contract  was  made 
jointly  with  the  resident  party  ?    Or,  if  you  joined  the 
other  party,  could  one  plead  the  statute,  and  the  other 
be  precluded  from  so  doing  ?     Assuming  that  *'  or  aoT 
of  them  "  refers  to  persons,  the  action   is   given  only 
against  the  person  returning.]    If  the  present  defendant 
had  pleaded   in  abatement  the  nonjoinder  of  the  resi- 
dent contractor,  perhaps  the  plaintiff  might  have  replied 
the  Statute  of  Limitations  with  respect   to  the   resi- 
dent  contractor,  as  in  a   case  of  bankruptcy  and  cer- 
tiTicate  (a).     [^Patteson  J.  That  is  the  first  time  that  1 
ever  heard  of  a  plaintiff  setting  up  the  Statute  of  Limit- 
ations in  favour  of  a  defendant.]     It  is  merely  to  shew 
why  a  party  is  not  sued.     If  the  absence  of  the  non« 
resident  contractor  would  have  prevented  the  resident 
contractor  from  insisting  on  the  contract  being  joint,  it 
ought,  a  fortiori,  to  preclude  the  nonresident  contractor 
now.     Suppose  one  of  two  joint  contractors  to  be  insol- 
vent  and  resident,    the  other   solvent  and  abroad:  a 
recovery  against  the  insolvent  contractor  would  bar  the 
action  against  the  other:  and,  if  the  insolvent  became 
bankrupt  and  got  his  certificate,  he  might  plead  it  in 


(a)  See  stat  S  &  4  ;r.  4.  c.  42.  s.  9. 
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bar.     This  shews  that,  unless  the  riffht  of  action  re-   Qvem's  Bench. 

1845. 
main  till  all  the  contractors  are  in  the  realm,  the  plain- ' 

tiff  may   lose    his   remedy   altogether.      Suppose   the        F^mw^n 

action  were  brought  against  two,  and  the  absent  party      Awdirson. 

were  outlawed,  still  he  might  reverse  the  outlawry  on  his 

return;  Com.  Dig.  Utlagary  {Cl.).     IPatteson  J.     But 

would  you  then   have  to   go   on   against  the   other?] 

The  action  against  the  other  is  not  suspended.     [Pa/- 

ieson  J.    But  could  you  be  forced  to  go  on  ?  If  not,  you 

might  keep  your  remedy  alive.]     Where  one  of  two 

defendants    cannot  be  found  so  as  to  be  served  with 

process,  time  must  be  obtained  for  declaring  against 

the  other,  as  if  he   were   sole  defendant ;    Morton  v. 

Grey  {a).     The  outlawry  puts  an  end  to  the  suit  as 

against  the  party  outlawed.     \_Pattes6n  J.  No :  the  joint 

action  remains ;  Fort  v.  Oliver  (&).]     Is  a  plaintiff  to  be 

driven  to  renew  his  action  every  four  months  by  alias 

and  pluries?     If  there  be  a  distringas  on  the  outlawry, 

bow  can  a  fresh  writ  be  taken  out?     A  pluries  could 

not  then  issue;    and    therefore   a   writ  could   not   be 

entered  of  record,  so  as  to  preserve  the  remedy,  accord* 

ing  to  Stat  2  &  3  fK  4.  c. 39.  s.\0. 

Cromptoitf  contra.  First,  as  to  the  declaration.  In 
Owen  V.  Waters  {c)  the  question  was  whether  the  words 
<<  which  period  has  now  elapsed  "  were  equivalent  to  an 
allegation  that  the  period  had  elapsed  before  the  com- 
mencement of  the  suit :  and  it  was  held  that  they  were. 
The  Court  could  not  assume  that  the  time  had  expired 
between  the  issuing  of  the  writ  and  the  declaration.  It 
did  not  appear  when  the  writ,  considered  as  distinct 

(a)  9  A  4  (7.  54^.  (6)  1  M,  i  S,  242. 

(c)  2  3/.  J-  ;r.91. 

Si  3 
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from  the  declaration,  bad  issued.  {Wightmani.  Here 
we  do  know  that.]  It  is  not  shewn  here  that  the  twelre 
months  had  elapsed  before  the  declaration  wasddiferedy 
nor  that  they  have  elapsed  yet.  The  commencement  of 
the  time  does  not  appear  from  the  day  laid  under  th^ 
videlicet.  It  would  be  no  departure  to  vary  from  ad»7 
so  laid.  Thus,  on  a  plea  of  the  Statute  of  Limiutioo^} 
the  plaintiff  is  not  bound  to  a  day  under  a  videlicet  Soi 
if  a  declaration  for  false  imprisonment  named  a  d»3 
under  a  videlicet,  and  a  justi6cation  were  set  op  i^ 
which  the  time  was  materia],  the  plea,  though  vm\t%g 
a  different  day  from  that  in  the  declaration,  need  not 
do  so  by  way  of  traverse  of  the  time.  Holmes  v.  Ni 
lands  (a)  shews  that  a  statement  of  time  under  a  vid 
licet  does  not  bind  the  party  pleading  to  the  particul^-^ 
day.  In  Parkinson  v.  Whitehead  {b)  the  omission 
shew  that  a  period  of  time  had  expired  was  held  not 
be  cured  by  reference  to  a  date  laid  under  a  TiA 
licet  Stavart  v.  Eastwood  (c)  and  Sansom  v.  Bhoda{^^ 
are  instances  of  the  strictness  required  as  to  the  all 
gation  that  a  time  necessary  for  the  maintenance 
the  action  has  expired.  The  date  of  a  bill  of  e- 
change  is  indeed  a  part  of  its  description,  and  therefc^ 
material,  though  under  a  videlicet ;  that  explains 
v.  French  (e).  IPatteson  J.  Would  not  the  allcgtti^^' 
that  the  defendant  did  not  supply  &c.  **  within  twel 
months  from  the  said  day  "  be  enough  on  general  d 
murrer  ?]     A  plea  in  bar  should  destroy  the  plaintifT  ^ 


I 


(a)  II  A,  ^  E,  44.  Affirmed  in   error,   in  Excfa.  Ch.,  Newiamdt  ^' 
Holmest  3  Q.  B.  679. 

(b)  2  M,^  G,  3S9.  See  Gnmwood  ▼.  Barril,  6  T.  JZ.  460. 

(c)  11  if.  ^  W.  197.  See  5Xadi?T.  Hauaey^  13  M.  ^  W.  757. 

(d)  6  Ne\D  Ca,  261.  (<p)  S  A  +  P.  173. 
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daim  in  omnibus :  now,  as  this  declaration  is  framed,    Qitem's  Bench. 
the   defendant  could   not  fulfil   that  requsite;  for  he        ^^^^' 
could  not  deny  that  the  time  had  elapsed  and  conclude        Fashim 
to  the  country,  the  date  not  being  traversably  alleged ;      Akdirson. 
nor  could  he  plead,   as  new   matter,   that  it  had  not 
elapsed.     IPatteson  J.     Why  not  ?]     If  he  could  plead 
it  as  new  matter,  that  would  imply  that  there  is  no 
allegation  to  the  contrary  in  the  declaration. 

As  to  the  rejoinder.  If  the  argument  for  the  plaintiff 
be  correct,  no  house  which  has  a  partner  abroad  could 
have  the  benefit  of  the  statute.  If  the  absent  partner, 
on  returning,  is  sued,  can  he  have  contribution  from  his 
partners  ?  If  he  can,  they  do  not  receive  the  benefit  of 
the  statute.  If  he  cannot,  there  is  a  still  greater  hard- 
ship on  him.  On  the  other  hand,  the  plaintiflP  may 
always  keep  the  writs  alive,  and  need  not  proceed  to  out- 
lawry ;  and,  for  this  reason,  from  the  time  of  21  Ja.  1, 
to  that  of  4  Ann.j  it  was  not  thought  necessary  to  pro- 
vide for  the  case  of  absent  defendants.  This  answers 
the  argument  from  the  supposed  hardship  in  the  case 
of  the  resident  partner  becoming  insolvent :  it  is  not 
necessary  to  sue  him  to  judgment  nor  to  outlaw  the 
nonresident  partner.  No  inference  as  to  the  intention 
of  the  legislature  in  passing  stat  4  Ann.  c.  16.  5.  19. 
can  be  drawn  from  the  provisions  of  stat.  2  &  S  fV.  4f. 
Cm  S9.  s.  10.  The  object  of  the  provision  in  stat. 
4  Ann.  c.  16.  s.  19.  was  to  give  to  plaintiffs  the  same 
advantage  as  defendants  had  before.  The  words  ^^  or 
any  of  them"  can  refer  only  to  the  actions  enumerated. 
They  occur  in  sect.  3  of  stat.  21  Jac.  c.  16.,  and  can 
there  have  no  other  meaning :  and  the  words  ^^  any  such 
action,"  in  sect.  7  of  the  same  statute,  are  equivalent  to 
them.     It  is  admitted  that,  under  stat.  21  Jac.  1.  c.  16. 

3  I  4 
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5.  7.>  the  absence  of  a  single  plaintiff  is  not  enough  to 
keep  the  right  alive.  The  hardship  would  be  mudi 
greater  if  it  might  be  kept  alive  in  the  case  of  de- 
fendants. In  Pern/  v.  Jackson  (a),  Ashhursi  J.  illus- 
trates the  case  of  plaintiffs  by  a  reference  to  a  decision 
(under  a  local  act)  upon  the  case  of  defendants*  lo 
Gregory  v.  Hurrill  (b)  the  debt  against  the  bankrupt, 
Gregory^  was  held  to  be  barred  by  the  statute:  he 
had  been  abroad ;  but  the  debt  was  a  joint  debt,  and 
his  co-debtor  was  resident  in  England.  It  seems  to 
have  been  assumed  in  the  argument  for  the  plaintiff, 
and  not  disputed,  that  the  cases  of  plaintiff  and  de^ 
fendant  were  similar.  The  best  rule  is  that  laid  down 
by  Alderson  B.  in  Rhodes  v.  Smethurst  {c\  that  the  sta- 
tute begins  to  run  ^^  as  soon  as  there  is  a  cause  of 
action,  a  plaintiff  that  can  sue  and  a  defendant  that  can 
be  sued  in  England,'"  The  contract  cannot  be  divided : 
the  statute  cannot  run  as  against  one  contractor  without 
running  as  against  the  other :  yet  it  is  not  denied  that 
it  runs  as  against  the  resident  contractor. 


Peacock  J  in  reply.  As  to  the  declaration.  In  Siavart 
V.  Eastwood  (t/),  the  defect  held  fatal  was  the  omission 
to  shew  that  a  reasonable  time  had  elapsed:  that 
would  not  have  been  supplied  by  dates,  but  by  a 
simple  allegation  of  the  fact.  [Wightman  J.  How  do 
you  say  the  defendant  here  could  plead,  if  his  defence 
was  that  the  action  was  brought  before  the  expiration 
of  twelve  months  ?]  The  plaintiff  would  be  bound  by  the 


(a)  4  T,  R.  516.  (b)  5  B,  ^  C.  311. 

(c)  4  M,  ff  W,  42.  63.      Affirmed  on  error,  in  Exch.  Ch.,  Rkodn^. 
Smethurst,  6M.   §•  W.  351. 
((/)  11  il/    V  W.  11)7. 
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lUeged  in  the  declaration.     In  Nightingale  v.  W7/-   QueetCt  Bench. 

I  (a)  the  amount  of  a  sum  named  was  material  to  , ' 

:tion ;  and  it  was  held  to  be  well  alle^ed»  though 
inder  a  videlicet.  There  the  Court  said  :  ^^  It  is  a 
n  rule  of  pleading,  that  where  a  sum,  a  time,  or 
(latter  is  material,  the  sum,  the  time,  or  matter, 
;h  mentioned  under  a  videlicet,  shall  be  taken  to 
le  true  sum,  the  true  time,  or  the  true  matter." 
T  the  plaintiff  here  was  not  bound  to  shew  the  day 
,  or,  if  he  was,  the  day  is  material,  and  then  it  is 
iently  averred  under  a  videlicet.  But,  further,  the 
dant  has  here  pleaded  that  he  did  not  promise 
n  six  years  of  the  action  brought ;  and  the  plea 
be  incorporated  into  the  declaration  on  demurrer 
I  plea.  Instances  are  given  in  Stephen  on  Pleadings 
0,  161.  (5th  ed.). 
to  the  rejMnder.  Gregory  v.  Hurriil(b)  proves 
ng :  the  debt  was  there  barred,  because  more  than 
sars  had  elapsed  from  the  return  of  the  bankrupt : 
ng  turned  on  the  debt  being  joint.  As  the  de- 
nt's case  is  put,  a  creditor  might  suifer  by  having 
Iditional  debtor. 

Ctir.  adv.  vult. 


>rd  Denman  C.  J.  now  delivered  judgment, 
e  think  that  in  this  case  the  declaration  is  good, 
meral  demurrer,  by  reason  of  the  averment  that 
efendant  did  not  within  twelve  months  from  the  said 
upply  the  plaintiff  &c.  It  is  true  that,  if  the  a<:tion 
really  brought  within  the  twelve  months,  the  de- 
nt could  not  safely  traverse  that  averment,  unless 
ad  actually  supplied   the  plaintiff  with  500  hogs- 


(a)  10  B.  4-  C  2()-\ 


(6)  5B.^  C.341. 
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heads  of  beer  before  the  action,  and  therefore  before 
the  time  had  elapsed  in  which  he  was  bound  to  supply 
them :  but  the  informality  of  the  averment  which  might 
put  the  defendant  into  that  difficulty  should  have  beea 
pointed  out  as  cause  of  demurrer.  In  Parkinson  v. 
Whitehead  {a\  which  is  the  case  most  resembling  the 
present,  there  was  no  averment  that  the  defendant  did 
not  within  two  years  build  the  houses ;  the  only  aver- 
ment was  that  he  did  not  nor  would  build  them,  and 
that  they  were  still  unbuilt.  Again,  the  objection  b 
cured  by  pleading  the  Statute  of  Limitations,  a  pies 
which  must  be  false  if  the  twelve  months  from  the 
making  of  the  agreement  had  not  elapsed  :  and  the  case 
is  therefore  within  the  principle  oi  Brooke  v.  Brooke  \fi). 

The  question,  therefore,  arises,  as  to  the  suflBciency 
of  the  rejoinder  (which  depends  on  the  constractioo  of 
the  statute  4  Ann.  c.  16.  s.  19.),  whether  the  absence 
beyond  seas  of  one  of  several  co-contractors  agunst 
whom  there  is  a  cause  of  action  prevents  the  Statute 
of  Limitations,  21  Ja.  1.  c.  16.,  from  running. 

For  the  plaintiff  it  was  contended  that  the  words 
"  or  any  of  them,"  in  the  statute  of  Anne,  referred  to 
the  persons  liable  to  action,  and  not  to  the  actions 
enumerated  in  the  clause :  but  we  are  quite  satisfied, 
on  considering  the  language  of  the  clause,  and  com- 
paring it  with  the  corresponding  sections  in  the  statute 
of  James^  that  those  words  "  or  any  of  them"  refer  to 
the  actions,  and  not  to  the  persons. 

No  case  appears  to  have  been  decided  on  the  statute 
of  Anne :  but  upon  that  of  James  it  was  determined,  io 


(a)  2M.^  G.  329. 

(6)  1  Sid,  184.     See  Hyde  v.  fTatU,  12  Af.  |-  IF.  254.  269. 
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the  case  of  Perry  v.  Jackson  (a),  that,  if  one  of  seyeral  ^ueerCa  BcfirJt. 

.                    .                                                  1845. 
intended  co-plaintiffs  be  within  seas,  the  statute  does *  _ 

run.  The  reason  given  by  the  Court  is  that  one  plain-  Fannw 
tiff  can  act  for  the  others,  and  use  their  names  in  an  Akde»sok. 
action,  and  therefore  the  protection  of  the  statute  is  not 
wanted.  With  respect  to  defendants,  however,  the 
reason  does  not  apply.  The  plaintiff  cannot  bring  the 
absent  defendants  into  Court  by  any  act  of  his :  and, 
therefore,  if  he  be  compelled  to  sue  those  who  are 
within  seas  within  six  years,  without  joining  those  who 
are  absent,  he  may  possibly  recover  against  insolvent 
persons,  and  lose  his  remedy  against  the  solvent  ones 
who  are  absent.  On  the  other  hand,  if  he  sues  out  a 
writ  against  all,  and  either  continues  it  without  declar- 
ing^ or  proceeds  to  outlawry  against  the  absent  parties 
and  declares  against  those  who  are  within  seas,  he  is 
placed  in  precisely  the  same  situation  as  if  the  statute 
of  Anne  had  never  passed,  and  obliged  to  incur  fruitless 
expense,  the  avoiding  of  which  seems  to  have  been  the 
object  of  the  statute  of  Anne.  That  statute  cannot 
.  have  been  passed  in  order  to  keep  the  plaintiff's  remedy 
alive;  for  such  object  was  easily  attained  before  the 
statute  by  suing  out  a  writ  and  continuing  it  We 
think  that  the  statute  intended  to  render  such  a  form 
unnecessary  wherever,  by  reason  of  the  absence  beyond 
seas  of  any  of  the  intended  defendants,  the  plaintiff 
cannot  have  his  complete  remedy  against  all  those 
whom  he  is  entitled  to  sue,  and  whom  indeed  he  would 
be  bound,  under  the  risk  of  a  plea  in  abatement,  to  §ue 
if  they  were  within  the  jurisdiction  of  the  Courts  in 
England* 

(a)  4  T,  B.  516. 
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Upon  the  whole,  we  think  that  the  distinction  taken 
in  argument  between  co-plaintifis  and  co-defendants  b 
sound,  and  that  the  plaintiflp  in  this  case  is  entitled  to 
our  judgment. 

Judgment  for  plaiotiE 


Thursday, 
June  19th 


be  Company  of  Proprietors  of  the  Kenket  and 
Avon  Canal  Navigation  against  The  Gbeai 
Western  Railway  Company. 


TJEBT  for  2840/.  Plea  ("by  statute'*),  Never  in- 
debted. Issue  thereon.  On  the  trial,  bcfc« 
Atcherley  Serjt.,  at  the  Someisetdiire  Spring  assiitti 
1843,  a  verdict  was  found  for  the  plaintiffs,  for  27401 
debt  and  Is,  damages,  subject  to  the  opinion  of  this 


A  railway  com- 
pany was  em- 
powered by 
statute  to  divert 
a  canal,  and  it 
was  enacted 
that,  if  by  any 
accident,  or 
in  the  execu- 
tion ot  any 

works  authorized  by  the  act  (otherwise  than  from  the  neglect  or  miamaoagcDNiit  0 
the  canal  company),  or  by  reason  of  the  bad  state  of  repair  of  the  railway  cotopiBr 
works,  the  canal  should  be  so  obstructed  that  boats  could  not  pass,  thenuiwty0O* 
pany  should  pay  the  canal  company,  by  way  of  ascertained  damages,  10^  atlftrtwii 
every  hour  during  which  the  obstruction  should  continue ;  and  if  it  should  coodM 
beyond  seventy  two  consecutive  hours,  or  should  have  been  occasioned  by  any  vilfoliC^ 
of  the  railway  company,  then  at  20/.  per  hour  at  least  by  way  of  ascertained  damifC*' 
And  that,  in  default  of  payment  on  demand  made  on  the  railway  company's  tressorrr  &C|i 
the  canal  company  mi^lit  recover  ihe  sum  by  action  of  debt  or  on  the  case:  But  w 
clause  was  not  to  prevent  their  recovering  special  damage  in  respect  of  injuries  bjmadiiii 
or  engines  on  the  railway,  or  of  the  acts  or  defaults  of  the  railway  company  in  reipccta 
which  the  lowest  amount  of  liquidated  damages  was  ascertained  as  aforesud,  thou^  »* 
special  damage  miglit  exceed  the  liquidated  damages ;  but,  if  such  liquidated  dao^gH 
should  have  been  paid,  and  any  action  for  special  damage  should  be  brought,  credit  V 
to  be  given  therein  fur  such  payment. 

It  was  also  enacted  that  no  action  should  be  brought  for  any  thing  done  or  omitted  to  H 
done  in  pursuance  of  this  act,  or  in  the  execution  of  the  po.wers  or  authorities  girenbyiti 
without  twenty  days*  notice,  nor  unless  the  action  should  be  brought  within  six  cileodir 
months  next  after  the  act  committed,  or,  in  case  there  should  be  a  continuation  of  daoi>8^ 
then  within  six  calendar  months  next  after  the  doing  such  damage  should  have  ceavd. 

1.  Held,  that  an  action  of  debt  for  liquidated  damages  incurred  by  obstructiog  »* 
canal  was  an  action  for  something  done  in  pursuance  of  the  act;  and  that  the  linwiti* 
clause  applied. 

*2.  The  declaration  stating  that  the  canal,  by  means  of  the  defendants*  workSf  beCUB* 
obstructed  on  a  certain  day,  and  continued  so  obstructed  for  ninety  nine  hours  next  wv^' 
ing,  and  that  defendants  refused  payment  when  demanded  :   Held,  that  the  timcof  i>o^' 
ation  ran  from  the  last  obstruction,  and  not  from  the  demand  of  payment. 
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ipon  a  special  case^  the  material  parts  of  which  Queen*t  Bench. 

1  follows.  

pleadings  were,  by  agreement,  to  be  taken  as  ^''*^*^*"f 

the  case.     The  declaration  stated  the  causes  of  Company 

verbatim,  as  they  appear  in  the  notice,  p.  829,  Great 

Westkrn  Rail- 
way Company. 

plaintifTs  were  incorporated  by  stat  34  G.  3. 
'*for  making  a  navigable  canal  from  the  river 

at  or  near  the  town  of  Newbury^  in  the  county 
{"5,  to  the  river  AvoUy  at  or  near  the  city  of 
*  &c.  The  defendants  were  incorporated  by  stat* 
V.  4.  c.  cvii.  (local    and   personal,   public),   for 

«  T/ie  Great  Western  Railway,''  &c. 
present  action  was  brought  on  27th  July  1842, 
he  provisions  of  stat.  7  ^.  4.  &  1  Vict.  c.  xci. 
md  personal,  public),  entitled  ^'  An  act  to  alter 
e  of  the  Great  Western  Railway,  and  to  amend 
;  relating  thereto." 
tat.  7  i^  4.  &  1  Vict.  c.  xci.  5.  1.  the  powers  of 

&  6  fFI  4.  c.  cvii.,  and  of  another  act  (6  & 

c.  xxxviii.,  local  and  personal,  public),  are  ex- 
to  this  act. 

ion  2  enacts:  '^That  all  powers,  authorities,  and 
3ns  contained  in  the  said  recited  acts  relative  to 
rks  thereby  authorised  shall  extend  and  apply 

works  by  this  act  authorised,  and  more  par- 
y  to  empower  the  said  company  to  alter  and 
'  amongst  other  things,  "  the  line  or  course  of" 
Kennet  and  Avon  Canal  within  the  parishes  of 
ck  and  BatharApton,  in  the  county  of  Somersrt.*' 
.  2 J  enacts :  "  That  if  by  reason  of  any  accident 
le  execution  of  any  of  the  works  by  this  act  au- 
d  to  be  made,  otherwise  than  from  the  neglect  or  * 
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Foiume  vjL    mismanagement  of  the  engineer  of  the  said  company  of 

1^  proprietors  of  the  Kennet  and  Avon  Canal  navigation  in 

KtNuwr  and     makinfir  the  new  cut  or  alteration  in  the  line  or  course 

A«ON  Canal  *^ 

Company      of  the  Kennet  and  Avon  Canal  herein-before  authorized 

T. 

GftEAT        to  be  made  (a),  whilst  the  same  shall   be  in  progress 
way  Company.  Under   his  superintendence,  or  by  reason  of  the  bad 
state  of  repair  of  any  such  works  or  of  any  of  the 
slopes,  banks,   or  walls  of  the   said  railway^  it  shall 
happen  that  the  said  canal  or  the  towing  or  foot  paths 
thereof  or  any  part  thereof  shall  be  so  obstructed  that 
boats,  barges,  or  other  vessels  navigating  or  using  the 
said  canal  shall  be  impeded  in  their  passage,  or  shall 
not  be  able  at  all  times  freely  and  uninterruptedly  to 
pass  along  the  same,  then  and  in  every  such  case  the 
said  railway  company  shall  pay  to  the  said  company  of 
proprietors  of  the  Kennet  and  Avoti  Canal  navigation, 
as  or  by  way  of  ascertained  damages,  the  sum  of  lOLat 
the  least  for  every  hour  during  which  such  impediment  or 
obstruction  shall  continue,  and  so  in  proportion  for  any 
less  time  than  one  hour  during  which  such  impediment 
or  obstruction   shall  continue;    and  in  case  such  ob- 
struction shall  continue  beyond  seventy  two  consecutive 
hours,  or  shall  have  been  occasioned  by  any  wilful  act 
on  the  part  of  the  servants  or  persons  employed  by  the 
said  railway  company,  then  and  in  every  such  case  the 
said  railway  company  shall  pay  to  the  said  company  of 
proprietors  of  the  Kainet  and  Axx)n  Canal  navigation  the 
sum  of  20/.  at  the  least  for  every  hour  during  which  the 
impediment  or  obstruction  shall  continue,  as  or  by  way 
of  liquidated  or  ascertained  damages,  and  so  in  pro- 
portion for  any  less  time  than  one  hour  during  which 

(a)  By  sect.  1 9   the  new  cut  was  to  be  made  under  the  direction  ao^ 
superintendence  of  the  canal  company's  engineer. 
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any   such   impediment  or    obstruction   shall  continue,  QHeen^s  Bench, 
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and  in   default  of  payment  of  the  said  sum  or  sums  • 

(as  the  case  may  be)  or  any  part  thereof,  on  demand     ¥""*p  *"^ 
made  on  the  trea3urer  or  any  officer  of  the  said  railway       Company 
company,  the  said  company  of  proprietors  of  the  Kennet        Gsxat 

J     -  ,  .       .  r  1  I       Wbsmrk  Rail- 

and  Avon  canal  navigation  may  sue  for  and  recover  the    waj  Company. 
same,  together  with  full  costs  of  suit  against  the  said 
railway  company^  by  action  of  debt  or  on  the  case  in 
any  of   Her   Majesty's    courts    of   record    at    West^ 
minster^  (a). 


(a)  The  clause  dien  proceeds  in  Uie  following  words,  which  were  re- 
ferred to  in  argument,  but  not  set  out  in  the  special  case. 

**  And  in  case  the  said  slopes,  banks,  or  walls  of  the  said  railway  near 
the  said  Kennet  and  Avon  Canal  and  new  cut  or  line,  or  any  part  thereof, 
«ImU1  not  be  kept  in  good  repair,  it  shall  be  lawful  for  the  said  company 
oi  proprietors  of  the  Kennet  and  Avon  canal  navigation  to  do  the  needful 
repairs  and  to  recover  the  amount  of  the  ezpences  thereof  from  the  said 
railway  company  by   action   of    debt  or  on  the  case  in   any  of  her 
3fajesty*s  courts  of  record  at  Westmimter ;  provided  also,  tliat  nothing 
herein  contained  shall  extend  to  prevent  tlie  said  company  of  proprietors 
of  the  Kennet  and  Avon  navigation  from  recovering  against  the  said  raU- 
way  company  any  special  damage  that  may  be  sustained  by  them  by 
means  or  on  account  of  the  explosion  of  any  steam  boiler  or  other  injury 
by  any  engine  or  machine  on  the  said  railway,  or  of  the  acts  or  defaults 
of  the  said  railway  company  in  respect  of  which  the  lowest  amount  of 
the  said  liquidated  damages  is  so  ascertained  as  aforesaid,  although  the 
IjUter  may  exceed  the  amount  of  such  liquidated  damages,  and  they  are 
hereby  authorised  to  sue  for  and  recover  such  special  damage  accord- 
ingly; but  in  every  case  where  the  liquidated  damages  herein-before 
imposed  shall  have  been  paid  by  the  said  railway  company,  and  any 
action  for  special  damages  shall  be  brought  as  last  above  mentioned,  then 
the  said  liquidated  damages  so  paid  shall  be  deemed  and  considered  as 
payments  made  on  account  of  such  special  damage,  and  credit  shall  be 
^ven  by  the  court  before  whom  such  action  shall  be  tried  for  all  monies 
so  paid  by  the  said  railway  company,  and  the  same  shall  be  deducted 
from  the  amount  of  damages  to  be  recovered  by  the  said  company  of  pro- 
prietors of  the  Kennet  and  Avon  navigation ;  and  in  case  the  amount  of 
damages  so  to  be  recovered  shall  not  exceed  the  liquidated  damages  so 
paid,  then  and  in  such  case  judgment  shall  be  given  for  the  said  railway 
company ;  and  no  action  shall  be  maintainable  by  the  said  company  of 
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Fbiume  FIT.  The  necessary  works  for  diverting  and  altering  the 
'_._  line  or  course  of  the  Kennel  and  Avon  Canal  were  com- 

AvoM*Cana?  "^^"ced  in  Juue  1840,  and  were  proceeded  with  under 

Company  q,^j  ;„  pmsuance  of  the  powers  and  provisions  of  the 

v» 

Great         said  act,  7  JV.  4.  &   1  Victoria.      The   stoppages  and 

WuTERN  Rail-  .  . 

way  Company,    obstructions  mentioned  in  the  declaration  took  place  in 

the  month  of  November  1840  and  the  month  of  Jiae 
1841,  and  were  proved  at  the  trial  so  as  to  warrant  the 
verdict  for  the  plaintiffs  for  the  sum  of  2740/.  unless 
the  defendants  are  entitled  to  succeed  upon  the  points,  or 
either  of  them,  made  by  them  as  hereinafter  mentioned. 

The  case  then  set  out  sect.  216  of  stat.  5  Si  6  IV,  A. 
c.  cvii.,  as  to  the  mode  of  serving  notices  upon  the  rail- 
way company :  which  is  not  now  material. 

Stat.  5  8l6  IV.  4.  c.  cvii.  s.  223.  enacts :  "  That  no 
action,  suit,  or  information,  nor  any  other  proceedings 
of  what  nature  soever,  shall  be  brought,  commenced,  or 
prosecuted  against  any  person  for  any  tiling  done  or 
omitted  to  be  done  in  pursuance  of  this  act,  or  in  tbe 
execution  of  the  powers  or  authorities  or  any  of  the 
orders  made,  given,  or  directed  in,  by,  or  under  this 
act,  unless  twenty  days'  previous  notice  in  writing  shidl 
be  given  by  the  party  intending  to  commence  and  pro- 
secute such  action,''  &c.  ^'to  the  intended  defendant, 
nor  unless  such  action,"  &c.  *^  shall  be  brought  or  com- 
menced  within  six  calendar  months  next  after  the  act 
committed,  or  in  case  there  shall  be  a  continuation  of 
damage  then  within  six  calendar  months  next  after  tbe 


proprietors  of  the  A'ennet  and  Avon  navigation  against  the  said  nuiwtj 
company  for  any  such  h'quidated  or  ascertained  damages  after  judgmeat 
shall  have  been  obtained  by  them  for  any  special  damage  in  respect  of 
the  act  or  acts,  default  or  defaults,  for  vrhicb  such  liquidated  dgaags 
would  have  been  recoverable.** 
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»ing  or  committing  such   damage  shall  have  ceased,    Queen's  Bench. 

>w  unless  such  action  '*  &c.  "  shall  be  laid  and  brought   [__ 

the  county  or  place  where  the  matter  in  dispute  or     Kenkkt  and 

•  ^  ^  Atow  Canal 

use  of  action  shall  arise.*'  Company 

SecL  224*  provides  that  the  plaintiff  in  certain  ac-        Orkat 

»»8  &c.  shall    not  recover  after   tender  of  sufficient  ^^y  Company! 

tends  {a). 

The  case  then  set  forth  sect.  28  of  stat.  2  &  3  Vict. 

xxvii.  (local  and  personal,  public),  altering  the  clause 

ove  mentioned  as  to  service  of  notice. 

The  plaintiffs  proved  at  the  trial  that,  on  14th  May, 

42,  a  demand  (set  out  in  the  case),  under  the  common 

il  of  the  Canal  Company,  was  served  upon  the  trea- 

rcr  of  the  Great  Western  Railway  Company.     It 

rported  to  be  made  under  stat.  7  i^  4.  &   1  VicL 

acci.  5.  21. ;  set  forth    the    injuries    afterwards   com- 

lined   of  by   the   declaration   in   this   suit,   claimed 

4fOL  as  liquidated  damages,  and  demanded  that  the 

iilway  Company  should  forthwith  pay  the  same  to  the 

^intii&,  or  to  their  treasurers  or  clerk. 

On  20th  Jime^  1 842,  the  plaintiffs  served  notice  of 

tion  upon  a  clerk  of  the  Railway  Company,  at  their 

ice.     The  notice,  addressed  to  the  Company,  and  to 

wir  secretaries  by  name,  stated  that,  after  the  expira- 

^t\  of  twenty  days,  a  writ  of  summons  would  be  sued 

t  of  the  Court  of  Queen's  Bench  against  the  defend- 

ts  at   the   suit  of  the  plaintiffs,  and  proceeded  on 

^rding  to  law :    *^  For   that  a  certain  part  of  the 

[a)  •*  That  no  plaintiff  shall  recover  in  any  action  for  any  irregularity, 
>pM8,  or  other  wrongful  proceeding  made  or  committed  in  the  execu- 
<i  of  this  act,  or  in,  under,  or  by  Tirtue  of,  any  power  or  authority 
^y  giTea,  if  tender  of  sufficient  amends  shall  have  been  made,  by  or 
I  behalf  of  the  party  who  shall  have  committed  such  irregularity,  tres- 
is or  ocber  wrongful  proceeding  before  such  action  brought." 

VOL.  Til.    N.  S.  3  IC 
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Fohime  viL    Rennet  and  Awn  canal,  to  wit "  8tc.  (describing  rU 

'        situation),  "  heretofore,  and  after  the  making  of  a  ccrtuo 

Aton  O^    act"  &c  (5  &  6  W.  4.  c.  cvii.),  and  of  another  act 8tc 
Comply       (7  fK  4.  &  1  Vict.  c.  xci.),  "  to  wit  on  the  15th  day  of 
Gebat        November,  a.  o.  1840,  became  and  was.  by  means  and 
way  Compuiy.  in  consequence  of  the  execution  of  certain  works  by  tli« 

said  last  mentioned  act  authorized  to  be  made,  to  wit  iJC 
altering  the  line  or  course  of  the  Kennet  and  Avon  canal 
so  obstructed,  and  continued  by  means  thereof  so  ot^ 
structed  during  a  long  space  of  time,  to  wit  for  wm< 
during  the  space  of  ninety  nine  hours  then  next  felloi^ 
ing,  that  divers  and  very  many  boats,  barges  and  oth^^ 
vessels,  which  were  then  navigating  and  using  the  sa.3 
canal,  were  thereby  for  and  during  all  the  time  aforaaS 
impeded  in  their  passage,  and  were  not  during  any  dh.i 
of  that  time  able  freely  and  uninterruptedly  to 
along  the  same ;  which  said  impediment  and  obstractiC3 
did  not  arise  from  the  n^lect**  &&  (negativing  sihc 
neglect  or   mismanagement  of  the   Canal  Compaojpr 
engineer  as  is  described  in  stat  7  ^*  4  &  1  VicL  £;  sci 
5.  21.)-      *^  By   means   whereof,  and   by  force  of  the 
statute  ^  &c.,  <^  the  said  Railway  Company  became  mod 
was,  and  still  is,  liable  to  pay  to  "  the  plaintifls  ^  tk 
sum  of  1260/.,  being  at  and  after  the  rate  or  sum  of  IQi^ 
for  every  hour  during  the  first  seventy  two  ooosecative 
hours  of  the  said  ninety  nine  hours,  and  at  and  afitf 
the  rate  or  sum  of  20U  per  hour  during  twenty  serco 
other  consecutive  hours,  being  the  residue  of  tbe  tiid 
ninety  nine  hours  during  which  the  said  impediiDeot 
and  obstruction  so  continued  as  aforesaid,  as  aiui  bf 
way  of  liquidated  or  ascertained  damages ;  and  a  demiod 
of  payment  of  which  said  sum  "  &c.,  averring  demioi 
on  May  14th,  1842,  and  that  the  Railway  Company  bad 
not  paid,  but  refused  to  pay.    <*  Whereby,  and  by  force 


VIII.  VICTORIA.  831 

lie "  &c.,   "  an  action  hath  accrued "  &c.,  Queen*s  Bench. 

{**  &c.  "  from  the  said  Railway  Company [ 

Q  of  1260/."     «  And  also  for  that**  &c. ;    ^^""^ 
truction  in  the  same  manner  in  the  same      CompMy 
canal  for  115  hours,  commencing  on  June        Gkeat 

WnriftN  Rail- 

y  means  whereof  and  by  force  of  the  statute  way  Company. 
Company  became  liable  to  pay  the  plain- 
being  at  the  rate  of  lOL  an  hour  for  the 
'  two  consecutive  hours,  and  20L  an  hour 
"ee  other  consecutive  hours,  being  the  resi- 
115  hours;  and  which  1580/.  had  been  de- 
and  not  paid.  **  Whereby,  and  by  force" 
re,  claiming  the  1580/.,  residue  of  the  2840/. 
owed  a  statement,  not  now  material,  as  to 
who  were  secretaries  of  the  Railway  Corn- 
defendants  it  was  objected  that  the  action 
jght  in  time,  and  that  the  limitation  clause 
3rth  applied  to  the  case  (a).  And,  further, 
ice  served  (on  the  clerk  to  the  defendants) 
Bcient.  And  that  the  demand  served  on 
r  was  not  sufficient. 

stion  for  the  opinion  of  this  Court  was, 
the  defendants'  objections,  or  either  of  them, 
fer  to  the  action."  If  they  were  so,  a  non- 
irdict  was  to  be  entered  as  the  Court  might 
ot,  the  verdict  found  for  the  plaintiffs  was  to 

was  argued  in  last  term  (d). 

3  authorises  defendants  to  plead  the  general  issue,  and 
1  matter  in  evidence;  and  tlie  plaintiffs  alleged  on  the 
t  the  clause  did  not  apply  here  so  as  to  let  in  the  proposed 
ice  ;  but  this  point  was  not  separately  discussed. 

Before  Lord  Denman  C.  J.,  Pattettm,    fFUUamt  and 

3  K  2 
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Volume  VIL         Crcnvder  for  the  plaintiffs.     The  action  was  brought 

l_  _    in  lime,  because  there  was  no  **  act  committed,"  from 

KKNNrrand    which  the  six  Calendar  months,  mentioned  in  staL  5  & 

Avon  Canal 

Company       6  W,  4.  c.  cvii.  s.  223.,  could  run,  unless  it  were  the 
Great        refusal  to  pay  on  demand  made,  and  that  was  less  than 

WawERN  Rail-      ,  i        i      r  i  r      •  • 

way  Company,   three  months  before   the  commencement  of  the  suit. 

The  acts  referred  to  in  that  clause  are  acts  tortious  ia 
themselves,  and  not  done  in  the  fair  execution  of  the 
statute,  subject  to  payment  of  compensation.     In  the 
present  case  the  obstructions  were  caused  by  operations 
in  which  the  Railway  company  meant  to  carry  out  the 
powers  given  by  the  statute ;  and  stat  7  fV,  4.  &  1  FicL 
c.  xci.  sect.  21.   directs  that,  in  case  of  excess  in  so 
doing,  they  shall  pay  the  Canal  company  at  a  certain 
rate,  in  the  form  of  liquidated  damages.     It  establishes 
a  kind  of  bargain  between  the  companies,  to  be  en- 
forced by  an  action  of  debt.     \PaUeson  J.     The  latter 
part  of  that  clause  gives  an  option  to  proceed  for  speciil 
damage  beyond  the  liquidated  damages.]     Cases  of  thb 
kind,  where  the  remedy  for  an  excess  of  authority  takes 
the  form  of  a  proceeding  on  contract,  have  been  held 
not  to  come  within  clauses  of  limitation,  or  enactments 
requiring    notice ;    Irving    v.     IVilson  (a),    IVallace  t. 
Smith  (i),  Umphelby  v.  McLean  (c).     In  the  last  cited 
case,  Greenttaj/  v.  Hurd  {d)y  which  may  seem  at  variance 
with  lining  V.  Wilson  (a),  was  brought  to  the  attention  of 
the  Court;  but  notice  was  not  held  to  be  requisite;  and 
Lord  Ellenborough  relied  upon  the  words  of  stat.  43  G.Z. 
c,  99.  s.  70.,  as  requiring  that  some  positive  act  should 

have  been  done,  to  render  notice  necessarv.     The  same 

•I 

(a)  4  T.  R.  485.  (6)  5  Eatt,  115. 

(c)  1  B,  4;  Jld,  42. 

{d)  4  T.  H.  553.    See  Regina  v.  A'elk,  I  Q,  B,  660. ;   Canew.  Ckapmtn, 
5  A,  ^  E,  647. 
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observation  would  apply  here.     Waterhouse  v.  Keen  (a)  QueenU  Bench. 

1845. 
(referred  to  in  Fletcher  v.  GreenweU  (i))  may  be  cited  on  '- — 

-  ,  . .  .  I  1    1 J  •  Kenkit  and 

the  Other  side :  notice  was  there  held  necessary  in  an     avok  Canal 
action  of  assumpsit ;  but  the  ground  of  decbion  was  that        orapa"/ 
the  cause  of  action  was  substantially  a  tort  done  under  wewemT  Rail- 
colour  of  the  statute.     (The  rest  of  the  argument  is  ^^^  Company. 
rendered  immaterial  by  the  judgment  of  the  Court) 

HiUi  contra.  The  action  was  out  of  time.  Stat. 
7  fV.  4f.  &  I  Vict.  c.  xcL  5.  21.  does  not  make  the 
penalty  a  mere  matter  of  contract.  The  object  was 
that  the  obstructions  there  mentioned  should  not  be 
created  at  all :  they  are  a  public  injury,  and  might  be 
the  subject  of  indictment.  The  clause  introduces  a 
heavy  penalty,  not  as  a  stipulated  compensation  to  the 
Canal  company,  but  in  order  that  persons  may  not  find 
an  advantage  in  violating  public  rights.  If  the  demand 
can  be  considered,  for  the  present  purpose,  the  founda- 
tion of  proceedings,  there  is,  virtually,  no  limitation  of 
time.  Assuming  that  the  parties  here  were,  as  they 
contend,  acting  in  what  they  conceived  to  be  the  due 
execution  of  the  statute,  the  case  is  precisely  that  to 
which  sect.  228  of  stat.  5  &  6  ^.  4.  c.  cvii.  applies.  The 
latter  part  of  stat.  7  fT.  4.  8c  1  Vict.  c.  xci.  s.  21.,  re- 
ferred to  on  the  Bench,  shews  clearly  that  the  pro- 
ceedings for  which  a  remedy  by  action  of  debt  is  given 
in  the  former  part  of  the  clause  are  such  as  might  be 
the  subject  of  an  action  for  special  damage  under  the 
latter.  It  is  very  common  in  acts  of  parliament  to  pro- 
Tide  a  remedy  for  offences  in  the  form  of  an  action  of 
debt.  Irving  v.  Wilson  (c),  Wallace  v.  Smith  {d)  and 
Vmphelby  v.  Maclean  {e)  are  not  decisions  on  the  point 
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roiume  VII.    now  raised ;  the  main  question  before  the  Court  in  those 
1__    cases  was,  whether  the  defendant  was  entitled  to  pro- 


A*'"'^'"?     tection   as   having   acted   in   pursuance   of  a  statute: 

Company      in  the  last  case,  Lord  EUenborough  thought  it  neces- 

Grbat        sary,  to  fulfil  that  condition,  that  there  should  have 

WcsTXRN  Rail-  .  .  t  ••  J  J 

way  Company,  been    ^'  a   positive  act  done ;      and   none   appeared. 

The  true  principle  is  laid  down  by  Bayly  J.  in 
JVaterkouse  v.  Keen  (a),  that  *^  it  is  material  to  con- 
sider the  substance  rather  than  the  mere  form  of  the 
the  action."  The  grounds  on  which  persons  exercising 
functions  under  a  statute  are  deprived  of  the  protection 
given  by  clauses  restricting  rights  of  action  are  shewn 
in  Palmer  v.  The  Grand  Junction  Railway  Company  {b\ 
Shaiwell  V.  Hall  (c)  and  Carpue  v.  London  and  Brighton 
Railway  Company  {d).  The  obstruction,  in  this  case, 
is  the  act  from  which  the  limitation  of  time  runs,  and 
not  the  demand.  ^Coleridge  J.  That  is  only  a  condition 
precedent.] 

Crowder  in  reply.  The  proceedings  in  question  do 
not  affect  any  public  right,  properly  so  called,  but  the 
interests  of  companies,  under  certain  statutes.  The 
words  of  Stat.  5  &  6  ^.  4.  c.  cvii.  s .  223.,  "  next  after 
the  act  committed,"  and  ^'  next  ader  the  doing  or  coin- 
mitting  such  damage  shall  have  ceased,''  cannot  apply  to 
all  the  occasions  on  which  the  Railway  company  are 
made  liable  for  liquidated  damages.  For  example,  if, 
by  the  bad  state  of  repair  of  their  works,  the  canal  is 
injured,  the  Canal  company  may  repair,  and  call  upon 
the  Railway  company  to  pay  the  cost;  but  they  could 
not  in  that  case  point  out  an  act  done  by  the  Railvaj 
company  at  a  given  time,  from  which  the  time  for  com- 

(a)  4B,(f  C.  309.  (A)  4  M.  ^  JF,  749. 

(c)  10  Af.  fr  r.  523.  (J)  5  Q.  B.  747. 
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mencinfir  the  action  would  run.   [Patteson  J.  If  the  Canal  fl««^**  Sendu 

1845. 
company  wished  to  sue  under  stat.  7  W.  4.  8c  1  Vict» - 

r.  xci.  5. 21.  for  special  damages  beyond  the  liquidated     AvoM^anli 
amount,  can  there  be  any  doubt  that,  under  die  proviso,       Company 
they  might  bring  an  action  of  tort  in  respect  of  the  very        ^*'^^i 
same  injury  for  which  liquidated  damages  are  given  in  way  Company. 
the  earlier  part  of  the  section  ?    And  can  it  make  any 
difference  in  the  mode  of  proceeding,  which  form  of 
action  is  adopted  ?]   It  is  possible  that  different  rules 
are  contemplated  in  the  two  cases. 

Clur.  adv.  vult. 

Lord  Denman  C.  J.  now  delivered  judgment.  * 
This  was  an  action  of  debt  to  recover  a  certain 
amount  of  liquidated  damages  as  a  compensation  to  the 
plaintiffs  for  impediment  and  obstruction  to  traffic  upon 
their  canal  by  certain  operations  of  the  defendants  for 
the  improvement  of  their  railway.  The  plaintiffs  were 
incorporated  by  an  act  passed  in  34  G.  3.,  and  the  de- 
fendants by  Stat.  5  8c  6  ^  4.  c.  cvii.,  under  the  powers 
of  which  their  railway  was  constructed.  By  stat  6  8c 
7  ^  4.  r.  xxxviiL  the  defendants  were  enabled  to  alter 
the  line  of  the  railway  ;  and  a  further  power  to  the  like 
effect  was  given  to  them  by  stat  7  fK  4.  8c  1  Vict. 
c.  xci.  The  works  from  which  the  alleged  damage  to 
the  plaintiffs  arose  were  carried  on  under  the  authority 
of  the  latter  act ;  and  the  following  statement,  which  is 
contained  in  the  case,  makes  it  unnecessary  to  describe 
them  more  particularly.  (His  Lordship  here  read  the 
passage  beginning  ^^  The  stoppages,"  and  ending  at 
"  hereinafter  mentioned ; "  p.  828,  ante.)  The  action, 
it  appears,  was  brought  on  the  27th  Jtdy  1842.  The 
points  to  which  reference  was  thus  made  were  several : 

3  K  4 
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Foiume  VIL    the  most  material,  however,  and  that  to  which  alone  it 

1845 
'___  is  needful  to  refer,  was,  that  the  action  was  brought  too 

KiNNR  and     late. 

Avon  Canal 

Company  Now  the  223d  sectlon  of  staL  5  &  6  fK  4.  c.  cvii.  con- 

▼. 
Gebat        tains  the  following  provision :  '^  That  no  action,  suit,  or 

way  Company,  information,  nor  any  other  proceeding,  of  what  nature 
soever,  shall  be  brought,  commenced,    or   prosecuted 
against  any  person  for  any  thing  done  or  omitted  to  be 
done  in  pursuance  of  this  act,  or  in  the  execution  of  the 
powers  or  authorities  or  any  of  the  orders  made,  given, 
or  directed  in,  by,  or  under  this  act,  unless''  (amongst 
other  things)  '^  such  action,  suit,  information,  or  other 
proceeding  shall  be  brought  or  commenced  within  six 
calendar  months  next  after  the  act  committed,  or  in 
case  there  shall  be  a  continuation  of  damage  then  within 
six  calendar  months  next  after  the  doing  or  committiif 
such  damage  shall  have  ceased."     And,  by  stat  7  W*  4. 
&  1  Vict.  c.  xci.  5. 1.,  it  is  enacted :  ^*  That  all  the  powers, 
authorities,  provisions,  directions,  penalties,  forfeitures, 
payments,  exemptions,   remedies,  regulations,   clauses, 
matters,  and  things  contained  in  the  said  recited  acts" 
(5Sx.eW.^.c.  evil.  &  6  &  7  »^.  4.  £:.  xxxviii.)  «  or  either 
of  them  (except  such  of  them  or  such    parts  thereof 
respectively  as  are"  by  the  said  act  of  6  &  7  IV.  4.  or  by 
this  act  "  repealed,  altered,  or  otherwise  provided  for), 
shall  extend  and  be  construed  to  extend  to  "  the  said  act 
of  7  W.  4.  &  I  Vict. J  "  and  to  the  several  works  and  things 
hereby  authorized  or   required  to  be  made  and  dooe^ 
and  shall  operate  and  be  in  force  in  respect  to  the  ob- 
jects and  purposes  of"  the  last  mentioned  act  '^  as  fully 
and  effectually  ^  as  if  the  same  powers,  authorities,  pro- 
visions, clauses,  matters  and  things  **  were  repeated  and 
re-enacted  in  this  act."     It  is  only  necessary  to  add 
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that  by  neither  of  the  acts  are  the   provisions  of  the   Queen's  Bench. 

223d  section  above  set  forth  altered,  and  that  therefore  '_ 

they  are  applicable  to  the  present  case.  Kbnwei  and 

Avon  Canal 

And  the  question  is,  whether  the  action  was  brought       Company 

▼. 
in  time  or  not.  For  the  plaintiff  it  was  contended,  either        Oekat 

that  there  was  no  act  done  to  which  reference  can  be  way  Company. 
made  so  as  to  fix  the  commencement  of  the  six  calendar 
months,  and  that  therefore  the  case  is  not  within 
sect.  22S  of  Stat  5  &  6  fF.  4>.  c.  cvii. ;  or,  if  it  be,  that 
the  demand^  if  not  in  itself  the  cause  of  action,  is  at 
least  the  date  from  which  the  six  calendar  months  are 
to  be  reckoned.  We  think,  however,  that  the  latter 
part  of  the  section  in  question,  (and  particularly  the  ' 

words,  ^^m  case  there  shall  be  a  continuation  of  damage 
then  within  six  calendar  months  next  after  the  doing  or 
committing  such  damage  shall  have  ceased'')  plainly 
apply  to  a  case  of  this  description.  The  very  statement 
of  the  grievance  in  the  declaration  fixes  a  date  for  its 
termination :  ninety-nine  hours  are  the  stipulated  period 
during  whicli  the  said  impediment  and  obstruction  so 
continued,  and  for  which  a  compensation  is  sought 
by  this  action.  Whether,  therefore,  the  grievance  arose 
from  something  done  or  omitted  by  the  defendants,  that 
grievance  was  the  ^'  impediment  or  obstruction " 
vrhich  is  described  as  having  ceased,  and  is  stated  in 
the  case  to  have  in  fact  ceased,  in  the  month  of  June  in 
the  year  1841.  We  are  of  opinion,  therefore,  that  the 
impediment  which  ended  as  above  mentioned  must  be 
considered  as  the  cause  of  action.  The  demand  may 
indeed  be  necessary  to  maintain  the  action ;  but  it  can- 
not be  considered  as  the  cause  of  it ;  nor  indeed  was  that 
contended  for  in  the  argument  for  the  plaintiffs. 

We  are  of  opinion,  therefore,  that  this  action,  which 
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Volume  viL     ^qs  commenced  in  July  1842,  was   brought  too  late. 
And  that  makes  it  unnecessary  to  notice  the  other  ob- 


a'om  Ca^    jections  which  were  raised  on  behalf  of  the  defendants. 
Comp«ny  Judgment  for  defendtots. 


Grkat 
WnrKEN  Rail- 
way Company. 


Tueiday,         Price  against  Charles  Carter,  William  Cab- 

June  19th.  ^ 

TER,    Thomas   Reginald   Eemp,    and    John 

FiNDEN. 

♦udgmentwas      JJEACOCK^  in  £as/fr  term  1844,  obtained  a  rule  to 

entered  up  on       m. 

a  warrant  of  shew  cause  why  the  warrant  of  attorney  in  this 

cuted  by  prin-  csLse^  the  judgment  signed  thereon,  and  all  subsequent 

sureties^    One  proceedings,  should   not  be  set  aside ;   and   why  the 

Il^*ted!*^W  P'aintiflF  should   not  pay  over  to  the  defendant,  Jokn 

the  deb^  and  Finden,  the  sum  of  299/.  7*.  9d. 

recovered  a 

proportional  By  the  affidavits  on  which  the  rule  was  inranted  it 

part  from  his 

co-surety,  who    appeared  that    the  warrant  of  attorney   (to  enter  ap 

afterwards  dis- 
covered that       judgment  in  an  action  of  debt  at  the  suit  of  I^ce  fi}r 

been  attested  1120/.)  was  given  by  the  four  defendants  (the  Carters 
qualifi«dUo  °'^*  being  principals,  Kemp  and  Finden  sureties),  on  Sep- 
act  as  an  at-       tember  SA.  1841,  and  was  witnessed  by  George  Henry 

tomey,  contrary  '  '  j  &  ^ 

to  Stat  1  &  Chilcote^  stating  himself,  in  his  attestation,  to  be  attorney 
«.  9.    Held,       for  the  four  defendants,  named  by  them  and  attending 

that  the  co-  ^ 

surety,  not         at   their   request  &c.      Findeti   deposed    that   Chikote 

being  the  party  .        .  ,    ,  _        . 

who  had  paid      attended  on  the  nomination  and  uitroduction  oi  Ken^ 

the  debt,  could 

not  move  the 

Court  that  the  warrant  should  be  set  aside  for  the  defective  attestation  and  the  amoiut 

of  his  contribution  repaid  him  by  the  plaintiff;  and  a  rule  nisi,  obtaiu«Mi  by  the  co-snreCy 

for  this  purpose,  was  discharged,  without  costs. 

Semble  (per  Patteson  J.)  that,  under  stat.  I  &  2  Virt.  c.  1 10.  i.  9.,  a  party  who  has  intrcK 
duced  an  unqualified  person  as  qualified,  to  attest  the  execution  of  a  warrant  of  attorocy, 
cannot  afterwards  move  to  set  it  aside  because  attested  by  such  person. 
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It  further  appeared  that  PricCy  in  March  1842,  signed   QmeerCt  Bench, 

judgment  against  the  defendants  and  arrested  Kemp,  who  ' 

thereupon  paid  598/.  155.  6ef.,  the  amount  of  levy  and         Vkxcw. 
incidental  expences.     That  Kemp  then  called  upon  Finn       Carter. 
deuj  as  the  joint  security  with  him  for  Messrs.  Carter^ 
to  repay  him  a  moiety  of  the  598/.  155.  6d. ;  and,  Finden 
not  having  complied,  Kemp  sued  him  in  the  Court  of 
Exchequer,  and,  in  December  1848,  obtained  a  verdict 
for  299L  7s.  9e/.,  of  which  sum,  by  the  present  rule,  he 
claimed  repayment.    And  that  Finden  afterwards  moved, 
but  without  success,  for  a  new  trial  (a),  on  the  ground 
that  Chilcotey  though  formerly  admitted  an  attorney,  had 
not  taken  out  his  certificate  for  the  year  in  which  the 
warrant  of  attorney  was  executed  (b).    The  affidavits 
stated  searches  at  the  Masters'  Offices,  and  enquiries 
at  the  Stamp  Office,  by  which  this  fact  appeared  to  be 
established ;  and  Finden  deposed  that  he  had  no  know- 
ledge or  suspicion  of  it  until  after  the  trial  in  Kemp  v. 
Finden ;  he  also  stated  his  belief,  for  reasons  assigned, 
that  the  plaintiff's  attorney  was  aware  of  it  before  judg- 
ment on  the  warrant  of  attorney  was  entered  up. 

Affidavits  were  made  in  answer  by  the  plaintiff /VfVr^, 
Taylor^  his  attorney,  EUiott^  Taylor's  clerk,  and  the 
defendants  Charles  and  William  Carter.  The  first  three 
deponents  stated  that,  when  the  warrant  of  attorney 
was  executed  and  attested,  they  did  not  know  or  sus- 
pect that  Chilcoie  was  uncertificated,  or  not  entitled  to 
practice;  that  he  was  then  publicly  practising  as  an 
attorney,  and  named  as  one  in  the  Law  List  for  the 
year  :  and  that  none  of  these  deponents  mentioned  him, 
or  suggested  his  being  employed,  as  the  attorney  for 

(a)  Kemp  v.  Finden,  12  AT.  jr  ^.  421.  424. 

(6)  See  Stat.  6  &  7  Viet,  r.  73.  s.  1. ;  sched.  1.  part  I. ;  and  sect.  26. 
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the  defendants  on  the  execution  or  in  attestation  of  the 
warrant.  That  the  warrant  of  attorney  was  prepared 
by  Taylor  as  a  collateral  security,  with  other  securities 
after  mentioned,  on  the  loan  of  560/.  by  Price  to  Messrs. 
Carter.  That  Finden^  before  the  warrant  was  executed, 
told  JV.  Carter  that,  if  he  would  shew  it  to  Kemp^  and 
Kemp  was  satisfied  with  the  form,  Finden  would  be 
satisfied  also,  as  he  did  not  wish  to  put  fV.Carier  to 
the  expence  of  its  being  perused  by  Finden*s  own  soli- 
citor ;  and  fV.  Carter  thereupon  took  it  to  Kemp^  who 
sent  for  Chilcote  to  his  counting  house,  arid  Chilcole 
perused  it  and  made  some  corrections.  The  execu- 
tion of  the  warrant  of  attorney  was  attended  by  Elliott, 
the  clerk  of  Taylor  (Taylor  being  called  from  home  at 
the  time) ;  and  the  circumstances  were  detailed  as  follows 
by  Elliott  and  IF.  and  C.  Carter. 

"  Deponents  fV.  Carter  and  fV.  EUioll  severally  say 
that  all  parties  to  the  said  warrant  of  attorney,  excefi 
the  said  T.  R.  Kemp^  met  at  the  office  of  the  sud  J. 
Taylor  on  the  3d  day  of  September  18 4? I,  in  order  to 
execute  the  said  warrant  of  attorney  ;  when  and  where 
the  said  W.  Carter  stated  that  the  said  71  IL  Kemp  was 
unable  to  leave  his  counting  house,  and  that  it  would 
be  necessary  for  the  other  parties  to  go  there,  as  the 
said  71  R.  Kemp  wished  the  said  G.  H.  Chilcote  to  be 
present:  and  this  deponent,  the  said  W.  Elliotty  then 
stated  it  would  be  necessary  for  each  of  the  said  de- 
fendants to  name  an  attorney  to  act  for  him  on  the 
execution  of  the  said  warrant  of  attorney  ;  upon  which 
the  said  J,  Finden  expressly  stated  that  he  did  not  wish 
to  put  Messrs,  Carter  to  the  expence  of  his  employing 
a  separate  attorney,  but  that,  as  the  said  G,  H.  Chikote 
was  to  attend  for  the  said  7.  R.  Kemp^  he  should  act  for 
him  the  said  J.  Finden  also :  and  these  deponents  C, 
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Carter  and  W,  Carter  severally  say  that  they  also  vo-    QMeerC*  Bench. 

luntarily  chose  the  said  G.  H.  Chilcote  to  act  as  their   ' 

attorney  upon  the  occasion  of  the  execution  of  the  said  ^*'*^* 
warrant  of  attorney.  Deponent  W.  Elliott  further  Carter. 
saith  that}  such  arrangement  having  been  made  by  and 
between  the  said  C  Carter^  W.  Carter  and  J.  Findeuy  he 
this  deponent  and  the  said  plaintiff  accompained  them 
from  the  said  office  of  the  said  J.  Taylor  to  the  counts 
ing  house  of  the  said  71  R.  Kemp  in  Abchttrch  Ijane, 
London^  when  the  said  T.  R.  Kemp  sent  for  the  said  G. 
H.  Chilcote^  who,  on  his  arrival,  was  requested  by  all 
the  said  defendants  to  act  for  them ;  and  the  said  G.  H. 
Chilcote  then  read  over  to  all  the  said  defendants  the 
said  warrant  of  attorney,  and  the  defeasance  thereto, 
and  explained  to  them  the  nature  and  effect  thereof 
previous  to  the  said  defendants  executing  the  same." 

After  payment  of  the  598/.  by  Kemp,  Chilcote^  as  his 
attorney,  called  upon  the  plaintiff  Price  to  assign  and 
transfer  to  Kemp  a  mortgage  deed  and  other  documents 
which  Price  held  as  securities  in  addition  to  the  warrant 
of  attorney ;  and  Price  and  the  Carters  agreed  to  this. 
Kemj)  himself  afterwards  wrote  to  Price^  requiring  and 
authorizing  him  to  deliver  the  documents  to  Chilcote ; 
which  was  done. 

In  last  Hilary  term  (a), 

Watson  and  Atherton  shewed  cause,  and  contended, 
in  the  first  place,  that  an  uncertificated  attorney  did  not, 
for  all  purposes,  cease  to  be  an  attorney,  and  that  his 
want  of  certificate,  though  it  might  affect  his  own  rights, 
ought  not  to  prejudice  the  party  for  whom  he  attended, 

(a)  January  S9tb.  Before  Lord  Denman  C.  J.,  Patteaon  and  Cole^ 
ridge  Js. 
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and  who  was  ignorant  of  the  defect.     They  referred  to 

Beeder  v.  Bloom  («), v.  Sexton  {b\  Smith  v.  WiU 

son  (c),  Wilton  v.  Chambers  {d),  and  In  the  matter  of 
Hodgson  and  Ross  (e).  [Lord  Denman  C.  J.  mentioned 
Verge  v.  Dodd  (g).]  They  also  insisted  that  the  aflfi- 
davits  did  not  furnish  conclusive  evidence  of  Chilcot^s 
want  of  certificate.  But,  further,  the  Courts  have  held 
that  a  party  who  himself  introduced  the  attorney  can- 
not afterwards  take  advantage  of  his  being  uncertifi* 
cated ;  Cox  v.  Cannon  {h)  and  Jeyes  v.  Booth  (i),  there 
cited.  In  Wallace  r.  Brockky  (k),  Coleridge  J.  hdd  the 
contrary,  because  the  party  who  gave  the  cognovit,  and 
who  introduced  the  attorney,  did  not  know  him  to  be 
unqualified :  but  there  the  person  who  attended  was  not 
an  attorney  at  all.  Whatever  rule  is  acted  upon  under 
Stat.  1  &  2  Vict.  r.  110.  &  9.  must  prevail  also  as  to 
persons  in  custody ;  and  it  would  be  hard  on  them  to 
be  delayed  in  giving  warrants  of  attorney  till  it  could 
be  ascertained  whether  the  party  introduced  as  an 
attorney  was  qualified  or  not.  Again,  Kemp^  as  having 
paid  the  sum  levied  under  the  warrant  of  attorney,  has 
induced  Price  to  give  up  his  other  securities :  the  case 
therefore  is  one  of  those  in  which  a  party,  having  by 
statement  or  suggestion  of  facts  induced  another  to  alter 
his  situation,  cannot  gainsay  that  representation  to  the 
disadvantage  of  such  party ;  Coles  v.  The  Bank  of  Eng- 
land (0,  and  cases  there  cited. 


(a)  3  Bing,  9. 
(c)  1  Dowl,  P.  a  545. 
(O  S  A.^  E,  224. 
{g)   TuUr§  New  Prod,  279. 
K,  B.  Easter  T,  \l  G.  4. 
(A)  4  New  Ca.  453. 
(k)  SDowL  P.  €.695, 


(b)  1  DovL  P.  a  18a 
(rf)  T  A.^  E,  524.  533. 

Referred  to  by  Uie  Rutbor  rs  decided  io 

(t)  1  ^.  §•  P.  97. 
(/)  10  A.  i  E.  437. 
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Lastly,  the  Court  ought  not  to  interfere  at  the  in-  Queen't  Bench. 

stance  of  Finden,  who  paid  nothing  to  the  judgment ' 

creditor,  no  application  being  made  by  Kempy  who  paid         ^^'^' 
the  whole  demand.  Cartib. 


Kelly  and  Peacockj  contra.  As  to  the  first  point,  the 
attorney,  while  uncertificated,  ceased,  in  effect,  to  be  an 
attorney.  \Patteson  J.  The  power  given  to  the  Court 
to  re-admit  after  payment  of  the  penalty  (a)  shews  that] 
The  judgment  of  the  Court  in  Wilton  v.  Chambers  (li) 
bears  upon  this  point.  Stat.  1  &  2  FicL  c.  110.  s.  9. 
expressly  declares  that  no  warrant  of  attorney  to  con- 
fess judgment  shall  have  any  force  unless  an  attorney 
was  present  and  attesting.  The  attesting  party  here 
was  no  attorney  for  that  purpose ;  and  therefore  the  in- 
strument is  unattested.  As  to  this,  Verge  v.  Dodd  (c) 
is  a  direct  authority ;  for  there  it  appears  to  have  been 
^  decided  by  the  Court  of  King's  Bench,"  without 
qualification,  ^^  that  the  presence  and  attestation  of  an 
attorney,  who  had  not  taken  out  his  certificate  within  a 
year,  is  insufficient.''  [Patteson  J.  In  Walker  v.  Gardi- 
ner (d)  an  attorney's  attestation,  though  acquiesced  in 
by  the  persons  giving  the  warrant  of  attorney,  was 
held  void  because  he  was  introduced  by  the  opposite 
party :  but  when,  at  the  execution  of  the  warrant,  a 
party  has  brought  some  one  forward  as  his  own  attorney, 
would  not  it  be  monstrous  to  allow  him  afterwards  to 
deny  that  that  person  was  an  attorney?]  In  such  a 
case,  if  the  misrepresentation  had  been  voluntary,  it 
might  be  difficult  to  say  whether  or  not  the  Court 
should   disregard    the   express    words   of  the  statute. 

(a)  Stat  37  G,  S.  e.  90.  s.  31.  (6)  1  A,  ^  E.  524. 

(c)  rWtf  *  New  Prac  279.  280.^  (d)  4  B.  ^  Ad,  371. 
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But  Wallace  v.  Brochley  (a)  shews  that,  if  made  Idoo- 
cently,  it  would  not  conclude.     [^Coleridge  J.   That  wis 
a  decision  in  the  case  of  a  party  in  custody,  on  a  role 
of  Court  (6)  confined  to  persons  so   situated.]    The 
statute  must  be  strictly  pursued.     In  Cox  v.  Cswiaii(c) 
Tindal  C.  J.  said  that  the  defendant,  after  prodadoga 
person   whom  he  represented  to  be  an  attorney,  wai 
estopped  from  taking  the  objection  that  he  was  unoer^ 
tificated :  ^*  he  should  at  all  events  have  shewn  that  he 
was  as  ignorant  of  its  exbtence  as  the  other  partj." 
And,  further,  in  the  present  case,  nothing  amouDUog 
to  a  representation  was  made  by  Finden.     [Pa(<ef0aJ> 
What  right  have  you  to  call  upon  the  plaintiff  to  lepif 
you  money  which  was  paid  to  him  by  Kemp?]   Tbe 
judgment  was  joint  against  all  the  parties.     IPattesal 
Kemp  paid,  and  is  content  that  the  plaintiff  should  keep 
the  money.]     Finden  repaid  Kemp  a  moiety ;  it  was  the 
same  as  if  Finden  had  paid  that  amount  to  Price  with 
his  own  hand.     [Patteson  J.    Kemp  introduced  Chiiffk 
as  an  attorney  to  attest  the  execution  of  the  warrant: 
if  he  himself  had  applied  to  have  his  money  refunded, 
it  would  probably  have   been  answered  that  he  had 
made  a  deceitful  representation  as  to  Chilcote^  and  bis 
application  would  not  have  succeeded :  then  you  would 
have  had  to  settle  with  Kemp.    The  warrant  of  attome; 
may  be  good  as  against  Kemp^  though  bad  as  against  you 
And  you  are  not  now  in  danger  from  it,  the  judgmec 
being  satisfied.    Lord  Denman  C.  J.    If  Kemp  had  bee 
before  the  Court  {d\  he  would  probably  have  said  thi 


(a)  5  DowL  p.  a  695. 

(6)  Reg,  Gen.  HiL2W,A,  I.  72.     S  J9.  {•  Ad,  MA. 

(c)  4  New  Ca.  453. 

{d)  There  wai  no  Affidavit  by  Kemp. 
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Chikote  was  a  sufficient  attorney.     We  will  not,  how-  Q««»'»  Bench. 

ever,  decide  this  case  now,  as  my  brother  Coleridge  has  * 

some  doubt  (a).]  ^"^« 

Cur.  adv.  vtdt.  Caemb, 

Lord  Denman  C.  J.,  on  the  next  day  {January  SOth) 
said :  We  think  there  is  no  ground  for  this  application. 
JFinden  has  no  right  to  take  advantage,  as  against  Pricey 
of  the  defect  in  the  execution  of  the  warrant*  There- 
fore the  rule  must  be  discharged* 

Rule  discharged* 

Atherton  then  moved  for  the  costs  of  the  above  ap- 
plication. 

Cur.  adv.  vult. 

Lord  Denman  C.  J*  now  said  :  We  think  that  costs 
ought  not  to  be  awarded,  the  motion  having  been  on 
behalf  of  a  surety,  and  the  party  having  probably  acted 
on  a  case  in  Tidd^  which,  if  deciding  the  general  point 
lor  which  it  was  cited,  must  now  be  considered  as  over- 
raled. 

Ordered,  that  the  rule  be  discharged 
without  costs* 

(a)  Coteridge  J.  had  left  the  Court  during  the  argument. 
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Saturday,  Skilbeck  and  Another  against  Gabbett. 

June  21st. 

To  prove  the  T\EBT  for  Work  and  materials,  money  paid,  and  od 
letter  by  plain-  ^n  account  Stated.     Plea,  that  the  demands  men- 

ant  a  clerk*  of  tioned  in  the  several  counts  were  in  respect  of  fees 

plaintiff  de-  claimed  and  disbursements  made  by  the  plaintifi  m 

posed  that  he  J  r 

inade  up  the  altomevs  for  the  defendant ;  that  the  action  was  coo- 
letters,  of  which  ' 

this  was  one,      menced  after  the  passing  of  stat.  6  &  7  Vict,  c  78, to 

and  placed 

them  in  a  box  wit,  ^OiYi  February^  1844:  and  that  plaintiffs  did  tut, 
where  he  sat,  ^^^  month  before  commencement  of  the  suit,  dellTer 
pubiLpoltman  ^^  ^^"^  ^y  ^^  P°^^  ^^  defendant,  or  leave  for  bimit 
laircdtye  day  ^'^  Counting  house,  &c.,  a  bill  &c.,  subscribed  Sc^ac 
and  took  the       cording  to  the  statute  (aV.     Verification.     Replicatioo: 

letters  from  °  ^  ^ 

that  box.  That  plaintiffs  did,  one  month  before  the  commence- 

Held,  that  ^  ,   ,         ,  1  r   J    ♦ 

such  delivery  to  mcnt  &c.,  to  Wit  on  &c.,  scud  by  the  post  to  defeooaw 
was  evidence  ^^  ^^^  office  of  business  a  bill  of  the  said  fees  &&,  eo- 
thit  the^i'e'tters  closcd  in  a  letter,  subscribed  &c.,  referring  to  the  ^ 
^ost-office^  ^^  '^^"»  according  &c.     Conclusion  to  the  country.    Issue 

thereon. 

On  the  trial,  before  Coleridge  J.,  at  the  sittings  in 
Middlesex  during  Easter  term,  1844,  the  plainuSs,  to 
prove  the  sending  of  a  letter  as  alleged  in  the  replica- 
tion, called  their  managing  clerk,  who  stated  that,\n 
the  general  course  of  business  at  their  office,  letters  to 
the  agency  clients,  of  whom  defendant  was  one,  wer 
made  up  by  the  witness,  and  that  the  public  postma 
invariably  called  every  day  for  all  letters*  which  wei 
placed  for  him  in  a  box  in  the  room  where  the  witne 

(a)  Sect.  37. 
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sat,  and  were  taken  from  that  box  by  the  postman.  Quten's  Bench. 

The  witness  stated  that  the  letter  in  question  was  made  ^* 

up  in  the  usual  course;  but  no  evidence  was  given  as  to  Skilbick 
the  sending,  except  as  above  mentioned.  It  was  ob-  Gaebrt. 
jected  that  this  proof  was  not  sufficient,  without  calling 
the  postman  himself.  Coleridge  J.  over-ruled  the  ob- 
jection ;  and  a  verdict  was  found  for  the  plaintiffs,  leave 
being  I'eserved  to  move,  on  another  point,  for  a  reduc- 
tion of  damages. 

Chambers^  in  the  same  term,  moved  for  a  rule  to  shew 
cause  why  the  damages  should  not  be  reduced  accord- 
ingly, or  a  new  trial  had  on  account  of  the  ruling  above 
stated,  contending  that  there  was  no  evidence,  to  go  to 
the  jury,  of  the  letter  having  been  sent.  A  rule  nisi 
was  granted. 

Hugh  Hill  now  shewed  cause,  and  contended  that 
the  proof  of  sending  was  sufficient ;  but,  if  not,  that 
tbe  plaintiffii'  case  was  sufficient,  independently  of  this 
eridence  (a). 

C.  Clarky  contrL  Proof  of  delivery  to  the  bellman 
was  not  sufficient  evidence  of  the  sending.  In  Hawkim 
▼•  Butt  (b)  the  defendants,  to  prove  payment,  shewed 
that  they  had  delivered  a  letter  containing  bills  of  ex* 
change  to  the  bellman  in  the  street ;  but  Lord  Kenyan 
held  this  no  defence,  saying  that  the  defendants  ought 

(a)  He  urged}  among  other  arguments,  that  the  defect  (if  any)  of  proof 
■s  to  the  ktter  was  supplied  by  subsequent  letters  and  answers,  to  which 
no  objection  had  been  made. 

Other  questions  were  touched  upon  in  the  argument;  but  the  report  is 
confined  to  the  only  material  point  on  which  the  Court  decided. 


/X.\     t     TL.^L^      KT     -D    n    IOC 


the  post  were  always  deposiled  ;  and  that 
ries  them  from  thence  to  the  post  of 
porter  was  not  called,  and  there  was  n 
to  what  had  hecome  of  tlie  letter  after  it 
upon  the  table."  Lord  Ellenborough  h 
was  necessary,  and  said :  "  Some  evid 
given  that  the  letter  was  taken  from  th 
counting-house,  and  put  into  the  post  offi 
called  the  porter,  and  he  had  said  that  al 
no  recollection  of  the  letter  in  question,  he 
ried  to  the  post  office  all  the  letters  found 
this  might  have  done."  Where  the  p 
stated  that  a  letter  was  sent  by  the  post  oi 
"  but  he  had  no  recollection  whether  it 
himself  or  by  another  clerk,"  this  was  hel 
proof  of  the  particular  letter  having  b 
that  day;  Hawiesr.  Sailer {b).  Pact  v. 
which  may  be  cited  on  the  other  side* 
the  sufficiency  of  a  delivery  to  the  belln 
degree  of  care  which  the  party  deliverini 
use,  and  on  the  direction  he  had  reo 
plaintifT.  {^Lord  Denman  C.  J.  Lord  i 
HetheringtOH  v.  Kemp  (a),  thought  it  mi 
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that  he  invariably  carried  to  the  post  office  all  letters  QueenU  Bench. 

which  he  found  on  the  table.      Here  the  bellman  is ' 

a  kind  of  ambulatory  post  office:  we  may  presume  Skilbeck 
that  whatever  he  took  from  the  table  did  go  to  the  Garmtt. 
office.  And  the  case  did  not  turn  wholly  upon  this. 
In  Hawkins  v.  Rtiit  {a)  the  letter  contained  money  ;  and 
Lord  Kent/on  thought  that,  circumstance  made  the  de- 
livery to  a  bellman  hazardous,  and  that  sufficient  caution 
had  not  been  used.  That  case  is  peculiar.  In  Hawkes 
V.  Sailer  (b)  the  letter  contained  a  notice  of  dishonour  ; 
and  the  question  turned  upon  its  having  been  put  into 
the  post  on  the  morning  of  a  particular  day,  Tuesday, 
January  10th.]  Best  C.  J.  said  ^'  there  was  no  sufficient 
evidence  that  it  had  been  put  in,  even  on  Tuesday 
morning." 

Lord  Denman  C.  J.  I  think  the  evidence  given  here 
was  quite  enough ;  and  I  have  acted  on  that  assumption 
repeatedly.  If  a  public  servant,  belonging  to  the  post 
office,  takes  charge  of  the  letter  in  the  exercise  of  his 
public  dutyi  it  is  the  same  as  if  it  were  carried  to  the 
office. 

Coleridge  J.  Lord  Ellenborough  snys,  in  Hether^ 
ington  V.  Kemp  (c),  that,  if  the  porter  had  been  called, 
and  had  stated  that,  although  he  did  not  recollect  the 
particular  letter,  *^  he  invariably  carried  to  the  post- 
office  all  the  letters  found  upon  the  table,  this  might 
'  have  done."  I  think  the  evidence  here  was  equivalent 
t(nhat  (rf). 

Rule  discharged. 

(a)  1  Peake,  X,  P.  C.  186.  (6)  4  Bmg.715. 

(c)  4  Camp.  1 93.  (d)  No  other  Judge  was  present 
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Gale  against  Bitbnell. 

^.,  to  secure  TpEIGNED  issue,  to  try   the  question  whether  cer- 

518/.  by  him  ^^^^  goods  and  chattels  which  had  been  taken  in 

by  Sdemlire^f  execution  under  a  fi.  fa.  at  the  suit  of  the  defendant 

^-^l!"^iV'.^  against  one  Edmund  AUetu  or  any  or  either  of  them, 

1843,  all  his  o  ^  ^ 

Roods  and  farm-  y,QXQ  at  the  time  of  the  delivery  of  the  fi.  fa.  to  the 

log  stock,  which 

were  then,  or      sheriff  the  goods  and  chattels  of  the  plaintiff. 

which  at  any 

time  during  the  On  the  trial,  before  Cressrxell  J.,  at  the  Somersetshire 
that  security  Spring  assizes,  1844,  evidence  was  given  for  the  plain- 
about  and' be-  ^'^f*  ^^^^  ^^^  ^^^^  before  her  marriage  with  him  had 
hou^"an!d  farm  jo^^^d  her  brother  Edmund  Allen  in  giving  a  promissory 
to  G.,  his  ex-      ^^^^  f^,.  3qq/^  ^^j  interest  as  surety  for  Edmund  Allen; 

ecutors,  &c.,  as  ^ 

his  and  their       that  the  plaintiff*  kept  down  the  interest  on   the  note, 

own  proper 

goods  and  and  made  other  advances  to  AUen^  who,  in  December 

chattels;  pro- 
viso, that,  if  A, 

should  pay  G.  the  said  51 8/.,  on  1st  January  1845,  or  at  such  earlier  day  or  time  as  G.  See. 
should  appoint  by  notice  in  writing  to  ^.,  at  least  ten  days  before  Uie  time  to  be  appointed, 
with  interest  in  tlie  meantime,  then  those  presents  should  cease  and  determine :  A.  cove- 
nanted to  pay  principal  and  interest  accordingly ;  and  it  was  declared  tiiat  after  default, 
and,  as  respected  the  interest,  after  notice  in  writing  requiring  payment,  it  should  be  law- 
ful for  G.  ScCf  to  receive  and  take  into  their  possession,  and  thenceforth  to  hold  and  enjoy, 
the  said  goods  &c.,  and  also  to  sell  and  dispose  of  the  same  and  every  part  thereof,  and 
out  of  the  proceeds  to  retain  the  principal,  interest  and  expenses,  and  to  render  the  surplus 
to  A.  &c. ;  and  that  until  default  it  should  be  lawful  for  A,f  &c.,  to  hold,  make  use  of, 
and  possess  the  goods  &c.,  without  disturbance  by  G,  &c. 

A,  not  having  paid  the  interest,  G.,  without  giving  notice  in  writing,  on  \%t  January 
1844,  took  possession  of  all  the  goods  &c.,  then  in  and  about  the  house  and  farm,  including 
the  last  year*s  crop  of  hay,  and  some  other  articles  which  were  not  A.*s  at  the  time 
of  the  assignment,  but  had  been  brought  by  him  into  tlie  farm  since.  On  G.*s  enteriog 
to  take  possession,  A.  delivered  to  him  part  in  the  name  of  the  whole,  and  signed  a  me- 
morandum of  tlie  delivery,  acknowledging  that  he  had  made  default  in  payment  of  the 
principal  and  interest,  after  receiving  due  notice  to  pay. 

On  a  feigned  issue  to  try  whether  the  goods  &c.,  or  any  part  of  them,  were  the  propeny 
of  G,  at  the  time  of  the  delivery  to  the  sheriff,  after  1st  Jamiary  1844,  of  a  £.  fa.  agaii;»t 
A.  at  the  suit  of  another  creditor :   Held, 

That  the  assignment  wa«  a  present  conveyance  froni  A,  to  G.,  so  a.n,  immediately  on  tbe 
execution  of  the  indenture,  to  vest  the  property  in  the  goods  &c  then  in  and  about  tbe  houw 
and  farm,  in  G, ;  and  that  the  proviso  did  not  operate  as  a  demise  of  those  goods  he, 
to  A. 

But  that  the  deed  did  not  operate  as  an  assignment  of  property  thereafter  to  arise  or 
be  brought  upon  the  premises. 


IX.  VICTORIA.  851 

1842,  applied  to  him  for  a  further  loan:  the  plaintiff  Queen*t Bench. 
consented  to  lend  him  100/.,  and  to  take  upon  himself  ^^^^' 
the  payment  of  the  SOO/.,  on  having  the  repayment  of  Galk 
all  his  advances,  which  amounted  to  518/.,  secured  by  Bukmxll. 
an  assignment  of  Allen's  furniture  and  farming  stock. 
Ihe  plaintiff  did  accordingly  advance  the  100/.:  and, 
on  1st  January  1843,  he  and  Allen  executed  an  in- 
denture of  that  date,  whereby  it  was  witnessed  that,  in 
consideration  of  the  previous  debt  of  418/.  and  the  loan 
of  1 00/.,  Allen  ^^  hath  bargained,  sold,  assigned,  and  by 
these  presents  doth "  &c.,  **  unto  the  said  A.  A.  W. 
GaUy  his  executors,"  &c.,  "  all  and  every  the  house- 
hold goods  and  furniture,  cows,  horses,  and  other  farm- 
ing stock  "  &c.,  ^^and  other  things  which  are  now,  or 
which  at  any  time  during  the  continuance  of  this 
security  shall  be,  in,  about,  and  belonging  to "  Alleti's 
house  and  farm ;  habendum  to  plaintiff,  his  executors 
&c.,  **  as  his  and  their  own.  proper  goods  and  chattels  :** 
Proviso,  that,  in  case  Allen,  his  executors,  &c.,  should 
pay  to  plaintiff,  his  executors,  &c.,  **  the  said  sum  of 
518/.  on  "  1st  January  1845,  '^  or  at  such  earlier  day 
or  time  as  the  said  A.  A*  W.  Gale,  his  executors," 
&c.,  "  shall  appoint  for  the  payment  thereof  in  and  by 
a  notice  in  writing  to  be  given  to  the  said  £•  Allen,  his 
executors,"  &c.,  **  at  least  ten  days  before  the  day  or 
time  intended  by  such  notice  to  be  appointed,  and  do 
and  shall  in  the  mean  time,  until  the  repayment  of  the  " 
principal  *^at  either  of  the  periods  aforesaid,  well  and 
truly  pay  "  "  unto  the  said  A.  A»  fV.  Gale,  his  execu- 
tors/' &c.,  interest  at  five  per  cent,  on  1st  July  and 
January  in  every  year,  and  a  proportional  part  to  the 
expiration  of  such  notice,  then  *'  these  presents  and 
every  article,  clause  and  thing  herein  contained  shall 
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cease  and  determine,  and  be  absolutely  void.^  The 
indenture  next  contained  a  covenant  bj  Allen  to  pay 
principal  and  interest  accordingly.  **  And  it  is  here- 
by declared "  &C9  <<  that,  after  derault  shall  be  made 
by  "  AUen^  his  executors,  &c.,  "in  payment  of  the  said 
sum  of  518/.  and  interest,  or  any  part  thereof,  con- 
trary "  &c.,  and,  in  respect  of  the  interest,  after  notice 
in  writing  requiring  payment  of  it,  *^  it  shall  be  lawful 
for  the  said  A.  A.  fV.  Gale^  his  executors,"  &a, 
'^  peaceably  and  quietly  to  receive  and  take  into  his  and 
their  possession,  and  thenceforth  to  hold  and  enjoy,  all 
and  every  the  said  household  goods,"  &c.,  **  and  also  to 
sell  and  dispose  of  the  same  and  every  part  thereof,"  &Ci 
*<  and  to  receive  and  take  the  moneys  to  arise  from  such 
sale  thereof,  and  thereby  and  therewith  retain "  the 
principal,  interest  and  expenses,  and  render  the  sur- 
plus to  Allen^  his  executors,  &c.  "  And  it  is  hereby 
declared  "  &c.  ^'  that,  until  .default  shall  happen  to  be 
made  in  payment  of"  principal  at  the  time  appointed 
as  before  mentioned,  and  interest  after  notice  in  writing 
as  before  mentioned,  *'  it  shall  be  lawful  for  the  said 
E.  Allen^  his  executors  or  administrators,  to  hold,  make 
use  of,  and  possess  the  said  household  goods,"  &c, 
'*  without  any  hindrance  or  disturbance  of  or  by"  the 
plaintiff,  his  executors,  &c.  There  was  no  inventory 
annexed  to  or  referred  to  by  the  indenture. 

AUen  not  paying  the  interest  due  in  Jul^  1843,  the 
plaintiff,  on  1st  January^  1844,  by  one  Moody ^  took  pos- 
session of  all  the  household  goods  and  stock  on  AJileni 
house  and  farm,  on  which  occasion  AUen  delivered  to 
Moody  a  chair  in  the  name  of  the  whole,  and  signed  a 
memorandum  that  he  delivered  the  goods  &c.  to  Mood^ 
as  the  plaintiff's  bailiff,  as  the  absolute  property  of  the 
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plaintifTy  '^  in   pursuance  of  the   proviso   contained   in   Qiuen*s  Sencfu 

the  assignment,  I  having  made  deFauIt  in  payment  of * 

the  principal  and  interest  moneys  secured  by  the  said         ^^^' 
indenture  of  assignment,  and  having  received  due  notice      Bukkklu   . 
requiring  payment  of  the  same."     To  this  memorandum 
an  inventory  was  subjoined.     No  notice  in  writing  had 
in  fact  been  given. 

The  plaintiff's  bailiff  continued  in  possession  of  the 
goods.     On  a  day  subsequent  to  the  seizure  under  the  % 

assignment  a  sheriff's  officer  seized  the  articles  under  a 
fi.  fa.  which  had  been  issued  on  a  warrant  of  attorney 
given  by  Alien  to  the  defendant,  and  had  been  delivered 
to  the  sheriff  after  the  seizure  by  the  plaintiff.  The 
conduct  of  Allen  appeared  to  be  hostile  to  the  plaintiff. 
The  greater  part  of  the  articles  seised  formed  part  of 
AUen*s  goods  and  stock  at  the  time  he  executed  the 
assignment ;  but  the  hay  was  principally  of  the  crop  of 
1843 ;  and  as  to  other  articles  there  was  no  evidence. 

The  learned  Judge  left  two  questions  to  the  jury : 
First,  whether  the  deed  was  a  bona  fide  security,  or  had 
been  executed  for  the  purpose  of  protecting  the  pro- 
perty ;  Secondly,  whether  the  property  on  the  farm  at 
the  time  of  the  seizure  was  the  same  that  was  there  at 
the  time  of  the  assignment.  The  jury  found  that  the 
assignment  was  bonfi  fide,  and  that,  with  the  exception 
of  the  hay  and  the  articles  as  to  which  no  evidence  was 
given,  the  property  seized  was  on  the  farm  at  the  time 
of  the  assignmentf  A  verdict  was  entered  for  the 
plaintiff  as  to  the  goods  which  were  on  the  farm  at  the 
time  of  the  assignment,  and  for  the  defendant  as  to  the 
residue,  with  leave  for  the  plaintiff  to  move  to  enter  the 
verdict  for  him  as  to  the  whole  of  the  property,  and  for 
the  defendant  to  move  to  enter  a  verdict  for  him  ge- 
neral I  v. 
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In  the  following  Easier  term  cross  rules  to  shew  cause 
were  obtained  accordingly.     In  last  Trifuty  term  (a), 

Cockburn  and  BtUt  shewed  cause  against  the  defend- 
ant's rule  and  supported  the  plaintiflTs.     This   was  a 
present  conveyance  vesting  the  property  in  the  assignee 
at  the  time  of  executing  the  deed.      The    agreement 
that    the   assignor   may   continue   in    possession   until 
default  in   payment  of  the  518/.  does  not  cause  such 
default  to  be  a  condition  precedent  to   such   vesting. 
In    Doe   dem.   Hoylance   v.  Lightfoot  {b)   the   question 
arose  under  a  mortgage  in  fee  by  lease  and  release, 
dated    7th   and   8ih   September    1819,  with    a   proviso 
that,  if  the   mortgagor   should  pay    the   sum  secured 
and  interest  on  the  25th  March  then   next,  the  mort- 
gagee, his    heirs   &c.,  should   reconvey  to    the   mort- 
gagor in  fee,  and  from  thenceforth  the  use  and  estate 
thereinbefore  limited  to    the  mortgagee   should  cease, 
determine   and    be    utterly   void :    and,    although  the 
release    contained  also    covenants    by    the    mortgagor 
for   payment   of  principal   and   interest  on    the  25th 
Marcky  and  for  quiet  enjoyment  by  the  mortgagee  and 
his    heirs    after   default   in    such    payment,    the  Coon 
of  Exchequer  held  that  there  was  nothing  in  the  deed 
which  implied    that   the  mortgagor   was  to    have  the 
enjoyment   of  the   land   in    the  interval   between  the 
execution  of  the  deed   and  default  in  payment  of  the 
mortgage  money ;    but  that  the  mortgagee's   right  of 
entry  accrued  on  the  execution  of  the  deed.     In  Doe 
dem.  Parsley  v.   Day  (c)   the  mortgage,   by  release  in 


(a)  Saturday^  May  24th  :    before  Lord  Dmmati  C.  J.,    IFUHamt  and 
Coleridge  Js. 
(A)  8  3/.  §•  ;r.  553.  (c)  2  Q.  B.  147. 
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fee  as  to  part,  and  demise  for  years  as  to  other  part,  on   QueeiCa  Benek. 
trusts  for  securing  repayment  of  mortgage  debt  and  ' 


interest,  and  dated  5th  April  1837,  contained  a  proviso         ^^^ 
that,  if  the  mortgagor   should  pay  to  the   mortgagee      Bumelu 
the  principal  money  and  interest  on  5th  October  then 
next,   those  presents   should  be  void,  but,  if  he,  his 
heirs,  &c«,  should  not  then  pay,  it  should  be  lawful  for 
the  mortgagee,  her  heirs,  &&,  after  giving  one  month's 
notice  as  after  mentioned,  to  enter  into  possession  of 
the  hereditaments  released  and  demised,  and,  whether 
in  or  out  of  possession,  to  make  leases  thereof,  and  also 
to  sell  and  convey  them  to  purchasers :  the  mortgagee 
covenanted  not  to  sell  or  lease  until  she  should  have 
given  the  mortgagor,  his  heirs,  &&,  one  month's  notice 
in  writing,  demanding  payment  at  the  end  of  that  time, 
and  the   mortgagor,   his  executors,  &c.,  should  have 
made  default  in  payment  at  that  time;  and  that  she 
should,  at  any  time  before  such  sale,  on  payment  of 
principal,  interest  and  expenses,  reconvey  and  reassign 
to  the  mortgagor,  his  heirs,  &c.    The  mortgagor  having 
remained  in  possession,  the  mortgagee,  after  5th  October 
1837,  brought  ejectment  for  parcel  both  of  the  freeholds 
and  of  the  leaseholds,  without  having  given  the  notice 
provided  for  by  the  mortgage  deed;   and  it  was  held 
that  the  lessor  of  the  plaintiff  was  entitled  to  recover, 
since  the  covenant  not  to  sell  or  lease,  even  if  construed 
as  a  covenant  not  to  enter  till  a  month's  notice  had  been 
given,  was  a  covenant  only  and  no  lease.     These  cases 
are  a  direct  authority  for  the  position  that,  where  a  con- 
veyance is  absolute,  the  vesting  of  the  property  is  not 
affected  by  arrangements  as  to  the  mere  possession.   The 
cases  (a)  which  may  be  relied  on  as  adverse  to  this  view 

(d)   WiOcinaon  v.  HaUf  3  New  Ca,  508. ;  Doe  dem,  Lyaier  v.  GMvsvn^ 
2  0.  i?.  143. ;   Wheeler  t.  Montejiore,  2  Q.  B.  133. 
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are  examined  and  explained  in  the  judgment  of  Lord 
Denman  C.  J.  in  Doe  dem.  Parsley  v.  Day  (a).  The 
same  principle  applies  to  assignments  of  personal  chat- 
tels. In  Westerdell  v.  Dale  (b)^  a  case  arising  out  of  the 
mortgage  of  a  ship,  Lord  Kevyon  says,  **  As  to  the 
cases  respecting  the  mortgagee ;  whether  in  or  out  of 
possession  he  is  the  legal  owner,  and  must  so  be  con- 
sidered in  a  court  of  law,  notwithstanding  his  title  is 
subject  to  equitable  interests.''  As  regards  the  want  of 
notice  in  writing,  the  proviso  requiring  it  was  intro- 
duced for  the  benefit  of  the  assignor,  and  be  has  waived 
it  by  delivering  the  goods  without  such  notice,  and  b? 
admitting  that  he  had  received  due  notice. 

But  it  is  said  that,  whatever  may  be  the  case  as  to  the 
goods  which  were  in  existence  and  the  property  of  the 
assignor  at  the  time  the  assignment  was  executed,  those 
which  were  not  then  in  esse  could  not  pass  under  the 
deed.     At  all  events,  the  deed  amounts  to  a  contract 
that  the  assignee  shall  be  entitled  to  the  goods  when 
they  shall  be  in  existence;  and  they  were  in  fact  de- 
livered to  him  in  pursuance  of  the  contract  before  the 
title  of  the  execution  creditor  accrued.     The  sum  paid 
was  a  perfect  consideration  for  such  a  contract;  and 
the   property   in  personal  chattels  passes   by   the  de- 
livery; Irons  V.  Smallpiece  (c\     On  a  contract  for  build* 
ing   a  ship,    though,   in  general,  no  property  vests  in 
the  purchaser  during  the  progress  of  the  work,  it  has 
never  been  denied  that  the  property  vests  in  him  when 
the  article  is  finished  and  delivered  ;  and  under  special 
circumstances,  the  property  has  been  held  to  vest  in  him 
during  the  progress  of  the  work ;  Clarke  v.  Spence  ((f). 


(a)  2  Q.  B.  147. 
(c)  2  B,^  Aid,  551. 


(b)  7  r. /J,  306.  SI 2. 
(rf)   4  J.  i  E,  44S. 
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The   case  of  Langlon  v.  Horton  (a)  is,   in   principle,   Queen't  Bench, 

nearly  the  same  as  this.     B.  assigned  to  the  plaintiffs  a [ 

ship  then  on  her  voyage  on  a  whaling  expedition,  and  all  ^^'•" 
her  tackle  and  appurtenances,  and  all  oil  and  headmatter  Burmelu 
and  other  cargo  which  might  be  brought  home  therein 
(but  which  cargo  was  not  then  in  existence),  on  and  from 
her  then  present  voyage,  upon  trust  for  securing  5000/. 
and  other  advances.  Shortly  afterwards  B,  became  in- 
solvent. On  the  arrival  of  the  ship  in  this  country,  the 
plaintiffs  took  possession  of  her  and  her  cargo;  and 
four  days  afterwards  the  sheriff  also  took  possession 
under  a  writ  of  fi.  fa.  sued  out  by  the  defendant.  On  a 
bill  filed  by  the  plaintiffs  to  establish  their  priority,  it 
vrua  held  that,  there  having  been  such  a  contract  be« 
tween  B.  and  the  plaintiffs  as  would  in  equity  have 
given  the  plaintiffs  a  title  to  the  cargo  when  it  arrived, 
and  that  contract  having  been  perfected  by  possession 
lawfully  taken  under  the  deed  of  assignment,  the  plain- 
tiffs were  entitled  to  hold  the  ship  and  cargo  against 
the  judgment  creditor.  This  is  identical  with  the 
present  case,  if  the  argument  be  well  founded  that  a 
present  assignment  of  future  personal  chattels  may 
operate  as  a  contract  to  deliver  them  as  they  come 
into  existence.  There  is  no  legal  objection  to  such  a 
construction :  it  has  been  held  that  a  deed  purporting 
to  release  lands  after  the  death  of  the  releasor  to  uses, 
in  fee,  for  the  benefit  of  his  brothers  and  their  children, 
and  which  could  not  operate  as  a  release  because  it  at- 
tempted to  convey  a  freehold  injuturo^  was  nevertheless 
good  as  a  covenant  to  stand  seised;  Roe  dem*  v. 
Wilkimon  v.  Tranmarr  (i).     And,  therefore,  Lunn  v, 

(a)  I  Hare,  549.  (6)  WUks,  682. 
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Thornton  (a),  which  may  be  cited  on  the  other  side,  is 

not  applicable. 

There  is  another  point  of  view  in  which  the  plaintiff 
is  entitled  to  the  hay  :  it  was  the  future  produce  of  the 
soil,  and  the  owner  might  grant  it  in  Tuturo :  ^*  for  the 
land  is  the  mother  and  root  of  all  fruits.  Therefore, 
he  that  hath  it  may  grant  all  fruits  that  may  arise 
upon  it  after,  and  the  property  shall  pass  as  soon  as 
the  fruits  are  extant  ;'*  Grantkam  v.  Hawley  (5).  Other 
instances  of  grants  of  things  not  in  esse  are  collected  in 
14.  Vin.  Abr.  72—75.  tit.  Grants  (M.).  Lord  EBen- 
boroughj  in  Stanley  v.  fVhtte  (c),  asked,  why  there  might 
not  be  a  grant  or  reservation  of  trees  thereafter  to 
grow  on  the  soil,  as  well  as  of  the  trees  then  growing. 


Crtmder  and  Cornish^  contra.    The  deed  bears  a  suspi- 
cious appearance  both  from  the  nature  of  its  provisions 
and  from  the  want  of  a  schedule.     [^Coleridge  J.    The 
jury  have  found  that  the  parties  had  a  bona  fide  inten- 
tion to  pass  the  property  to  the  assignee  at  the  time 
of  the  assignment,  not  merely  to  protect  the  assignor. 
Lord  Denman  C.  J.  That  will  not  bind  you  if  the  words 
are  not  sufficient  to  carry  out  the  intention:    but  it 
shuts  out  any  argument  that  there  was  not  in  fact  any 
such   intention.]     To  arrive  at  the  intention  as  ex- 
pressed on  the  face  of  the  deed,  the  whole  must  be  con- 
strued together.     The  words  of  present  assignment  are 
followed  by  a  proviso  which  shews  the  real  meaning  to 
be  that  the   assignor  should  continue  to  be  the  real 
owner  until    1st  January   1845,   unless  ten  days'  no- 
tice in  writing  should  be  given  requiring  payment  of 


(a)  1  Com,  B.  379. 
(c)  ]  4  East,  SS2.  338 


(6)  Hob,  172. 
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the  518/.  at  some  earlier  period.     The  subsequent  pro-  Queen's  Bench. 

1845 
visions  as  to   possession,  enjoyment,  and  sale  by  the  ' 

assignee,  are  all  made  dependent  on  default  after  such         ^^^' 
notice.    Then  the  assignor  is  to  ^^  hold,  make  use  of,  and      Boenxlu 
possess"   the  articles,  some  of  which  are  perishable, 
until  default :  that,  as  to  the  perishable  articles,  is  in- 
consistent with  the  notion  of  the  property  in  them  being 
vested  in  the  assignee ;  and  the  deed  draws  no  distinc- 
tion between  them  and  the  other  articles  assigned.     No 
such  notice  as  the  deed  requires  was  given :   a  mere 
demand  of  the  goods,  even  if  in  writing,  would  not 
be  sufficient;  Hartley  v.    Case  (a):   and,  indeed,   the 
ai^ument  on  the  part  of  the  plaintiff  is  not  that  the 
notice  was  sufficient,  but  that  no  notice  was  required. 
Two  cases  on   mortgages  of  real  property  are  relied 
on :  but  Wheeler  v.  Montefiore  (ft)  is  more  in  point ;  for 
there  some  fixtures  and  chattels  were  included  in  the 
mortgage,  which  was  for  a  term  of  years  to  commence 
thenceforth  ;  the  fixtures  and  chattels  were  sold  and  as- 
signed by   a   separate   clause,  subject  to   the  proviso 
thereinafter  contained ;  and  provisoes  followed,  one  in 
the  usual   form  for  reconveyance  on  payment  of  the 
mortgage  money  on  24th  June^  the  other,  that,  on  non- 
payment at  that  day,  it  should  be  lawful  for  the  mort- 
gagee to  enter  and  take  the  rents  &c.,  and  to  sell  or 
underlet  the  premises,  and   to   sell   the   fixtures   and 
chattels.      The    mortgagee    having    brought    trespass 
against  a  third  party  for  an  entry  before  24th  June^  the 
mortgage  debt  being  still  unpaid,  the  Court  held  that  the 
mortgagee's  right  to  possession  did  not  attach  until  the 
24th  June.      And  they  said,  ^^as  regards  the  fixtures 

(a)  4JB.  j-  a  339.  (6)  2  Q.  B.  133. 
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and  chattels,  though  the  property  in  them  would  pass  by 
the  deed  at  once  in  ordinary  mortgages,  yet  the  terms 
of  this  deed  preclude  the  plaintiff  from  taking  possession 
till  the  24th  June :  and  in  fact  he  had  not  taken  tbenu" 
In  Wilkinson  v.  Hall  (a)  provisoes  in  a  mortgage  deed 
that  the  mortgagee  should  not  call  in  the  principal  until 
the  5th  December  1840,  and  that  the  mortgagors  should 
enjoy  the  mortgaged  premises  until  default  in  payment 
of  principal  or  interest,  were  held  to  operate  as  a  re- 
demise to  the  mortgagors  until  the  5th  December  1840: 
so  here  the  effect  of  the  provisoes  is  to  revest  the  pro- 
perty in  the  assignor. 

As  to  the  articles  which  were  not  in  existence  at  the 
time  of  the  assignment,  lAinn  v.  Thornton  (6)  is  a  de- 
cisive authority  for  the  defendant,  and  meets  the  very 
distinction  which  has  been  taken  between  a  conveyance 
of  nonexisting  chattels  and  a  contract  to  give  a  title  to 
them  when  they  shall  exist.  The  Court  says  (c),  "  It  is 
not  a  question  whether  a  deed  might  not  have  been  so 
framed  as  to  have  given  the  defendant  a  paxer  of  s^/r- 
ing  the  future  personal  goods  of  the  plaintiff,  as  they 
should  be  acquired  by  him,  and  brought  on  the  premises, 
in  satisfaction  of  the  debt ;  but  the  question  before  us 
arises  on  a  plea  which  puts  in  issue  the  property  in  the 
goods,  and  nothing  else ;  and  it  amounts  to  this,  whe- 
ther, by  law,  a  deed  of  bargain  and  sale  of  goods  can 
pass  the  property  in  goods  which  are  not  in  existence^ 
or,  at  all  events,  which  are  not  belonging  to  the  grantor, 
at  the  time  of  executing  the  deed."  The  objection  is 
not  that  such  an  assignment  is  necessarily  vitiated  by  the 


(a)  3  Ne\o  Ca,  508. 
(c)  Page  385. 


(ft)  1  Com.  B.  379. 
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impossibility  of  delivery  at  the  time,  to  which  Martin-'  Queen*s  Bench. 

1845. 
dale  V.  Booth  (a)  would  furnish  an  answer,  but  that  the  '__ 

instrument  would  cover  no  specific  articles;  Mogg  v.         ^^" 
Baker  (i).  Burnill. 

But  it  is  said  that  in  this  case  there  has  been  an  ac- 
tual delivery  of  the  new  articles  by  the  assignor,  so  as 
to  take  the  case  out  of  the  general  rule,  this  being  ^^  a 
new  act  done  by  the  grantor,  indicating  his  intention 
that  these  goods  should  pass  under  the  former  bill  of 
sale;"  within  the  distinction  intimated  by  Tindal  C.  J. 
at  the  end  of  his  judgment  in  Lunn  v.  Thornton  {c). 
But  that  delivery  was  merely  a  delivery  under  the  deed 
of  the  articles  that  passed  by  the  deed,  and  the  effect  of 
it  must  be  limited  to  those  articles. 

Cur.  adv.  vuU. 

Lord  Denman  C.  J.,  in  this  vacation  {June  28th), 
delivered  the  judgment  of  the  Court. 

Leave  was  given  to  move  for  a  nonsuit,  on  the  con- 
struction of  an  assignment  of  goods  from  one  Allen  to 
the  plaintiff,  which  the  jury  held  to  have  been  bona 
fide  executed ;  the  defendant's  counsel  contending  that 
the  assignment  was  only  conditional  on  failure  to  pay  a 
debt  secured  on  ten  days'  notice. 

It  purported  in  the  first  place  to  be  absolute;  but 
this  clause  followed :  It  is  hereby  declared  and  agreed 
between  the  parties,  that,  if  Allen^  his  executors,  &c., 
shall  pay  to  Gale^  his  executors,  &c.,  the  sum  of  518/.  ' 

on  the  1st  oi  January  which  will  be  in  1845,  or  at  such 
earlier  day  or  time  as  Gale^  his  executors,  &c.,  shall  ap- 
point for  the  payment  thereof  by  a  notice  in  writing,  to  be 
given  ten  days  before  the  time  to  be  appointed,  and  shall 

(fl)  SB.^Ad.  498.  (6)  3  Af.  j-  W,  195. 

(c)  1  Com,  B,  388. 

VOL.  YII.   N.  S.  3  M 
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in  the  meantime  regularly  pay  the  half  year's  interest  on 
the  1st  ofJantuzrj/  and  the  1st  of  Jufy^  then  the  assignment 
shall  be  void.     And  it  was  further  declared  and  agreed 
that,  ailer  default  made  in  payment  of  the  said  sum  of 
518/.,  after  notice,  it  should  be  lawful  for  Gale^  his  ex- 
ecutors, &c.,  peaceably  and  quietly  to  receive  and  take 
into  his  and  their  possession,  and  thenceforth  to  bold 
and  enjoy,  all  and  every  the  said  household  goods  and 
furniture^  cows,  horses,  and  other  farming  stock,  im- 
plements of  husbandry,  com,  hay,  and  other  agricol- 
cultural  produce,  cheese,  dairy  utensils,  and  premises 
hereby  assigned ;  **  and  ako  to  sell  and  dispose  <f  tie 
same^^  and   to  pay   the  expences  and   his  own  debt, 
and   afterwards  pay  over  the  residue  to  Allen.     And 
further,  that,  until  default,  it  should  be  lawful  for  AUen^ 
his  executors,  &c.,  ^^  to  hold,  make  use  qfj  and  possess 
the  said  household  goods,  furniture,''  &c.  (repeating  the 
parcels). 

We  think  it  clear  that  this  is  a  present  conveyance 
from  Allefi  to  the  plaintiff,  in  conformity  to  the  cases 
cited  in  his  favour  at  the  bar.  We  fully  agree  that  the 
whole  deed  must  be  examined  before  that  conclusion 
is  attained :  but  on  such  examination  we  do  attain  it. 
The  only  word  that  raises  a  doubt  is  "  make  use  of;" 
for  that,  applied  to  perishable  articles,  must  mean  con- 
sume. But  the  most  that  can  be  made  of  it  is,  that  the 
stipulation  in  question  may  amount  to  a  licence  to  con- 
sume such  articles :  they  are  still  conveyed  to  the  plain- 
tiff: there  are  no  words  defeating  the  original  grant, 
nor  any  power  of  selling  and  disposing  of  them,  or 
dealing  with  them  generally  as  if  they  had  not  been 
conveyed. 

A  cross  rule  was  obtained  for  increasing  the  damages, 
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which  had  been  calculated  with  reference  to  such  part   Queen*t  Bench. 

1845^ 
only  oFthe  property  as  was  on  the  premises  at  the  time "_ 

of  executing  the  deed.  But  the  words  were  more  ex-  ^^" 
tensive:  All  and  every  the  goods,  &c.,  *^  which  are  now,  Burkell. 
or  wiich  at  any  time  during  the  continuance  of  this 
security  shall  be,  in,  about,  and  belonging  to  *'  the  said 
dwelling  house,  &c.  But  we  are  of  opinion,  in  con- 
formity with  what  was  lateljr  thrown  out  in  the  Common 
Pleas,  and  with  some  older  authorities,  that  the  deed 
could  not  operate  as  an  assignment  of  goods  thereafter 
to  be  brought  upon  the  premises. 

The  verdict  is  therefore  right;  and  both  rules  are 
discharged. 

Rules  discharged  (a). 

(a)  Reported  by  R,  Hall,  Esq. 


3  M   2 
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LuiSA  ScARPELLiNi  against  Atcheson. 


fendant  promised  to  pay  plaintifiF  105/.,  eight 
montlis  after  date.  Counts  for  interest,  and  on  an  ac- 
count stated. 

Pleas.  3.  That  the  causes  of  action  did  not,  nor  did 
any  of  them,  accrue  within  six  years  &c.     Verification. 

5.  To  the  first  count.  **That  the  said  promissory 
note  "  ^'  in  the  said  first  count  mentioned  was  and  is  ex- 


In  assumpsit  by  A  SSUMPSIT  on  a  promissorv  note,  whereby  de- 
payee  against       /jL  *.  ^  ^ 

maker  of  a  pro- 
missory note, 
defendant 
pleaded  that, 
when  the  note 
was  made, 
plaintiff  was 
the  wife  of  B.^ 
and  that,  after 
the  making, 
and  while 
plaintifT  was 
the  wife  of  B.  ; 

he  "  elected  to  pressed  to  be  payable  to  the  plaintiff  or  order ;  and  that, 
the  said  note  in  at  the  time  of  the  making  of  the  said  promissory  note,  as 
right,  and  then  >"  ^^  ^^'^  ^^^^  count  mentioned,  the  plaintiff  was  a  feme 
pUi^nUff  to         covert,  and  the  wife  of  one  Giovanni  Benciru\     And" 

indorse,  and 
she,  by  his  au- 
thority, did  then  indorse  '*  the  note,  and  B.  then  delirered  it,  so  indorsed,  to  F, ;  and  that 
afterwards,  and  after  the  note  became  due,  and  before  action  brought,  B.  died ;  and  that 
afterwards,  and  before  action  brought,  the  note  came  to  plaintiff's  possession  by  delirtTr 
from  F. 

Quare :  supposing  that  the  words  "elected  to  take"  &c.  and  "caused  the  plaintiff  to 
indorse  "  &c.,  contained  averments  of  two  distinct  acts,  whetlier  the  plea  was  not  bad  for 
duplicity.  But,  assuming  that  the  whole  merely  stated  one  transaction  ;  Held,  on  spedil 
demurrer, 

lliat  the  plea  was  bad,  because  it  did  not  clearly  shew  such  a  reduction  of  the  oote  into 
possession  by  the  husband  as  disentitled  the  wife  to  sue  upon  it  after  his  death. 

Defendant  also  pleaded  the  Statute  of  Limitations.  RepUcation,  that,  when  the  nuse 
of  action  accrued,  plaintiff  was  the  wife  of  B.,  and  that  she  continued  to  be  so  until  &c., 
when  B,  died,  and  plaintiff  became  discovert;  and  that  she  sued  within  six  years  after  the 
death.      Held  a  good  replication. 

Rejoinder  :  That  plaintiff  was  a  feme  covert  and  the  wife  of  B,  until  the  time  of  bis 
death,  as  in  the  replication  mentioned :  that  the  note  was  payable  to  her  order :  and  that, 
before  it  was  due,  B.  authorized  her  to  indorse  it  in  blank  in  her  own  name,  and  deliver  it 
to  F.y  which  she  did,  for  value  :  that,  when  the  note  became  due,  and  more  than  six  years 
before  action  brought,  the  note  was  in  the  hands  of  another  indorsee,  who  presented  it 
for  payment :  and  that  afterwards,  and  before  action  brought,  the  note  came  to  the  po^ises- 
sion  of  plaintiff  by  delivery  from  the  last  mentioned  indorsee,  who  was  then  entitled  to  sue 
thereon.     Held,  on  special  demurrer. 

That  the  rejoinder  was  bad  :  for,  either  the  matter  alleged  was  a  departure  aAer  pleading 
the  Statute  of  Limitations,  which  plea  admitted  an  original  right  of  action :  m*,  if  tlie 
rejoinder  was  confined  to  the  matter  stated  in  the  replication,  it  was  no  answer,  fw  want  of 
a  denial  that  the  action  was  brought  within  six  years  after  the  husband's  death* 
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^*  that,  after  the  making  of  the  said  note,  and  whilst  the    QuenCs  Bench. 

plaintilF  continued  to  be,  and  was,  the  wife  of  the  said "_ 

G.B.J  viz.  on  the  16th  day  of  March  a.d.  1836,  the     Scarpellim 

said  G.  B.  elected  to  take  and  have  the  said  note  in      Atcurson. 

his  marital  right,  and  then  caused  the  plaintiff  to  indorse, 

and  she,  by  his  authority,  did  then  indorse,  the  said 

note,  and  the  said  G.  B.  then  delivered  the  said  note, 

indorsed  by  the  plaintiff,  to  one  William  Forbes"     And 

'^  that,  afterwards,  and  after  the  said  note  had  become 

due   and  payable   according  to   the   tenor   and   effect 

thereof,  and  before  the  commencement  of  this  suit,  viz. 

on  the   1st  day  o(  January  a,  d.  1838,  the  said  G.B. 

departed  this  life.    And  that,  afterwards,  and  before  the 

commencement  of  this  suit,   viz.   on   the   1st   day   of 

January  a.  d.  1844,  the  said  note  came  to  the  possession 

of  the  plaintiff  by  delivery  from  the  said  fF.  Forbes," 

Verification. 

Replication  to  the  third  plea,  so  far  as  it  relates  to 
the  first  count.  That,  at  the  time  when  the  cause  of 
action  therein  mentioned  accrued  to  plaintiff,  to  wit  on 
19th  November  1836,  plaintiff  was  a  feme  covert,  and 
the  wife  of  Giovanni  Bencinij  and  continued  to  be  such 
feme  covert  and  wife  of  G.  B.  until  a  certain  day,  viz. 
1st  January  1840,  when  G,  B.  died,  and  when  plaintiff, 
by  reason  of  his  death,  became  discovert.  Averment, 
that  the  action  was  commenced  within  six  years  next 
after  the  time  of  the  death  &c.,  and  of  plaintifTs  be- 
coming so  discovert,  viz.  on  &c.     Verification. 

Demurrer  to  the  fifth  plea,  assigning  several  causes. 
Those  insisted  upon  will  appear  sufliciently  by  the 
argument. 

Rejoinder  to  the  replication  to  the  third  plea. 
**  That  the  plaintiff  was  a  feme  covert  and  the  wife  of 
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fendant  promised  to  pay  plaintiff  105/.,  eight 
montlis  after  date.  Counts  for  interest,  and  on  an  ac- 
count stated. 

Pleas.  3.  That  the  causes  of  action  did  not,  nor  did 
any  of  them,  accrue  within  six  years  &c.     Verification. 

5.  To  the  first  count.  **That  the  said  promissory 
note ''  ^'  in  the  said  first  count  mentioned  was  and  is  ex- 
pressed to  be  payable  to  the  plaintiff  or  order ;  and  that, 


In  assumpsit  by  A  SSUMPSIT  on  a  promissorv  note,  whereby  de- 
payee  against       /jL  *.  ^ 

maker  of  a  pro- 
missory note, 
defendant 
pleaded  that, 
when  the  note 
was  made, 
plaintiff  was 
the  wife  of  B., 
and  that,  after 
the  making, 
and  while 
plaintifT  was 
the  wife  of  B. ; 
he  ♦*  elected  to 

the  said  note  in  at  the  time  of  the  making  of  the  said  promissory  note,  as 
right,  and  then  '"  ^'^^  ^^'^  ^^^^  count  mentioned,  the  plaintiff  was  a  feme 
plai'ntiffto         covert,  and  the  wife  of  one  Giovanni  Bencini.     And" 

indorse,  and 
she,  by  his  au- 
thority, did  then  indorse  **  the  note,  and  B,  then  delirered  it,  so  indorsed,  to  F. ;  and  thai 
afterwards,  and  after  the  note  became  due,  and  before  action  brougtit,  B.  dieA ;  and  thai 
afterwards,  and  before  action  brought,  the  note  came  to  plaintiff's  possession  by  deliverr 
from  F. 

Quetre :  supposing  that  the  words  "elected  to  take**  &c.  and  « caused  the  plaintiff  to 
indorse  **  &c.,  contained  averments  of  two  distinct  acts,  whether  the  plea  was  not  bad  for 
duplicity.  But,  assuming  that  the  whole  merely  stated  one  transaction  ;  Held,  on  spediil 
demurrer, 

That  the  plea  was  bad,  because  it  did  not  clearly  shew  such  a  reduction  of  the  Doce  iato 
possession  by  the  husband  as  disentitled  the  wife  to  sue  upon  it  afler  his  deatlu 

Defendant  also  pleaded  the  Statute  of  Limitations.  Replication,  that,  when  the  cnne 
of  action  accrued,  plaintiff  was  the  wife  of  B.t  and  that  she  continued  to  be  so  until  &c^ 
when  B,  died,  and  plaintiff  became  discovert ;  and  that  she  sued  within  six  years  after  the 
death.      Held  a  good  replication. 

Rejoinder  :  That  plaintiff'  was  a  feme  covert  and  the  wife  of  B,  until  the  time  of  bb 
death,  as  in  the  replication  mentioned :  that  the  note  was  payable  to  her  order ;  and  that* 
before  it  was  due,  B.  authorized  her  to  indorse  it  in  blank  in  her  own  name,  and  deliver  it 
to  F.f  which  she  did,  for  value  :  that,  when  the  note  became  due,  and  more  than  sii  yean 
before  action  brought,  the  note  was  in  the  hands  of  another  indorsee,  who  presented  it 
for  payment :  and  that  afterwards,  and  before  action  brought,  the  note  carae  to  the  po&i«s> 
sion  of  plaintiff*  by  delivery  from  the  last  mentioned  indorsee,  who  was  then  entitled  to  sue 
thereon.     Held,  on  special  demurrer. 

That  the  rejoinder  was  bad  :  for,  either  the  matter  alleged  was  a  departure  aAer  pleadiog 
the  Statute  of  Limitations,  which  plea  admitted  an  original  right  of  action :  or,  if  t2ie 
rejoinder  was  confined  to  the  matter  stated  in  the  replicaUon,  it  was  no  answer,  for  want  of 
a  denial  that  the  action  was  brought  within  six  years  after  the  husband's  death* 
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^*  that,  after  the  making  of  the  said  note,  and  whilst  the    Queen's  Bench, 

plaintilF  continued  to  be,  and  was,  the  wife  of  the  said    ^ 

G.  J3.,  viz.  on  the  16th  day  of  March  a.d.  1836,  the     Scarpellim 

•^  V. 

said  G.  B.  elected  to  take  and  have  the  said  note  in  Atchbson. 
his  marital  right,  and  then  caused  the  plaintiflf  to  indorse, 
and  she,  by  his  authority,  did  then  indorse,  the  said 
note,  and  the  said  G.  B.  then  delivered  the  said  note, 
indorsed  by  the  plaintiff,  to  one  William  Forbes"  And 
'^that,  afterwards,  and  after  the  said  note  had  become 
due  and  payable  according  to  the  tenor  and  effect 
thereof,  and  before  the  commencement  of  this  suit,  viz. 
on  the  1st  day  o[  January  a,1}.  1838,  the  said  G.B. 
departed  this  life.  And  that,  afterwards,  and  before  the 
commencement  of  this  suit,  viz.  on  the  1st  day  of 
January  a.  d.  1844,  the  said  note  came  to  the  possession 
of  the  plaintiff  by  delivery  from  the  said  W.  Forbes!* 
Verification. 

Replication  to  the  third  plea,  so  far  as  it  relates  to 
the  first  count.  That,  at  the  time  when  the  cause  of 
action  therein  mentioned  accrued  to  plaintiff,  to  wit  on 
19th  November  1836,  plaintiff  was  a  feme  covert,  and 
the  wife  of  Giovanni  Bencinij  and  continued  to  be  such 
feme  covert  and  wife  of  G.  B.  until  a  certain  day,  viz. 
1st  January  1840,  when  G,  B.  died,  and  when  plaintiff, 
by  reason  of  his  death,  became  discovert.  Averment, 
that  the  action  was  commenced  within  six  years  next 
after  the  time  of  the  death  &c.,  and  of  plaintifTs  be- 
coming so  discovert,  viz.  on  &c.     Verification. 

Demurrer  to  the  fifth  plea,  assigning  several  causes. 
Those  insisted  upon  will  appear  sufficiently  by  the 
argument. 

Rejoinder  to  the  replication  to  'the  third  plea. 
**  That  the  plaintiff  was  a  feme  covert  and  the  wife  of 
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the  said  G.  B.  beFore  and  at  the  time  of  the  making 
of  the  said  note  in  the  said  first  count  mentioned,  and 
thenceforth  continued  to  be  such  feme  covert  and  wife 
of  the  said  G.  B.  until  the  death  of  the  said  6.  JB.  as  in 
the   said  replication   mentioned.      And  the   defendant 
further  says  that  the  said  note  was  and  is  expressed  to 
be  payable  to  the  order  of  Lmsa  Scarpellini  who  is  the 
plaintiff  in  this  suit ;  and  that,  after  the  making  of  the 
said  note,  and  before  the  said  note  became  due  and 
payable  according  to  the  tenor  and  effect   thereof,  Vvl, 
on  the  said  16th  day  of  March^  a.d.  1836,  the  said  G.  J3L, 
then  being  the  husband  of  the  plaintiff,  authorized  her 
to  indorse  in  blank  in  her  said  name  of  Luisa  ScarpeUini, 
and  deliver,  and  she,  under  and  by  virtue  of  such  au- 
thority, did  then  indorse  in  blank  in  her  said  name  of 
Luisa  Scarpellinij  and  deliver,  the  said  note  to  a  certain 
other  person,  viz.  one  William  Forbesy  for  valuable  con- 
sideration in  that  behalf,  viz.  for  and  in  consideration  of 
a  certain  sum  of  money,  viz.  the  sum  of  100/.  by  him 
the  said  last  mentioned  person  then  in  that  behalf  paid. 
And  the  defendant  further  says  that,  when  the  said  note 
became  due  and  payable  according  to  the  tenor  and 
effect  thereof,  and  more  than  six  years  before  the  com- 
mencement of  this   suit,  to   wit  on  the   19th  day  of 
November,  a.d.  1836,  the  said  note  was  in  the  hands  of 
certain  other  persons,  viz.  certain  persons  carrj'ing  on 
business  by  and  under   the   name,  style   and  firm  of 
G/yn,  Hallifax^  Mills  4'  Company,  who  then  were  the 
holders  and  indorsees  of  the  said  note,   and  entitled 
to  sue  thereon,  and  who  then  presented  the  said  note 
for   payment      And  the   defendant  further  says   that 
afterwards,  and  before  the  commencement  of  this  suit, 
viz.  on  the  day  and  year  last  aforesaid,  the  said  note 
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came  to  the  possession  of  the  plaintiff  by  delivery  from   Queen's  Bench. 

the  persons  who,  at  the  time  of  such  delivery,  were        

holders  and  indorsees  of  the  said  note,  and  entitled  to     Scarpelliki 
sue  thereon,  to  wit  the  said  Messrs.  G/yw,  HaUifax,      Atchesok. 
Mills  4-  Co."     Verification. 

To  the  demurrer  to  the  fifth  plea:  Joinder. 

The  plaintiflf  demurred  to  the  rejoinder  to  the  repli- 
cation to  the  third  plea,  assigning  several  causes. 
Those  insisted  upon  will  appear  sufficiently  by  the 
argument.    Joinder. 

The  demurrer  was  argued  last  term  (a). 

Ogle  for  the  plaintiff.  First,  as  to  the  general  ques- 
tion of  the  wife's  right,  she,  being  the  original  payee,  is 
entitled  to  sue  on  the  note.  If  the  husband,  while  living, 
had  brought  an  action  upon  it,  she,  as  the  meritorious 
cause,  might  have  been  joined  as  a  plaintiff;  and  on  his 
death  she  became  entitled  to  sue  alone ;  PhiUiskirk  v. 
Pluckvoell  (b)  (where  Prat  v.  Taylor  (c)  is  cited),  Nash 
▼.  Nash  (rf),  Richards  v.  Richards  [e),  Gaters  v.  Mad- 

Then  the  question  arises  on  the  fifth  plea,  whether  it 
be  shewn  that  the  husband,  during  his  lifetime,  reduced 
the  note  into  his  possession ;  in  which  case  it  will  be 
said  that  the  plaintiff  holds  the  note,  not  in  her  original 
right,  but  by  delivery  from  Forbes,  and  ought  to  have 
declared  accordingly.  But  the  pleading  does  not  shew 
such  a  reduction  into  possession  as  devests  the  wife's 
right,    It  states  only  that  Benciniy  the  husband,  ^'  elected 

(a)  May  27  th.     Before  Lord  Denman  C.  J.»  Patteson,   WUliams  and 
Coleridge  Js. 
(J>)  QM.j-S.  393.  (c)   Cro.  Elix.  61. 

(d)  2  Madd.  133.  {e)  2  B.Sfjfd.  447. 

(g)  6  Af.  tj  JT,  423. 
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to  take  and  have  the  said  note  in  his  marital  right,  and 
then  caused  the  plaintiflf  to  indorse,  and  she,  by  his 
authority,  did  then  indorse"  it,  and  Bencini  then  de- 
livered  it,  so  indorsed,  to  Forbes,      If  this  statement 
contains  two  averments  of  distinct  reductions  into  po&> 
session,  the  plea  is  bad  for  duplicity.     But,  taking  it  to 
mean  only  that  Beficini  indorsed,  the  averment  is  de- 
fective as  not  shewing  that  the  indorsement  was  For  a 
valuable  consideration.     [Lord  Denman  C.  J.     Why 
are  we  to  assume  that  it  was  not?]     The  affirmative 
ought  to  appear.     [Lord  Denman  C.  J.     Suppose  the 
husband   chose  to  give  away  the   note.     Is    not  that 
reducing  into  possession  ?]    If  the  defendant  meant  to 
insist  that  Bencini  had  parted  with  his  and  his  wife's  in- 
terest in  the  note,  he  ought  to  have  expressly  shewn  it 
It  is  consistent  with  the  plea  that  Forbes  held  it  as  agent 
The  question,  what  amounts  to  a  reduction  into  posses- 
sion, is  discussed  in  1  Roper,  Husb.and  fVife^  208  (2ded.)^ 
c.  5.  s.  4.,  where  it  is  said:  "  A  mere  intention  to  reduce 
the  wife's  choses  in  action  into  possession  will  be  in- 
sufficient.     The  acts  to  effect  that  purpose    must  be 
such  as  to  change  the  property  in  them,  or  in  other 
words  must  be  something  to  devest   the  wife's  right, 
and  to  make  that  of  the  husband  absolute ;  such  as  a 
judgment  recovered   in  an  action  commenced  by  him 
alone,  or  an  award  of  execution  upon  a  judgment  re- 
covered by  him  and  his  wife,  or  receipt  of  the  money, 
or   a  decree  in  equity  for  payment  of  the   money  to 
him,  or  to  be  applied  for  his  use."     And  afterwards, 
p.  220.  c  5.  s.  4. :  "  If  the  husband  receive  the  money, 
legacy,  or  duty,  which  was  owing  to  his  wife,  or  if  he 
alone,  or  he  and  his  wife,  authorise  a  person  to  receive, 
who   actually  obtains    it,  either  of  those  receipts  will 
change  the  wife's  interest  in  the  property,  and  be  a 
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reduction  of  the  chose  in  action  into  the  possession  of  Quel's  Bendi, 

her  husband,  devested  of  her  title  to  it  upon  surviving  ^ 

him ;  and  he  may  maintain  an  action  for  the  money  so  Sca»p«llimi 
received  by  the  person  authorised  as  above."  This  AxcHiaoir. 
subject  is  also  illustrated  by  Purdew  v.  Jackson  (a),  where 
Sir  71  Plumer  M.  R.  held  that,  if  husband  and  wife 
assign  a  subject  matter  in  which  the  wife  has  a  rever- 
sionary interest,  and  the  husband,  dies  before  the  rever- 
sionary property  falls  into  possession,  the  wife  is  entitled 
to  it  as  against  the  assignee ;  Honner  v.  Morton  {b)  and 
EUison  V.  Elwin  (c)  affirm  the  same  principle.  [Co/^- 
ridge  J.  If  those  decisions  apply,  it  would  appear  that, 
if  Bencini  had  indorsed,  and  died  before  the  note  was 
due,  the  wife's  right  would  have  survived.  Unles^ou 
can  maintain  that,  it  seems  to  follow  that  the  analogy 
between  those  cases  in  equity  and  the  case  before  us  is 
not  perfect.] 

It  will  be  argued,  for  the  defendant,  that  at  any  rate 
the  wife  cannot  sue  as  payee  if  the  note  came  into  her 
possession  after  the  husband's  death.  But,  if  she  was 
the  meritorious  cause  of  the  note  being  given,  as,  for 
instance,  if  it  was  given  for  her  work  and  labour,  and 
it  was  dishonoured  and  came  back,  the  original  cause  of 
action  would  revive,  unless  there  were  evidence  of  an 
agreement  that  the  note  should  be  taken  as  actual  pay- 
ment ;  Sai/er  v.  Wagstqff{d) :  and,  if  the  wife  might 
have  sued  on  the  original  consideration  after  her  hus- 
band's death,  it  seems  to  follow  that  she  might  suciupon 
the  note  if  it  came  to  her  hands  unpaid  after  his  death. 
But  the  pleadings  do  not  shew,  by  any  sufficient  aver- 
ment, that  Beticini  was  dead  when  the  plaintiff  received 

(a)  1  Russ,  1.  (b)  3  Ruts,  65, 

(c)  13  Sim,  309.     See  JyUitg  v.  Wldcher^  6A.^E,  259,}, 
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'        State  of  things  would  clearly  revive :  for  prima  facie  the 

ScARPKLLiNi    interest  was  in  the  wife,  and  the  Court  would  not  con- 
Atcheson.      sider  it  devested  unless  the  husband  were  shewn  to  have 
effectually  disaffirmed  it ;  Bendix  v.  Wakeman  (a). 

As  to  the  second  demurrer ;  the  defendant,  by  plead- 
ing the  Statute  of  Limitations,  admits  that  the  plaintiff 
had  at  some  time  a  right  of  action  on  the  note ;  Gale  v. 
Capem  (i).     The  plaintiff*  answers  the  plea  by  alleging 
coverture,  which,  by  sect  7  of  stat.  21  Ja.  1.  r.  16.,  sus- 
pended the  operation  of  that  act,  there  being,  however, 
in  the  meanwhile,  a  cause  of  action,  and  a  party  (the 
feme  covert)  entitled  to  sue.     The' defendant,  by  his  re- 
joinder, asserts  that  the  note  was  indorsed  with  the  bus- 
band's  authority,  and  became  due  while  in  the  hands  of 
an  indorsee,  more  than  six  years  before  this  action  was 
brought ;  and  it  will  be  argued  that  the  statute  begins 
to  run  from  the  time  when  a  bona  fide  holder  of  tbe 
bill  was  entitled  to  sue  upon  it.     But  while  covertare 
lasted  the  statute  could  run  only  as  against  the  hus- 
band ;  Richards  v.  Richards  {c)  shews  this.     [Coleridge  J. 
Does  not  this  bring  you  back  to  the  question,  whether 
the  note  was  reduced  into  possession  ?]     The  rejoinder 
does  not  raise  that  point.     [Coleridge  J.     If  there  was 
a  good  holder  when  the  note  became  due,  and  he  is 
barred,  surely  the  plaintiff^  is.]     Her  right  to  sue  on 
the  original  consideration  is  not  barred.      \Coleridge  J. 
Could  the  husband  himself  sue  on  it  now,  if  he  were 
alive  ?     And,  if  the  note  was  once  reduced  into  posses- 
sion, is  not  the  plaintiff* 's  case  the  same  as  his  ?]    The 
husband,  after  taking  it  from  the  wife,  might  replace  it 
in  her  hands.     [Coleridge  J.    If  it  was  once  reduced 

(a)  12  AT.  ^  W.  97.  (*)  1  A.  i  £,  lOi 

(c)  2  P.  §■  Ad,  447. 
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into  possession,  the  property  she  originally  had  in  it  QyeerCs  Bench. 

was  gone.]     The  same  question  is  raised  here  as  on  the [ 

fifth  plea  by  the  omission  to  shew  that  Bencini  was  not  ScAap«LLiM 
living  when  the  note  came  back  to  the  plaintiflf.  And,  Atcuesok. 
further,  unless  the  rejoinder  be  merely  an  argumentative 
traverse  of  the  plaintiff's  being  a  feme  covert  at  the  time 
when  the  action  accrued,  it  is  objectionable  as  a  depar- 
ture, according  to  Hickman  v.  Walker  (a),  Roberts  v. 
Mariett  (b)  and  Kinder  v.  Paris  {c) ;  for  the  3d  plea 
admits  the  cause  of  action,  except  so  far  as  the  plain- 
tiff's title  is  affected  by  that  cause  not  having  accrued 
within  six  years  before  action  brought ;  but  the  matter 
of  the  rejoinder  is  inconsistent  with  that  admission,  and 
waives  the  defence  set  up  by  the  plea. 

John  Henderson^  contra.  As  to  the  5th  plea.  One 
important  question  is,  whether  the  note,  made  payable  to 
the  plaintiff,  and  indorsed  by  her  under  her  husband's 
direction,  could  ever  return  to  her  as  payee.  The  cases 
referred  to  on  the  other  side,  as  to  the  propriety  of  joining 
the  wife  in  an  action  during  the  husband's  life,  and  her 
interest  as  survivor,  do  not  affect  this  point.  The  deci- 
sions in  equity  as  to  reversionary  rights  involved  questions 
of  trust  which  do  not  arise  in  the  common  law  courts. 
The  argument  for  the  plaintiff  does  not  give  due  effect 
to  the  indorsement,  by  which  act  the  property  clearly 
passed.  The  husband  might  have  indorsed  alone;  Mason 
V.  Morgan  {d) :  and  the  wife  also  might  indorse,  as  she  did 
here,  by  his  authority  and  as  his  agent;  Cotes  v.  Davis  (e). 
After  his  death,  an  indorsee  could  not  have  sued  her  as 
indorser  of  the  note;  and,  if  that  be  so,  she  cannot 

(a)   JTilUs,  27.  (6)  2  Saund.  1 88. 

(c)  2  H.  BL  561.  562.  note  (a). 

(rf)  2  J.  ^  E.  30.  (tf)  1  Camp.  485. 
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claim  an  interest  in  it  as  payee:  the  burden  and  benefit 
must  be  correlative.     The  case,  therefore,  does  not  turn 
merely  upon  reducing  into  possession :  the  note  could 
not  revert  to  any  but  that  person  who  had  legally  in- 
dorsed it.     [Coleridge  J.     Could  the  husband,  if  now 
living,  have  sued  alone  on  the  original  consideration  7\ 
It  is  enough  to  say  that  the  record  here  does  not  shew 
what  that  consideration  was.     It  may  be  that,  if  the  plea 
had   merely  shewn  that  the  husband  elected   to  take 
the  note  in  his  own  right,  that  might  not  have  been 
enough.     But,  considering  the  substance  of  the  aver- 
ment to  be  that  he  caused  the  note  to  be  indorsed,  i 
complete  reduction    into  possession  appears,  the  hus- 
band having  transferred  the  note  (for  a  valuable  con- 
sideration, as  the  Court  will  presume  in  the  absence  of 
any  contrary  averment,  if  a  consideration  be  necessary], 
and  having  thereby  made  himself  liable  in  case  the  note 
should  be  dishonoured ;  for  the  authorized  indorsement 
of  the  wife  gave  the  indorsee  a  complete  right  to  pot  it 
in  force ;  Prestwtck  v.  Marshall  (a).     Therefore,  Gaters 
v.  Madeley  {h)  is  not  an  authority  to  shew  that  the  wife 
can  now  sue  as  payee.      Nothing  can  turn  upon  the 
supposition  that  the  note  came  back  to  her  while  the 
husband  was  living;  for  the  words  of  the  plea  are,  that 
^^  the  said  Giaoanni  Bencini  departed  this  life,  and  that 
afterwards  "  the  note  came  to  the  plaintifTs  possession 
by  delivery. 

The  rejoinder  to  the  replication  to  the  3d  plea 
is  not  a  departure:  it  does  not  rest  upon  any  new 
defence,  or  deny  any  thing  before  admitted.  The  plea 
of  the  Statute  of  Limitations  admits  a  prima  hck 
cause  of  action,  which  the  plaintiiF  may  have  acquired 


Ca)  7  Bing,  565. 


(6)  6  Jf.  ^  r  4S3. 


IX.  VICTORIA.  873 

by  redelivery  of  the  note  to  her:  the  rejoinder  only  QueetCs  Bench, 

denies  that  the  plaintiff  was  holder  when  the  note  be-  '__ 

came  due;  and  it  may  correctly  do  so,  because  that  was     Scarpellim 

not  necessarily  part  of  the  plaintiff's  case  in  the  first      Atchison. 

instance.     The  rejoinder  shews  only  that  the  exception 

of  the  statute  in   favour  of  persons  who  were  under 

coverture  does  not  apply  here,  for  that,  when  the  note 

became   due,  there  was  a  holder   against  whom    the 

statute  began  to  take  effect ;  and,  he  being  barred,  all 

who  claimed  under  or  through  him  would  be  barred 

also.     A  payee,  taking  as  indorsee,  would  be  remitted 

to  his  former  right,  but  subject  to  all  incidents  which 

affected  the  right  of  the  indorser.  Richards  v.  Richards  {a) 

differs  from  this  case,  because  there  no  action  could 

have  been  brought  by  the  person  who  was  holder  during 

the  husband's  life.     If  this  rejoinder  shews  a  complete 

reduction  into  possession,  it  may  disclose  a  defence  on 

that  ground  only,  as  the  fifth  plea  does ;  but  it  is  not 

therefore  a  departure ;  for  it  still  upholds  the  defence 

relied  upon  in  the  third  plea,  though,  in  the  course  of 

doing  so,  it  shews,  incidentally,  a  distinct  answer. 

The  replication  to  the  third  plea  is  bad,  because  it 
does  not  shew  that  the  note  was  made  to  the  wife  dum 
sola,  or  that,  if  it  was  made  to  her  during  coverture, 
the  husband  assented  to  her  taking  it  as  her  own.  It 
must  therefore  be  presumed  to  have  been  his  during 
the  time  mentioned  in  that  plea ;  Barlow  v.  Bishop  {b) ; 
and  there  was  no  suspended  right  of  action  in  her. 

Ogle  in  reply.  As  to  the  last  point;  it  is  admitted 
on  the  record  that  the  wife  is  payee;  and,  if  so,  the 
inference  will  be  that  the  note  was  given  for  a  consider- 

(a)  2B.iAd,  447.  {b)  1  EaU^  432. 
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"__    The  fifth  plea  does  not  shew  any  indorsement  by  tlie 

ScARPELuvi     husband  to  Forbes:  and  the  Court  will  not  inferatrans- 

V. 

Atchison,      fer  by  Benciiii  to  Forbes  for  valuable  consideration  from 

the  mere  averment  of  delivery.     Then,  if  the  note  was 

not  reduced  into  possession  during  the  husband^s  life, 

he  might,  at  his   option,  have  joined  tlie    wife  in  an 

action  brought  upon  it,  and  the  right  of  bringing  such 

action  has  survived  to  her. 

Cur.  adv.  vulL 

Lord  Denman  C.  J.,  in  this  vacation   (June  27ib), 
delivered  the  judgment  of  the  CourL 

In  this  case  the  first  count  of  the  declaration  is  upon 
a  promissory  note,  of  which  the  defendant  is  maker  and 
the  plaintifi*  payee.  To  this  count  the  third  plea  is  the 
Statute  of  Limitations.  To  the  same  count  the  fifth 
pica  states  (in  substance)  that  the  plaintiff  at  the  time 
of  making  the  said  note  was  the  wife  of  Giovanni 
Bcncinij  and  that,  whilst  the  plaintiff  so  was  the  wife 
of  the  said  G.  Bciicinij  he  the  said  G.  Bcncini  elected 
to  take  and  have  the  said  promissory  note  in  his  marital 
right,  and  then  caused  the  plaintiff  to  indorse,  and  she, 
by  his  authority,  did  then  indorse,  the  said  promissory 
note,  and  the  said  G.  Bencini  thai  delivered  the  said 
note,  so  endorsed  by  the  plaintiff,  to  one  William  Forbes: 
that,  afterwards,  and  before  the  commencement  of  this 
suit,  the  said  G.  Bencini  died  :  and  that,  afterwards,  and 
before  the  commencement  of  this  suit,  to  wit  on  &c, 
the  said  promissory  note  came  into  the  possession  of 
the  plaintiff  by  delivery  from  the  said  Jl\  Forbes,  To 
this  plea  there  is  a  special  demurrer;  and  several  causes 
are  assigned  :  and  the  question  thereby  raised  is,  whether 

(a)  2  M,  ^'  S.  393. 
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the  said  plea  contains  any  answer  to  the  said  first  count,  Queen's  Bench. 

and,  especially,  whether  it  be  shewn  with  sufficient  cer- *_ 

tainty  that  the  said  promissory  note  was  "  reduced  into     Scarpeluki 
possession  '*  by  the  husband,  so  as  to  prevent  the  cause      Atchison. 
of  action  from  surviving  to  the  plaintiflfhis  wife. 

And,  upon  this  part  of  the  case,  we  may  consider  it 
now  to  be  clear,  and  we  may  add  not  disputed  in  the 
argument,  that  a  promissory  note  given  to  the  wife 
during  coverture  is  not  a  personal  chattel  which  is 
vested  absolutely  in  the  husband.  This  we  think  is 
settled  by  the  cases  of  Richards  v.  Richards  (a),  Gaters 
y.  Madeley  (6),  and  the  recent  case  in  this  Court  of 
Hart  V.  Stephens  (c).  And  it  follows,  as  a  consequence 
from  those  decisions,  that,  in  such  case,  upon  the  death 
of  the  husband,  the  remedy  survives  to  the  wife,  unless 
(as  the  expression  in  those  and  many  other  cases  is)  the 
husband  by  some  act  has  ^^  reduced  the  chose  in  action 
into  possession."  Though  this,  however,  may  be  con- 
sidered no  longer  doubtful,  what  in  each  case  shall 
amount  to  a  ^^  reducing  into  possession  "  is  a  question 
of  much  greater  nicety  and  difficulty.  In  all  the  cases 
referred  to,  an  action  brought  by  the  husband  is  men- 
tioned as  an  instance  at  least  (if  no  more)  of  what  con- 
stitutes a  reducing  into  possession.  And  in  Richards  v. 
Mic/iards(a)  Lord  Tenterden  quotes  Co.  Litt.  351  i., 
^here,  after  noticing  the  eiFect  of  marriage  upon  chat- 
tels generally,  it  is  said :  ^^  but  if  they  be  in  action,  as 
debts  by  obligation,  contract,  or  otherwise,  the  husband 
shall  not  have  them  unless  he  and  his  wife  recover 
themr  To  the  like  effect  is  the  language  of  Lord  Hard- 
wicke  in  Gatforth  v.  Bradley  (d),  where  he  observes  that 

(a)  2B.  ^  Ad.  447.  (6)  6  Af.  4"  W.  423. 

(c)  6  Q.B.  937.  (d)  2  Ves.  sen,  675,  676. 
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choses  in  action  coining  to  the  wife  before  or  after  mar- 
riage survive  to  her,  *^  with  this  distinction  that  as  to  those 
which  come  during  the  coverture  the  husband  may  for 
them  bring  the  action  in  his  own  name,  may  disagree  to 
the  interest  of  the  wife ;  and  that  recovery  in  his  asn 
tiame    is  equal  to   reducing   into  possession"     In  like 
manner.  Lord  Kenton,  in  the  case  of  Milner  v.  Milnes{a\ 
after    noticing   the   effect  of    marriage   upon   chattels 
generally,  remarks  "  that  where  a  chose  in  action  of  the 
wife  is  to  be  reduced  into  possession,  and  it  is  necessary 
to  bring  an  act  ion  for  that  purpose'*  (he  does  not,  indeed, 
say  that  bringing  an  action  is  the  only  method),  ^*  it  must 
be  brought  in  the  names  of  both  the  husband  and  wife." 
And,  in  the  recent  case  of  Hart  v.  Stephens  (b)  before 
cited,  to  a  question  from  the  Court  as  to  what  is  re- 
ducing a  note  into  possession,  the  answer  was,  receiving 
the  money  due,  or  bringing  an  action  upon  it    No 
third  case  was  suggested.     This  then,  at  least,  is  certain, 
that  something  precise  and  specific  should  be  stated, 
from  which  the  Court  may  reasonably  infer  that  "dis- 
agreement to  the  interest  of  the  wife"  mentioned  by 
Lord  Hardwicke^  and  an  extinguishment  of  her  rights. 
No  case  in  its  circumstances  the  same  was  cited  (and 
that,  perhaps,  hardly  could  be  expected),  nor,  indeed, 
similar  in  principle.     It  remains  for  us,  therefore,  to 
decide  upon  the  language  of  tlie  plea  itself. 

Now,  the  allegation,  that  the  husband  "  elected  to 
take  and  have  the  said  note  in  his  marital  right,"  must 
be  considered  rather  as  the  legal  conclusion  from  the 
(acts  stated,  than  as  an  averment  sufficient  in  itself.  If 
not,  and  it  is  really  an  allegation  of  matter  of  fact,  the 


{a)  3  r.  i2.  627.  631. 


(6)  6  Q.  B,  937. 
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plea  may  perhaps  be  open,  as  was  contended  by  the  Quem^s  Bench. 

plaintiflT's  counsel,  to  the  objection  of  duplicity.     Pass-  ' 

ing  this,  however,  and  supposing  the  indorsement  in  ScARpitLiKi 
the  plaintiff's  name  by  the  husband's  authority  (accord-  Atchmok. 
ing  to  the  case  of  Cotes  v.  Davis  (a),  cited  to  this  point,) 
to  be  equivalent  to  the  husband's  indorsement,  what 
does  the  statement  of  the  delivery  by  him  to  Forbes 
necessarily  import  ?  Are  we  to  infer,  in  the  absence  of 
any  statement  to  that  effect  (such  a  statement  is  to  be 
found  in  the  rejoinder  hereafter  to  be  considered),  that 
it  was  delivered  for  a  valuable  consideration  at  the  time 
given,  or  to  satisfy  a  debt  before  due  from  the  husband 
to  Forbes  f  or,  in  short,  that  it  Implies  a  delivery  ad- 
verse to  the  wishes  and  inconsistent  with  the  rights  of 
the  wife  ?  We  think  that  this  ought  not  to  have  been 
left  in  uncertainty,  and  that  the  plea  which  rests  the 
'defence  upon  this  point  of  reduction  into  possession  by 
the  husband  is  defective.  If,  however,  it  can  be  said  that, 
although  no  value  appears  for  the  delivery  to  Forbes^ 
yet  that  the  statement  is  of  a  gift  to  him,  and  that  that 
would  equally  amount  to  the  husband's  ^^  disagreement 
to  the  interest  of  the  wife,"  it  is  left  equally  open  to 
inference  that  Forbes  may  have  given  the  note  to  the 
plaintiff  before  the  commencement  of  the  suit ;  and  in 
this  respect  the  piea  contains  no  answer  to  the  action. 

The  second  question  arises  upon  the  plea  of  the 
Statute  of  Limitations,  the  replication,  and  the  rejoinder 
thereto.  The  replication  states  that,  when  the  cause  of 
action  in  the  first  count  mentioned  (on  the  promissory 
note)  accrued  to  the  plaintiff,  she  was  a  feme  covert 
and  the  wife  of  the  said  G.  Bencini^  and  so  remained 
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yotMme  vn.    tilt  his  death,  when,  by  reason  thereof,  she  became  dis- 
covert ;  and  it  is  then  averred  that  the  action  was  com- 


ScAftrcLLiMi  menced  within  six  years  next  after  the  death  of  her 
Atchison,  husband.  It  is  clear,  therefore,  that  the  replication 
contains  a  sufficient  answer  to  the  plea  ;  and  it  remains 
only  to  be  considered  whether  the  rejoinder  b  a  suffi- 
cient answer  to  that  replication*  Now  the  rejoinder 
states  the  coverture  of  the  plaintiflP  at  the  time  of  makiif 
the  said  note  as  in  the  declaration  mentioned ;  that  the 
said  note  b  payable  to  the  order  of  Ladsa  Scarpdtim 
(the  plaintiff);  that,  after  the  making  of  the  said  note^ 
and  before  it  became  payable,  the  said  G.  Bendni,  th» 
said  husband  of  the  plaintiff,  authorized  her  to  indone 
in  her  own  name  and  deliver,  and  that  she  did  bj  such 
authority  indorse  and  deliver,  the  said  note  to  the  fiid 
}F.  Forbes  for  value  by  him  paid :  that,  when  the  sad 
note  became  due  and  payable,  it  was  in  the  hands  tf 
Glyn  4*  Co.j  who  were  the  holders  and  indorsees  cf 
the  said  note  and  entitled  to  sue  thereon,  and  who  tiici 
presented  the  said  note  for  payment ;  and  that  the  said 
note  came  into  the  possession  of  the  plaintiff  from  the 
said  G/yn  4*  Co.  by  delivery,  they  being  such  holdof 
and  indorsees  and  entitled  to  sue  thereon. 

And  the  first  question  is,  What  is  the  answer  intended    { 
to  be  set  up  to  the  replication  ?     If  the  meaning  be  tht 
the  note  came  into  the  hands  of  the  plaintiff  doe  sod 
satisfied,  and  that  therefore  she  had  no  right  of  actiaa 
thereon,  the  rejoinder  is  a  departure   from   the  pH 
because  the  effect  of  the  plea  of  the  Statute  of  Limits  ^ 
tions  is  to  admit  a  right  to  sue  upon  the  note,  bat  t^^ 
shew  that  the  plaintiff  has  lost  her  remedy  by  lapse 
time.     The  case  of  Gale  v.  Capem  (a)   bears  strc 

(a)  \  A.^  E.  los. 
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upon  this  point.     In  that  case  the  declaration  was  in   Queen's  Bench. 

11                   m                                    1 845. 
assumpsit  upon  an  award :   plea,  set  off  upon  a  pro-   

missory  note,  stating  the  making  and  indorsement  of  the  Scarfilumi 
said  note ;  replication,  that  the  said  supposed  debt  and  Atchkson. 
cause  of  set  off  upon  the  said  promissory  note  did  not 
arise  and  accrue  within  six  years  next  before  the  com- 
mencement of  the  suit.  And,  the  effect  of  that  replica* 
lion  coming  into  consideration  upon  a  question  whether 
any  evidence  was  necessary  in  order  to  establish  the 
plea  of  set  off  on  the  part  of  the  defendant,  It  was  holden 
that  no  proof  was  necessary,  but  that  the  making  and 
indorsement  of  the  promissory  note  stood  admitted  upon 
that  state  of  the  pleadings.  It  is  plain,  therefore,  that, 
if  the  facts  disclosed  in  the  rejoinder  do  really  constitute 
any  defence  to  the  action,  they  should  have  been  pleaded 
originally,  and  that  they  cannot  be  brought  forward  after 
the  admission  made  (a)  by  the  plea  of  the  Statute  of 
Limitations  in  this  stage  of  the  cause  without  a  departure. 
If,  on  the  other  hand,  this  rejoinder  be  intended,  as  it 
professes  and  ought,  to  give  an  answer  to  the  replication, 
it  is  in  this  point  of  view  equally  defective,  inasmuch  as 
it  contains  no  denial  of  the  death  of  the  plaintiff's 
husband  within  six  years  of  the  commencement  of  the 
suit ;  the  main  fact  upon  which  that  replication  rests. 

Upon  the  whole,  we  are  of  opinion  that  our  judgment 
must  be  for  the  plaintiff. 

Judgment  for  plaintiff. 

(a)  See  Sanders  ▼.  Coward,  15  Af.  ^*  T.  48.  51.  53,  54.,  and  the  au- 
thoriUes  there  referred  to. 
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Friday,  The  Queen  against  The  Inhabitants  of  Hicklkg. 

June  27ih. 

Bystat34a3.  TNDICTMENT  for  not  repairing  a  highway.  The 

c  64     when  ^L 

the  boundary  first  count  Stated  that  there  was  a  highway  leading 

lay  along  the  fi'oni  Newark  to  Leicester  J  called  the  Foss  road,  used  by 

Wghway,  Jus-  ^^^  ^^^  »!'  ^^^  ^*^g^  subjects  &c.,  with  their  horses, coadies, 

***^ered'^^onTn-  ^^^^^  ^^' '  ^^^  *^  ^^^^  described  a  part  of  the  said  higb- 

formaUon  of  ^^^y  between  certain  termini,  in  length  858  yards,  and 

summon  the  in  breadth  20,  one  side  of  which  part,  being  the  east 

sunreyors  of 

the  respective     side  thereof,  adjoining  to  the  said  parish  of  Hidditii 

parishes,  hear 

the  parties  and  lay  within  that  parish,  and  the  other,  being  the  west 

and  finally     '  side  thereof,  adjoining  to  the  parish  of  Widmerpodi  !>/ 

mSb7o!^d^er.  ^'»'^^»"  ^'^^  'a"^*"  P^'^'sh.     The  count  then  stated  an 

X5*h?'hwa^  order  of  justices,  made,  August  Sd  1816,  under  stU. 

between  the  34.  Q.  3.  c.  64.  s.  1.  (a),  apportioning  the  858  yards  for 

parishes  for  the  V    /»      I  I  o  J 

purpose  of  re- 
pair.    Forms  of  information,  summons  and  order  were  given. 

By  an  order  under  this  act,  the  justices  recited  an  information  laid  before  tbem  tbi'*' 
side  of  a  certain  highway  was  in,  and  repairable  by,  parish  H ,  and  the  other  side  iOf  O" 
repairable  by,  parish  /r.,  praying  an  apportionment ;  that  they  bad  summoned  tbe  >*^ 
veyors,  who  attended,  and  that  they  had  eiamined  witnesses :  and  they  ordered  thtf  ^ 
highway  should  be  apportioned  between  H,  and  fT.,  dividing  it  by  a  transverse  liiM>  ^ 
order  contained  no  direct  finding  that  the  sides  of  the  highway  were  respectively  in  B.^ 
tV.;  but  the  statute  form  was  correctly  followed.  On  indictment  for  non-repair  of  tltf  p** 
allotted  to  Jf., 

Held,  that  the  justices  must  be  taken  to  have  considered  the  questioa,  wbetbcrflrK' 
part  of  the  highway  was  in  J7.,  and  to  have  decided  by  their  order  that  it  was;  sa^^ 
the  fact  could  not  be  questioned  on  trial  of  an  indictment,  the  subject  matter  being  wiw* 
the  jurisdiction  of  the  justices,  and  their  finding  of  the  fact  conclusive.  (See  afoi*^ 
marginal  note  at  p.  890.) 

(a)  Stat.  34  G*.  3.  c.  64.  (repealed  by  stat  S  h  6  W.A.  c.  5a  t  !•) 

• 

recites,  in  sect  I,  that  the  common  highways  in  this  kingdom  •rercpii'' 
able  by  the  inhabitants  of  the  parishes  in  which  they  areittoate,  *^ 
it  frequently  happens  that  tlie  boundaries  of  such  parishes  ptsi  tliroi^ 
the  middle  of  such  common  highways,  and  one  ude  of  such  higfa**!*' 
situated  in  one  parish,  and  the  other  side  of  such  highways  is  sitstt'^'* 
another  parish,  whereby  great  inconveniencies  have  oAcn  arisen  to  sX" 
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the  purpose  of  repair,  and  allotting  part  to  the  parish    QneetCs  Bendu 

1845* 
of  Hicklingy  whereby,  and  by  force  of  the  statute,  the  L_^ 

said  parish  of  Hickling  became  and  was,  and  is,  bound     '^'^  Qukk" 

'■ The  Inhabit- 
ants of 
parishes,**  &c. :  and  it  enacts,  for  remedy  thereof,  **  That  it  shall  and        Hicklino. 

may  be  lawful  for  any  two  justices  of  the  peace  for  any  county,  riding, 
or  division,  upon  complaint  or  application  to  them  by  any  surveyor,  or 
any  one  of  the  surveyors  of  the  highways  of  any  parish,  (stating  to  such  • 
justices  in  writing, and  by  apian  thereunto  annexed,  that  there  is  situated 
in  the  sMd  parish,  and  also  in  some  other  parish  adjoining  thereto,  speci- 
fying the  same,  a  certain  common  highway,  particularly  describing  the 
same  by  metes,  bounds,  and  admeasurement  thereof,  one  side  of  which 
oommon  highway,  ought  to  be  made  or  repaired  by  one  of  such  parishes, 
and  the  other  side  thereof  by  the  other  of  such  parishes),  to  issue  their 
summons,  with  a  copy  of  such  writing  and  plan  thereunto  annexed,  to  the 
surveyor  or  one  of  the  surveyors  of  tlie  highways  of  such  other  parish,  to 
appear  before  them  on  a  day  to  be  mentioned  in  such  summons,  not  more 
than  fourteen  days,  nor  less  than  seven  days  from  the  day  of  the  date  of 
such  summons ;  and  that  in  case  the  parties  shall  then  appear  before  such 
justices,  they  may  then  proceed  finally  to  decide  the  matter  in  the  manner 
berrinafter  mentioned,  in  case  all  the  parties  shall  consent  thereto ;  but  in 
case**  &c,  provision  for  adjournment  to  a  future  day  in  case  of  surveyor*s 
Boo-appearance  &c. ;  "  on  which  day  tlie  said  justices  shall  proceed  to  hear 
the  parties  and  their  witnesses,  and  whether  the  party  summoned  does  or 
does  not  appear,  shaU  proceed  to  examine  and  finally  determine  the 
matter  in  form  following ;  (that  is  to  say),  That  it  shall  and  may  be  law- 
ful for  such  justices,  and  they  are  hereby  required  to  divide  the  whole  of 
such  common  highway  by  a  transverse  line  crossing  such  highway,  into 
two  equal  parts,  or  into  two  such  unequal  parts  **  &c.  (as,  in  consideration 
of  particular  circumstances,  they,  in  their  discretion,  shall  tliink  right) ; 
**  and  to  declare,  adjudge,  and  order,  that  the  whole  of  such  highway  on 
both  sides  thereof,  in  one  of  such  parts,  shall  be  maintained  smd  repaired 
by  one  of  such  parishes,  and  that  the  whole  of  such  highway  on  both 
sides  thereof,  in  the  other  of  sudi  parts,  shall  be  maintained  and  repaired 
by  the  other  of  such  parishes ;  and  shall  cause  such  their  order,  and  a 
plan  of  such  highway,  and  the  allotment  thereof  as  before-mentioned,  to 
be  fairly  delineated  on  paper  or  parchment,  and  filed  with  the  clerk  of  tlie 
peace  of  the  county  in  which  such  highway  shall  happen  to  lie,  and  sliall 
al«:>  cause  such  posts,  stones,  or  other  boundaries,  to  be  placed  and  set  up 
in  such  highway  as  in  their  judgment  shall  be  necessary  for  asceruining 
tbe  division  and  allotment  aforesaid." 

Sect  2  enacts  that,  from  and  after  the  filing  of  such  order  and  plan, 
tbe  inhabitants  of  such  parislies  respectively  "  shall  be  bound  as  of 
common  riglit  to  maintain  and  keep  in  repair  such  parts  of  such  common 
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as  of  common  right  to  maintain  &c.  the  part  of  the  said 
highway  so  allotted  to  that  parish  as  aforesaid.  Aver- 
ment of  want  of  repair  &c.|  in  the  usual  form.  There 
were  other  counts,  which  it  is  unnecessary  to  set  forth. 

Plea,  Not  guilty. 

On  the  trial,  before  Coltman  J.,  at  the  Notiinghan 
Summer  assizes,  1 844,  the  prosecutors  put  in  the  order 


highway  so  allotted  to  them  as  aforesaici,  and  sbaU  be  liable  to  be  pio- 
secuted  and  indicted  for  neglect  of  such  duty,  and  shall  in  all  lespcclk 
whatsoever  be  liable  and  subject  to  all  the  provisioDS,  regulations,  and 
penalties,  contained  in  any  act  or  acts  of  parliament  for  the  repair  of  the 
highways  which  are  or  shall  be  in  force,  in  like  manner  as  they  are  liible 
and  subject  to  with  resp^t  to  the  repair  of  any  other  common  highway 
within  such  parishes  respectively,  and  also  shall  be  discharged  from  tht 
repair  of  such  parts  of  such  highway  as  shall  not  be  included  in  dMir 
respective  allotments.** 

Sect.  7  gives  an  appeal  to  quarter  sessions. 

An  appendix  to  the  statute  sets  out  forms  of  an  information  for  obtua- 
ing  such  order  c^  allotment ;  summons  to  shew  cause  why  it  sboald  not 
be  made ;  and  "  final  order  and  adjudication^  to  be  61ed  with  the  derk 
of  the  peace,"  which  is  as  follows. 

**  Whereas,  &c 

1.  I^te  the  original  appUcatmn. 

S.   The  summons, 

3.  The  appearance:  and  that  the  parties  vpere  heard,  or,  their  m«- 
appearance. 

Now  we,  the  justices  aforesaid,  having  fully  heard  and  understood  tfee 
premises,  do  declare,  adjudge,  and  order,  that  tbe  said  highway  shall  be 
divided  in  the  following  manner ;  (that  is  to  say),  That  at  the  dtstaoce 
of  measuring  from  the  place  called  C  there  shall  be  erected 

certain  posts  or  stones,  E,  and  F.  on  each  side  of  tlie  said  highway;  snd 
the  whole  of  the  said  highway,  from  the  place  called  C.  to  such  port> 
or  stones,  shall  be  from  time  to  time,  and  at  all  times  hereafter,  »• 
paired,  by  the  parish  of  A.\  and  the  whole  of  the  said  highway,  fronsodi 
posts  or  stones  to  the  place  called  D,  shall  from  time  to  time,  and  at  all 
times  hereafter,  be  repaired  by  the  parish  of  B. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals,  tbti 
day  of  • 

J.  P.        (t  «.) 
K.P.       (L.S.)- 

(  A  plan  to  be  added,  the  form  of  which  is  given). 
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of  apportionment,  the  material  parts  of  which  were  as  Quem*t  Bench, 

c  11                                                                                                      1845« 
toUows.  

"  Whereas,  at  a  petty  sessions  holden  before  us  **  ^**®  Qwi«m 
&C.,  "  two  of  His  Majesty's  justices  of  the  peace  for  The  Inhabit- 
the  county  of  Nottingham^  on  the  1 0th  day  otJuly  last,  Hic:klino. 
Thomas  Simpson^  one  of  the  surveyors  of  the  highways 
of  the  parish  of  fVidmerpool  in  the  county  of  N.  afore- 
said, came  before  us  the  justices  aforesaid,  and  gave  us 
to  be  informed  that  there  is  in  the  said  county  a  certain 
common  highway  leading  from  "  &c  to  &c.  {Nexvark  to 
Leicester)^  ^'  and  that  there  is  a  certain  part  of  the  said 
highway,  that  b  to  say  so  much  thereof  as  lies  between" 
8lc  (stating  the  same  termini  as  were  specified  in  the 
first  count  of  the  indictment);  ^<  being  in  length  858 
yards,  as  described  in  the  plan "  &c.  (referring  to  the 
plan  after  mentioned)  ;  **  one  side  of  which  said  last 
mentioned  part  of  the  said  highway,  being  the  eastward 
side  thereof,  adjoining  to  the  said  parish  of  Hichlingy 
lies  within  the  parish  of  Hickling  aforesaid,  and  is  to 
be,  and  of  right  ought  to  be,  repaired  by  the  said  parish 
of  Hicklingy  and  the  other  part  of  the  same  highway, 
being  the  westward  side  thereof,  adjoining  to  the  parish 
of  fVidmerpool  aforesaid,  lies  within  the  said  parish  of 
fFidmerpoolf  and  is  to  be,  and  of  right  ought  to  be,  re- 
paired  by  the  parish  of  fV.  aforesaid ;  and  stating  that 
the  repair  of  such  part  of  the  said  highway  was  very 
inconvenient  to  the  parishes  aforesaid,  and  the  want 
thereof  detrimental  to  the  public,  and  therefore  praying 
that  such  part  of  the  said  highway  might  be  allotted 
and  apportioned  for  the  repair  thereof,  by  us  the  justices 
aforesaid,  to  the  said  parishes  of  fV.  and  ff.,  in  the 
manner  directed  by  an  act  passed  "  &c  (34  G.  3.  c.  64^.% 
**  and  which  more  fully  appears  to  us  the  justices  afore- 
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i^oiume  VIL    said,  by  a  plan  of  such  part  of  the  said  highway  anneiLed 

* to  the  said  information:  And  whereas,  in  pursuance  of 

The  QuixN     ^[jg  said  information,  we  the  justices  aforesaid  did,  on" 

Tiie  Inhabit.    &c.,  "  issue  our  summons  to  the  surveyors  of  the  high- 
ants  of  ^ 

Hick  LI  NO.      ways  of  the  parish  of  Hickling  aforesaid,  with  a  true 
copy  of  the  said  information  and  plan,  requiring  ihein 
or  either  of  them  to  appear  before  us  the  said  justices 
on  the  20th  day  of  July  last  at  the  shire  hall  in  Not" 
tingham^  to  shew  cause,  if  any,  why  an  allotment  or 
apportionment  of  the  said   part  of  the   said   highway 
should  not  be  made  according  to  the  provisions  of  the 
said  act  referred  to  in  the  above  recited  infonnauoa: 
And  whereas,  on  the  said  20th  day  of  July  a.d.  1816, 
at"  &c.  (stating  that  Robert  Hardy^  one  of  the  sur- 
veyors of  Hickling^  appeared  and  required  further  time 
to  shew  cause,  whereupon  the  justices   adjourned  the 
consideration  of  the  matter  to  the  3d  of  August  1 816): 
*^  At  which  last  mentioned   time   and  place  the  said 
TJiomas  Simpson  appeareth    before   us,    and   the  said 
Robert  Hardy  also  appeareth  before  us,    and  several 
witnesses  are  examined  before  us  touching  the  same: 
Now  we,  the  justices  aforesaid,  having  fully  heard  and 
understood  the  premises,  do  declare,  adjudge  and  order, 
that  the  said  part  of  the  said  highway  shall  be  dividetl 
in  the  following  manner :  (that  is  to  say)  that  at  the  dis- 
tance of  478  yards,  measuring  from  the  turnpike  road 
leading  from  the  town  of  NottingJmm  to  Melton  Masr 
bray^  in  the  county  of  Leicester^  and  near  to  a  certain 
inn  called  the  New  Inn^  there  shall  be  erected  certain 
posts  or  stones  marked  H.  and  W.  on  each  side  of  the 
said  highway,  and  the  whole  of  the  said  highway  from 
the  said  turnpike  road  and  near  to  the  said  inn  to  such 
posts  or  stones  shall  from  time  to  time,  and  at  all  times 
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hereafter,  be  repaired  by  the  parish  of  Hickling  afore-   Qm^Cs  Bench, 


1845. 


said ;    and   that  the   remainder  of  the  said   highway, 
from  the  said  posts  "  &c.  "  to  the  southward  boundary     The  Qukkn 
of  the  said  parish  of  Hickling^  being  the  distance  of  S80     Tlie  Inimbiu 
yards,  shall  also  be  from  time  to  time  and  at  all  times      Hickmng. 
hereafter  repaired  by  the  parish  of  IVidmerpool  afore- 
said.    In  witness  whereof"  &c.     (Signature  and  seals 
of  the  justices). 

It  did  not  appear  that  Hickling  had  appealed  against 
this  order. 

The  defendants  produced  evidence  to  shew  that  the 
road,  now  the  subject  of  indictment,  was  not  in  the 
parish  of  Hickling.  On  the  other  side  it  was  objected 
that  the  order  of  justices  was  conclusive  on  this  point. 
The  learned  Judge  thought  otherwise,  and  left  to  the 
jury,  as  the  question  for  them,  whether,  up  to  1816,  the 
boundary  line  between  the  parishes  passed  through  the 
centre  of  the  apportioned  highway,  so  that  one  part  lay 
in  Hickling^  and  the  other  in  IVidmerpool.  Verdict  for 
the  defendants. 

Wildmanj  in  the  ensuing  term,  moved  for  a  rule  to 
shew  cause  why  the  entry  of  judgment  should  not  be 
stayed  until  this  Court  should  further  order  (a),  on  the 
grounds  of  misdirection,  and  that  the  verdict  was  against 
evidence*     A  rule  nisi  was  granted. 

Whitehurst  and  MeUor  now  shewed  cause.  The  order 
was  not  conclusive.  To  give  the  justices  jurisdiction,  it 
was  necessary  that  the  highway  should  have  been  in 
two  parishes ;  they  were  not  to  try  that  fact ;  nor  do 

(a)  See  as  to  Uie  practice,  Eez  ▼.  SutUm^  5  B,  ^  Ad*  52. 
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Volume  FJL    they  profess  to  adjudicate  upon  it.     Assuming  that  part 
*        of  the  highway  was  in  each  parish,  the  act  took  effect, 


TheQuuN^    and  fixed  the  liability  to  repair  on  each,  according  to 
The  Inhabiu    (he  Order  which  the  justices  might  make :  but  the  fact 

HicKUHo.  might  be  disputed ;  and  it  was  put  in  issue  here  by  the 
plea  of  Not  guilty.  Not  only  roust  inferior  jurisdictions 
shew  legal  authority  on  the  face  of  their  orders,  but  it 
must  be  proved  if  the  orders  be  questioned ;  Herbert  t. 
Cook  (a),  Briscoe  v.  Stephens  (A),  Carratt  v.  MorUy  (c\ 
Proof  of  bona  notabilia  may  be  given,  to  shew  that  a 
probate  was  granted  without  jurisdiction ;  BulL  N.  P. 
S47 ;  Allen  v.  Dundas  (d).  It  may  be  shewn,  in  opposition 
to  an  order  by  Commissioners  of  Sewers,  that  the  land 
derives  no  benefit  An  officer,  justifying  under  a  distress 
warrant  for  a  highway  rate,  must  shew  facts  giving  the 
justices  jurisdiction  over  the  subject  matter;  as  that 
a  legal  rate  was  made,  and  that  the  plaintiff  occupied 
lands  liable  to  assessment.  Justices  making  an  order 
cannot  give  themselves  jurisdiction  by  stating  as  a  fact 
that  which  is  not  so ;  fVelch  v.  Nash  (/) :  but  here  the 
justices  have  not  even  stated  that  the  portion  of  road  io 
question  was  within  the  parish  of  Hicklitig;  in  that 
respect  the  case  differs  from  Brittain  v.  Kinnaird{g)f 
cited  in  moving  for  the  present  rule.  And  here  the 
magistrates  were  not  acting  as  a  court  of  record,  nor  as 
justices  at  all,  but  as  commissioners  appointed  by  act 
of  parliament  to  perform  certain  functions  in  specified 
cases ;  and  powers  thus  specially  created  must  be  strictly 
followed.  This  subject  was  lately  much  considered  by 
the  Court  of  Exchequer  in  the  case  of  a  warrant  by  a 

(a)   WWes,  36,  note  (a).  S.  C,  more  fully,  S  Douff,  lOl. 
(6)  2  Bing.  213.  (e)  1  Q.  ^.  18. 

(<f)  3  T.  R.  125.  131.  (0  8  JEati,  394« 

(g)  1  Brod,  ^  B,  432. 
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eommissioner    in-  bankruptcy ;    fFatson  v.   Bodell  {a).  QueerCi  Bench. 

(The  discussion  as  to  the  weight  of  the  evidence  is  '___ 

omitied).  The  Queeh 

V. 

The  InhabiU 
^  ante  of 

Willmore  and  G.  Hnyes^  contra.     The  justices  have      Hicclivg. 
made  their  order  in  the  form  prescribed  by  the  statute. 
That  order  recites  the  application  of  the  surveyor  of 
IVidmerpool,  which    expressly  states   that  part  of  the 
highway  is  in  each  parish;  and  the  description  of  the 
highway  so  given  is  incorporated  by  reference  in  the 
adjudication.     It  cannot  have  been  intended  that,  in 
the  execution  of  this  statute,  the  hands  of  magistrates 
should  be  tied  wherever  parties  did  not  agree  that  there 
were  portions  of  the  road  in  each  of  the  parishes ;  the 
legislature  must  have  contemplated  that,  in  such  a  case, 
they  would  inquire  into  the  fact,  as  into  any  other  fact 
necessary  to  the  forming  of  their  judgment :  and  for 
this  purpose  stat  34  G.  S.  c.  64*.  s.  1.  empowers  them 
to  hear  the  parties  *^  and  their  witnesses."     {^Patteson  J. 
The  statute  does  not  require  them  to  find  expressly  that 
part  of  the  way  is  in  either  parish.     But  they  are  ^^  to 
examine  "  and  then  ^^  finally  determine  the  matter  *'  by 
ordering  a  line  to  be  drawn  as  afterwards  stated.  .  That 
implies  that  they  are  to  be  satisfied  as  to  the  situation 
of  the  highway  in  the  .respective  parishes.]     It  may  be 
inferred  from  the  present  statement  (though  it  does  not 
specify  what  passed  before  the  justices)  that  the  fact  was 
either  proved  or  agreed  upon,  both  parishes  having 
attended  by  their  surveyors.     [Lord  Denman  C.  J.  re- 
ferred to  Mould  V.  Williams  (A).]    As  to  the  cases  men- 
tioned on  the  other  side:  in  Welch  v.  Nash{c)  it  was 

(a)  \AM.^W,  57.  (6)  5  Q.  B,  469. 

(c)  8  Eaalf  394. 
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necessary^  to  justify  the  order  of  justices,  that  a  parti- 
cular thing  should  have  been  done,  distinct  from  Uiat 
which  they  ordered,  namely,  the  construction  of  a  new 
In'ghway ;  and  that  had  not  been  done  when  die  order 
was  mad%:  their  proceeding,  therefore,  was  bad  in  its 
commencement.      And  in  that  case    (as    Bwrough  J. 
observes    in    Brittain   v.    Kinnaird  (a)  )    the    justices 
had  assumed  a  fact  on  evidence  from  one  side  only; 
there  was  no  litigant  party  on  the  other.     Here  bodi 
parishes  were   litigating  before  the  justices :    and  they 
no  more  created  jurisdiction  for  tliemselves  by  deter- 
mining that  the  road  lay  in  two  parishes  than  the  jus- 
tices did  in  Brittain  v.  Kinnaird  (a).     Tlie  fact,  if  stated 
in  their  order,  would  not  have  been  traversable;  ^Z- 
ridge  v.  Haines  (A).     The  objection  now  taken,  if  valid, 
would  have  been  available  in  Basten  v.  Carew  (c),  where 
the  record  of  proceedings  by  justices  under  stat.  11  G.  2. 
c,  19.  5.  16.   was  held  conclusive.     In   Cave  v.  Mottn- 
tain  ((/)   Tindal  C.  J.  lays  down  a  rule  as  to  commit- 
ments, which  was  adopted  by  this  Court  in  Regina  v. 
Bolton  {e\  that,  "  if  a  magistrate  commit  a  party  charged 
before  him,  in  a  case  where  he  has  no  jurisdiction,  he 
is  liable  to  an  action  of  trespass.     But  if  the  charge  be 
of  an  offence  over  which,  if  the  offence  charged  be  true 
in  fact,  the  magistrate  has  jurisdiction,  the  magistrate's 
jurisdiction  cannot  be  made  to  depend  upon  the  truth 
or  falsehood  of  the  facts,  or  upon  the  evidence  being 
sufficient  or  insufficient  to  establish   the  corpus  delicti 
brought  under  investigation."    The  same  rule,  varied  so 


(a)  1  Brod.  ^  B.  432. 
(c)  S  B,i  C.  649. 
(e)  1   Q.  B,  66,  75. 


(b)  2  P.  ^  ^cL  395. 

(rf)  1  Mann,  ^  G.  257.  '261. 
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far  as  the  subject  matter  requires,  will  decide  the  pre-  Quim't  Bench. 
sent  case  (a).  


TIlC  QUEBN 
V. 


Lord  Denman  C.  J.  I  am  of  opinion  that  the  jus-  Th«  Inhabit- 
tices  here  were  acting  within  their  jurisdiction,  and  ap-  Hicxuno. 
pear  to  have  exercised  it  properly.  Their  order  does 
in  effect  state  that  the  way  is  such  as  the  information 
describes.  The  judgment  will  therefore  be  suspended, 
to  give  the  prosecutors  an  opportunity  of  preferring  a 
fresh  indictment. 

Patteson  J.     The  case  comes  within  the  principle 
of  Brittain  v.  Kinnaird  (i),  that,  where  justices  have 
jurisdiction  to  enter  upon  the  subject  matter,  their  find- 
ing of  facts  is  conclusive.     If  the  act  of  parliament  had 
not  prescribed  a  form  for  the  order  of  justices,  I  should 
have  said  they  ought  to  find  the  fact  that  part  of  the 
highway  was  in  each  parish.     But,  the  statute  giving  a 
form,  I  think  their  finding  according  to  it  may  be  taken 
to  involve  the  proposition.     Had  the  form  been  their 
own,  and  not  a  parliamentary  one,  I  should  have  felt 
some  difficulty. 

Williams  J.  concurred  (c).. 

Rule  absolute. 

Coltman  J.  had,  in  last  Hilary  term  {January  20th),  [Thurvbt/, 
made  an  order  that  the  defendants  should  pay  the  costs  1845.'']  ' 

of  this  prosecution.    In  Easter  term  last,  Whitehurst  ob- 

(a)  Whiiehurst  here  mentioned  Regina  ▼.  Heanor,  6  Q,  B,  745. ;  but 
Lord  Denman  C.  J.  said :  '<  It  was  never  intended  there  to  question  the 
doctrine  now  referred  to.*' 

(6)  1  Brod,  ^  B,  432. 

(c)   Coleridge  J.  had  left  the  Court 
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Foiume  viL     tainecl  a  rule  to  shew  cause  why  that  order  should  not 
be  set  aside.     He  moved  on  affidavits  which  stated  the 


The  QuiiN     proceedings,  as  they  appear  from  the  at>ove  report,  the 
Tiw  IniMbiu    question  left  to  the  jury  on  the  trial,  and  the  verdict. 

ants  of 

HicxuNo.      The  taxation  had  been  stayed  by  order  of  Rolfe  B^ 
An  order  di-      upon  summons,  on  5th  March  last.    It  further  appeared 

reeling  an  in- 
dictment that  the  acting  surveyor  of  Hickling  had,  in  April  184S, 

for  non-repair      ,  i        .  i  '  r  •        • 

of  a  road,  under  been  served   With  a  summons  from  a  justice,  reciting 

c.50.«.94,95.i  ^^^  ^  certain  highway  called  the  Foss^  in  the  parish  of 

the'face^of  itT  ^'^^^'^to»  ^"^  out  of  repair,  and  requiring  the  surveyors 

that  it  was  made  of  Hickluur  to  appear  before  the  justices:  that  the  sur- 

at  a  special  o  i  i  .; 

session  for  the    vcyor  appeared  accordingly,  and  produced  evidence  to 

highways  held 

within  the  di-     shcw  that  no  part  of  the  highway  was  within  the  parish, 

vision  in  which  <i      •  i        ,.,, 

the  road  is  whereupon  the  order  was  discharged.  That  he  after- 
do  not,  it  is  wards  (October  \S^S)  attended  again,  in  obedience  to 
o^er  forcolrts,  another  summons,  and  alleged  as  before,  and  contended 
"*^/'  rfr  that  the  inhabitants  of  Hickling  were  not  liable  to  re- 

Judge  who  pair;  and  that  he  afterwards  received  an  order  direct- 
tried  the  cause, 

will  be  set         ing  an  indictment  to  be  preferred  against  the  inhabitants, 

aside. 

which  was  accordingly  done.     The  order  was  annexed 
to  the  affidavits.     It  recited  complaint  and  information 
to  have  been  made  on  oath  before  three  persons  named, 
described  as  "  three  of  Her  Majesty's  justices  of  the 
peace,  in  and  for  the  county  of  Nottingham^^  "  that  a 
certain  highway  called  the  Foss  Road,  in  the  parish  of 
Hickling  in  the  said  county  of  NoitifigAaniy    leading" 
&c.  **  is  out  of  repair"  &c. ;  that  the  surveyors  were, 
by  summons  of  the  said  justices,  required  '<  to  appear 
before  the  justices  at  a  special  sessions  for  the  highwars 
to  be  hoi  den  at  the  Chesterfield  Arms  Inn  in    Bingham 
in  the  said  county  of  Nottingham,  on  this   12th  day  o( 
October  instant,  at  which  said  special  sessions,  then  and 
there  now  holden  by  us,  as  well "  Sec. :  then  followed  a 
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statement  of  the  appearance,  and   denial^  by  the  sur-   Queen*$  Bench. 
veyors,  of  the  obligation  to  repair ;  and  the  order  that       ^  - 

the  indictment  should  be  preferred. 


Wildman  now  shewed  cause,  and  insisted  on  the 
power  of  the  Judge  to  make  the  certificate  for  costs, 
under  stat  5  9l6  W.^,  c.  50.  5.  95. :  and  he  referred 
to  Regina  v.  Heanor  (a)  and  Regina  v.  Chedworth  (&)• 


The  QuiBN 

▼. 

ThelniiiAil. 
mtsof 

HiCKUVG. 


Whiiehursty  contr^  contended  that  the  Judge  had  no 
power  to  order  costs  to  be  paid  by  the  inhabitants  of 
any  parish  but  that  in  which  the  highway  is :  and,  further, 
that  the  order  of  the  magistrates  was  bad  for  not  shew* 
ing  that  it  was  made  (according  to  sect.  94)  at  a 
*^  special  sessions  for  the  highways"  ^  held  within  the 
division  in  which  the  said  highway''  was  **  situate." 
He  referred  to  Regina  v.  Martin  (c),  Christie  v.  l7/i- 
Tvin^d)  and  Harrison  v.  Wright  {e).  (He  was  then 
stoppedT)y  the  Court.) 

Per  Curiam  {g).  Mr.  fVildman  had  better  look  into 
this  point,  which  appears  not  to  have  been  previously 
mentioned  in  this  case.  If  he  finds  that  he  cannot  meet 
the  difficulty,  the  rule  must  be  made  absolute. 


No  cause  being  afterwards  shewn,   the  Court,  on 
November  25th,  made  the 

Rule  absolute. 

(a)  6  Q.  B.  745.  (6)  9  C.  f  P.  285. 

(c)  2  Q.  B,  1037 ;  note  (a)  to  Ttuflor  t.  Clenuon, 

(d)  11  A,  i  E.  373.  (e)  13  M.4;  IT.SIS.  * 
(g)  Lord  Denman  C  J.,  WilHam$  and  Wig^man  Ji. 
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Friday, 
June  37th. 


Merger  against  Whall. 


Reported,  5  Q.  B.  447. 


Saturday, 
June  S8th. 

A  sale  of  pro- 
perty for  good 
conuderatioQ 
is  not,  either  at 
common  law  or 
under  stat. 
13  Elix,  c.  5  9 
fraudulent  and 
void,  merely 
because  it  is 
made  with  the 
intention  to  de- 
feat the  expected 
execution  of  a 
judgment  credi- 
tor. 


Wood  against  Dixie,  Baronet. 

TPRESPASS   for   breaking  and   entering  plainlif: 
dwelling  house,  staying  there  &c.,  and  seizing  aw 
taking  divers  of  his  goods  and  chattels,  and  convert 
ing  &c. 

Pleas.    I.  Not  guilty.     Issue  thereon. 

2.  Traverse  of  the  dwelling  house  being  plaintiff*i 
Issue  thereon. 

3.  The  same  as  to  the  goods  and  chattels.    Issi 
thereon. 

4.  As  to  the  breaking  and  entering  &c.,  and  stayii 
&c.,  justification  under  a  judgment  and  fi.  fa.  in 
suit  of  Beckett  v.  Phillips^  the  fi.  fa.  having  bee 
delivered  to  defendant,  being  sheriS*  of  Leicesteriku 
to  be  executed:  averment  that  goods  and  chattels 
Phillips  were  in  the  house,  liable  to  the  execution,  at 
that  defendant  entered  to  take  them.  Replication, » 
mitting  the  judgment  and  fi.  fa.,  and  delivery  of  ti 
latter  to  defendant,  De  injuria  absque  residuo  causn 
Issue  thereon. 

On  the  trial,  before  Coltman  J.,  at  the  Summer  assize 
for  Leicestershire^  1844,  the  question  turned  on  acofl 
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veyance   of  the   property   named   in    the  declaration,  Q^ueid  Bench. 

made    by  Phillips  to   the   plaintiff  in    October   18*S.    11 

The  plaintiff  had  lent  money  to  Phillips  to  relieve  ^^^ 
him  from  an  execution  at  the  suit  of  one  Norton:  l>i"«« 
and,  in  Oclober  1843,  Phillips^  being  unable  to  pay, 
executed  the  conveyance  to  the  plaintiff,  the  house  and 
furniture  to  be  taken  at  a  valuation.  The  valuation 
was  completed  on  7th  October ;  and,  afterwards,  on  the 
same  day,  the  execution  in  Beckett  v.  Phillips  was  put 
in.  The  defendant's  counsel  insisted  that  this  convey- 
ance was  fraudulent  as  against  Beckett^  the  execution 
creditor.  The  learned  Judge  told  the  jury  that,  if  there 
was  no  real  payment,  and  the  whole  transaction  was 
colourable,  the  defendant  was  entitled  to  a  verdict ;  and, 
further,  that,  if  there  really  was  a  payment,  still,  if  the 
intention  of  the  transaction  was  to  defeat  the  execution 
creditor,  the  conveyance  was  void  as  against  him,  and 
in  that  case  also  defendant  was  eutided  to  a  verdict. 
Verdict  for  defendant. 

In  Michaelmas  term,  1844,  Humfrey  obtained  a  rule 
nisi  for  a  new  trial  on  the  ground  of  misdirection. 

Whitehtarsty  Miller  and  Mellor  now  shewed  cause. 
The  ruling  was  correct :  and  a  decision  against  its  prin* 
ciple  would  open  a  door  to  fraud.  If  a  party,  owing 
debts  severally  to  A,  and  £.,  convey  all  his  property  to 
Am  for  the  purpose  of  defeating  A's  claim,  that  is  a 
fraud  upon  £.,  and  the  transaction  is  void  both  at  com- 
mon law  and  under  stat.  1 3  Eliz.  c.  5.  Twynis  Case  (a) 
shews  that  a  good  consideration  does  not  take  a  deed 
out  of  the  statute  unless  the  deed  be  bona  fide.     Some 

(a)  3  Rep.  80  b.  81  a. 
VOL.  VII.    N.  S.  So 


894 


Q.  B.   TRINITY  VACATION, 


Volume  VIL 
1845. 

Wood 

V. 
DiXIB. 


doubt  has  exbted  whether,  upon  certain  facts,  as  br 
instance  want  of  possession,  fraud  is  a  question  oT  law, 
to  be  decided  by  the  Court,  or  of  fact  for  the  jury:  bot 
it  seems  to  be  now  established  that  the  question  is  ibr 
the  jury ;  Mariindale  v.  Booth  {a).    In  all  other  respects, 
Tyyne's  Case  {b)  is  unquestioned  law.    Lee  v.  CUiiiU(c) 
shews  that  an  illegality  makes  a  deed  wholly  Void,  al* 
though  something  legal  be  added.     In  Cadogan  t.  £nh 
nett  {d)  Lord  Mansfield  said :  **  if  the  transaction  be  not 
bona  fide,  the  circumstance  of  its  being  done  for  a  vain- 
able  consideration,  will  not  alone  take  it  out  of  tbe 
statute.     I  have  known   several  cases  where  persons 
have  given  a  fair  and  full  price  for  goods,  and  where 
the  possession  was  actually  changed;  yet  being  dooebr 
the  purpose  of  defeating  creditors,  the  transactkn  has 
been  held  fraudulent,  and  therefore  ^-oid.^     On  the 
other  side,  reliance  will  be  placed  on  HoUnrd  v.  Amkr" 
son  (e)    and    Pickitock  v.   lAfiter  (g).     In  Holbird  t. 
Anderson  (e)  a  party  who  owed  several  debts  to  tvo 
gave  the  preference  to  one  by  a  warrant  of  attoroejon 
which   execution   issued  before  the  other  ooald  have 
execution ;  and  this  was  held  good,  because  there  was 
no  fraud,  which,  as  counsel  appear  to  admit  oo  tbe 
Argument,  would  have  defeated  the  executioo  on  tbe 
warrant  of  attorney.      That  is  quite  consbtent  with 
Lord  ifansfiekTa  doctrine  in  Cadogan  v.  Kemutt{i}' 
In  Picksiock  v.  Lyder  (g)  an  assignment  to  trustees  Ibr 
the  benefit  of  all   the  creditors  was   held  not  to  be 
fraudulent  as  intended  to  defeat  one,  because,  as  Lord 
PUenboroagh  says,   the  intention   was   to  produce  ao 


(a)  3  A  ^  Ad,  498. 
(c)  3  A77.  826. 
(•)  ST.R.  835. 


(6)  3  A«^80&. 
(tf )  2  Covp,  432. 4H 

(ir)  sir.f  &371. 
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equal  distribution.    Those  two  cases  are  therefore  really    QiMm*«  Bench. 

1845 

in  favour  of  the  defendant.     In  Dewey  v,  Baynitm  {a)  *__ 

Lord  EUenborough  recognizes  Lord  Mansfield^s  doctrine         ^ooti 
in  Cadogan  v.  Kennett  {b).     In  Hodgson  v.  Neamuni  {c)        Diub. 
a  sale  for  a  good  consideration  was  held  void,  because 
it  was  collusive.     Here  the  jury  must  be  taken  to  have 
found  fraud. 

Humfrey  and  K.  Macatday^  contra.     It  has  been  long 
seeded  that  the  mere  intention  to  defeat  an  execution 
does  not  in  itself  make  void  a  sale  for  good  consider- 
ation ;  Riches  v.  Evans  (d).     In  the  cases  of  bankruptcy 
and  insolvency  the  statutes  create  a  species  of  fraud 
which  is  here  out  of  the  question.     Thb  appears  clearly 
from    the    language  of  Maude  J.,  at    Nisi   Prius,   in 
Marshall  v.  Lamb  (e).     Holbird  v.  Anderson  (g)   and 
Pickstock  V.  lAfSier{h)  are  direct  authorities   for  the 
plaintiff.     In  sects.  I   and  3  of  stat  IS  EUx.  c.  5.  the 
defeating  of  creditors  is  not  mentioned  as  what  con- 
stitutes the  fraud)  but  as  the  object  which  the  fraud, 
whatever  it  is,  must  have  in  view,  to  make  the  trans- 
action   void.      Therefore   the   want  of  knowledge  of 
fraud,  in  sect.  6,  means  a  different  thing  from  want  of 
knowledge  of  intention  to  prefer  one  creditor  to  another. 
The  bona  fides  required  is  an  intention  of  both  the 
parties  to  buy  and  sell  in  reality.     The  law  is  clearly 
laid  down  by  Mr.  Smiih  in  his  note  to  Tuoyn^s  Case  (t). 


(a)  6  Satt,  ^51.  280.  (6)  2  Cowp.  434. 

(c)  Cited  in  Ho&ird  t.  Jfukngn,  5  T,  Ji.  236. 

(d)  9  C,f  P. 64a  (O  5  Q.  B.l\5.  119. 
(g)  5  T.  R.  235.                                            (h)  SM.  ^S.  371. 
(t)  1  SmUh*sL.  Co,  ii,  12. 

So  2 
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Lord  Denman  C.  J.  We  are  always  uDwilling  to 
decide  without  consideration  upon  a  question  involving 
a  discussion  upon  first  principles.  But,  the  Itw  iiere 
being  perfectly  understood,  we  are  bound  to  say  that 
the  ruling  was  incorrect.  The  jury  were  given  to  oo- 
derstand  that,  although  the  conveyance  was  made  booi 
fide,  and  with  a  full  intention  that  the  property  should 
be  parted  with,  it  would  yet  be  fraudulent  if  made  with 
intent  to  defeat  the  execution.  Such  a  motive  does  not 
defeat  the  assignment.  We  are  clearly  safe  in  going  so 
far  as  to  say  that  a  mere  intent  to  defeat  a  particQlar 
creditor  does  not  constitute  a  fraud.  We  do  not  saj 
that  many  considerations  may  not  exist  which  would  in- 
duce a  jury  to  come  to  the  conclusion  which  they  have 
arrived  at :  but  we  hold  the  direction  wrong. 


Williams  J.  (a).  We  cannot  misunderstand  the 
summing  up.  Two  questions  were  put :  first,  whether 
the  transaction  was  colourable,  that  is,  whether  there 
was  an  absence  of  intention  to  pass  the  property  io 
which  case  there  would  be  properly  no  transaction; 
secondly,  supposing  there  was  such  a  transaction,  thit 
is,  not  a  colourable  but  a  real  one,  still,  whether  the 
jury  thought  that  the  intention  was  to  defeat  the 
execution  creditor ;  in  which  latter  case,  they  were  told 
that  the  whole  would  be  void.  I  think  Mr.  iSbfj^ 
has  not  overstated  the  law,  when  he  said  it  had  beeo 
long  settled  that  the  mere  intention  to  defeat  an  ez^ 
cution  creditor  did  not  in  itself  constitute  t  fr^ 
The  learned  Judge  therefore  has  laid  down  the  b^ 
too  absolutely. 


(a)  Pattaan  J.  was  abieot. 
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CoTJBRiDGC  J.     The  question   of  possession   seems  Queen*s  Bench. 

hardly  to  have  been  put  to  the  jury  at  all.     Their  at-  '___ 

tention  was  directed,  independently  of  that,  to  the  ques-         ^^^ 
tion  as  to  the  payment  and  the  reality  of  the  transaction.         Dixie. 
Then  the  learned  Judge  told  them  that,  assuming  the 
fact  of  payment  and  the  reality  of  the  transaction,  still, 
if  the  intent  was  to  defeat  the  execution  creditor,  the 
transaction  was  void.     That  I  think  was  going  too  far. 

Rule  absolute. 


Doe  on  the  demise  of  Dand  against  Honour  ^«%. 

^5  June  28th. 

Thompson. 


■jgJECTMENT  for  a  messuage  and  parcel  of  ground,  ^^^^J"^ 
being  a  customary  tenement  of  and  in  the  manor  of  *»"«**  '^^  »  "*•- 

tain  manor 

Oulton  in  Cumberland:  demise,  4th  August  1842.     De-  werebddby 
fendant,  the  tenant  in  possession,  obtained  the  usual  tenure,  passed 
rule  to  defend,  entered  into  the  usual  consent  rule,  and  for  thrjoint  ^ 
pleaded  the  general  issue,  on  which  issue  was  joined ;  ^l^^nlru  °^ 
and  afterwards,  by  consent,  and  by  order  of  a  Judge,  J^^f®  descend- 

cestor  to  heir, 
and,  inter  vivos,  passed  by  deed  of  customary  conveyance  (licensed  by  the  lord)  with 
surrender  and  admittance.  The  case  further  stated  that,  before  stat.  7  W.  4.  & 
I  Vict,  c.  26..  there  was  no  instance  of  a  devise  made  by  a  customary  tenant  of  the  legal 
cttate  of  any  lands  in  the  manor,  but  ii  had  frequently  occurred  that  a  tenant,  wishing  to 
dispose  of  his  customary  estate  after  death,  conveyed  by  deed  of  customary  conveyance, 
and  surrendered  to  a  trustee  as  on  an  ordinary  alienation,  the  trusts  of  the  equitable  estate 
being  then  declared  by  a  separate  instrument,  and  being  usually  for  the  alienor  during  his 
life,  and,  afier  his  death,  to  convey  to  such  person  as  he  should  by  deed  or  will  appoint : 
bmt  there  was  no  instance  of  a  devise  of  any  customary  tenement  in  the  manor  without 
such  previous  conveyance,  surrender  and  declaration  of  trust. 

Held  that,  on  this  statement,  the  tenements  must  be  considered  as  estates  descendible 
from  ancestor  to  heir,  subject  to  the  ordinary  rules  governing  copyhold  estates.  That  a 
custom  not  to  pass  estates  by  devise,  or  to  pass  them  by  srane  substituted  method,  was  not 
shewn  clearly  enough  to  supersede  the  ordinary  right  of  a  copyholder  to  devise  his  lands. 
And,  therefore,  that  a  devise  of  such  lands  without  surrender  to  the  use  of  the  will  (before 
Stat.  1  W,  4.  Ik  \  Vict,  c.26.)  was  sustained  by  secU  1  of  stat.  55  G.  3.  c.  193.,  and  not 
excluded  from  its  operation  by  the  latter  clause  of  sect.  3. 

3  o  3 
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the  following  case  was  stated  for  the  opinion  of  this 
Court ;  judgment  to  be  entered  for  plaintiff  or  defend- 
ant by  confession  or  by  nolle  prosequi  immediately  tfttf 
decision  of  the  case,  or  otherwise,  as  the  Gmrt  mi^ 
think  fit 

In  the  above  mentioned  manor  the  tenure  by  which 
messuages,  lands  and  tenements  are  hdd^i  is  temed 
customary :  and  such  messuages,  lands  and  tenemeols 
are  held  by  admittance  for  the  joint  lives  of  the  lord 
and  tenant.     They  descend  and  are  descendible  firom 
ancestor   to  heir  according  to  the  custom :  and,  oo 
alienation  inter  vivos,  the  same  are  conveyed  by  deed 
of  customary  conveyance  from  the  alienor  to  the  alienee 
and  by  surrender  and  admittance  in  Court  theieoa 
This  deed  of  customary  conveyance  is  licensed  by  the 
lord  of  the  manor ;  and  a  memorandum  of  such  liceoce, 
signed  by  the  lord  or  his  steward,  is  indorsed  thereos* 
A  fine  of  twenty  times  the  ancient  customary  rent  if 
paid  on  admittance  after  the  death  of  either  lord  or 
tenant,  and  also  upon  the  change  of  tenant  byalieo- 
ation. 

Before  the  Statute  of  Wills  of  7  fF.  ^.  k  I  Vk^ 
(c.  26.  (a)),  there  was  no  instance  of  a  devise  made  by  a 
customary  tenant  of  the  legal  estate  of  any  messuage^; 
lands  or  tenements  in  the  manor ;  but  it  has  firequentl] 
occurred  that,  where  a  customary  tenant  was  desiitNU 
of  disposing  of  his  customary  messuages,  lands  o^ 
tenements  after  his  death,  he  conveyed  by  such  deei 
of  customary  conveyance,  and  surrendered  the  same  ii 
he  manor  court  to  a  third  person,  a  trustee,  in  the 
same  manner  in  every  respect  as  upon  an  ordioarf 
alienation :  the  trusts  of  the  equitable  estate  were  tbfo 


(a)  Sec  sects.  3  and  34. 
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declared  by  a  separate  instrument  called  a  declaration  Qv^tn's  Bmch. 

of  trust,  and  were  usually  for  the  alienor  during  his [ 

life,  and  after  his  death  to  convey  to  such  persons  and      ^  ^®™' 
in  such  manner  as  the  alienor  should  by  deed  or  will  ▼• 

appoint :  but  there  was  no  instance  of  a  devise  of  any 
customary  tenement  in  the  manor  without  such  previous 
conveyance,  surrender  and  declaration  of  trusts. 

John  Sanderson,  in  the  year  1769,  was  admitted 
tenant  of  the  premises  in  question,  he  then  being  the 
heir  at  law  and  customary  heir  of  lUchard  Sanderson 
deceased,  who  died  seised  of  the  said  premises ;  and  in 
the  year  1765,  on  the  death  of  Sir  George  Dalton, 
Bart,  the  lord  of  the  manor,  the  said  John  Sanderson 
was  again  admitted  to  the  said  premises.  In  the  month 
of  January  1818,  the  said  J.  Satiderson  died  seised  of  the 
aaid  premises :  and  upon  his  death,  viz.  on  26th  February 
ISIS,  RicAard  Smndersony  then  being  his  son  and  heir 
at  law  and  customary  heir,  was  admitted  tenant  of  the 
said  premises  :  and  the  following  is  a  copy  of  the  entry 
of  the  court  books  of  the  manor  on  that  occasion. 

**  Manor  of  Oulion.  —  The  Court  Baron  and  Cus- 
tomary Court  of  dimissions  of  John  Taylor,  £sq.,  lord 
of  the  said  manor,  holden  at  the  dwelling  house  of 
Joseph  Barnes,  situate  at  Oulton,  within  and  for  the 
said  manor,  on  Monday  the  26th  day  ci  February,  1818, 
by  Silas  Saul,  gentleman,  steward  of  the  said  manor. 
Homage  Jury,  John  Hewson,^  &c.  (stating  twelve 
names). 

<^To  this  court  came  Richard  Sanderson,  son  and 
heir  at  law  of  John  Sanderson,  deceased,  and  took  of  the 
lord  of  the  said  manor,  upon  the  demise  of  his  said 
steward,  an  ancient  messuage  and  tenement  with  a  fire 
hearth,  in  Oulion,  of  the  rent  of  Is.  Sd.     And  also  a 
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parcel  of  ground  in  Colmire  of  the  rent  of  4^.  6(/.,  now 
in  the  hands  of  the  said  lord  to  be  granted  to  the  said 
Richard  upon  the  death  of  the  said  %fohn  Sanderson :  to 
have  and  to  hold  the  said  premises  with  their  appurte- 
nances unto  the  said  Richard  Satulerson  during  the  joint 
lives  of  the  said  J,  Taylor  and  the  said  R*  Sanderson  at 
the  will  of  the  lord  according  to  the  custom  of  the  said 
manor:  yielding  and  paying  therefore  yearly  the  said 

customary  rents  of  Is.  Sd.  and  45.  6d.  at  the  days  and 

# 

times  usual^  and  doing,  paying  and  performing  all 
other  dues,  duties  and  services  of  right  accustomed  to 
be  paid  and  done  for  the  same ;  and,  having  paid  the 
lord  for  a  fine  as  in  the  margin,  he  is  admitted  tenant 
thereof."  (In  the  margin  was  entered  :  ^^  Fines,  IL  Bs,, 
4/.  lOs."") 

The  last  mentioned  Richard  SandetsoUy  on  23d  August 
1837,  died  seised  of  the  said  premises;  leaving  Michad 
Dand  his  heir  at  law,  and  also  his  heir  according  to  the 
custom  of  the  said  manor  of  Otdion.  The  said  last 
mentioned  R,  Sanderson  never  made  any  surrender  or 
conveyance  of  the  said  premises,  or  any  declaration  of 
trust  in  respect  thereof:  but  he  made  a  will  in  writing, 
bearing  date  7th  January  1832,  duly  executed  &c 
and  attested  &c. ;  in  which  will  is  contained  the  fol- 
lowing devise. 

**  I  give  and  devise  unto  the  said  Honour  Thompson"^ 
(the  defendant),  *Mier  heirs  and  assigns,  my  freehold 
estate  at  OuUon  and  Wigtoti  aforesaid,  which  descended 
on  me  on  the  death  of  my  late  father  :  to  hold  to  the 
said  Honour  Thompson^  her  lieirs  and  assigns,  for  ever, 
for  her  and  their  own  absolute  use  and  beneGt.**  **And, 
as  to  all  the  rest,  residue  and  remainder  of  my  real  and 
personal  estate  and  effects  whatsoever  and  wheresoever, 
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and  not  hereinbeFore  disposed  of,  subject  to  the  pay-   Queen's  Bench. 

ment  of  my  funeral  and  testamentary  expences,  lega-  ]__ 

cies  and  annuities,  and   any  legacies  and  annuities  I      ^'  ^^^' 

'*        "  Dand 

may  hereafter  give  by  any  codicil  or  codicils  to  this  my  v. 

TifOMnoK. 

will,  I  give,  devise  and  bequeath  the  same  respectively 
unto  and  to  the  use  of  my  said  sister  in  law  Honour 
Thompson  ''  (the  defendant),  "her  heirs,  executors,  ad- 
ministrators and  assigns  respectively,  according  to  the 
nature  of  the  same  estates  respectively,  to  and  for  her 
and  their  own  absolute  use  and  benefit." 

The  said  Michael  Dand  died  in  January  1842,  leav- 
ing his  eldest  son  John  Dandf  the  lessor  of  the  plaintiff, 
him  surviving,  who  was  and  is  the  heir  at  law,  and  also 
the  heir  according  to  the  custom  of  the  said  manor  of 
OuUonj  as  well  of  his  said  father  Michael  Dand  as  of 
the  said  last  mentioned  Richard  Sandersofu 

The  lessor  of  the  plaintifT,  John  Dand,  being  such 
heir,  contends  that,  according  to  the  custom  of  the 
manor  of  Oulton^  the  said  messuage,  tenement  and  land 
of  which  the  said  Richard  Sanderson  died  seised  did 
not  pass  by  the  will  of  the  said  R.  Sanderson^  but  that 
the  said  messuage,  upon  the  death  of  the  said  Michael 
Dandf  descended  to  him  the  said  John  Dand,  so  being 
the  heir  at  law  and  the  heir,  according  to  the  custom 
of  the  said  manor,  as  well  of  the  said  M.  Dand  as  of 
the  said  22.  Sanderson.  The  defendant  on  the  other 
hand  contends  that  the  said  messuage^  &c.y  of  which  the 
said  jR.  Sanderson  so  died  seised,  passed  by  his  will  to  ^ 

the  defendant,  and  that  it  was  not  necessary  there 
should  have  been  a  previous  surrender  by  the  said  R. 
Sandersofi  to  the  use  of  his  will,  or  a  previous  con- 
veyance  of  the  legal  estate  to  a  trustee. 

If  the  Court  should  be  of  opinion  that  the  lessor  of 
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the  plaintiff  was  entitled  to  recover,  judgnaent  was  to  be 
entered  for  the  plaintiff:  otherwise  for  the  defendant 
The  special  case  was  argued  in  last  term  (a). 

JosepA  Jddison,  for  the  plaintiff,  contended  that  the 
premises  descended  to  the  lessor  of  the  plaintiff  as  heir 
at  law  according  to  the  custom,  and  that  there  was  do 
custom  in  the  manor  by  which  ihey  could  pass  to  the 
defendant  under  the  will  of  Richard  Sanderson^  but  a 
contrary  usage  appeared.    He  argued  that,  according  to 
the  statement  in  the  special  case  (beginAing  '^  Before  the 
Statute  of  Wills,**  ante,  p.  898),  the  premises  would 
not  have  passed  if  a  surrender  had  been  made  to  the 
use  of  the  will,  and  therefore  that  the  second  clause  of 
the  proviso  in  stat.  5S  G.  3.  c.  192.  s.  8.  (the  language 
of  which  he   compared   with   that  of  stat.   7  ^.  4*  & 
1  Vict.  C.26.  5.8.)  was  conclusive  against  the  defcnd- 
ant,  assuming  that   premises  of  the  tenure  described 
here  came  within  the  regulation  of  that  statate  at  alL 
He  referred  to  Pike  v.  IVhite  (6),  where,  it  being  al- 
leged that,  by  the  custom  of  a  manor,  copyhold  lands 
holden  thereof  could  not  be  surrendered  to  the  use  of 
the  will,  the  ♦'Lord  Chancellor"  {Thurlaw)  "said,  it 
was  totally  impossible  to  say  that  a  copyhold  surren- 
dered to  the  use  of  a  will,  should  not  pass  thereby,  and 
therefore  he  must  declare  the   custom   (if  there  were 
such  a  one)  bad.'*     But  Addison  contended  that  the 
opinion  was  only  thrown  out  obiter,  and  had  not  been 
acted  upon,  or  directly  sanctioned  by  the  judgment  of 
any  court ;  and  was  controverted  in  Mr*  BeWs  note  to 

(a)  May  SOth.     Before  Lord  Denman  C.  J.,  Patteton^  WU&ams  sod 
Coleridge  Js. 
(Jb)  3  Bro,  a  a  S86. 
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that  case  (a),  where  several  authorities  are  referred  to,   Qy^en*$  Bench. 

184>5* 
impeaching  or  qualifying  the  proposition :   and  Lord   _     ^ 

Bedesdale  is  said  to  have  intimated  a  doubt  whether      ^J!  ^^™* 

it  was  laid  down  by  Lord  Thurlam  as  generally  as  it  is  ^• 

Tbommom. 

reported. 


M.  Smithy  contra,  contended  that  the  land  in  ques- 
tion must  be  deemed  copyhold,  accorduig  to  the  rea« 
soning  of  this  Court  in  Doe  dem.  Reajf  v.  Hunting* 
ion  {b) ;  and  that  the  devise  came  within  the  protection 
of  Stat.  55  G.  d.  c.  192.  s.  L,  and  was  not  defeated  by 
the  second  clause  of  the  proviso  in  sect  8,  for  that  the 
practice  of  this  manor,  stated  in  the  case,  even  if 
amounting  to  a  custom,  could  not  annul  the  right  of  a 
copyholder  to  surrender  to  the  use  of  his  will,  and 
devise.  He  relied  on  the  opinion  expressed  and  acted 
upon  by  Lord  Thurlana  in  Pike  v.  White  {e\  adopted 
in  1  Watk.  Cop.  131.,  and  apparently  recognised  by 
Lord  Eldon  in  Church  v.  Muniy  {d\  He  also  referred 
to  Doe  dem.  Edmunds  v.  Uewellin  {e).  And,  as  to  the 
alleged  practice  of  conveying  by  deed  and  surrender 
with  a  declaration  of  trust,  he  argued  that  this  was 
a  machinery  adopted  for  convenience,  and  creating 
equitable  rights  only,  and  that  it  could  not  supersede 
the  ordinary  rights  of  a  copyholder.  He  admitted 
that  an  apparent  difficulty  arose  from  the  fiusts  of  the 
admittance  here  being  only  for  joint  lives;  but  he  relied 
upon  the  express  words  of  the  case,  that  the  tenements 
<<are  descendible  from  ancestor  to  heir  according  to 

(a)  3  Bro.  C.  C  286.,  note  (I)  5th  (SeWs)  ecL     See  tlto  note  (3), 
p.  S88. 

(6)  4  East,  271.  (c)  3  Bro.  C.  C.  286. 

id)  15  Ves.  396.  403,  404. 

(<r)  2  Cro.  M,  i  R.  503.     S.  C.  5  TV".  899. 
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the  custom ;  ^  and  contended  that,  whatever  might  be 
the  form  of  admittance,  the  lord  would  be  bound,  on 
the  party's  death  or  surrender,  to  admit  as  in  other 
cases  of  copyhold.  [Patteson  J.  You  say  that  on  the 
death  of  the  tenant  his  heir  might  come  in  and  claim 
to  be  admitted  for  the  joint  lives  of  himself  and  the 
lord.  I  do  not  say  that  it  may  not  be  so ;  but  it  is 
anomalous.  It  may  be  such  a  peculiar  case  as  the 
holding  of  the  conventionary  tenements  from  seven 
years  to  seven  years  in  Bowe  v.  Brenton  (a).  Lord 
Denman  C.  J.  refered  to  the  description  of  a  tenant 
by  copy  in  LitL  sect.  73,  cited  in  Com.  IHg*  Copy- 
hold (A  1.).] 


Addison^  in  reply,  suggested  that,  if  the  custom  of  the 
manor  here  was  not  stated  in  sufficiently  explicit  terms, 
the  case  might  go  to  a  trial ;  but  that  Doe  dem*  Edmunds 
V.  Uewettin  {b)  could  not  govern  this  case,  the  state- 
ment there  having  been  much  less  strong  in  favour  of 
the  negative  custom.  [Patteson  J.  The  practice  of 
conveying  with  a  declaration  of  trust  is  not  shewn  to 
have  ever  come  to  the  knowledge  of  the  lord.]  It  is 
not  necessary  that  every  thing  which  forms  parcel  of  a 
custom  should  appear  on  the  rolls,  or  be  shewn  to  have 
come  to  the  lord's  knowledge.  \_Coletndge  J.  If  a  par- 
ticular mode  of  conveying  and  devising  were  customary, 
it  is  to  be  expected  that  the  lord  should  have  known 
of  it.] 

(The  judgment  of  the  Court  renders  a  fuller  report 
of  the  argument  unnecessary.) 

Ctir,  adv.  vtdt. 


(a)  SB.^a  737.     See  p.  763. 

(6)  2  Cro,  M,  4f  R,  503.     8,  C  5  Tjfr.  899. 
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Lord  Denman  C.  J.  now  delivered  judgment  QueerCs  Bench. 

The  question  in  this  case  turns  upon  the  validity  of 

a  devise  made  in  1882.  The  premises  in  question  are  D^tT 
customary,  and  descendible  From  ancestor  to  heir  ac- 
cording to  the  custom,  though  the  admittance  purports 
to  be  only  for  lives.  Alienation  inter  vivos  is  by  deed 
between  alienor  and  alienee  with  the  lord's  license,  fol- 
lowed by  surrender  and  admittance  in  Court.  With 
respect  to  transmission  to  take  effect  after  death,  the 
special  case  neither  negatives  in  express  terms  a  custom 
to  surrender  to  the  use  of  a  will  and  to  devise  there- 
upon, nor  does  it  expressly  find  in  the  affirmative  any 
other  customary  mode.  The  statement  is  as  follows. 
(His  Lordship  here  read  the  paragraph  beginning 
"  Before  the  Statute  of  Wills,"  and  ending  at  "  sur- 
render and  declaration  of  trusts ; "  ant^,  pp.  898,  9.) 

The  main  question  in  this  case  is,  what  we  are  to 
understand  in  matter  of  fact  by  this  statement.  It  is 
divisible  into  two  parts,  that  which  is  negative  and  that 
which  is  affirmative.  The  negative  part  comes  first  and 
last:  it  is  said,  first,  there  has  been  no  instance  of  a 
devise  of  the  legal  estate,  and  then,  no  instance  of  a 
devise  of  the  tenement  generally  without  the  previous 
conveyance  and  surrender  followed  by  the  declaration 
of  trust.  In  Doe  dem.  Edmunds  v.  Ueaoellin  (a),  upon 
a  special  verdict,  the  statement  was  that  it  did  not  ap- 
pear upon  the  Court  rolls  of  the  manor  that  any  entry 
of  a  surrender  of  lands,  being  part  and  parcel  of  the 
said  manor,  and  held  by  copy  of  Court  roll  thereof,  to 
such  uses  as  should  be  declared  by  the  last  will  and 
testament  of  the  person  making  such  surrender,  had 

(a)  2  CM,  ^  R.  503.     S,  C.  5  Tyr.  899. 
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ever  been  made.     The  Court  of  Exchequer  held  that 
this  did  not  state  any  negative  of  a  custom  to  pass  by 
will ;  that  is  to  say  that,  consistently  with  this  state- 
ment, such  a  custom  might  be  considered  as  in  exist- 
ence and  operation  in  the  manor.     The  words  in  the 
special  case  are  perhaps  somewhat  stronger ;  they  are, 
not  merely  that  no  entry  has  been  made  on  the  rolls, 
but  that  no  instance  has  occurred;  and,  further,  we 
have   a  liberty  of  inference    in    construing   the  lan- 
guage of  a  special   case  which   does   not   exist  with 
regard  to  a  special  verdict.     But,  when   we  consider 
how  easy  it  would   have  been,  and   how  proper,  to 
state  the  custom  one  way  or  the  other  if  the  fact  were 
clear,  we  decline  to  draw  any  inference,   against  the 
existence  of  the  custom  to  surrender  to  the  use  of  the 
will,  which  is  not  absolutely  necessary.    For  the  custom 
to  surrender  is  as  it  were  the  common  law  of  copyholds; 
and,  where  an  estate  has  been  surrendered  to  the  use  of 
a  will,  there  needs  no  affirmative  proof  of  any  custom 
to  warrant  the  surrender.    As  a  matter  of  fact,  therefore, 
it  is  exceedingly  improbable  that  such  a  custom  shookl 
not  exist.     In  Doe  dem.  Edmunds  v.  JUrayellin  {a)  there 
would  seem  to  have  been  the  strongest  ground   to  con- 
clude against  the  existence  of  any  previous  custom ;  ibr, 
had  it  existed,  must  not  the  Court  rolls  have  afforded 
evidence  of  its  having  been  acted  on  ?     Yet  the  Court  of 
Exchequer  held  the  silence  of  the  Court   rolls  not  ooi>- 
clusive.      Though  it  was  found  that  there  was  no  entry 
of  a  surrender,  they  thought  that  not  equivalent  to  a 
direct  finding  against  the  custom ;  in  other  words,  that 
the  custom  might  still  exist :  and,  in  the  same  spirit,  in 


(a)  2aM.^  R.  503.     S.  C.  5  7>r.  899. 
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advancement  of  the  general  policy  of  the  law,  we  think  Qyem*8  Bench. 

it  safer  to  assume  that  the  language  of  the  case  is  framed  L^ 

in  accordance  with  the  facts,  and  that  the  facts  did  not      ^^amT 
warrant  a  stronger    statement  than  has   been   made.     _    ^* 

^  TaoMivoif. 

Consistently,  therefore,  with  that  language,  the  general 
custom  to  surrender  may  have  existence  in  the  manor. 

But  then  it  is  urged  that  the  special  case  is  not 
limited  to  these  negative  words,  for  that  a  custom  of 
devising  by  another  mode  is  found  to  prevail  in  this 
manor.  To  this  we  think  there  are  two  answers.  First, 
a  custom  is  not  stated,  but  only  that  "  it  has  frequently 
occurred  "  that  tenants  have  had  recourse  to  this  mode. 
Now  all  that  we  have  previously  said  applies  with  equal 
force  to  the  construction  to  be  given  to  this  part  of  the 
case.  If  it  was  meant  to  assert  that  a  custom  in  dero- 
gation of  the  general  custom  of  copyholds  exists,  that 
should  have  been  expressly  stated.  But,  secondly,  it  is 
to  be  observed  that  the  whole  statement  applies  to  the 
equitable  and  not  to  the  legal  estate:  as  regards  this 
latter,  the  whole  proceeding  is  not  in  any  way  distin- 
guishable from  that  of  an  ordinary  conveyance  inter 
vivos :  the  right  of  the  devisee  is  purely  equitable ;  and 
its  enforcement  has  no  reference  whatever  to  the  Lord, 
or  the  manorial  Court,  or  the  manor.  We  cannot, 
therefore,  speak  of  this  as  a  customary  mode  of  passing 
estates  within  the  manor  by  devise,  in  the  sense  in  which 
alone  it  can  have  any  bearing  on  the  argument. 

This  view  of  the  facts  renders  it  unnecessary  for  us 
to  embark  in  the  controversy  respecting  the  soubdness 
of  the  whole  of  Lord  Tkurlovfs  short  judgment  in  Pike 
V.  HTtile  {a).     In  truth,  its  only  bearing  on  this  case  is 

(«)  3  Bro.  a  a  S88. 
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Dand 

▼. 

TaOMPBON. 


as  it  shews  the  clear,  strong  impression  on  that  great 

Judge's  mind  of  the  all  but  universal  deviseability  of 

copyhold  land  by  surrender  to  the  use  of  the  will:  and 

to  this  extent  we  agree  with  th^  Court  of  Exchequer  in 

Doe  dem.  Edmunds  v.  LUra>ellin  (a),  that  it  is  not  to  be 

questioned :  and  in  this  view  it  is  very  material  to  sQ|h 

port  the  conclusion  at  which  we  have  arrived  oo  the 

facts  before  us. 

It  was  not  disputed  that,  but  for  the  diflBculty  we 

have  been  considering,  the  rules  applied  to  ordinirj 

copyhold   estates   were   applicable    to   this  customiry 

estate.    We  are  of  opinion,  therefore,  that  our  judgment 

must  be  for  the  defendant. 

Judgment  for  defendant  (i). 

(a)  2aM,i  B,  SOS,    S  C.5  Tyr.  899. 

(6)  See  Campbell  ▼.  Maund,  5  A,^  E.  865.     Second  pobt 


The  Queen  against  The  Mayor  of  New  Windsob. 

The  council  of    TtM  ANDAMUS  to  insert  the  name  of  James  Thowoi 

B  borough  made    LTJ.  n     *•    i      i  l   f 

a  borough  rate  Bedborough  ou  the  burgess  roll  of  the  borough  or 

and  assessed  a    New  Windsor.     The  writ  recited  that  the  parish  of  ^fl^ 

portion  of  that 

sum  on  the 

parish  of  W,  within  the  borough.     The  rate  ordered  was  6d,  in  the  pound  on  the  filaev 

messuages,  &c. ;  and  the  council  appointed  oTersetrrs  to  levy  it  in  W,     Tlie  OTenecrii  n 

consideration  of  circumstances  peculiar  to  W,^  made  and  assessed  the  rate  on  thatptriihit 

Id,  in  the  pound.     B.^  an  inhabitant,  refused  payment ;  bis  name  was,  in  consequence,  k» 

out  of  the  burgess  list,  and  the  mayor  and  assessors  refused  to  insert  it  in  the  l^urges  roH 

Held,  that  Uie  rate  of  Id,  was  invalid.  And  the  Court  awarded  a  mandamot  to  tk 
mayor  and  assessors  to  enrol  B,*%  name. 

The  writ  recited  that  J7.,  a  person  duly  qualified  and  entitled  to  be  enrolled  in  tk 
burgess  roll  of  the  said  borough,  in  respect  of  property  within  the  said  parish  and  boroa^* 
was  omitted  &c.  The  return  certified  that  B.  was  not  a  person  duly  qualified  <ir  <"^ 
to  be  enrolled  in  the  burgess  roll  of  the  said  borough,  in  respect  of  property  within  the  i^ 
parish  as  in  the  writ  mentioned  ;  and  it  then  further  certified  the  making  and  asscoing" 
the  rate  as  above  statcni,  and  ^.*s  refusal  to  pay,  and  that,  because  of  such  refussl,iBB 
for  other  the  causes  aforesaid,  B,  was  not  qualified  to  be  enrolled  &c. 

Held,  on  demurrer,  that  the  latter  part  of  the  return  was  bad  by  reason  of  the  ob- 
jection to  the  rate :  but  that  the  former  part  might  be  separated  from  the  latter,  and  wtf 
a  sufficient  answer  to  the  writ. 
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Windsor  was  a  parish  in  part  within  the  said  borough,  and   QveenU  Bench. 

that  "  the  name  of  James  Thomas  Bedborough^  being  then '_  _ 

and  there  a  person  duly  qualified  and  entitled  to  be  en-  '^®  Qd"k 
rolled  in  the  burgess  roll  of  the  said  borough,  in  respect  The  Mayor  of 
of  property  within  the  said  parish  and  within  a  part  of 
the  said  parish  within  the  said  borough,  was  omitted " 
in  the  burgess  list;  and  that  he  claimed  before  the 
mayor  and  assessors,  at  their  Revision  Court,  to  have  it 
inserted,  but  they  rejected  the  claim. 

Return.  "  I,  the  mayor  "  &c,  "  most  humbly  certify 
that  the  said  J.  T.  Bedborough^  in  the  said  writ  of  man- 
damus mentioned,  was  not  a  person  duly  qualified  or 
entitled  to  be  enrolled  in  the  burgess  roll  of  the  said 
borough  in  respect  of  property  within  the  said  parish  of 
New  Windsor  as  in  the  said  writ  mentioned.  And  I 
further  certify  that  the  said-  parish  of  N.  W.  within 
mentioned  is  situate  "  &c.  The  return  went  on  to  state 
that  the  parish  was  partly  within  and  partly  without  the 
borough :  that  /.  T.  Bedborough  was  occupier,  jointly 
with  Thomas  James  Bedborough^  of  a  house  situate  in 
the  parish  and  borough,  and  of  no  other ,  premises  in 
the  borough.  And  that,  afler  the  passing  of  stats.  6  & 
7  W.  4.  c.  104.  and  7  ^T.  4.  &  1  Vict.  c.  81.,  that  is  to 
8ay  on  &c.,  and  from  thence  continually  &c.,  the  borough 
fund  was  insufficient  for  the  purposes  to  which  it  was 
applicable  by  stat  5  9x,6  W.  4.  c.  76.  s.  92.  That,  on 
&Cv  the  council,  at  a  quarterly  meeting  held  pursuant 
to  appointment,  estimated  the  amount  required,  in  ad- 
dition to  the  borough  fund,  for  carrying  into  efiect  the 
provisions  of  the  last  mentioned  act,  at  669t  165.  6(/. 
And  that,  to  raise  that  amount,  they  duly  made  a  bo- 
rough rate  in  the  nature  of  a  county  rate  &c.,  according 
to  a  certain  pound  rate,  to  wit  a  pound  rate  of  sixpence 

VOL.  VJl.   N.  8.  3  p 
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Volume  viL    in  the  vound  of  the  full  and  fair  annual  value  of  the 
'___  messuages  &c.  rateable  to  the  poor  therein ;  and  did 


The  Qdbsm    thereby  rale  and  assess  that  part  of  the  parish  of  Nfs 
The  Mayor  of    Windsor  which  was  within  the  said  borough  at  5191  Ss. 

NlwWlNDTOE.  ® 

That  the  council,  at  their  said  meeting,  appointed  JUb 
Tills  and  William  Towers^  householders  &c^  to  act  as 
overseers  within  that  part  of  the  parbh  of  New  Wind' 
sor  &c.,  for  making,   levying  and   collecting  the  said 
borough  rate  therein ;  and  ordered  them  to  make  and 
collect  a  certain  pound  rate  upon  and  from  the  oc- 
cupiers, &c.,  of  all  rateable  property  within  such  part 
&c.,  for  the  amount  of  the  rate  so  assessed  upon  the  said 
part.     That  the  council,  at  that  meeting,  issued  a  wa^ 
rant  to  the  high  constable  of  the  borough  to  demand 
each  sum  of  money  rated  and  assessed  upon  each  of 
the  said  parts  or  parishes  &c  of  the  overseers  respec- 
tively appointed  &c.,  who  were  thereby  required,  "by  a 
special  rate  or  rates  to  be  made  under  the  authority  of 
the  several  acts  of  parliament  then  in  force  enaUiog 
them  in  that  behalf,  some  or  one  of  them,  to  py  die 
sum  of  money  rated  and  assessed  upon  the  same  r^ 
spectively   within   thirty  days'*  after  demand:  where- 
upon the  high  constable,  on  &c.,  did  duly  demand  && 
of  the  said   overseers,    *^  requiring  them   to  make  t 
special  rate  or  rates  enabling  them  in  that  behalf  to 
pay  the  said  sum  of  5\9L  Ss.  to  him  the  said  high 
constable  within  thirty  days  "  &c.     That  the  said  Ab 
Tills  and   William   Towers  did   thereupon  afterwards^ 
to  wit  January  23d,   184S,  <^duly  make  and  assess! 
certain  rate   upon  the  occupiers  and  possessors  of  aU 
rateable  property  within  the  said  part  of  the  parish 
&c.,  ^^  according  to  a  certain  pound  rate  of  seven  jeMt 
in  the  pound  of  the  full  and  fair  annual  value  of  sv» 
rateable  properly,  and  did  thereby  duly  rate  «ud  assess 
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the  said  J.  T.  Bedboi-ough  and  T.  J.  Bedbonmgh^  in  re-  Qu^en't  Bench. 

spect  of  the  said  house  and  premises  so  occupied  by  * 

them  as  aforesaid,  at  a  certain  sum,  to  wit  2L  75.  Srf.,     '^^  Q,o«»k 

beinff  at  the  rate  of  seven  pence  in  the  pound  upon  the  The  Mayor  of 

"  ^  .        NewWiudso*. 

full  and  fair  annual  and  rateable  value  thereof,  of  which 
the  said  J.  T.  B.  and  T.  J.  B.  then  had  notice:"  which 
last  mentioned  sum  became  due  from  «7.  T*  B.  and 
T.  t7.  B.  in  respect  of  the  said  rate  &c.  more  than  six 
months  before  the  last  day  of  August  1843,  to  wit 
on  &c.  <*  And,  because  the  said  James  Thomas  Bed^ 
borough  has  continually  neglected  and  refused  to  pay 
the  said  last-mentioned  sum  and  rate,  although''  &c 
(averring  demand,  and  that  the  rate  remained  unpaid), 
*'  and  for  other  the  causes  aforesaid,  the  said  J.  T.  B. 
was  not  nor  is  qualified  to  be  enrolled  on  the  burgess 
roll  of  the  said  borough  for  the  year  in  the  said  writ  of 
mandamus  in  that  behalf  mentioned,  or  to  have  his 
name  inserted  therein." 

Demurrer,  assigning  for  causes,  among  others,  that 
it  does  not  appear  by  the  return  that  J*  Tills  and 
IF.  Towers  acted  as  overseers  appointed  by  the  council 
in  making  and  assessing  the  rate  of  7d.  in  the  pound,  or 
that  the  same  was  the  pound  rate  ordered  by  the 
<x>uncil,  or  was  a  special  rate  for  enabling  J.  Tills  and 
W.  Towers  to  pay  the  said  sum  of  519L  Ss.,  or  any  of 
the  rates  mentioned  in  the  warrant  or  precept,  or  in  the 
demand  of  the  high  constable  &c.  And  for  that  it 
i^pears  by  the  said  return  that  the  said  rate  was  not 
duly  made,  and  was  other  than  and  difierent  from  the 
fate  ordered  by  the  council :  and  that  no  reason  is 
shewn  by  the  return  for  such  difference.  And  that  the 
return  is  double,  multifarious,  repugnant  and  incon- 
sistent,   in  this,  that   the   same  sets  up  two  distinct, 

S  p  2 
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Foiutne  VIL    independent  and  inconsistent  answers  to  the  said  vril: 
|__  first,  that  the  said  «7.  T.  B.  was  not  qualified  or  entitled 

The  Qu««N     ^Q  jjg  enrolled  in  respect  of  property  within  the  said 
The  iviayor  of   boroufi[h ;  and,  secondly,  that  he  had  not  paid  a  certiin 
rate   in   respect  of  certain   property,  within  the  said 
borough,  of  which  he  was  an  occupier,  and  which  said 
property  is  by  the  said  return  shewn  to  be  a  sufficient 
qualification  as  far  as  relates  to  property  withm  the 
borough.   That  the  first  part  of  the  return  is  uncertain, 
and  leaves  it  ambiguous  whether  it  is  intended  to  denj 
that  J.  T.  B.  had  such  property  in  the  borough  as  wai 
sufficient  for  a  qualification,  or  to  dispute  generally  hii 
title   to   have  his   name  inserted   notwithstanding  Ui 
having  such   property,  or  to  deny  both  propositioos. 
That  the  first  part  of  the  return  contains  and  is  a  nega- 
tive pregnant.     And  that,  if,  by  the  said  first  part  &c, 
it  is   meant   to  dispute   generally  the  qualification  of 
c7.  T.  B.  to  have  his  name  so  inserted  as  aforesaid,  then 
the  said  first  part  must  be  taken  as  qualified  by  the 
subsequent    parts   whereby   it  appears   that  the  only 
ground  of  disqualification  is   the   nonpayment  of  tbe 
rate  mentioned  in  the  said  return  as  payable  and  un- 
paid by  the  said  J.  T.  B,j  but  the  obligation  to  pay 
which  said  rate  is  not  shewn  by  the  said  return.    And 
also  for  that  the  said  return  is  uncertain  and  argumeo" 
tative,  and  it  is  uncertain  whether  the  return  means  tint 
J.  T,  B.  had  no  property  within  the  borough,  or  none 
such  as  could  give  him  a  qualification,  or  that  be  m 
such  property  but  had  not  paid  a  certain  rate  in  respect 
thereof.     And  also  for  that  the  said  return  most  k 
taken  as  one  single  and  entire  return,  whereof  the  fin^ 
part,  and  the  general  allegation  contained  therein,  ^ 
dependent  on  the  several  particular  facts  alleged  in  tk 
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subsequent  part,  and  must  Fail  by  reason  of  the  insuffi-  (lueen*$  Bench, 

1845. 
ciency  of  such  particular  facts.  ' 

Joinder  in  demurrer.  '^^^  Qumn 

The  rule  nisi  for  this  mandamus  was  obtained  by  J^e  Mayor  of 

^  Niw  Windsor. 

Whateley  in  Michaelmas  term  1843.  The  affidavits  on 
the  opposite  sides  stated  the  facts  shewn  on  the  above 
record,  with  this  addition,  that,  in  support  of  the  rule, 
it  was  sworn  that  Bedboroughi  the  prosecutor,  had  ten- 
dered 6d.  in  the  pound  upon  his  assessment;  and>  in 
opposition  to  the  rule,  it  was  sworn  that,  in  the  part 
of  New  Windsor  which  was  within  the  borough,  it  Had 
always  been  found  necessary  to  charge  a  poundage 
higher  than  that  named  in  the  rate  made  by  the  town 
council,  the  latter  not  having  taken  account  of  unoc- 
<»ipied  houses,  cases  of  extreme  poverty,  and  the  ex- 
penses of  collection ;  and  that  Bedboraugh  •  himself  had 
paid  rates  so  charged  on  the  higher  poundage.  The 
mayor  and  assessors,  upon  BedborougA*s  application  on 
the  October  revision,  refused  to  enter  into  the  question 
of  the  validity  of  the  rate  or  to  insert  his  name  (a). 

In  Trinity  term  {June  10th),  1844, 

Byles  Serjt.  and  Peacock  shewed  cause.  Under  stat. 
iS  &  6  fF.  4.  r.  76.  5.  9.  the  claimant  is  not  entitled  to 
liave  his  name  oii  the  list  unless  he  has  paid  all  poor 
rates  and  borough  rates.  That  means  rates  de  facto. 
Here  the  warrant  issued,  and  the  overseers  acted,  under 
the  authority  given  by  stats.  5  &  6  W^.  4.  c.  76.  s.  92., 
6  &  7  ?r.  4.  c.  14.  s.  5.,  7  »".  4.  &  1  Vict.  c.  78.  s.  29. 
It  is  said  that  the  rate  ordered  by  council  is  only  6d.  in 

(a)  A  question  arose  as  to  the  proportion  in  which  the  difierent  parts 
flf  Nem  Windsor  were  assessed  t  but  nothing  turned  on  this. 
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Volume  riL    the  pound :  that  does  not   vitiate  the  rate  of  Id.  as- 
'__  .  sessed  by  the  overseers :  the  remedy  is  by  appeal.    If 


The  QusiN     ^jjg  Yate  of  6d.  will  raise  more  from  the  parish  than 
The  Mayor  of   jt  is  bound   to   Contribute,   that   is  ground  of  appeal, 

N«w  Windsor. 

and  must  be  shewn  as  a  grievance.  Such  is  the  rule 
in  the  case  of  a  county  rate,  under  stat.  55  G.  S. 
c.  51.  s,  14.;  Rex  v.  Blackmoton  (a),  Rex  v.  Justices  of 
Wesimmeland  {b) ;  and  this  statute  is  to  be  incorporated 
with  the  clauses  relating  to  borough  rates  in  the  reoem 
Municipal  corporation  Acts,  according  to  the  principle 
recognized  in  Palmer^s  Case  {c\  Anonymous  {d)  case  in 
Lqffii  and  In  the  Matter  of  the  Lords  of  the  Treasury  {€\ 

Whateleyy  contra.  No  legal  rate  except  that  of  6i. 
in  the  pound  has  been  ordered ;  and  this  the  orer- 
seers  have  not  made  or  assessed.  \Coleridge  J.  If 
more  was  wanted,  why  not  make  a  fresh  rate  ?]  Tbe 
overseers  have  acted  without  any  power.  (He  was  then 
stopped  by  the  Court.) 

Lord  Denman  C.  J.  We  are  with  you  on  the  poioL 
The  rule  must  be  made  absolute. 

P^TTESON,  Williams  and  Coleridge  Js.  concurred. 

Rule  absolute. 

The  demurrer  was  argued  last  term  {g). 

Bramwelif  for  the  Crown.  According  to  tbe 
former  decision  in  this  case,  the  assessment  was  clearlj 

(a)  10  B.  ^  a  792  (6)  10  B,  ^  C,  2S6. 

(c)  2  EoMt's  PI,  Or.  89S.  (d)  Lojl^  371. 

(e)  1  M,  ^  Cr.  676. 

(g)  May  3l8t.     Before  Lord  Denman  C.  J.,  Paitncm,  WUlkmt  ufi 
Coleridge  Js. 
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bad,  the  couDcil  having  appointed  overseers  to  levy  a   Queen*s  Bench. 
particular  rate,  and  the  overseers  having  levied  a  dif- 
ferent  one.     (Peacock^  contra,  admitted,  that  he  could     The  Quezh 
not  add  anything  on  this  head  to  the  former  argument,    The  Mayor  of 
but  said  he  should  contend  that  the  first  sentence  of  the 
return  was  a  sufficient  answer  to  the  writ,  shewing  a 
want  of  qualification,  which  the  prosecutor,  by  demurr- 
ing, had  admitted.)    That  statement  is  only  introductory, 
and  is  explained  and  qualified  by  the  averments  which 
follow.     If  it  is  independent,  the  two  parts  of  the  return 
contradict  each  other.      But  the  first  sentence  could 
not  be  an  answer  in  itself;  for  it  is  no  sufficient  return 
to  say  that  a  party  was  "  not  duly  elected ; "  and  this, 
at  any  rate,  goes  no  farther :  but  the  language  is  alto- 
gether vague  and  uncertain. 

Peacockj  contrL     The  mandamus  states,  simply,  that 
the  prosecutor  was  a  person  duly  qualified  and  entitled 
to  be  enrolled  in  the  burgess  roll ;  and  that  is  well  tra- 
versed by  the  denial  that  he  was  a  person  duly  qualified 
and  entitled,  &c. ;  Rex  v.  Williams  (a).     It  would  have 
been  otherwise  if  the  writ  had  set  out  facts,  and  inferred 
from  them,  as  a  conclusion  of  law,  that  the  prosecutor 
was  so  qualified  and  entitled :  the  defendant  could  not 
have  traversed  that  conclusion,  but  must  have  put  in 
issue  some  facts  from  which   it  was  derived;    Rex  v. 
The  Mayor  of  York(b).     In  a  note  on  Rex  v.  W7/- 
liams  (a),  the  cases  of  Rex  v.  Penrice  {c)  and  Rex  v. 
Hill  (d)  are  cited  as  shewing  that  ^^  a  return  is  good  if 
it  pursues  the  suggestion  of  the  writ."     The  first  part 


(a)  8  J?.  4-  C.  681.  (6)  5  T.  B.  66. 

(c)  2  Stra.  1235.  {d)  1  Show.  253. 

3  P  4 
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Foiume  VH,  of  the   return  here  does  pursue  it :  and  the  answer 

1845. 
'  which  it  gives  is  conclusive,  for  the  claimant  before  the 


The  Qdun     court  of  Mayor  and  assessors  is  bound  to  make  out  his 
The  Mayor  of  claim  to  be  enrolled;  and  the  Court  will  not  direct  i 

NbW  WlMMOK. 

peremptory  mandamus  to  them  to  enrol  when  it  appears 
that  such  claim  could  not  be  supported ;  Bepna  t. 
The  Mayor  of  Harwich  {a).  The  latter  part  of  the 
return  is  consistent  with  the  first;  and  the  return  to  a 
mandamus  may  allege  as  many  consistent  answers  as 
are  found  requisite  ;  Wright  v.  Fawcett  {b\  Ru  t. 
Churchxoardens  of  Taunton  St.  James  (r).  If  sone  of 
the  answers  are  insufficient  in  law,  the  return  may  be 
quashed  as  to  those  only,  and  a  traverse  taken  on  the 
others ;  Rex  v.  The  Maj/ory  S^c.  of  Cambridge  (d)^  Ba 
y.  The  Archbishop  of  York  (^),  Regina  v.  North  Miikd 
Railway  Company  {g).  The  late  act,  6  &  7  Fiict 
c.  67.  s.  1.,  does  not  alter  the  practice  in  this  respecL 
The  prosecutor  contends  that  the  first  part  of  the  r^ 
turn  is  uncertain  ;  but  it  is  no  more  so  than  that  part  of 
the  writ  which  asserts  the  qualification* 

Bramwelly  in  reply.  On  any  issue  which  could  be 
taken  upon  the  first  part  of  this  return,  a  finding  for 
the  defendants  might  be  conclusive,  but  a  finding  for 
the  prosecutor  would  decide  nothing.  The  return  does 
not  follow  the  words  of  the  writ ;  for  it  merely  states 
that  Bedborough  was  not  qualified  in  respect  of  property 
within  the  said  parish,  not  adding  "  within  a  part  of  the 
said  parish  within  the  said  borough."  But  the  return 
cannot  be  set  up  as  an  answer  unless  the  whole  be 

(o)  8  J.ffE.  919i  (6)  4  Burr.  2041. 

(c)  1  Cowp.  413,  (d)  2  T,  i?.456. 

(0  0  T.  R.  490.  (g)  U  A.i  E.  955.,  note  (6> 
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■ 

taken  together ;  and  then  it  is  open  to  the  objections   Queen^s  Bench. 
already  stated.  ' 

Cur.  adv.  VUlL      The  Quikn 

V. 

The  Mayor  of 

Lord  Denman  C.  J.,  in  this  vacation  {June  27th),  New  Windsor. 
delivered  the  judgment  of  the  Court. 

This  case  lies  within  the  narrowest  compass,  and 
admits  of  no  doubt.  It  is  a  mandamus  requiring  that 
the   prosecutor  may  be  entered   on  the  burgess  roll,  ^ 

being  duly  qualified.     The  return  states  that  he  is  not 
duly  qualified,  which  is  unquestionably  a  good  return 
to  a  writ  framed  as  this  was ;  Rex  v.  Williams  (a).    The 
return  states^  further,  that  he  was  disqualified  by  reason 
of  his  nonpayment  of  a  borough  rate,  but  under  cir- 
cumstances which  we  have  already  held  to  afiford  no 
ground  of  disqualification.     In  this  respect  the  return 
was  not  defended  as  good ;  but  the  defendant's  counsel 
asserted  the  right  to  return  both  a  general  denial,  in 
the  terms  of  the  writ,  of  the  prosecutor's  being  duly 
qualified,  and  any  other  fact  whatever  which  he  chose 
to  set  forth  as  an  answer  to  the  writ ;  Wright  v.  Faw^ 
cett  (b).     The   prosecutor  demurred,   on   the  ground, 
principally,  that  these  two  parts  of  the  return  must  be 
blended  into  one,  in  the  same  manner  as  if  the  defend- 
ant had  alleged  that  prosecutor  was  not  duly  qualified 
because  he  had  not  paid  the  rate.     It  is  a  question  of 
grammatical  construction.     The  two  parts  of  the  return 
are  entirely  distinct.    We  bold,  therefore,  in  conformity 
to  the  opinion  formerly  expressed,  that  the  return  is 
bad  as  far  as  relates  to  the  nonpayment  of  the  rate,  but 
that  it  is  good  as  a  return  that  the  prosecutor  was  not 
duly  qualified.     And  our  judgment'is  accordingly. 

Judgment  for  defendants. 

(a)  8  i9.  jr  C.681.  (6)  4  Bun.  2041. 
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stated  that"        ^ASE  for  words.     The  declaration  stated  that  "the 
EinkeHnTart  plaintiflF,  before  and  at  the  time  of  the  commitdng" 

nerehip  wiih^.  ^q     »<  ^^s,  and  from  thence  hitherto  hath  been,  and 

and  ^.,  yd  that 

defendant  still  is,  a  banker,  and  hath,  for  several  years,  exerdsed 

falsely  and  ma- 
liciously spoke    and  carried  on,  and  still  doth  exercise  and  carry  oOf 

tiflT,  and  of  him  together,  and  in  copartnership,  with  one  John  WilUm 

trade,  impuUng  Sutherland  and   George  Chasemore^  the  trade  and  bo- 

solvency""  b  siness  of  a  banker,  with  integrity  **  &c.,  and  thereby  not 

means  whereof  Q^\y  obtained  the  good  opinion  &c,  but  was  acquiring 

juredinhis  great  gains  and  profits  in  his  said  trade  &c.;  and  that, 

good  name,and 

divers  persons     "  before  tlie  committing  "  &c,  **  one  Charles  Smith  and 

believed  him  to  i       i      i       .  i       i  i   •     •«•       j  l* 

be  indigent,  divers  Other  persons  banked  with  the  plamtin  and  ni5 
deal  with  him  ^^'^  partners,  and  were  in  the  habit  of  entrusting  the 
trade'  "and  one  p'^^^^iff  ^^^  ^*s  said  partners  with  divers  large  sums  of 
C  withdrew  his  nionev ;  and,  at  the  time  of  the  commiltinc"  &c^  "bad 

account  from  ^  '  ^  o  ^ 

the  bank  of        entrusted  the  plaintiff'  and  his  said  partners  with  divers 

plaintiff*  and  his 

said  partners,      large  sums  of  money,  whereby  and  by  means  whereof 

Plea  in 

abatement  r  he  the  said  plaintiff  and  his  said  partners  obtained  great 
carried*on*the  gains  and  profits.  Yet  the  defendant,  greatly  envying" 
j"iX"anTun.    &c.,  "and  Contriving'' &c.  "to  injure  the  plaintiff  in 

^a^II^VXa  *^^^  g^^  "*"^®"  &^-»  "^°^  ^^  "^""g  ^™^  into  great 
not  otherwise,     scandal  "  &c.,  "  and  to  cause  it  to  be  suspected  that  the 

and  that  all  the  '  ' 

damage  in  the     plaintiff  was  poor  and  in  indigent  circumstances,  and 

declaration 

mentioned 

accrued  to  A.  and  B.  jointly  with  plaintiff,  and  not  to  him  alone ;  and  that,  at  the  time  of 

the  commencement  of  tlie  suit,  A.  and  B.  were  living  &c. 

Held  bad,  because  it  was  pleaded  in  terms  to  damage,  and  not  to  tbe  cause  of  actiooi 
and  the  special  damage  to  the  partnership, was  not  so  essentially  tbe  cause  of  action  ^ 
without  it  the  action  could  not  have  been  maintained. 

Qtueret  whether  the  declaration  would  have  been  bad  on  special  demurrer,  for  bleoiiflS 
a  cause  of  action  vested  in  the  plaintiff  singly  with  a  cause  common  to  the  partners. 
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thereby  and  otherwise  to  injure  the  credit  of  the  plaintiflf  Queen*s  Bench. 
in  his  aforesaid  trade  and  business  and  otherwise,  and        ^^^5* 
to   deprive  him  of  the  benefit  of  the  said  gains  and       Rounsom 
profits  accruing  to  him  from  the  said  sums  of  money  so     Mascuakt. 
entrusted  to  him  and  his  said  partners  as  aforesaid" 
&c.,  heretofore,  to  wit  &c.,  "  in  a  certain  discourse  which 
the  defendant  then  had  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  his  aforesaid  trade  and 
business,  falsely  and  maliciously  spoke  and  published,  in 
the  presence  and  hearing  of  the  said  Charles  Smith  and 
divers  other  persons,  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  the  way  of  his  aforesaid 
trade  and  business,  the  false "  &c.  ^*  and  defamatory 
words  following,  viz."  &c.     The  words  (set  out  with 
proper  innuendoes)  were:  If  Robinson  was  put  up  with 
his  liabilities^  I  would  not  give  50s.  for  him.     You  do 
not  hiow  all  I  can  prove.     He  is  not  worth  50s.  after 
paying  all  he  owes.     In  two  other  counts  the  following 
words  were  stated  to  have  been  spoken  by  defendant  of 
plaintiff,  and  of  him  in  his  said  trade  and  business,  in 
the  presence  of  Smith  and  of  others :  /  can  prove  that 
Robinson  has  had  his  own  cheques  returned  back  unpaid : 
that  Sutherland  ^*  (meaning  one  of  the  plaintiff's  part- 
ners in  his  said  trade  and  business) "  wa?ited  to  creep  out 
of  the  concern^  and  would  no  doubt  go  away  for  a  year  or 
two.     I  know  more  about  Robinson  than  many  people 
think  I  do :  take  him  with  all  his  liabilities^  he  is  not  worth 
50s.     I  know  a  man  within  ten  yards  of  us  who  has 
SOO/.  in  his  house^  and  will  not  pay  it  into  Robinson's 
**  (meaning    the   plaintiff's  and    his   said   partners') " 
bank:  **  (thereby  then  meaning  that,  by  reason  of  the 
indigent  circumstances  of  the  plaintiff,  the  said  man  had 
not  sufficient  confidence  in  the  said  bank  to  entrust  the 
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plaintiff  and  his  said  partners  with  his  money."    "  By 
means  of  the  committing  of  which  "  &c.  "  the  plaintiff 
hath   been   and   is   greatly  injured   in    his   said  good 
name"  &c.,  "and  brought  into  public  scandal"  &c; 
"  insomuch  that  divers "  &c.,  "  to  whom  the  integrity 
and  good  circumstances  of  the  plaintiff  were  unknown, 
have,  on  occasion  of  the  committing"  &c.,  "  fromlhence 
hitherto  suspected  and  believed,  and  still  do  suspect" 
&c.,  "  the  plaintiff  to  be  poor  and  in  indigent  circum- 
stances, and  have   thereby  and  on  no  other  account 
whatsoever  refused  to  deal  or  have  any  transaction  with 
the  plaintiff  in  his  aforesaid  trade  or  business  or  other- 
wise; and  thereby  also   the  said   Charles  Smithy  who 
before  and  at  the  time  of  the  committing "  &c.  "  had 
been  used  and  accustomed  to  bank  and  deal  with  the 
plaintiff  and  his  said  partners,  and  also  to  entrust  the 
plaintiff  and  his  said  partners  with  divers  large  sums  of 
money  in  the  way  of  their  aforesaid  trade  and  business, 
and  who  otherwise  would  have  continued  to  bank,  deal 
and  entrust  them  with  divers  large  sums  of  money  in 
the  way  of  their  aforesaid  trade "  &c.,  **  withdrew  his 
account  from  the  said  bank  of  the  said  plaintiff  and 
his  copartners,  and  hath  from  thence  hitherto  wholly 
neglected  and  refused,  and  still  doth  "  &c.,  "  to  have  any 
dealing  with  the  plaintiff  and  his  said  partners  in  their 
aforesaid  trade "  &c.,   "  or  to  entrust  them  with  any 
sums  of  money  in  the   way  of  their  aforesaid  trade " 
&c. :  "  whereby,  and  by  means  of  the    premises,  the 
plaintiff  hath  been  and  is  otherwise  greatly  injured  and 
damnified." 

Plea.     Defendant  "  prays  judgment  of  the  writ  and 
declaration   in    this  cause,  because   he  saith    that   the 
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plaintiff,  before  and  at  the  time  of  the  committing  of  the   Queeji's  Bench. 
grievances  in  the  declaration  mentioned,  carried  on  and [ 


exercised  the  said  trade  and  business  of  a  banker  jointly  Robinson 
and  undividedly  with  the  said  J.  W,  Sutherland  and  Marchaiti, 
G.  Chasemore,  and  not  otherwise  or  in  any  other  way 
whatever ;  and  that  all  and  every  part  of  the  damage  in 
the  said  declaration  mentioned  resulted  and  accrued 
to  them,  the  said  J,  W.  Sutherland  and  G.  Chasemore^ 
jointly  and  undividedly  with  the  plaintiff,*  and  not  to 
the  plaintiff  alone ;  and  each  of  them,  the  said  J.  W. 
Sutherland  and  G.  Chasemore^  is  still  living,  and  at  the 
time  of  the  commencement  of  this  suit  was,  and  still  is, 
resident  within  the  jurisdiction  of  this  Court.  Where- 
fore, inasmuch  as  they  the  said  J.  W.  Sutherland  and 
G.  Chasemore  are  not  named  in  the  said  writ  and  de- 
claration together  with  the  plaintiff,  the  defendant  prays 
judgment  of  the  said  writ  and  declaration^  and  that  the 
same  may  be  quashed  "  &c. 

Demurrer,  assigning  for  causes :  That  the  said  plea 
does  not  allege  that  the  causes  of  action  in  the  declar- 
ation mentioned  accrued  to  the  plaintiff  jointly  with  the 
said  J.  W.  Sutherland  and  G.  Chasemore^  and  not  to  the 
plaintiff  alone :  and  that,  though  the  special  damage  be 
a  joint  damage  accruing  to  the  plaintiff  and  the  said 
c/.  TV.  Sutherland  and  G.  Chasemore^  yet  it  is  at  the  same 
time  several :  and  also  for  that  the  said  plea,  though  it 
professes  to  be  pleaded  to  the  whole  of  the  declaration, 
does  in  fact  only  set  up  an  answer  to  a  part  thereof: 
and  also  for  that  no  certain  and  material  issue  can  be 
taken  on  the  said  plea :  and  that  the  same  ought  not  to 
have  commenced  or  concluded  with  a  prayer  of  judg- 
ment of  the  writ  and  declaration/'     Joinder. 
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Q.  B.   TRINITY  VACATION, 
The  demurrer  was  argued  in  last  Easter  vacation  (a). 

Peacock  for  the  plaintiff.  The  plea  is  bad,  in  the 
first  place^  because  it  does  not  state  that  the  cause  of 
action  accrued  to  the  plaintiff  and  others  jointly,  but 
that  the  damage  so  accrued.  Then,  as  to  the  substance 
of  the  plea :  it  does  not  state  that  any  cause  of  action, 
now  complained  of,  accrued  to  the  plaintiff's  partners 
jointly  with  him :  nor  is  that  fact  shewn  by  the  de- 
claration. It  has  been  laid  down  that  partners  may 
join  in  an  action  for  words  injurious  to  them  all ;  but 
that  is  where  the  words  are  spoken  of  the  firm ;  Forster 
y.  Lawson  {b).  If  words  are  spoken  of  one  partner, 
occasioning  a  separate  damage  to  him,  though  they  affect 
him  in  the  way  of  his  business,  the  other  partners  cannot 
sue  jointly  with  him ;  for  parties  cannot  join  in  action 
for  a  tort,  though  affecting  all,  if  the  wrong  sustained 
by  one  is  no  wrong  to  the  others ;  Barratt  v.  Collins  {c\ 
The  plaintiff  here  might  have  been  bankrupt  on  a 
separate  fiat;  and  that,  if  it  had  resulted  from  the 
slander,  would  have  been  no  cause  for  an  action  by  all 
the  partners. 


Petersdorffl  contra.  The  declaration  states  that,  in 
consequence  of  the  slander,  persons  discontinued  their 
dealings  both  with  the  plaintiff  and  with  his  part- 
ners.  All,  therefore,  suffered  the  damage.    [^ColendgeJ. 

(a)  May  15tli.  Before  Lord  Denman  C.  J.,  WU&ams,  Coleridge  ud 
Wightman  Js. 

The  demurrer  was  called  on  for  argument  in  JEatter  term  (May  9th\, 
1844,  and  judgment  given  for  the  defendant,  no  counsel  appearing  for 
the  plaintiflT:  but  the  case  was  set  down  again  and  re -argued  as  abote 
stated. 

(6)  3  Biitg,  452.  (c)  10  Moore,  446. 


i 
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This  action  might  have  been  maintained  without  prov-   Queen's  Bench. 

ing  the  special  damage.]     If  a  verdict  had  been  given 

for  the  plaintiff,  it  could  not  have  been  ascertained  that      Rouksok 

the  jury  did  not  include  the  loss  to  the  firm.     The  rule     Marchamt. 

IS,  that,  wherever  the  plaintiff  and  other  parties  might 

sue  jointly,  the  defendant,  if  they  do  not,  must  plead 

in  abatement,  to  prevent  his  being  sued  several  times 

by  different  persons  for  the  same  wrong ;  Addison  v. 

Overend  (a),    Sedgmorth  v.  Overend  (i),    Bloxam  v.  Hub^ 

bard  (c).    Even  where  the  interests  of  the  parties  entitled 

to  become  plaintiffs  are  several,  they  ought  to  join,  if 

the  damage  be  joint ;  Coryton  v.  Lythebye  {d\  Welter  v. 

Baker  {e).     The  authorities  (including  Barralt  v.  Co/- 

Uns(g) )  were  fully  considered  by  the  Court  of  Exchequer 

in  Pechell  v.  Watson  {h\  where  the  decision  was  in  favour 

of  the  joint  action.    [Coleridge  J.  On  the  face  of  this 

declaration  the  damage   is  partly  several   and   partly 

joint.     Would  not  the  course  in  such  a  case  be,  if  the 

parties  went  to  trial,  to  limit  the  proof  at  nisi  prius  ?] 

There  is  no  damage  alleged  here  which  could  be   so 

separated :  the  case,  therefore,  is  not  like  Haythom  v. 

Lawson  (/),  where  it  was  held  that  parties  could  not 
sue  jointly  for  offence  to  their  feelings  by  a  libel ;  or 
Harrison  v.  Bevington  {k\  where  a  partner  sued  for 
damage  resulting  from  words,  and  it  was  contended 
that  the  special  damage  had  accrued  to  the  partnership, 
not  the  individual,  but  Lord  Abinger  appears  to  have 


(a)  6  r.  R.  766.  (6)  7  T.  B.  279. 

(c)  5  Easlt  407.  (</)  2  Saund.  115. 

(e)  2  mU.  414.  423.  (g)  10  Moort,  446. 

(A)  8  J/.  4"  W,  691.  (•)  3  Car,  ^  P.  196. 
(it)  8  Car.  ^  P.  708. 
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thought  that  no  damage  affecting  the  partnership  was 
proved,  and  the  plaintiff  recovered.     In  the  ordinary 
case,  where   the   plain    tendency    of  the   words  is  to 
reflect  on    partners  in  the   way  of  their  business,  the 
general   principle   applies,    and  the  action    should  be 
joint ;    Cook   v.    Batchellor  {a\  Forster   v.   Ixewsan  [b\ 
Here,  if  the  defendant  could  not  plead  in  abatement, 
he  might,  on  a  trial,  be   charged   with  damages  sus- 
tained by  all   the  firm,   and  yet  be  liable  afterwards 
to   actions  by   the  other  partners.     To  the  objection, 
that  this  plea  is  only  to  the  damages,  the  answer  is  that, 
where  the  action  is  wholly  based  on  damages,  they  are 
the  cause  of  action,  and  a  plea  directed  to  them  is  well 
pleaded. 


Pcacocky  in  reply.  Harrison  v.  Bevington  {c)  is  in 
favour  of  the  present  action.  [Lord  Denman  C  J. 
The  marginal  note  may  appear  so ;  but  the  case  de- 
cides nothing  which  the  plaintiff  here  can  rely  upon.] 
Assuming  that  the  other  partners  might  recover  for 
some  part  of  the  damage  here  complained  of,  yet  the 
.plaintiff  may  sue  alone  for  the  damage  personal  to 
himself:  and,  if  there  is  any  ground  of  action  on  which 
he  might  proceed  alone,  the  plea,  so  far,  gives  no 
answer.  Suppose  one  member  of  a  firm  were  accused 
of  forgery.  IfVighlman  J.  There  the  words  would  be 
actionable  independently  of  special  damage.]  So  are 
words  directly  tending  to  prejudice  a  trader  in  his 
business:   1  Stark,  on  Slander,  10.  117.    137,    138  (^). 


(a)  3  B.  J-  P.  150. 
(c)  8  Car.  ^  P.  708. 


(6)  3  Birtg.  452. 

(rf)  2ded.  ch.  J.,  ch.3. 
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Husband  and  wife  may  sue  for  battery  of  the   wife ;   Queen^s  Bmdu 

but    the  husband   may   and   must    sue  alone  for  the \ 

expense  of  medical  attendance   thereby  rendered  ne-       ItonKsoN 
cessary.     It  is  true  that,  in  PecheU  v.  Watson  {a\  the     MAacBANT. 
Court  of  Exchequer   treated  Barralt  v.  Collins  {b)  as 
an  authority  for  their  judgment  in  favour  of  the  joint 
action;    but   they   relied  upon   that   case  as   it  stood 
when  the  postea  had  been  amended  after  the  discussion 
in  the  Common  Pleas.     The  decision  there  on  the  ori- 
ginal postea  was  not  questioned  by  the  Court  of  Ex- 
chequer,  though  they  doubted   the  judgment  on   the 
amended  one.     [  Williams  J.    For  what  kind  of  damage 
do  you  say  that  the  plaintiff  here  may  recover  alone  ?J 
For  the  personal  injury  and  suffering  caused  by  the 
imputation  upon  his  character.     He  is  slandered  as  a 
trader ;  and  for  words  generally  ascribing  want  of  credit 
to  a  trader  the  law  gives  redress ;  *^  it  is  not  necessary 
that  the  words  should  be  spoken  with  express  reference 
to  the  plaintiff's  trade,  since  a  general  charge  of  want  of 
credit  necessarily  includes  the  particular  one."    1  Stark, 
on  Slander  J  1 38.    The  argument,  that  the  plaintiff  ought 
not  to  succeed  at  all  on   this  declaration,  because  he 
might  thereby  recover  for  damage  in  respect  of  which  he 
had  no  separate  claim,  is  answered  by  Amory  v.  Brod^ 
rick  (c\    where   the  action   was   on   covenant   by   the 
defendant,    assignor  of  a   bond,    not    to  release    any 
action  on  the  bond  without  plaintiff's  consent ;  and  the 
breach  assigned  was  that,  plaintiff  having  sued  upon  the 
bond,  defendant  released  the  action,  whereby  plaintiff 
was  prevented  from  recovering  principal  and  interest  on 


(a)  8  M,  ^  W.  691.  (6)  10  Moon,  446. 

(c)  5  B,  j-  Aid,  712. 
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the  bond,  and  his  costs  in  the  action.     On  demurrer, 
because   the   plaintiff  sought   to   recoirer  damages  to 
which  he  was  not  legally  entitled,  judgment  was  gi?en 
for  the  plaintiff,  Abbott  C.  J.  saying :  *<  It  is  no  good 
ground  of  demurrer  to  the  whole  breach,  that  the  con- 
sequential damages  are  not  recoverable.     The  plaintiff 
is  entitled  to  recover  some  damage,  and  that  is  sufiBcient 
to  support  th^  breach."     And  Holroyd  J.  added :  *^  If," 
**  there  be  any  breach  of  covenant  assigned,  in  respect  of 
which  the  plaintiff  is  entitled  to  recover,  a  further  alle- 
gation, that  he  has  thereby  sustained  special  damage, 
which  by  law  he  is  not  entitled  to  recover,  will  not  pre- 
vent him  from  maintaining  his  action.     If  this  objection 
be  a  ground  of  demurrer  in    itself,  it   should,  at  all 
events,  have  been  confined  to  that  part  of  the  breach 
only."      The  same  observation  applies   to    a   plea  in 
abatement ;  for  ^*  a  writ  is  divisible,  and  may  be  abated 
in  part;"  note  (l)   to  Foxwist  v.   Tremaine  {a).     This 
plea,  therefore,  extending  to  the  whole  cause  of  action, 
is  bad. 

Cttr.  adv.  vulU 


Lord  Denman  C.  J.,  in  this  vacation  {June  27th),  de- 
livered the  judgment  of  the  Court. 

A  preliminary  objection  to  this  plea  in  abatement  was, 
that  it  applied  to  the  damage  and  not  to  the  cause  of 
action.  Now,  a  plea  to  the  damage.only  is  bad,  unle^ 
the  damage  is  so  essentially  the  cause  of  action  tbnt 
without  it  the  action  could  not  be  maintained.  Words 
spoken  of  a  trader  in  the  way  of  his  trade,  and  imputing 
insolvency,  are  actionable  in  themselves.  But  it  is  argued, 


(a)  3  Wmt.  SauntL  310  a.  6Ui  ed. 
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for  the  defendant,  that  the  damage  here  complained   Queen*s  Bench, 

of  inclades  not  only  such  as  might  accrue  to  the  plaintiff  ^ 

alone,  but  the  special  damage  which  the  firm  is  said  to  Robiksoh 
have  sustained,  and  that  the  two  cannot,  for  the  present  Marchant. 
purpose,  be  distinguished.  Whether  this  would  have 
been  a  sufficient  objection  or  not  on  special  demurrer 
to  the  declaration,  it  is  not  necessary  to  say.  On  a  trial, 
the  special  damage  might  and  must  have  been  separated 
from  the  more  general  damage,  and  the  jury,  in  their 
verdict,  might  have  considered  the  last  without  the  first. 
One  mode  of  examining  the  question  before  us  would 
be  to  ask  if  the  defendant,  in  pleading,  could  have 
separated  the  allegation  of  special  damage  from  the 
other  matter  of  complaiqt,  and  traversed  that  allegation  ? 
If  that  would  have  been  no  sufficient  answer,  it  cannot 
be  ground  for  a  plea  in  abatement,  that  the  averment  of 
special  damage  appears  in  the  declaration  united  with 
that  of  general  damage.  We  need  not,  therefore,  ex- 
amine further  into  the  declaration.  The  plea  is  bad  in 
itself,  as  a  plea  in  abatement,  and  is  good  for  no  pur- 
pose. 

Judgment  for  plaintiiF. 


Sq  2 
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Saturday,        CooPER  aquinst  WiLLiAM  Harding  and  George 

Smith, 


June  28th. 


If  attorneys,       HTRESPASS  for  assaulting  plaintiff,  and  for  imprison- 

conducting  the      X      ^  ... 

business  of  a  ing  and  detaining  him  in  prison  without  any  rea- 

fiat  in  bank- 
ruptcy, take       sonable  or  probable  cause  (a). 

t*o attendi^re       Pleas  by  defendant  Harding.     1.  Not  guilty.    Issue 

a  commissioner  *u««^^« 

under  stat         thereon. 

f  ss^hich  i         ^*  Stating  bankruptcy  of  John  Jones  and  John  Boon^ 

disobeyed,  and    and  fiat  (to  be  prosecuted  in  the  county  of  SiiSri\j 

they  afterwards  .  .^  -^ 

obtain  a  war-      under  which    they   were   adjudged    bankrupts.     That 

rant  of  the  com-  «. 

missioner  to  afterwards,  and  after  the  passing  of  stat«  5  Si  6  Vtd, 

before  him  for  c.  122,,  Her  Majesty  appointed  a  District  Court  of  bank- 

th^l^rty  w  ruptcy,  called  the  Birmingham  district,  and  the  fiat  was 

whicTwa^nt  ^^"^oved  into  that  Court  by  general  order  of  the  Lord 

proves  invalid.  Chancellor  under  the  statute  (i).     That  afterwards,  viz. 

the  attorneys  ^. 

are  not  liable  in  1 3th  November  1 843,  the  plaintiff  "  was  a  person  suspected 

trespass,  if  they  ,  .  •    l" 

have  taken  no  of  having  some  of  the  estate  of  the  said  bankupts  in  bis 

ecutionofthe  possession  (c),  and  was  capable  of  giving   information 

ordering  It  to'*  Concerning  the  trade,  dealings  and  estate  of  the  said 

Ln  S^n^ho^  bankrupts,  according  to  the  true  intent  and  meaning  of 

when  it  was        j-^g  statute  in  such  case  made  and  provided,  and  mate- 
ready,  gave  the  ' 

messenger  rial  to  the  full  disclosure  of  the  dealings  of  the  said  Iwnk- 

notice  to  take 
it. 

Although  the  attorneys,  in  applying  for  the  warrant,  used  urgency,  and,  being  told  by 
the  commissioner  that  they  must  take  it  at  their  peril,  said  they  would  do  so. 

For  the  granting  of  a  summons,  under  stat.  SGA,  c.  16.  s.  33.,  to  bring  before  coo- 
missioners  a  person  **  known  or  suspected  '*  to  have  property  of  the  bankrupt  in  bispo^ 
session;  temble,  per  Lord  Denman  C.  J.  and  WilHamt  J.,  and  held,  by  Coleridge  J. t  ^ 
the  suspicion  required  is  that  of  a  party  applying  for  such  summons,  and  not  of  tbc 
commissioner. 

(a)  There  was  no  allegation  of  malice,  nor  any  other  special  aTeroeot 
(6)  Stat.  5&6  Vict,  c,  122.  si.  46.  52.  59. 
(c)  Stat  6  G,  4.  c.  16.  i.  S3. 
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rupls:  and  thereupon,  to  wit  "on"  &c.,  "at  Dirming"  Queen's  Bench. 

ham**  &c.,  ^^ Edmund  Robert  Daniel  Esq.,  then  and  still *___ 

being  a  commissioner  of  the  Court  of  Bankruptcy  duly  Coopsa 
appointed  and  authorized  to  act  in  the  prosecution  of  Haedino. 
fiats  in  bankruptcy  for  the  said  Birmingham  district  for 
the  purposes  of  the  said  act,  and  being  duly  authorized 
to  act  as  such  Court  in  the  prosecution  of  the  said  fiat, 
suspecting  the  plaintiff  of  having  some  of  the  estate  of 
the  said  bankrupts  in  his  possession,  and  believing  the 
plaintiff  to  be  capable  of  giving  such  information  as 
aforesaid,  did,  by  a  certain  summons,  bearing  date  "  to 
wit"  &c.,  "and  directed  to  the  said  plaintiff,  summon 
the  said  plaintiff  personally  to  be  and  appear  before  a 
commissioner  acting  in  the  prosecution  of  the  said  fiat 
on  a  certain  day  in  the  said  summons  specified,  to  wit " 
&c.,  "  at  the  said  Birmingham  District  Court  of  Bank- 
ruptcy in  Birmingham  aforesaid,  then  and  there  to  be 
examined  by  virtue  of  the  said  fiat,  and  of  the  said 
statutes  in  such  case"  &c.  Averments,  that  plaintiff 
was  served  with  the  summons,  but  (though  having  no 
lawful  impediment)  did  not  appear.  "  Whereupon  he 
the  said  William  Harding  did  afterwards,  to  wit  on " 
&c.,  "  at "  &c.,  "  as  solicitor  to  the  said  fiat,  and  to  one 
Thomas  Woody  who  was  then  an  assignee  under  the  said 
fiat"  &c.,  "according  to  the  statutes  in  force  concerning 
bankrupts,  apply  to  the  said  commissioner  to  issue  a  war- 
rant under  his  hand  and  seal  to  apprehend  the  plaintiff 
and  bring  him  before  the  said  commissioner  to  be  ex- 
amined as  aforesaid ;"  and  the  commissioner  then  being 
duly  authorized  to  act,  and  acting,  as  such  Court  of 
bankruptcy  as  aforesaid,  by  his  warrant  under  his  hand 
and  seal,  bearing  date  &c.,  and  directed  &c.  (to  the 
messenger  under  the  fiat  and  his  assistant),  after  re- 
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citing  [a)  the  fiat  and  proceedings  down  to  the  default, 
required  and  authorized  the  messenger  and  his  assistant 
to  arrest  plaintiff  and  bring  him  before  a  commissioDer 
acting  in  prosecution  of  the  fiat,  at  &c.,  on  &c.,  in  order 
to  his  being  examined  as  aforesaid.  The  plea  then 
averred  delivery  of  the  warrant  to  the  messenger  to  be 
executed,  *^  by  virtue  of  which  said  warrant  the  defend- 
ant W.  Hardifigj  as  such  solicitor  as  aforesaid,  then 
caused  and  procured  the  messenger  to,  and  the  said 
messenger  did  then  by  virtue  thereof,  take  and  arrest" 
&C. ;  concluding  with  the  ordinary  averments  in  justifi- 
cation.    Verification. 

Replication  to  plea  2.  (After  protesting  the  fiat, 
adjudication,  order  in  council,  and  Lord  Chancellor's 
order  for  removing  the  fiat;  protesting  also  that  the 
fiat  was  not  removed,  that  E.  R.  Daniel  Esq.  was  not 
a  commissioner,  &c.,  that  he  did  not  summon  the 
plaintiff  &c.,  and  that  a  warrant  under  the  hand  ami 
seal  &c.  was  not  made  or  issued  by  the  said  £.  IL  D, 
in  the  words  set  out  in  the  plea,  in  manner  and  form 
&c.)  :  De  injuria.     Issue  thereon. 

Pleas  by  defendant  Smith,  1.  Not  guilty.  Issue 
thereon.  2.  A  justification  in  the  same  words  (mutatis 
mutandis)  as  Harding*Sy  except  that,  after  stating  plain- 
tiff's' non-appearance  to  the  summons,  it  proceeded: 
"  Whereupon  he,  the  said  George  Smith,  did  after- 
wards, to  wit  on  "  &c.,  "  at "  &c.,  "  as  agent  for  and 
on  behalf  of  one  IVilliam  Harding^  who  then  was  so- 
licitor to  the  said  fiat,  and  to  one  Thomas  Woody  who 
then  was  an  assignee  "  &c.,  ^^  apply  to  the  said  com- 
missioner to  issue "  &c. :  and  it  afterwards  stated  that, 


(a)  The  plea  set  forth  the  substance  of  the  warrant,  and  recited  the 
material  parts  nearly  as  they  are  stated  in  p.  932,  933.  post. 
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by  virtue  &c.,  the  said  G,  Smithy  "  as  such  agent  as  afore-  Queen^s  Bench, 
said,"  caused  and  procured  the  messenger  to  arrest  &c     _  * 

Replication.     The   same,   mutatis  mutandis,  as  the        Cooper 
replication  to  Harding*^  2d  plea.     Issue  thereon.  Hardino. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  War^ 
wick  Summer  assizes,  184i,  it  appeared  that  the  de- 
fendant Harding  was  an  attorney  in  Slqffbrdsfiire,  and 
the  defendant  Smith  his  agent  in  London,  The  sum- 
mons mentioned  in  the  special  plea  was  applied  for  by 
Mr.  Rollings^  an  attorney  at  Birmingham^  employed  by 
Harding  as  an  agent  in  the  business  of  the  fiat* 
Harding  directed  the  application  ;  and,  on  the  occasion 
of  its  being  made,  Smithy  who  was  present,  stated  to  the 
commissioner  that  he.  Smithy  suspected  the  plaintiff  of 
having  property  of  the  bankrupts  in  his  possession.  The 
application  being  assented  to.  Rollings  presented,  and 
filed  in  the  Court,  a  form  of  request,  entitled  in  the 
matter  of  the  bankrupts,  and  signed  by  Rollings  and  his 
partner,  requiring  "a  summons"  "  for  Mr.  William  Cooper^ 
of  &c.,  "  whom  we  believe  to  be  capable  of  giving 
information  concerning  the  estate  and  effects  of  the  said 
bankrupts ;  and  to  produce  documents."  The  sum- 
mons was  thereupon  issued ;  it  recited  the  fiat,  and 
required  the  plaintiff  ^^  personally  to  be  and  appear 
before  a  commissioner  acting  in  the  prosecution  of  fiats 
ill  bankruptcy,  on  "  &c.,  "  at  Birmingham^  then  and  there 
to  be  examined  by  virtue  of  the  said  fiat  and  the  statute 
in  such  case  made  and  provided;  and  that  you  bring 
with  you,  and  produce  at  the  time  and  place  above  men'- 
tioned,  certain  books"  &c.,  (specifying  a  number  of 
documents),  ^^  and  also  all  and  every  book  and  books, 
papers  and  documents,  of  what  nature  soever,  in  the 
matter  of,  or  relating  to  or  connected  with,  the  affairs  of 
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the  bankruptcy  of  the  said  J,  J.  and  J.  A,  or  either 
of  them."  The  forms  of  request  and  of  summons  are 
partly  printed,  partly  written,  and,  in  practice,  are 
respectively  the  same,  whether  it  is  proposed  to  sum- 
mon the  party  as  a  witness,  or  as  suspected  of  having 
property  in  his  possession.  On  the  return  of  the 
summons,  the  defendants  appeared  before  Mr.  Damdy 
but  the  plaintiff  did  not  attend.  The  defendants  tbeo 
moved,  on  an  affidavit  of  service  of  the  summons,  that 
a  warrant  might  issue  to  apprehend  plaintiff  and  bring 
him  before  the  commissioner.  An  attorney,  named 
John  Smithy  addressed  the  commissioner  on  behalf  of 
the  plaintiff,  and  suggested  that  no  warrant  ought  to 
issue,  because  it  did  not  appear  by  the  affidavit  that 
the  parties  summoning  had  made  any  tender  to  the 
plaintiff  of  his  expences  (a).  The  expences  had,  in 
fact,  not  been  tendered.  The  defendants  answered 
that,  if  the  plaintiff  was  a  person  justly  suspected  of 
having  goods  of  the  bankrupt  in  his  possession,  no  such 
tender  was  necessary.  The  commissioner  then  said  to 
the  defendants :  ^^  You  must  take  the  waiTant  on  yonr 
own  peril:''  and  they  answered,  that  they  would  take  it 
on  their  own  responsibility.  The  commissioner  added, 
that  he  had  only  the  affidavit  of  service  before  him 
but  he  supposed  every  thing  else  had  been  done  that 
was  requisite.  Rollings  then,  at  the  request  and  by  in- 
struction of  the  defendants,  prepared  a  warrant,  to  which 
he  obtained  the  commissioner's  signature.  BoBings 
afterwards  told  the  messenger,  named  in  the  warrant, 
that  it  was  ready,  and  directed  him  to  take  it.  The 
warrant  recited  the  fiat,  and  surrender  of  the  bank- 
rupts, and  then  proceeded :  "  And  whereas  I,  E.  & 
D,  Esq.,  a  commissioner   duly  authorised"  &c.,  '*bj 


(a)  Stat  6  G.  4.  c.  16.  s,  35. 
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my  summons,  dated  *'  &c.,  "  and  directed  to  Mr.  William   Qu^*^f  J^encK 

1845* 
Cooper^  of"  &c.,  "  did  will  and  require  the  said  W.  C.  * 

personally  to  be  and  appear  before  a  commissioner  Coopia 
acting  in  the  prosecution  of  the  said  fiat,  on  "  &c.,  "  at  "  Haewho. 
&c.,  ^Uhen  and  there  to  be  examined  by  virtue  of  the  said 
fiat,  and  of  the  statutes  in  such  case  made  and  pro- 
vided ;  and  which  said  summons  was  afterwards,  on  " 
&c^  *^  as  hath  been  proved  on  oath,  personally  served 
upon  the  said  W.  C. ;  and  whereas  "  &c.  The  warrant 
then  recited  plaintiff's  default  (a),  and  required  and  au- 
thorised the  messenger  and  his  assistant  therefore  to  ar- 
rest plaintiff,  and  bring  him  before  a  commissioner  acting 
in  the  prosecution  of  the  fiat  at  the  District  Court  on 
24th  Naoember  1843,  ^*in  order  to  his  being  examined 
as  aforesaid."  The  plaintiff  was  thereupon  arrested, 
and  brought  before  a  commissioner,  Mr.  Balguy^  who 
discharged  the  warrant  on  the  ground  that  plaintiff  was 
not  a  person,  within  the  meaning  of  stat.  6  G.  4.  c.  16. 
5.  33.,  suspected  of  having  effects  of  the  bankrupt  in 
his  possession,  but  summoned  as  a  witness,  and  there- 
fore ought  to  have  had  his  necessary  expences  tendered. 
On  the  trial,  it  was  contended,  on  behalf  of  the  de- 
fendants, that,  assuming  the  warrant  to  be  invalid  on 
the  ground  that  the  plaintiff  was  summoned  as  a  witness 
only,  and  therefore  not  bound  to  appear  unless  his  ex- 
pences were  tendered,  yet  the  defendants  were  not  liable 
in  trespass,  because  they  had  merely  put  in  motion  the 
authority  of  a  competent  Court  on  behalf  of  a  suitor 
and  client,  and  had  not  interfered  in  the  execution  of 
the  warrant.  On  this  point  the  Lord  Chief  Justice 
stated  to  the  jury,  as  his  opinion,  that  the  warrant  was 

(a)  Nothing  apiieared   in  the  warrant  as  to   tender  of  expences,  or 
omission  to  tender  thcnu 
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invalid  because  the  expences  had  not  been  tendered; 
and  that  the  defendants  could  not  shelter  themselves 
under  the  jurisdiction  of  the  commissioner,  because  thej 
had  pressed  him  to  act,  and  had  taken  the  warrant  on 
their  own  responsibility,  though  fully  apprised  of  doubts 
felt  by  him.  But  his  Lordship  reserved  leave  to  mofe, 
if  necessary,  for  a  nonsuit  on  this  point,  or  a  verdict  for 
defendants. 

It  was  contended  that  the  defendants  had  not  mack 
out  their  justification  as  stated  in  the  special  pleas, 
because  it  was  not  proved  that  the  plaintiff  was  sus- 
pected of  having  goods  of  the  bankrupt  in  his  posses- 
sion by  the  commissioner  who  granted  the  summoosi 
Lord  Dcnman  C.  J.  left  it  to  the  jury  to  say  whedier 
or  not  the  commissioner  so  suspected  (a) :  and  tbej 
stated  as  their  opinion  that  the  defendant  Smith  did| 
but  that  the  commissioner  did  not,  suspect. 

A  verdict  was  found  for  the  plaintiff:  but  leave  vis 
given  to  move  to  enter  a  nonsuit  or  verdict,  as  above 
stated,  or  a  verdict  for  the  defendants  if  the  Court  should 
think  it  sufficient,  under  stat  6  G.4.  c.  16.  s.  33^  thit 
the  suspicion  was  entertained  by  a  party  applying  for 
the  summons,  though  not  by  the  commissioner.  !& 
Alichaelmas  term,  1844,  Humfrey  for  the  defendant 
Hardingj  and  Whitehurst  for  the  defendant  Smithy  ob- 
tained rules  nisi  according  to  the  leave  reserved. 


///7/,  Clarke  and  Bittleston  now  shewed  cause.  First, 
as  to  the  i^sue  on  Not  Guilty.  It  is  clear  that  the  in* 
prisonment  was  in  fact  caused  by  the  acts  which  Ai^ 

(a)  His  Lordship  at  the  same  time  staled,  as  his  own  opinioO}  tbtf 
suspicion  on  the  part  of  the  Commissioner  was  not  necessary.  It  "** 
not  been  thought  material  to  give  a  particular  statement  of  the  crifkoc* 
on  this  point     Mr.  Daniel  was  not  called  as  a  witness. 
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lings  did  as  agent  to  Harding ;  namely,  his  preparing  Qtteen*s  Bench. 

the  warrant  and  employing  the  messenger.    Tliese  were  ' 

at  least  evidence  for  the  jury  on  the  general  issue;        Coofkr 
fVesi  V.   Smallwood  (a).       But,   further,   the  granting      Harmno. 
of  the  warrant  was  not  a  judicial  act  of  the  commis- 
sioner :  the  defendants  made  it  theirs  by  consenting  to 
take  the  warrant  on  their  own  responsibility :  therefore 
the  cases,  suggested  in  Green  v.  Elgie  (A),  in  which  an 
attorney  might  not  be  liable  for  causing  the  execution 
of  void  process,  do  not  apply ;  and  the  defendants  are 
liable   in   trespass,    on    the    principles   established    by 
Bryant  v,  Clution  (c),  Bates  v.  Pilling  (d)  and  SoweU  v. 
Champion  {e).    They  do  not  represent  a  person  who.has 
merely  originated  proceedings  as  a  suitor,  which,  in 
Carratt  v.  Morley  {g\  was  held  no  ground  of  liability ; 
they  are  the  parties  by  whose  direct  procurement  the 
trespass  was  committed,  and  are  in  the  same  situation 
as  the  defendant  in  Rafael  v.  Verelst  (Ji).     In  Barber  v. 
Rollinson  (i)  the  defendant  was  held  not  liable  in  tres- 
pass for  giving  an  information  of  forgery  before  a  ma- 
gistrate, who  thereupon  detained  the  plaintiff:  but  in  a 
criminal  case  the  magistrate  is  bound  by  public  duty  to 
detain,  and  does  not  act  at  the  mere  instance  of  an  in- 
formant. 

Secondly,  the  pleas,  De  injuria,  are  so  framed  as 
to  put  in  issue  the  fact  that  the  commissioner  sus- 
pected the  plaintiff  of  having  goods  of  the  bankrupt 
in    his    possession ;    Camaby  v.    Welby  (k),    Laicas   v. 

(a)  3  M,  tj  W.  418.  (6)  5  Q.  B.  99. 

(c)  \  JMl,^  W.  408,  S,  a  Tyr,  ^  G.  843. 

(rf)  6B,i  C.  38.  (<r)  6  A,  ^  E.  407. 

(g)  1  Q.  ^.  18.  (A)  2  W,  BU  983.  1055. 

(t)  iCro.^  M.  330.  8,  C.  3  Tyr.  266. 

(*)  SA.^E,  872. 
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NockeUs  (a) :  and  that  fact  was  material,  and  negatived 
by  the  jury.  No  case  has  been  found  on  this  point; 
but,  obviously,  the  person  who  is  to  suffer  the  con- 
sequences of  being  "  suspected  to  have  ^  part  of  the 
bankrupts  estate  in  his  possession  ought  to  be  so  sus- 
pected by  a  person  exercising  judicial  functions,  and 
not  by  an  adverse  party.  At  least,  his  suspicion  should 
have  been  communicated  to  the  person  acting  as  judge. 
And  the  summons  ought  to  shew  a  suspicion  enter- 
tained by,  or  communicated  to,  the  Judge.  On  the  face 
of  these  proceedings,  it  appears  that  they  issued  as  in 
the  case  of  a  person  required  to  attend  as  a  witness. 


Whitehurst  and  G.  Hayes^  contra,  for  Smith,  and 
Humfrey  and  Waddington  for  Harding.  First,  the 
issuing  of  this  warrant  was  the  judicial  act  of  the  com- 
missioner* Down  to  the  moment  when  it  was  signed, 
Smit^  and  Harding  represented  a  party  suing  before  a 
magistrate,  and  who,  if  the  magistrate  thinks  proper  to 
exercise  his  jurisdiction,  is  not  answerable  in  trespass 
for  the  result,  though  an  action  of  case  may  lie  if  the 
party  has  instituted  his  proceeding  maliciously  or  with- 
out reasonable  cause ;  Case  of  the  Marshalsea  {^),  Cohen 
V.  Morgan  (c),  Carratt  v.  Morky  {d\  Barber  v.  RoHin" 
son  (e)j  West  v.  Smallwood  (g\  Then,  if  this  be  so,  ihc 
mere  fact  that  the  defendants  used  some  importunity 
with  the  magistrate  cannot  alter  the  case.     His  decision 


(a)  In  Exch.  C,  4  Bing.  729.  S.  C.  in  Dom.  Proc  10  Bins.  157. 
»See  the  pleadings  more  fully  stated,  Lucas  t.  ^ocktrlls^  I  Mo.  Sr  P. 
783.,  3  Mo,  ^  Scott,  627. 

(b)  10  Rep.  68  6.,  76  a,  (f)  6  DowL  ^  R.  S. 
id)  1   Q.  B,  18. 

(e)   1  Cro.  §•  ^f,  330.      S.  C.   3  Tyr.  266. 
(5)   3  Af.  ij  /r.4l8. 
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was  not  the  less  a  judicial  act;  and  their  interference,   Qy^etCs  Bench, 

however  shaped,  was  only  that  of  advocates  pressing    '___ 

the  cause  of  their  client.     It  is  not  unusual  with  the        Cooper 
Courts  at  Westmimter,  in  granting  a  rule  nisi,  to  say      Harding. 
that  counsel  may  take  it  at  their  peril ;  the  peril  is,  that 
a  successful  answer  may  be  made :  here  it  was,  at  most, 
that  the  party  arrested  under  the  warrant  might  bring 
an  action  on  the  case.     A  person  obtaining  the  order 
of  a  magistrate  cannot  be  liable  in  trespass  unless  the 
magistrate,  when  granting  it,  had  ceased  to  act  judi- 
cially.    After  the  granting  of  the  warrant,  there  was 
no  interference  by  the  defendants  which  could  make 
them  liable,  even  according  to  the  view  taken  by  the 
majority  of  the  Court  of  Exchequer  in  Bn/ani  v.  C/tt/- 
ton  (a).     The  present  case  is  very  different  from  Green 
▼.  Elgie  (i).    There,  malice  was  directly  imputed  by  the 
declaration ;  and  there  had  been  an  officious  interference 
beyond  the  mere  obtaining  of  the  warrant,  which  bore 
out  that  imputation.     The  learned  Judge  who  tried  the 
clause  observed  to  the  jury  that  the  defendant  Toulmin 
(the  attorney)  "  seemed  not  merely  to  have  handed  over 
the  warrant  in  his  character  of  attorney,  but  to  have 
acted  with  some  degree  of  malice."     And  Lord  Den- 
man  C.  J.  said :  "  It  is  not  impossible  that  an  attorney 
may  be  in  the  nature  of  an  officer  handing  over  papers 
which  may  be  afterwards  acted   upon,  with  no  more 
concurrence  than  that  of  a  postman  who  conveys  a 
letter.     When  such  is  his  conduct,  this  principle  may 
protect  him;  but,  if  he  deliberately  directs  the  execution 
of  a  bad  warrant,  he  takes  upon  himself  the  chance  of 
all  consequences "  (c).     Here,  the  defendants  were  at 

(a)  I  M.  i  W,  408.     S,  a  Tyr.  i  G.  843. 

(6)  5  g.  B,  99.  (c)  See  RundU  t.  JJUU,  6  Q,  B.  174. 
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no  time  personally  mixed  with  the  execution ;  and  era 
Rollings  can  be  considered  only  as  a  ^*  postman." 

Secondly,  on  the  special  pleas,  every  thing  mnst  be 
taken  to  have  been  proved,  except  that  the  commis- 
sioner suspected  the  plaintiff  of  having  in  his  hinds 
property  of  the  bankrupt  But  this  fact  was  not  di- 
terial ;  and,  if  it  was,  no  proof  of  it  ought  to  be  required 
bevond  the  fact  that  the  commissioner  issued  his  wu^ 
rant  on  disobedience  to  a  summons  which  might  htie 
been  issued  in  consequence  of  such  suspicion.  (Soae 
further  argument  on  this  point  is  omitted.)  The  woidi 
of  Stat  6  G.  4.  c.  16.  5.  83,  **  it  shall  be  lawful  fortbe 
commissioners"  ^*to  summon  before  them  any  perm 
known  or  suspected  to  have  any  of  the  estate"  &&, do 
not  in  themselves  import  a  suspicion  entertained  by  tbeiB. 
A  corresponding  clause  (sect  5)  of  the  Bankrupt  Act, 
18  Eliz,  c.  7.,  clearly  contemplates  a  suspicion  only  in 
the  mind  of  the  **  party  grieved."  The  words  ^^knowa 
or  suspected"  must  relate  to  knowledge  or  suspicioB 
in  the  mind  of  one  and  the  same  party ;  and  the  ond- 
missioner  clearly  cannot  know  of  the  possession  befo 
he  grants  his  summons.  No  prior  investigation  is  re* 
ferred  to,  by  which  he  can  either  know  or  suspecL 
Even  if  the  plaintiff  was  summoned  as  a  witness,  tke 
consequence  of  omitting  to  tender  the  expenses  wis  i 
matter  to  be  discussed  before  the  commissioner;  md 
he,  by  sect  ^%  was  the  proper  judge  whether  the  non- 
attendance  was  caused  by  such  a  ^*  lawful  impediment" 
as  ought  to  be  *^  allowed  "  by  him. 

Whether  the  warrant  be  good  or  not,  on  the  fiice  of 
it,  is  at  present  immaterial  on  the  special  pleas,  tboo^ 
it  might  become  a  question  on  writ  of  error.  And,  if  it 
be  material  on  the  general  issue,  there  is  no  good  ob- 
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jection  to  the  form.     If  it  be  not  necessary  that,  in    Queen'M  Bench. 

point  of  fact,  expenses  should  have  been  tendered,  or * 

suspicion  entertained  by  the  commissioner,  the  warrant  Coofbr 
is  clearly  good :  but,  if  either  of  those  facts  be  essential,  Haediko. 
it  does  not  follow  that  the  warrant  must  shew  th6m. 
The  summons,  on  which  the  warrant  proceeds,  does  not 
aver  them,  but  is  in  the  same  terms  whether  the  party 
be  summoned  as  a  witness  or  as  a  person  suspected; 
and  both  the  summons  and  the  warrant  here  are  framed 
conformably  to  stat.  6  G.  4.  c.  16.  s,SS.  {G.Hayes 
was  stopped  by  the  Court.) 

Lord  Denman  C.  J.    I  have  always  felt  great  doubt 
in  this  case :  but  it  seems  to  me  now  that  the  defendants' 
counsel  do  not  even  put  it  strongly  enough  on  their 
own  side.     The  ordecing  of  a  warrant  by  the  commis- 
sioner was  a  judicial  act  done  on  certain  grounds,  such 
as  might  form  the  motive  to  him  for  any  other  decision 
in  Court     There  was  a  judicial  operation  of  his  mind 
on  the  question  before  him ;  and  the  language  he  used 
does   not  alter  the  character  of  his  act.     We  often 
express  ourselves,  though  perhaps  we  ought  not,  as 
granting  a  rule   nisi  in  deference  to  the  urgency  of 
counsel.      A  judge,   by  using  such  language,  cannot 
divest  himself  of  responsibility  or  of  protection.     And 
his  act  is  a  protection  to  those  who  have  pressed  for  it : 
however  strong  may  be  the  language  they  have  used  to 
obtain  it,  they  are  not  liable  for  it  as  trespassers.    As  to 
the  other  point,  the  suspicion  here  was  proved  to  be 
that  of  the  parties  making  the  application,  and  not  of 
the  commissioner :  and  I  think  he  is  not  bound  to 
exercise  an  opinion  as  to  the  supposed  possession  of 
property,  but  that,  if  he  finds  that  a  party  before  him 
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* "  suspected  **  within  the  meaning  of  stat.  6  G.  4.  c  16. 


CoorBK       g^  33^     j^  J5  jjQ^  necessary,  however,  to  enter  into  this 

Harding.        question  now. 

Williams  J.  I  am  of  the  same  opinion.  There 
may  have  been  some  extra  pressure  upon  the  commis- 
sioner for  the  purpose  of  obtaining  the  warrant ;  but  he 
could  not,  therefore,  lay  aside  his  judicial  character  in 
granting  it.  That  was  his  act,  and,  whether  proceeding 
on  good  reasons  or  on  bad,  he  was  the  person  who  issued 
the  warrant.  It  was  issued  in  regular  course;  and 
neither  defendant  acted  in  furthering  the  caption.  The 
case,  therefore,  is  not  like  those  in  which  an  attorney 
has  stepped  out  of  the  line  of  his  duty  for  such  a  par- 
pose,  and  caused  some  other  person  to  do  an  illegal  act, 
and  has  therefore  been  held  liable  in  trespass,  all  parties 
concerned  being,  in  such  an  action,  principals.  As  to 
the  other  point,  I  doubt  whether  it  be  material  that  the 
commissioner  should  have  entertained  suspicion.  How 
should  he  do  so,  except  from  information  laid  before 
him  ?  I  think  the  party  giving  the  information  must  be 
the  one  contemplated  by  the  statute  as  suspecting.  The 
commissioner  can  have  no  suspicion  independently  of 
other  persons. 

Coleridge  J.  (a).  On  the  general  issue  I  am  of 
opinion  that  the  defendants  were  not  trespassers. 
They  took  no  part  in  executing  the  warrant.  Tbfj 
used  some  urgency  before  it  issued :  but  still  the  issuing 
it  was  a  judicial  act  of  the  commissioner,  and  must 

(a)  Three  judges  only  were  present 
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be  deemed  exclusively  his,  whatever  may  have  been   Qveen*i  Bench. 

said  by  other  persons  at  the  time.     The  other  ques-  *__^ 

tion  is  simply  whether  the  special  pleas  were  proved,  Coops* 
not  whether  they  were  good.  There  was  only  one  alle-  Harding. 
gation  not  made  out ;  and  that,  if  not  necessary  to  be 
made,  was  not  necessary  to  be  proved.  And  I  think 
that,  under  sect.  33,  it  is  not  requisite  that  the  com- 
missioner should  have  entertained  suspicion.  In  sta- 
tutes, the  rule  "  noscitur  a  sociis  "  applies.  Hie  words, 
in  this  clause,  are,  *^  to  summon  "  ^*  any  person  known 
or  suspected  to  have  "  &c.  The  knowledge,  there,  must 
be  judicial  knowledge;  and  the  commissioner  cannot 
judicially  know  whether  a  man  has  goods  in  his  posses- 
sion or  not  until  he  has  had  parties  before  him.  The 
knowledge  required,  therefore,  is  not  his:  then  why 
should  he  be  the  party  suspecting?  The  suspicion  must 
be  that  of  a  person  applying  to  him  :  and  an  allegation 
that  the  commissioner  suspected  is  unnecessary. 

Rule  absolute,  in  each  case,  to  enter 
verdict  for  defendant. 


The  Queen  against  The  Inhabitants  of  the 
Borough  of  New  Sabum. 

INDICTMENT  for  non-repair  of  a  bridge.     The  A  borough,  in- 
corporated  by 

first  count  stated  that,  on  1st  November j  6  Vict.^  there  charter  with  a 
was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  tant  clause,  was 

enlarged,  under 
stats.  2  &  3 
W.  4.  c.  64.  5.  35.  and  5hS  W,4,c,  76.  t.  7.,  by  the  addition  of  a  parish  in  the  same  countyi 
containing  a  bridge,  which,  until  that  time,  the  county  had  repaired.     There  was  no  evi- 
dence that  the  borough  had  been  used  to  maintain  any  bridges. 

Held,  that  the  transfer  of  the  new  district  did  not  render  the  borough  liable  to  repair 
the  bridge. 

VOL.  VII*   N.  8.  3  R 
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certain  common    and   public   bridge  commonly  called 
Harcourfs  Bridge^   situate,    lying   and    being  wholly 
within  a  certain  town  corporate  in  the  county  of  WiiU 
known  by  the  name  of  the  borough  of  New  Sarum,  in 
which  said  town  corporate  during  all  the  time  aforesaid 
there  was  and  still  is    a  body  politic  and    corporate, 
known  by  the  name  of  the  Mayor,  aldermen  and  bur- 
gesses of  the  borough  of  New  Sarum.     And  that  the 
said  bridge  before  and  during  all  the  time  aforesaid  was, 
and   at  this  present  time    is,  situate   in  the  Queea's 
common  highway  in  the  aforesaid  town  corporate^  the 
said  borough  of  New  Sarum  in  the  county  aforesaid, 
being  a  common  highway  for  all  the  liege  subjects  kc^ 
on  foot  and  with  their  horses,  coaches,  carts  and  other 
carriages,  to  go,  return  &c.     And  that  the  said  bridge, 
and  also  a  certain  part  of  the  Queen's  common  aod 
public   highway,  used  &c.    (alleging  same  user  as  of 
the  bridge),  also  situate  &c.  within  the  said  town  cor- 
porate, the  said  borough  of  N  5.,  in  the  county  afore- 
said, and  adjoining  to  the  south  end  of  the  said  bridge, 
continuing   from   the   same   end    of    the   said    bridge 
for  the  space  of  100  yards,  on  the  said  1st  day&c 
(alleging  non*repair  in  the  usual  form).     And  that  the 
inhabitants  of  the  said  town  corporate,  the  said  borough 
of  N.  5«,    ought   during   the   time   aforesaid    to  have 
repaired  and  amended,    and  still  ought  to  repair  and 
amend,  the  said  bridge  and  the  said  part  of  the  said 
highway  at  the  south  end  thereof,  when  and  so  often  as 
it  should    and  shall   be   necessary,    according  to  the 
form  of  the  statute  in  such  case  made  and  provided. 

2d  count.  Same  as  the  first,  except  that  it  omitted 
to  aver  the  existence  of  a  body  corporate,  and  men- 
tioned New  Sarum  as  a  borough  only,  and  not  as  a 
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town  corporate.     Sd  count.    Same   as   the  first,  only  Queen's  Bench. 
omitting  the  name  of  the  bridge.     4th  count  Same  as        ^^'^^' 
the  second,  only  omitting  the  name  of  the  bridge.  The  Qcien 

The  indictment  was  removed  into  this  Court ;  and    The  Inhabiu 
the  defendants  pleaded  Not  Guilty.     On  the  trial,  at  N«w  Sarum. 
the  Wiltshire  Spring  assizes,  1844,  a  special  verdict  was 
found,  the  material  parts  of  which  are  as  follows. 

That  the  city  of  New  Samm,  which  is  also  a  borough 
in  the  said  county  of  fViltSy  was  originally  incorporated 
by  a  charter  of  King  Henry  III.,  and  consisted  of  three 
parishes,  viz.  Si.  Thomas^  St.  Edmund  and  St.  Martin. 
That  certain  charters  were  subsequently  granted  to  the 
inhabitants  of  the  said  city  by  the  name  of  the  Mayor 
and  commonalty  of  the  city  of  New  Sarum  in  the  county 
of  Wilts;  by   King  James  I.,   a.  d.    1611;    by   King 
Charles  I.,  a.  d.  1630 ;  and  by  King  Charles  IL,  a.  d.  1 675. 
That,  by  the  said  charter  of  James  I.,  the  mayor,  re- 
corder  and  ten  aldermen  were  appointed  justices   of 
the    king  to  keep  the   peace  within  the  city  of  New 
Sarumj  except  in  the  Guildhall  of  the  city  aforesaid  in 
the  time  of  the  sessions  of  the  peace  there  to  be  held 
for  the  Close  of  the  canons  of  the  said  city  :  and  that  in 
such  last  mentioned  three  charters   respectively  there 
are  contained  the   following   words,  viz. :    '*  And  that 
the  justices  of  the  peace  of  us,  our  heirs   and   suc- 
cessors, in  the   county   of   Wilts  aforesaid,  or  any  of 
them,  hereafter,  within  the  city  aforesaid  or  liberties 
thereof  shall  not  in  any  manner  intermeddle,  nor  have 
or  exercise  any  jurisdiction   of  any  causes,  things  or 
matters  whatsoever  which  to  the  justices  of  the  peace 
of  the  city  of  New  Sarum  aforesaid,  by  virtue  of  these 
our  letters  patent,  belong  or  in  anywise  appertain ;  so 
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'        not  to  act  as  justices  within  the  Close). 


The  QuiEN         That,  by  an  act  of  2  &  8  WT.  4.  (a),  entitled  &c^  cer- 
The  Inhabit-     tain  parts  of  the  parishes  of  Fisherton  Anger  and  Mil- 

ants  of 

New  Sakdm.  ford  in  the  county  of  Wilts  were,  as  to  the  election  of 
members  to  serve  in  parliament,  included  within  the 
limits  of  the  said  city  of  New  Sarum  in  the  schedule  to 
the  said  act  (&)  called  ^^  Salishtry^^  in  addition  to  the 
said  three  parishes  of  St.  ITiomas,  SL  Edmund  and 
St.  Martin.  That,  by  an  act  &c.,  5  &  6  fK  4.  (c),  ihe 
metes  and  bounds  of  the  city  and  borough  of  Nem 
Sarum,  which  is  named  in  the  first  section  of  schedule 
(A.)  to  the  said  act  annexed,  were  declared  for  the 
purposes  of  that  act  to  be  the  same  as  the  limits  settled 
and  described  by  the  said  last  hereinbefore  mentioned 
act.  And  that  King  William  IV.,  by  his  letters  patent 
&c.,  bearing  date  &c.  (6  W.  4.),  granted  a  separate 
court  of  quarter  sessions  to  the  said  borough  of  New 
Sarum. 

That  the  said  bridge  called  Harcourt^s  Bridge  is  a 
common  and  public  bridge,  situate,  lying  and  being 
wholly  within  the  said  parish  of  Fiskertofi  Anger  in  the 
Queen's  common  highway  there,  and  used  by  all  the 
liege  subjects  &c.  (stating  user  as  in  the  indictment). 
And  that,  before  and  at  the  time  of  the  passing  of  the 
said  last  mentioned  statute,  the  whole  of  the  said  parish 
of  Fisherton  Anger  was  without  the  boundaries  of  the 
said  city  and  borough  of  New  Sarum  ;  and  that  the  same 
bridge,  and  also  a  certain  part  of  the  Queen*$  common 
and  public  highway  adjoining  to  the  south  end  thereof, 
and  continuing  from  the  end  of  the  said  bridge  for  the 

(a)  Stat  2  &  3  ^.  4.  c  64.  (6)  Sched.  (O.)  38.   Sec  act  35. 

(c)  But  5  &  6  fr.4.  c  76.  «.  7.  and  Sehtd.{kJ)9,  I. 
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space  of  100  yards,  are  situate  wholly  within  that  part  Queen'i  Bench. 

184*5. 
of  the  said  parish  of  Fisherton  Anger  which  is  included   ' 

within  the  limits  of  the  said  borough  of  New  Sarum  by     "^^  Qu««n 

the  said  last  mentioned  statute.     That  the  borough  of    The  Inhabit- 

°  tnts  of 

New  Saturn  is  not  a  county  of  itself.  That  the  said  N«w  Sarum. 
bridge  called  Harcourt^s  Bridge  is  an  ancient  bridge ; 
and  that,  before  and  until  the  passing  of  the  said  last- 
mentioned  statute,  the  said  bridge,  and  the  said  part  of 
the  said  highway  adjoining  to  the  south  end  thereof,  have 
always  been  repaired  by  and  at  the  expence  of  the  said 
county  of  WiltSy  and  that  no  other  person  has  repaired 
the  same ;  and  that  since  the  passing  of  the  said  last- 
mentioned  statute  the  same  have  not  been  repaired. 

The  verdict  then  stated  that  the  said  bridge,  and  the 
said  part  of  the  said  highway  &c.,  on  &c.,  and  con- 
tinually &c.,  were  and  still  are  very  ruinous  &c.  (as 
alleged  in  the  indictment).  But  whether  &c.  (the  usual 
formal  conclusion). 

The  special  verdict  was  argued  in  last  Easter  term  (a). 

Cockbum  for  the  Crown.  By  the  law  as  it  stood  be- 
fore the  late  statutes.  New  Sarum  would  have  been  liable 
to  the  repair,  when  the  district  containing  the  bridge  was 
annexed  to  it ;  Regina  v.  Justices  of  St.  Peter*  s  in  York  (i), 
Rex  V.  Nonoich  (c),  [Liord  Denman  C.  J.  In  each  of 
those  cases  the  place  held  liable  was  the  county  of  a 
city  :  but  how  can  a  borough,  merely  as  such,  be  liable 
to  repair  of  bridges  ?  WiUiams  J.  A  county  is  liable 
primA  facie;  a  borough  or  township  only  by  imme- 
morial usage.     Patteson  J.  The  special  verdict  does  not 

(a)  April  2Sd.     Before  Lord  Denman  C.  J.»  Patteton,   WiUiams  and 
WigfUman  Js. 
(6)  2  IaL  Ray.  1249.  ((?)  1  Sira.  177. 

3  R    S 
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Volume  riL    shew  that  the  inhabitants  of  New  Sarum  are  liable  to 
*        repair  any  bridge.     Wightman  J.     Nor  does  the  indict- 


The  QutiN     ment  allege  it]     The  Statute  of  Bridges,  22  H.  8.  c  5. 
The  Inhabit-    5.  3.,  shews  that  towns  corporate  may  be  liable.     [Lord 

ants  of 

Kiw  Sarum.  Denmati  C.  J.  Only  that  they  may  be  so.]  By  stat.  5  & 
6  JV,4f.  C.76.  5.111.,  boroughs  to  which  the  Crown 
grants  a  separate  court  of  quarter  sessioDS  are  ex- 
empted from  the  jurisdiction  of  the  county  justices; 
and,  by  sect  112,  the  county  justices  are  no  longer 
to  assess  property  in  such  borough  to  any  county 
rate,  but  such  borough  is  to  be  wholly  free  and  dis- 
charged from  contributing  to  ^^  any  rate  or  assessment 
of  any  kind  of  and  for  the  county  "  '^  otherwise  than 
is"  in  that  act  ^*  after  provided;"  which  excepti<»i 
refers  to  the  enactment  in  sect  I  IS  as  to  expencesof 
prosecutions.  But,  by  stat.  22  H.  8.  c.  5.  s.  4.,  when 
bridges  are  in  decay,  *^  the  justices  of  the  peace  within 
the  shires  or  ridings  wherein  such  decayed  bridges 
been  out  of  cities  and  towns  corporate,  and  if  it  be 
within  cities  or  towns  corporate,  then  the  justices  of 
peace  within  every  such  city  or  town  corporate,"  are 
to  summon  the  constables,  or  two  inhabitants,  of  every 
town  and  parish  within  the  shire,  city  &c.,  wherein  such 
bridges  are,  and,  with  their  assent,  "  to  tax  **  "  every 
inhabitant  in  every  such  city,  town,  or  parish  within 
the  limits  of  their  commissions "  for  the  repair.  The 
power  of  justices  in  this  respect  is  confined  to  the 
same  limits  by  stats.  1  stat  1  Ann.  c.  18.  s,  2*,  12  G.  2. 
r.  29.  5.  1.,  and  14  G.  2.  c,  S3.  5.  1.  It  seems,  there- 
fore, that,  if  the  repair  cannot  be  provided  for  in  the 
present  case  by  justices  of  the  borough  taxing  the  in- 
habitants, the  county  justices  cannot  supply  the  defect : 
if  so,  the  bridge  is  not  repairable  by  any  one.  The 
fund   created   by  stat  5  8i  6  fV.  4.  c.  76.  s.  92.  may 


IX.  VICTORIA.  947 

reasonably  be  deemed   applicable  to  purposes   which  Quaen*t  Bench. 

were  answered  by  the  county  rate  when  the  transferred  , ]___ 

district  was  in  the  county :  and  it  is  not  reasonable  that  'i^  Q"«k»' 
the  burden  of  repairing  the  bridge  should  now  be  borne  The  inhabit- 
by  the  county,  deprived  of  aid  from  that  district  Niw  Sakum. 

Crcmdery  contra.     There  may  be  some  hardship  to 
the  county  on  the  construction  argued  for  by  the  de« 
fendants ;  but  the  contrary  construction  would  impose 
^a  hardship  on  the  borough,  which  does  not  appear  to 
have  hitherto  repaired  any  bridges  (a),  or  to  have  ex- 
ercised any  superintendence  over  that  in  question.     Hie 
Boundary  Act,  2  &  3  ^.  4.  c.  64.,   was  passed  for  a 
specified  and  limited  purpose,  and  is  adopted  in  sect*  7 
of  Stat.  5  &  6  fF.  4.  c.  76.  "  for  the  purposes  of  this 
act;"   not,   therefore,   for   such    an    object   as   trans- 
ferring charges   of  the  present  description  from   one 
district  to  another.     In  Regifia  v.  The  Justices  of  St. 
Petet^s  in  York  {b)  the  district  containing  the  bridge  was 
annexed  before  the  Statute  of  Bridges.     [Liord  i>n- 
Toan  C.  J.     The  charter  does  not  appear  to  have  ex- 
pressed any  purpose  for  which  the  annexation  was  made.] 
And  the  district  added  to  was  the  county  of  a  city. 
The   last  observation  applies  also  to  Regina  v.  NoT'^ 
wick  (c).     The  enlargement  of  the  borough  here  could 
not  make  its  inhabitants  liable  unless  there  had  been 
an  obligation  upon  them  to  repair  bridges  before  stat. 
22  H.  8.  e.  5. :   and  the  verdict  negatives  that  obliga- 
tion, by  shewing  that  the  repairs  have  always  been  done 
by  the  county.      No  argument  can   be   drawn   from 
sects.  Ill  and   112  of  stat.  5  &  6  ^.  4.  c.  76.      The 

(a)  See  Regina  t.  JBamoldsufick,  4  Q.  B,  499. 

(6)  2  L(L  Ray.  1249.  (c)  1  Stra,  177. 
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Vt^ume  viL    latter  clause  (in  which  the  words  <^  otherwise  than  is 
hereinafter  provided"  refer  to  sect  117)  contemplates 


The  Queen     ^j^g  ^j^g  ^f  ^  borough  which,  before  the  statute,  was 
The  Inhabit-    wholly  or  in  part  subject  to  county  rate  and   to  the 

ants  of  ^ 

New  Sarum.  jurisdiction  of  county  justices  (a).  The  borough  of 
New  Sarum  has  no  fund  appropriated  by  law  to  these 
repairs.  Sect.  92  does  not  authorise  any  payment  for 
them  out  of  the  borough  fund;  and  the  borough  rate, 
by  that  section,  is  applicable  only  "  to  all  purposes  to 
which  before  the  passing  of  this  act  a  borough  rate  or 
county  rate  was  by  law  applicable  in  such  borough  or 
county."  It  does  not  appear  by  this  verdict  that, 
before  the  passing  of  the  act,  there  were  any  bridges  in 
the  borough  repairable  by  rate  on  the  inhabitants.  In 
Beadsworth  v.  Torldngton  (i),  where  a  borough  {Stamr 
ford\  consisting  of  five  parishes,  had  been  enlarged, 
under  stat.  5  &  6  fF.  4.  c.  76.  5.  7*,  so  as  to  comprehend 
a  sixth,  a  commonable  right,  anciently  enjoyed  by  the 
freemen  of  the  borough  inhabiting  and  paying  scot  and 
lot,  was  claimed  as  still  belonging  to  every  ^^  freeman 
of  the  town  and  borough  inhabiting  "  &c. ;  and  this  was 

(a)  Patteton  J.  here  referred  to  Rawlituon*^  edition  of  the  Municipal 
Corporation  Act,  p.  307.,  note  (1)  to  sect.  117,  where  it  is  said:  **  A 
question  has  been  raised  under  these  words  whether  a  borough  (in  the 
first  section  of  schedule  (A.)  to  this  act),  which  has  a  separate  court  of 
quarter  sessions,  and  which  was  not,  before  the  pa^ng  of  the  Boundary 
Act,  liable  to  the  county  rate,  can  be  called  upon  for  any  contribution  to 
the  county  rate  in  consequence  of  a  portion  of  the  adjoining  county  being 
added  to  the  borough  by  the  Boundary  Act  and  by  sect.  7,  supra :  it 
seems  clear  that  it  cannot,  upon  the  express  words  of  the  above  section. 
For  though  the  part  added  may  have  previously  contributed  to  the  county 
rate,  the  question  is,  whether  the  borough,  previously  to  the  passiig  of 
the  Boundary  Act,  did.  There  is  no  provision  in  this  section  for  a 
separate  rate  being  made  on  the  part  added  only,  and  no  new  burden  can 
be  thrown  on  the  inhabitants  living  within  the  old  limits.  See  ante, 
8.  112,  and  also  note  to  s.  1  of  6&  7  Will, 4.  r.  103." 

(6)  1  Q,  B.  782. 
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held  to  be  a  variance;  the  Court  saying:  "It  might   Queen's  Bench. 

have  been  cured  by  the  statute,  had  it  made  the  newly-  ' 

defined  borough  the  same  in  legal  contemplation  for  all  Qumk 

intents  and  purposes  as  the  old.  But  no  such  provision  '^^  inhabit- 
was  cited ;  and  we  have  thought  it  right  to  go  through  Niw  Sakux. 
that  act  in  quest  of  a  similar  provision,  and  we  have  not 
found  one."  In  Regina  v.  Deane  (a)  it  was  held,  not- 
withstanding the  general  words  of  sect.  Ill,  that  the 
jurisdiction  of  county  justices  was  not  excluded  for  all 
purposes  from  a  borough  having  a  separate  court  of 
quarter  sessions,  and  that  these  words  applied  only  to 
the  ordinary  powers  of  a  justice  of  peace,  and  did  not 
take  away  the  appeal  to  county  sessions  under  stat. 
9G.  4.  c.ei.  5.27. 

The  indictment  itself,  here,  does  not  state  enough  to 
charge  the  borough.  Prima  facie  the  county  is  liable 
to  repair  the  bridges  within  it :  by  prescription,  towns 
corporate  may  be  liable  to  repair  their  bridges  ;  2  Inst. 
700,  701.  The  Statute  of  Bridges,  22  H.  8.  c.  5., 
enacted,  in  effect,  that  the  repairs  of  county  bridges 
should  be  done  by  the  counties,  and  that,  in  towns 
corporate  where,  at  the  time  of  the  passing  of  the  sta- 
tute, it  was  not  known  who  ought  of  right  to  repair, 
the  towns  should  do  it.  But  the  common  law  obliga- 
tion in  the  case  of  towns  could  be  only  by  prescrip- 
tion ;  and  the  statute,  as  to  bridges  in  towns,  applies 
only  to  bridges  then  existing.  Here  the  indictment 
does  not  shew  any  prescriptive  liability  of  the  borough  ; 
it  does  not  even  aver  that  the  bridge  in  question  is 
ancient;  and  the  enactments  of  stat  5  &  6  ^.  4. 
r.  76.  have  not  force  enough  of  themselves  to  make 
it   repairable   by   the   borough   as   under   the   Statute 

(a)  S  Q.  B.  96. 
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Volume  VII.    of  Bridges.    Com.  Dig.  Chimin  (B  2.)  sutes  the  general 
principles  of  obligation  to  repair  bridges ;  the  neoessi^ 


The  QuuN    ^f  averring  a  prescription  where  a  district  other  than 

The  Inh^it-    ^jjg  county  is  charged,  and  the  manner  in  which  it 

New  81MVU.   should   be  averred,  appear  from   note  (o)  to  Rii  v. 

Skmghton  (a\  Rex  v.  Ecclesfield  (b\  Bex  v.  Hendon(c)i 

and  other  authorities  cited  in  that  note. 

Cockbum  in  reply.  The  language  of  the  indictment 
follows  that  of  the  Statute  of  Bridges,  and  su£Bciently 
shews  the  liability.  It  is  also  borne  out  by  the  doc- 
trine of  Lord  Coke^  who,  in  2  Inst.  701,  says  expressly 
that,  **  if  the  bridge  be  within  a  franchise,  those  of  the 
franchise  are  to  repair  it."  The  cases  of  Begim  t. 
Justices  of  St.  Peter's  in  Yoik  (d)  and  Rex  v.  NarmA[e) 
are  not  distinguishable  from  this :  if  the  inhabitants  of  a 
town  corporate  are  bound  to  repair  equally  with  those 
of  a  city,  the  consequences  are  the  same  when  another 
district  is  annexed.  Stat  5  ii  6W.Af.  c.  76.  1;  92.  au- 
thorizes employing  the  borough  fund  in  the  maintenance 
of  *'  the  borough  gaol,  house  of  correction,  and  cor- 
porate buildings;"  these  are  mentioned  by  way  of  a- 
ample  only,  and  the  authority  must  be  taken  as  extend- 
ing to  bridges ;  otherwise  there  are  now  no  means  of 
repairing  the  bridges  even  in  counties  of  cities.  Bridges 
are  not  mentioned  among  the  buildings  which,  by  the 
proviso  of  Stat.  5  &  6  fF.  4.  c.  76.  s.  8.,  and  by  stat 
7  J^  4.  &  1  Vict.  c.  78.  s.  41.,  are  still  to  belong  to 
counties  notwithstanding  the  alteration  of  boundaries. 
The  completeness  of  the  transfer  of  jurisdiction  by  stat. 

(a)  2  Wmt,  Sound,  158  h,,  Gth  ed.  (b)   1  B.  ^  JItL  S48. 

(c)  A  B,  ^  Ad,  628.  {d)  2  Ld.  Ray.  1249. 

(e)  1  Stra.  177. 
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5  8c  6  fV,  4.  c,  76.  sects.  7,  8»  was  recognised  by  this  Queen*t  Bench. 

Court  in  Rex  v.  TTie  Justices  of  Gloucestershire  (a),  though [ 

an  attempt  was  made  to  limit  the  effect  of  the  clauses  "^'^^  Qu«en 

by  reference  to  the  supposed  purposes  of  the  act.  The  Inhabit- 
ants of 

Cur.  adv.  vult.  Nkw  Saedm. 


Lord  Denman  C.  J.,  in  this  vacation  {June  27th), 
delivered  the  judgment  of  the  Court.  After  stating  the 
nature  of  the  indictment,  his  Lordship  said : 

Upon  the  trial  of  this  indictment  a  special  verdict  was 
found,  from  which  it  appears  that  the  said  city  was  in- 
corporated by  three  several  charters,  in  each  of  which 
was  contained  a  non  intromittant  clause :  moreover  that 
the  bridge  in  question,  until  the  passing  of  the  act  of 
2  &  3  ^.  4.  c,  64.,  which  altered  the  extent  of  certain 
boroughs,  was  situated  without  the  borough,  in  the 
county  of  fViltSj  and  had  been  always  repaired  thereby. 
By  the  said  act  the  said  borough  of  Neto  Sartim^  which 
before  had  always  consisted  of  three  parishes,  was  en- 
larged by  the  addition  of  a  portion  of  two  other  parishes 
(one  Fisherton  Anger\  which  before  the  act  were  no  por- 
tion of  the  borough.  The  bridge  in  question,  and  the 
said  100  yards  of  highway  adjoining  thereto,  are  in  the 
said  parish  of  Fisherton  Anger j  and  part  of  the  borough. 
It  further  appears  that  the  metes  and  bounds  of  the 
borough,  so  altered  by  the  said  act  of  2  &  S  fF.  4.,  were 
adopted  by  the  subsequent  act  of  5  &  6  fK  4.  c.  76.  {b) 
Jbr  the  purposes  of  that  act.  And,  as  these  statutes  are 
referred  to  in  the  special  verdict,  and  were  (especially 
the  latter)  made  the  principal  matter  in  discussion,  it 
may  be  convenient  to  consider  them  first. 

(a)  4  j1,^  E.  689.  (6)  Sect  7. 
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The  said  act  of  2  &  3  ^.  4.  c.  64.  may  be  dismissed 
with  a  short  notice,  inasmuch  as  it  plainly  had  no  refer- 
ence whatever  to  a  case  like  the  present,  as  the  title 
itseir  imports ;  that  being  ^^  An  Act  to  settle  and  describe 
the  divisions  of  counties,  and  the  limits  of  cities  and 
boroughs,  in  England  and  JVales^  in  so  far  as  respects 
the  election  of  members  to  serve  in  parliament/*  It  is  ob- 
vious that  it  had  no  reference  to  any  thing  but  the 
intended  change  in  the  representation  of  the  country. 
The  latter  act,  5  &  6  fF.  4.  c.  76.,  was  principally  under 
consideration  before  us.  And,  with  respect  to  this,  also^ 
it  seems  upon  examination  to  be  clear  that  no  sodi 
case  as  the  present  was  contemplated,  the  whole  statute 
embracing  different  objects  and  having  passed  entirely 
alio  intuitu,  the  title  in  truth  being  sufficiently  descrip- 
tive of  its  purpose,  which  is:  *^  An  Act  to  provide  for 
the  regulation  of  municipal  corporations  in  England  md 
Wales ;  **  that  is,  to  effect  a  change  in  the  constitutioo 
of  corporate  towns,  taking  their  limits  and  boundaries 
as  thereby  provided. 

And,  in  the  first  place,  it  is  to  be  observed  that  there 
is  no  direct  provision  for  the  case  before  us.  That  in- 
deed was  not  contended  for  in  argument,  because,  if  any 
such  could  have  been  found,  there  would  have  been  an 
end  of  the  question.  Nor  do  we  think  that  it  is  pro- 
vided for  indirectlj/j  by  which  is  meant  that  there  b  no 
provision  for  additional  expenditure  by  reason  of  a  new 
liability  of  this  description,  though  many  provisions  are 
made  for  other  expenses  occasioned  by  the  operation  of 
the  act.  For  instance,  in  sect.  24,  it  is  enacted  thit 
certain  trifling  expenses  incurred  by  the  making  lists, 
and  matters  connected  therewith,  shall  be  defrayed  oat 
of  the  borough  fund :  by  sects.  66^  67,  the  compensa- 
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tion  to  retiring  officers  is  to  be  made  in  the  manner  Queen*s  Bench. 

prescribed,  and  is  also  charged  upon  the  borough  fund :  L_ 

and  even  in  the  ninety-second  section,  which  defines  ^**®  Qu"h 

**  the  borough   fund,"  of  what  it  is  to  be  composed  The  Inhabit- 

^  '  \  ante  of 

and  how  supplied,  though  many  expenses  are  specified,  Niw  Sakum. 
there  is  none  bearing  any  resemblance  to  this  new 
liability  arising  from  the  addition  of  a  new  district  fOr 
another  purpose.  Other  instances  might  be  noticed  ; 
but  we  shall  be  content  with  one  more.  In  sect.  114 
provision  is  made  for  payment  to  the  treasurer  of  any 
county  which  shall  have  incurred  expense  in  the  prase- 
cution,  maintenance  and  punishment,  transport  and  con- 
veyance, of  offenders  committed  for  trial  to  the  assizes  of 
such  county  from  boroughs  having  a  separate  Court  of 
Quarter  Sessions  {New  Sarum  is  one)  ;  and  that  pay- 
ment is  to  come  from  the  borough  fund. 

It  is  true  that  there  are  clauses  in  the  act  calculated 
to  create  sufficient  difficulty ;  but  whether  they  go  far 
enough  to  sustain  the  argument  for  the  prosecution  re- 
mains to  be  considered.  And  with  this  view  it  may  not 
perhaps  be  needful  to  refer  to  more  than  the  1 12th  sec- 
tion, because  that  argument  substantially  was,  that,  the 
borough  of  New  Sarum  being  withdrawn  from  contri- 
bution to  the  county  rate,  therefore  it  is  liable  to  the 
repair  of  the  bridge  in  question :  and  the  provision  is 
that,  after  the  grant  of  a  separate  court  of  quarter  ses- 
sions of  the  peace  to  any  borough  {New  Sarum  we  have 
seen  has  such),  and  notice  thereof  to  the  clerk  of  the 
peace  of  the  county  in  which  the  borough  is  situate,  it 
shall  not  be  lawful  for  the  justices  of  the  peace  of  such 
county  to  assess  any  messuages,  lands,  tenements  or 
hereditaments  within  such  borough  to  any  county  rate 
thereafter  to  be  made,  but  every  part  of  such  borough 
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Volume  Vlh    shall  thenceforward  be  wholly  free  and  discharged  from 
'_     contributing  to  any  rate  or  assessment  of  and  for  such 

The  QuBBir     county.     There  is  a  trifling  exception  to  this,  not  ma- 

The  Inbabiu    terial  to  be  obseryed  upon,  which  refers  chiefly  to  sect. 

New  Sakum.    114  before  noticed. 

Reliance  was  also  placed,  on  behalf  of  the  prosecu- 
tion, upon  the  enactment  in  the  Statute  of  Bridges 
(22  //.  8.  r.  5.),  which  is  as  follows.  After  reciting  (s.S.) 
that  in  many  parts  of  this  realm  it  cannot  be  known 
and  proved  what  hundred  &c.,  city,  borough,  &c^  ought 
of  right  to  make  bridges  decayed,  it  is  enacted  (s.  S.) 
*^  that  in  every  such  case  the  said  bridges,  if  they  be 
without  city,  or  town  corporate,  shall  be  made  by  the 
inhabitants  of  the  shire  or  riding  within  the  whidi 
the  said  bridge  decayed  shall  happen  to  be ;  and  if 
it  be  within  any  city  or  town  corporate,  then  by  the 
inhabitants  of  every  such  city  or  town  corporate." 

It  is  material,  however,  to  consider  what  is  the  state 
of  the  law  with  respect  to  the  repair  of  bridges.  Now 
it  is  to  be  remembered  that  the  Statute  of  Bridges 
created  no  nem  liabilities.  That  is  expressly  recognized 
by  the  learned  Judges  in  the  case  of  Bjex  v.  West  Riding 
of  Yorkshire  {a)  (which  has  always  been  considered  a 
leading  authority  upon  this  subject),  and  indeed  follows 
directly  from  the  reading  of  Liord  Coke  himself  upon 
the  said  statute:  and  accordingly  no  indictment  has 
been  sustained  before  or  since  the  statute  which  charged 
any  district  (including  a  city  and  town  corporate)  no^ « 
county  with  liability  to  repair  simply,  which  is  sufficient 
in  the  case  of  a  county,  because  upon  that,  as  Lord 
Coke  in  his  reading  observes,  and  is  well  known,  a  prima 

(a)  3  Eati,  342.  348.  351. 
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facie  liability  is  cast.     In  the  case  of  Bex  v.  Eccles-   Qugen*s  Bench, 

1845. 
JUld{a\  in  the  judgment  of  the  Court,  it  is  said  that  ]___ 

the  case  of  counties  and  bridge^  within  them  is  analogous  The  Quuk 
to  that  of  parishes  and  highways  situate  within  them :  The  Inbabtt- 
as  to  which  it  is  familiar  law  that  the  parish  cannot  Mi#  Sakum. 
discharge  itself  by  fixing  a  township  or  other  district 
within  it  without  shewing  immemorial  usage  as  against 
such  township  or  district.  It  has  indeed  been  ques- 
tioned, in  the  case  of  Rex  v.  The  Inhabitants  of  the  West 
Biding  of  Yorkshire  (6),  whether,  where  a  county  sought 
to  throw  the  repair  of  three  hundred  feet  of  the  highway 
at  the  end  of  and  adjoining  to  a  bridge  upon  an  inferior 
district  (township  of  Leeds),  some  consideration  for  the 
liability  of  such  district  ought  not  to  have  been  stated 
in  the  indictment.  It  was  held,  however,  that  the  state- 
ment of  immemorial  usage  was  sufficient:  but  that  such 
statement  is  in  such  case  absolutely  necessary  is  un- 
doubted* It  follows,  therefore,  that  the  statement  in 
the  Statute  of  Bridges,  *^  if  it  be  within  any  city  or  town 
corporate,  then "  to  be  made  *^  by  the  inhabitants  of 
every  such  city  or  town  corporate,"  is  to  be  understood 
with  the  qualification  which  we  have  noticed,  and  that 
the  borough  of  New  Sarum  never  could  have  been  liable 
by  virtue  of  that  statute,  the  repairs  having  always  been 
performed  by  the  county. 

The  question,  therefore,  is,  whether  the  statute  of  5  & 
6  W*  4.  c.  76.  has  had  the  effect  of  changing  the  legal 
liability.  That  such  a  change  could  only  be  effected  by 
means  of  an  act  of  parliament,  there  can  be  no  doubt. 
That  the  act  in  question  was  passed  without  reference 
to  the  case  which  has  arisen,  and  was  wholly  unforeseen 

(a)  1  B.  j-  AU.  348.  355.  359.  (6)  4  j9.  j-  AUL  623. 
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amongst  the  extensive  alterations,  entirely  of  a  different 
description,  then  in  contemplationy  we  have  already  had 
occasion  to  observe.  It  may  be  an  inconvenience  perhaps, 
and  an  inconsistency,  that  the  part  of  Fisherton  Aftger 
which  is  now  within  this  borough  should  be  relieved 
from  all  contribution  towards  the  county  rate,  and  that 
a  bridge  situated  within  the  extended  limits  of  the 
borough  should  be  still  repaired  by  the  county,  deprived 
by  the  effect  of  the  act  of  parliament  of  any  assistance 
from  the  newly  added  part  of  the  borough.  But  the 
case  of  a  bridge  such  as  this  will  remain  as  before,  at 
least  common  to  tlie  borough  and  the  county :  and,  con- 
sidering that  the  inhabitants  of  the  borough  have  to 
sustain  alone  the  borough  rate,  there  would  be  some 
inconvenience  in  casting  upon  them  also  the  entire 
charge  of  maintaining  the  bridge,  which,  before  the 
newly  added  part  of  the  borough,  they  only  shared  with 
the  rest  of  the  county.  At  all  events  it  seems  to  us  to 
be  a  case  for  legislative  interference,  if  required,  and 
that  it  is  safer  to  allow  the  inconvenience  to  continue 
than,  by  doubtful,  it  may  be  somewhat  forced,  con- 
struction, to  change  the  legal  liability  which  before  the 
passing  of  the  act  had  long  been  settled. 

Upon  the  whole  we  are  of  opinion  that  our  judgment 
must  be  for  the  defendants. 

Judgment  for  defendants. 


IX.  VICTORIA,  957 

Queen's  Bendu 

1845. 


Doe  on  the  Demise  of  Clarke  against  Smaridge.  Wednetday, 

^  July  2d. 

EJECTMENT  for  a  messuage  and  land  in  the  parish   A  tenancy  from 
year  to  year  so 

ot  Halwell,  Devon.      Demise,  April  ISth,  1843.  long  as  both 

On  the  trial,  before  Patteson  J^  at  the  Exeter  Summer  is  determinable 

assizes,  1844,  the  Following  facts  appeared.     The  defen-  the  first"a5  well 

dant  held  of  the  lessor  of  the  plaintiff  under  a  written  ••o^'^ny  ""b- 

^  sequent  year, 

agreement  for   a   term   which   expired   at  Lady  Dat/y  unless,  in  cre- 
1842  (a).     After  that  day  he  held  over  without  any  ex-  tenancy,  the 

parties  use 

press  agreement.    He  paid  the  usual  rent  at  Midsummer,  words  shewing 
which  was  accepted  by  Clarke.  Before  Michaelmas,  1842,  template  a  te. 
Clarke  gave  the  defendant  notice  to  quit  at  Lady  Day^  yt^at^lewt*! 
1843.     Defendant  did  not  quit  at  that  time:  and  after  ^i^e Tenant, 

that  time  Clarke  distrained  for  balance  of  the  rent  due  *.*  the  expira- 
tion of  a  term 

at  Lady  Day,  1843.    The  defendant's  counsel  contended  of  years,  held 

OTer,  and  the 

that,  by  his  continuing  to  hold  after  Lady  Day^  1842,  a  landlord  re- 
ceived rent 
new  tenancy  commenced,  from  year  to  year;  and  that  from  him: 

such  tenancy  must  necessarily  be  for  two  years  certain.  Undiord  might, 
The  learned  Judge  was  of  opinion  that  the  doctrine  of  a  not?ce,*requtre 
tenancy  from  year  to  year  enuring  for  two  years  at  least  *JJ™  ^d^"f 'k' 
did  not  apply  to  a  holdinir  over  after  the  determination  fi>*t  year  after 

^^  J  ^  the  term  of 

of  a  lease  for  a  year  certain :  and  he  refused  to  nonsuit  years  had  ex- 
pired, 
on  the  objection.    He  told  the  jury  that  the  continuance 

of  the  relation  of  landlord  and  tenant,  between  Clarke 
and  the  defendant,  after  Lady  Day  1842,  was  clear 
from  the  distress ;  but  that  Clarke  was  entitled  to  re- 
cover the  premises  after  the  expiration  of  one  year, 
unless  the  evidence  shewed  an  agreement  for  a  longer 

(a)  Between  Clarice  and  defendant,  date<l  SOth  April,  1839,  for  three 
years  from  25th  March,  1839. 
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'__  jury  (a).     Verdict  for  plaintiff.     Cramdery  in  the  ensuing 


Doidem.      term,  obtained  a  rule  to  shew  cause   why  a  nonsuit 
V*  should  not  be  entered. 

Smariogb. 

CocJcbum  and  Barstow  now  shewed  cause,  and  Crawder 
supported  the  rule.  Besides  the  cases  mentioned  in  the 
judgment  of  the  Court,  the  following  authorities  were 
referred  to :  Right  dem.  Flower  v.  Darby  (i),  Jermer  t. 
Clegg  (c),  Murgatrqyd  and  Wilkes  v.  ■  (rf),  4  Bac. 

Abr.  839  (7th  ed.),  tit.  Leasesand  Terms  for  years  (L)  3, 
Doe  dem.  Robinson  v.  Dobell  (^),  Berrey  v.  Undley  {g\ 
Roe  dem,  Bree  v.  Lees  (A).  The  judgment  of  the  Court 
makes  a  further  report  of  the  argument  unnecessary. 

Cur.  adv.  xmlL 


Lord  Denman  C.  J.,  in  the  same  vacation  {July  9tb), 
delivered  the  judgment  of  the  Court  After  stating  the 
facts  (which  are  set  forth  verbatim  from  the  judgment, 
p.  957,  ante  (f ) ),  his  Lordship  proceeded : 

It  is  plain  that,  under  those  circumstances,  a  tenancy 
from  year  to  year  arose ;  and  the  question  is  whether  it 
enured  for  two  years  certain  from  Lady  Day  1842.  Now 
a  tenancy  from  year  to  year  lasts  only  so  long  as  both 
parties  please ;  that  is,  it  is  determinable  by  either  part; 
at  the  end  of  any  year,  by  giving  notice  to  quit  half  a 
year  before  the  end  of  the  year.  There  is  no  reason 
why  it  should  not  be  so  determined  at  the  end  of  the 
first  year,  as  well  as  at  the  end  of  any  subsequent  year, 

(a)  See  J<mes  ▼.  Sheart,  4  ^.  j*  E,  8SS. 

{b)  1  r.  R.  159.  (c)  lU.iRcK  213. 

(d)  1  7.  R,  161.     Stated  in  Right  dem.  Flower  t.  Darty, 

(0  1  Q.  B,  806.  (g)  3  Man.  i  G.  498. 

(*)  2  fr.  BL  1171. 

(t)  From  «  Hie  defendant  held  "  to  «  Ladjf  Hoy,  1843.*' 
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such  determination.     In  the  cases  of  Agard  v.  King  (a),  — 

JDoB  dexn« 

Denn  dem,  JacHin  v.  Cartwright  (J),  Bellasis  v.  Buv'^  Claree 
brick  (c),  Le^  v.  Sirudwick  (d),  -BircA  v.  Wright  {e\  Doe  smaeIdoe. 
dem.  Chadborn  v.  Gr^^  {g\  Rex  v.  Chawtan  (A),  such  ex- 
press contract  appeared  either  by  the  pleadings  or  the 
evidence.  In  this  case  there  is  no  such  express  contract, 
but  a  tenancy  for  two  years  at  least  is  supposed  to  be 
implied  of  necessity  by  law.  The  case  of  Bishop  v. 
Howard  {i)  was  cited  for  the  defendant,  some  words 
which  fell  from  Lord  Tenterden  being  supposed  to  be 
applicable ;  but  on  looking  at  that  case  it  will  be  found 
that  the  words  there  used  do  not  affect  the  present 
question :  they  shew  only  that  by  holding  over,  and 
payment  of  rent  as  rent,  a  tenancy  from  year  to  year  is 
created ;  but  they  do  not  touch  the  question  when  that 
tenancy  may  be  determined. 

We  are  of  opinion  that  the  tenancy  from  year  to 
'year  so  long  as  both  parties  please  is  determinable  at 
the  end  of  any  year,  the  first  as  well  as  any  subsequent 
year,  unless  in  the  creation  of  the  tenancy  the  parties 
use  expressions  shewing  that  they  contemplate  a  tenancy 
for  two  years  at  the  least.  Here  there  are  no  su^h 
words  :  and  the  notice  to  quit  was  therefore  sufficient. 

We  are  aware  that  this  decision  may  appear  at  vari- 
ance with  an  impression  which  has  prevailed  in  West" 
minster  HaU,  and  has  perhaps  derived  some  countenance 
from  the  words  of  Lord  Tenterden  in  Bishop  v. 
Howard  (i),  though  they  were  perfectly  unnecessary  for 

(a)  Cro,  EKx.  775.  (6)  4  Eattf  29. 

(c)  1  Salk.  209.,  S.  C,  \  Ld,  Raym,  170. 
id)  2  SdUc,  414.  (e)  1  T.  R,  378.  380. 

ig)  9A,^E,  658.  {h)  1  Q.  B.  247. 

(i)  2  B,^  C.  100. 
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that  decision.  But  the  anthorities,  when  examined, 
certainly  do  not  warrant  the  conclusion  that  has  been 
drawn  from  them,  for  the  reason  above  given :  and  it 
would  be  absurd  in  principle,  and  even  inconsistent  with 
the  contract,  to  hold  that  the  tenancy  exists  from  year 
to  year,  determinable  by  half  a  year's  notice  by  either 
party,  and  yet  to  hold  that  neither  can  give  such  notice 
during  the  first  year.     The  rule  must  be  discharged. 

Rule  discharged. 


Allen  against  Hayward. 


/^ASE,  against  the  clerk  to  the  Commissioners  of  the 


Dartford  and  Crayjord  Navigation,  who  were  sued 
in  his  name  under  stat.  3  &  4  Vict.  c.  Iv.  (local  and  per- 


By  sut  3  &  4 
Vict.  c.  !▼.,  com- 
missioners were 
appointed  for 
improving  a 
navigation ;  all 
their  powers  to 

be  executed  by  the  majority  at  a  meeting  of  not  fewer  than  three.  They  were  not  to  be 
personally  liable  on  contracts,  or  for  damages,  in  relation  to  any  thing  done  in  pursuance  of 
the  act,  but  might  be  sued  in  the  name  of  their  clerk.  At  a  meeting  duly  held  {Sotember 
12th)  the  commissioners  resolved  to  accept  a  tender  for 'executing  works  in  piirsiuoce  of 
the  act;  their  clerk  thereupon  drew  up  a  contract  according  to  the  tender,  and  the  coa- 
tractor  signed  it  {December  4th).  It  purported  to  be  made  by  A.^  B,  and  C,  *'  being  three 
of  the  commissioners  "  appointed  for  putting  the  act  in  execution,  and  recited  the  previous 
resolution  ;  but  it  was  signed  by  the  contractor  only,  and  did  not  appear  (unl^s  aa  before 
mentioned)  to  have  been  executed  or  sanctioned  by  the  majority  of  a  regular  meeting. 

Held,  that  such  contract,  made  in  consequence  of  the  above  resolution,  was  a  contract 
entered  into  by  the  commissioners  in  execution  of  their  office 

The  contractor,  by  his  agreement,  undertook  to  perform  the  works  at  certain  prices,  ac- 
cording to  plans  already  drawn  by  the  commissioners,  and  to  the  satisfaction  of  their  en- 
gineer; to  provide  machinery  and  materials,  pay  wages,  give  personal  attendance,  re- 
compense land-owners  for  injury  to  be  done  by  his  neglect  or  misfeasance,  or  that  of 
persons  employed  by  him,  and  indemnify  the  commissioners  from  actions  in  respect  thereof. 
In  executing  part  of  the  work  contracted  for  (diversion  of  a  creek)  he  made  a  drain,  whidi, 
from  a  defect  in  the  materials,  could  not  resist  water ;  and,  without  having  any  authority  to 
du  so,  he  turned  in  the  water,  which  broke  through  and  flooded  the  neighbouring  land.  The 
drain  was  not  finished  at  the  time ;  but  it  did  not  appear  that  anything  further  was  about 
to  be  done  for  the  purpose  of  securing  it,  if  the  mischief  had  not  happened. 

In  an  action  on  the  case  against  the  commissioners  (sued  by  their  clerk),  decIaratioD 
stating  that  they  made  the  diversion  and  executed  the  works  so  unskilfully  and  negligently 
that,  in  consequence  thereof,  the  water  broke  through  and  flooded  plaintiff's  land  : 

Held,  that  the  contractor  was  not  an  agent  or  s«*rvant  for  whose  misconduct  in  this  in- 
spect the  commissioners,  represented  by  their  clerk,  were  liable  at  the  nuit  of  parties  injured 
by  the  negligent  working. 

But  that  the  misfeasance  was  one  for  which,  if  committed  by  an  agent  or  servant 
whose  act  in  this  respect  was  the  act  of  the  commissioners,  they  would  have  been  so  liable. 

When  a  party  has  tendered  a  bill  of  exceptions,  qiuere  whether  he  may,  without  abandon- 
ing  such  bill,  apply  for  a  new  trial  on  a  point  wholly  distinct  from  the  grounds  of  exception. 
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sonal,  public),  "  for  improving  the  Darifoi'd  and  Cray^  Queen's  Bench, 
Jard  Creeks  in  the  'county  of  Kent^  and  for  making  a  _ 
diversion  in  the  line  of  the  said  Dartford  Creek,"  &c. 
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Allen 

The  declaration  stated  that  before  and  at  the  time     Wayward. 


of  the  committing  &c.  plaintiff  was,  and  thence  hitherto 
hath  been  &c.,  possessed  of  divers,  to  wit  200,  acres 
of  arable  land  &c,  and  200  acres  of  other  land,  &c. 
That  after  the  passing  of  the  said  act,  and  while  plaintiff 
was  so  possessed  &c.,  to  wit  on  &c.,  the  said  commis- 
sioners, under  the  said  act  of  parliament,  made  a  diver- 
sion in  the  line  of  the  said  Dartford  Creek,  and  then 
executed  divers  works  incidental  to  the  making  of  the 
said  diversion ;  and  it  then  was  the  duty  of  the  said 
commissioners  to  use  and  exercise  reasonable  care,  skill 
and  diligence  in  the  making  of  the  said  diversion  and 
the  execution  of  the  said  works :  yet  the  said  commis- 
sioners did  not,  in  the  making  of  the  said  diversion  and 
the  execution  of  the  said  works,  use  or  exercise  rea- 
sonable care,  skill  and  diligence,  but  on  the  contrary 
thereof,  to  wit  on  &c.,  "  made  the  said  diversion,  and 
executed  the  said  works,  in  so  careless,  unreasonable, 
unskilful,  negligent  and  improper  a  manner,  that,  by 
reason  and  in  consequence  of  the  want  of  such  reason- 
able care,  skill  and  diligence  in  the  making  of  the  said 
diversion  and  the  execution  of  the  said  works,  .and  from 
no  other  cause  whatever,  heretofore,  to  wit  on "  &c., 
**  and  on  divers  other  days  "  &c.,  "  divers  great  quan- 
tities, to  wit  twenty  millions  of  tons,  of  water,  flowing  in 
the  line  of  the  said  diversion,  and  which,  if  reasonable 
care,  skill  and  diligence  had  been  used  and  exercised 
by  the  said  commissioners  in  the  making  of  the  said 
diversion  and  the  execution  of  the  said  works,  would 
then  have  continued  to  flow  in  the  said  line,  burst,  ran 
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and  broke  through  the  embankment  and  sides  o(^  and 
From  and  out  of,  the  said  line ;  and  then  with  great  force 
and  violence  rushed  into,  over,  through  and  upon,  and 
overflowed,  the  said  lands  of  the  plaintiff^  and  remained 
and  continued  in  and  upon  the  same  respectively  for  a 
long  space  of  time,''  &c.     Averments  of  damage. 

Pleas.  1.  Not  Guilty.  2.  That  the  said  commis- 
sioners did  not  make  the  said  diversion,  or  execute  the 
said  works  incidental  to  the  making  of  the  said  diver- 
sion, or  any  part  thereof,  in  manner  and  form  &c: 
conclusion  to  the  country.    Issues  thereon. 

On  the  trial,  before  Lord  Denman  C.  J.,  at  the  Kad 
Spring  assizes,  1844,  the  material  facts  appeared  to  be 
as  follows. 

The  act  having  passed  in  June  1840  (a\  the  com- 
missioners, at  meetings  held  in  September  and   October^ 


(a)  The  material  parts  of  the  clauses  referred  to  in  aigument  woe  si 
follows : 

Sect  5  provides  for  the  holding  of  the  first  and  other  meetings  of  tbc 
commissioners,  and  enacts  that,  **  if  at  any  such  meeting  there  shall  not 
be  less  than  three  or  more  commissioners  then  and  there  present  wttlHS 
one  hour  after  the  time  appointed  for  such  meeting,  then  such  meeting 
shall  be  deemed  to  be  adjourned  to  the  same  day  in  the  following  we^ 
at  the  same  place  and  at  the  same  hour,  and  so  toties  quoties  until  a  ntf* 
iicient  number  of  the  said  commissioners  shall  attend  at  such  meeting ;  ttd 
no  act  of  the  said  commissioners  shall  be  valid  unless  made  or  done  si 
some  meetihg  to  be  held  by  virtue  of  this  act ;  and  all  the  powers  and 
authorities  by  this  act  granted  to,  or  vested  in  the  said  commisBOOcr^ 
shall  and  may  from  time  to  time  be  executed  by  the  majority  of  the  siid 
commissioners  present  at  any  meeting  to  be  held  under  thb  act,  the  oud- 
bcr  of  commissioners  present  at  such  meeting  not  being  less  than  three;** 
the  chairman,  where  votes  are  equally  divided,  to  have  a  casting  vote. 

Sect,  1 1  enacts  :  **  Tiiat  no  commissioner  shall  be  personally  liable  for 
any  contracts  or  agreements  which  he  may  enter  into  in  pursuance  of  this 
act,  nor  for  the  repayment  of  any  money  which  shall  be  borrowed  under 
the  provisions  hereinafter  contained,  nor  for  any  penalties  or  damage^ 
costs  or  expences,  which  may  be  incurred  in  relation  to  any  thing  done  in 
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pureiuuice  of  this  act,  nor  for  any  banker  **  &c.  (exemption  from  liability 
for  accounts  and  defaults  of  bankers,  officers,  &c.). 

Sect.  12  enacts:  <*  That  the  said  commissioners  shall  and  may  sue  and 
be  sued  in  the  name  of  their  clerk  or  treasurer  for  the  time  being,  or  of 
any  of  the  said  commissioners ;  and  no  action  or  proceeding  which  may 
be  brought  or  instituted  by  or  against  the  said  commissioners  by  ▼irtue  of 
or  on  account  of  this  act  shall  abate  or  be  discontinued  by  the  death,  sus- 
pension or  removal  of  such  clerk  or  treasurer,  or  by  the  death  of  such 
commissioner,  or  by  any  act  or  default  of  such  clerk,  treasurer  or  commis- 
sioner, done  or  suffered  without  the  direction  or  consent  of  the  said  com- 
missioners, but  such  clerk,  treasurer  or  commissioner  shall  always  be  deemed 
plaintiff'or  defendant  in  all  such  actions  and  proceedings,  except  in  cases  of 
actions  or  proceedings  prosecuted  between  the  said  commisuoners  and  their 
clerk  or  treasurer  for  the  time  being :  **  further  enactment  that,  if  a  Terdict 
be  obtained  against  the  commissioners  in  the  name  of  their  clerk,  and  the 
amount  of  verdict  and  costs  not  paid  within  two  months  after  demand,  two 
justices  may  appoint  a  person  to  receive  the  tolls  to  the  use  of  the  party  re* 
covering,  till  the  said  amount,  with  costs  Arc,  be  satisfied.  Proviso :  *<  That 
every  clerk,  treasurer  or  commissioner  as  aforesaid,  in  whose  name  any  ac- 
tion or  proceeding  may  be  instituted  or  defended  as  hereinbefore  mentioned, 
shall  always  be  reimbursed  out  of  the  monies  arising  by  virtue  of  this  act 
aU  such  costs  and  expences  as  he  shall  incur  or  shall  become  chargeable 
with  by  reason  of  his  being  so  made  plaintiff'  or  defendant,  and  shall  not 
be  personally  answerable  or  liable  for  the  same,  unless  such  action  or  pro- 
ceeding shall  have  arisen  in  consequence  of  his  own  wilful  neglect  or  de- 
fault, or  have  been  instituted  or  defended  without  the  direction  or  consent 
of  the  said  commissioners.** 

Sect.  14  authorizes  and  empowers  the  commissioners,  **  for  the  purposes 
aforesaid,  and  subject  to  the  provisions  and  restrictions  of  this  act,"  among 
other  things,  to  enter  upon  lands,  appropriate  such  parts  as  they  shall  think 
necessary  for  improving  the  creeks  and  making  the  diversion,  &&,  cut, 
dig,  &c.,  remove  materials,  and  make,  construct,  &c.,  feeders,  sluices, 
culverts,  drains  &c.,  and  generally  all  such  works  &c.,  for  improving  the 
navigation  and  making  the  diversion,  &c.,  as  they  may  think  expedient ; 
**  and  to  do  all  such  acts,  matters  and  things  as  shall  or  may  from  time  to 
time  be  deemed  by  the  said  commissioners  necessary  or  expedient  for  the 
purposes  **  of  this  act  **  or  any  of  them,  according  to  the  true  intent  and 
meaning  of  this  act,  they  the  said  commissioners,  their  engineers,  contrac. 
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will  undertake  to  execute  the  following  works  required 
for  the  improvement  of  the  Dartford  and  Crayfcd 
Navigation,  agreeably  to  your  plans  and  specificatioo, 
at  the  price  herein  mentioned,  viz."  (Here  followed 
contract  prices,  and  specification  of  the  work  to  be  per- 
formed.) "  The  whole  of  the  work  to  be  done  in  a 
substantial  and  workmanlike  manner,  and  to  the  satis- 
faction of  your  engineer,  it  being  understood  that  I  am 
to  be  allowed  T5h  per  cent,  upon  the  work  done,  as  it 
proceeds.  I  am  &c.  Jacob  BuitonJ*  The  meeting 
consisted  of  seven  commissioners :  and  they  resolfed 
that  ButiorCs  tender  should  be  accepted.  The  contract 
was  prepared  by  their  clerk,  and  was  executed,  on  Z)^ 
cember  4th,  by  the  contractor  only. 

The  instrument  was  headed  '^  Articles  of  agieement, 
made   the  4th   day  of  December  1840,  between  JUt 


tors,  agentSy  workmen  and  lerrants  doing  as  little  damage  at  maj  be  in 
the  execution  of  the  several  powers  to  them  hereby  given  or  grunted,  tnd 
the  said  commissioners  making  full  satisfaction  in  manner  herdoifter 
mentioned,  to  all  persons  and  corporations  interested  in  any  lands  vbid) 
shall  be  used  or  injured,  for  all  damage  to  be  by  them  sustained  in  or  by 
the  execution  of  all  or  any  of  the  powers  hereby  given  or  granted.** 

Sect  75  empowers  the  commissioners  to  borrow  money  oo  mortgage 
of  the  tolls  and  rates  granted  by  the  act,  and  directs  that  ^'evayndi 
mortgage  shall  be  made  by  deed  duly  stamped  under  the  hands  and  Ksb 
of  three  or  more  of  the  said  commissioners,  in  the  form  or  to  the  dlect 
following,  that  is  to  say :  By  virtue  of  an  act**  &c,  «  we, 
of  the  commissioners  of  tlie  Dartford  and  Crajiford  Navigation  appointed 
by  virtue  of  the  said  act,  in  consideration  of  the  sum  of  to 

us  paid  by  of  in  the  county  of 

do  hereby  assign  unto  the  said  ,  his  [her  or  their]  eiecuton* 

&c.,  "all  [or,  one  undivided  part  of]  the  rates  or  tolls  "  &c.,  [or,  **9oA 
proportion  *'  &c.]  '*  to  hold  **  &c.  <*  with  a  clause  of  redemption  oo  psj- 
ment  unto  the  said  his  [her  or  their]  executors,  of  tbe 

said  sum  by  tbe  said  commissioners  on  a  day  or  days  to  be  fixed  *  &c 
«  Or  in  any  other  form  or  to  any  other  eflfect  which  shall  be  agreed  opoo 
by  the  parties  thereto  as  better  adapted  to  the  circumstances  **  &c 
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TaskeTf  Edward  Hall  and  John  Harrison^  being  three  Queen*t  Bench. 

of  the  commissioners  nominated  "  &c.  "  for  putting  in    ' 

execution  an  act"  &c.  (reciting  the  date  and  title),  "of        Allen 
the  one  part,  and  Jacob  Button^  of"  &c.,  "  of  the  other      Hatward. 
part."     It  began :   "  Whereas  the  said  commissioners 
for  putting  the  said  act  in  execution  have,  pursuant  to 
the  directions  and  by  virtue  of  the  powers  and  autho- 
rities vested  in  them  by  the  said  act,  determined  and 
resolved  that  the  said  diversion  in  the  line  of  the  said 
Dartfbrd  Creek,  and  also  the  wharf,  and  such  other 
of  the  works  connected  therewith,  and   with  the  im- 
provement of  the  said  creeks,  as  are  described  in  the 
plans,"    &c.    "  drawn    and    prepared    by    Messieurs 
Easlon  and  Amos^  of"  &c.,  ^'  engineers,  and  now  pro- 
duced and  signed  by  the  said  parties  hereto  respec- 
tively, shall  be  forthwith  made  and  executed  pursuant 
and   agreeably   thereto;   and  whereas   the   said   com- 
missioners   (parties  hereto),  in  pursuance  of  the  said 
resolution,  and  for  and  on  behalf  of  themselves   and 
the  other  commissioners   for  putting   the  said   act  in 
execution,  have  contracted  and  agreed  with   the  said 
Jacob  Button  for  the  excavation  and  execution  of  the 
said  works  described  in   the   said  plans,"  &c.,  "  and 
as  the  same   are  also  specified  in   the   first   schedule 
hereunder  written,  at  and  for  the  several  prices "  &c. 
(specified  in  another  schedule).     And,  after  other  re- 
citals, not  material  here,  it  was  witnessed,  "that,  for 
carrying  the  said  agreement  into  execution,  the  said 
commissioners,  parties  hereto,  on  behalf  of  themselves 
and  the  said  other  commissioners,  on  the  one  part,  and 
the  said  Jacob  Button  on  the  other  part,  mutually  de- 
clare, contract*  and  agree  as  follows.     And  first "  &c. 
Then   followed   the   various   stipulations   of  the  con- 
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tract  (a) ;  and  it  concluded :  '^  In  witness  wbereof  the 
said  parties  hereto  bave  hereunto  set  their  hands  the 
day  and  year  first  above  written.  Jacob  Button.^  The 
clerk  signed  as  an  attesting  witness.  It  was  objected,  on 
behalf  of  the  defendant,  that  the  commissioners,  repre- 
sented by  their  clerk,  were  not  liable  as  the  employers 
of  Button  under  this  contract,  for  that  only  three  of 


(a)  Among  them  were  the  following.  "  Thmt  be,  the  said  Jttcob  Bvl- 
ton,  will  forthwith  begin,  and  in  a  good,  substantial  and  workmanlike 
manner,  on  or  befoi«  the  1st  day  of  June  1841,  complete,  perform  and  cica- 

▼ate  the  said  diversion  of  the  line  of  the  said  Dartford  Creek  *  &c.,  ^  and 
other  works  connected  therewith  **  &c.,    *'as  the  same  are  specified,  de- 
scribed or  referred  to  in  and  by  the  said  plans,  sections  and  specifications, 
and  in  the  said  first  schedule  hereunder  written  respectiTely,  including  *' 
&c. :  *'  the  same  to  be  done  and  executed  to  the  satisfaction  of  the  caid 
Jamet  EasUm**  (appointed  surveyor  of  the  works  by  the  commiasionen) ; 
*'  or  other  Uie  surveyor  of  the  said  commissioners  for  the  time  being,"  to  be 
testified  by  his  certificate :  The  contractor  to  provide  machinery,  tools, 
materials  &c.  (except  certain  articles  to  be  found  by  the  commiasiooers); 
pay   wages    &c  ;  give  personal  attendance;    make   satisfaction  to  the 
owners  or  occupiers  of  any  lands  which,  through  the  neglect,  omission 
or  mismanagement  of  the  contractor  or  persons  employed  by  him  in  the 
works,  should  be  injured  by  carrying  on  the  same,  and  to  save  bannless 
and  indemnified  the  commissioners  from  all  actions  &c,  in  consequence 
thereof.     **  And  the  said  commissioners,  parties  hereto,  in  consideration 
of  the  said  works  hereby  contracted  for  being  completed  in  manner  afore- 
said, for  themselves  and  tlie  said  other  commissioners  fur  putting  the  said 
act  in  execution  promise  and  agree  with  the  said  J.  Bvlton,  his  execu- 
tors,** &c.,  **  that,  the  said  J.  £.,  his  executors,*"  &c.,  *<  duly  executing  sod 
performing  all  and  every  the  covenants  and  agreements  on  his  and  their 
part  herein  contained,  they  the  said  commissioners  shall  and  will  pay  or 
cause  to  be  paid  to  J.  ^.,his  executors,**  &c.,  2296^  19«.  7<t  (subject  to 
certain  deductions)  "  in  manner  following  **  &c.     There  was  a  stipulated 
penalty  for  delay ;  and  in  case  of  deviation  from  the  plans  (such  deviation 
being  certified  by  the  surveyor)  the  commissioners  reserved  to  themselves 
power  to  complete  the  defective  work  according  to  the  plans,  and  retsin 
the  expences  (in  addition  to  the  penalty  for  delay)  out  of  the  sum  payable 
to  the  contractor  as  above  stated ;  the  deficiency,  if  any,  to  be  made  up  by 
the  contractor. 

A  proviso  noticed  in  the  judgment  of  the  Court  (p.  975,  976,  post) 
need  not  be  further  stated,  for  Uie  reasons  there  given. 
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them  were  parties  to  it,  whereas  seven  attended  the  Qtieen*t  Bendu 

meeting  at  which  the  tender  was  accepted,  and  from  * 

which  alone  the  authority  for  entering  into  any  cdntract  Allsn 
emanated,  and  consequently  the  act  was  not  done,  ac*  HATWjkRD. 
cording  to  stat  S  &  4  Vict.  c.  Iv.  s.  5.,  ^^  by  the  majority 
of  the  said  commissioners  present  at  any  meeting"  held 
under  that  statute.  It  was  further  objected  that  the 
contract  did  not  purport  to  be  executed  by  the  three 
commissioners  on  behalf  of  the  body  at  large. 

It  was  also  contended,  for  the  defendants,  that,  sup- 
posing the  contract  well  made,  the  commissioners  were  . 
not  liable  for  the  act  of  ButtoUi  for  that  he  was  not 
their  servant,  but  a  contractor,  independent  of  them  in 
hb  proceedings,  and  not  controllable  by  them,  although 
they  might  maintain  an  action  against  him  if  he  did 
any  thing  in  violation  of  his  contract.  Rapson  v. 
Cubitt  (a)  was  cited.  On  this,  and  the  points  before 
stated,  leave  was  reserved  to  move  for  a  nonsuit. 

As  to  the  cause  of  damage,  the  evidence  was,  that  a 
creek  or  drain  was  made  in  execution  of  the  contract, 
with  a  bank  constructed,  in  part,  of  faulty  materials. 
While  it  was  thus  imperfect,  and  before  it  had  been 
raised  to  its  intended  height,  the  water  was  let  in  by 
Button^  the  contractor.     It  penetrated  the  bank,  and 
did  the  mischief  complained  of.      The  commissioners 
had  given  no  direction  for  letting  in  the  water;  nor  was 
Button  warranted  in  doing  it  by  his  general  authority 
as  the  contractor.     It  was  stated  in  evidence  that  the 
bank,  at  the  time  in  question,  was  capable  of  being  se- 
cured, by  means  of  a  cess  or  foreland,  so  as  to  resist  the 
water.    The  defendant's  counsel  objected  that  the  proof 

(a)  9M.^W.  710. 
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did  not  support  the  declaration,  the  complaint  there 
being  that  the  mischief  resulted  from  the  negligent  ex- 
ecution of  the  works,  whereas  the  real  cause  appeared 
to  be  the  untimely  admission  of  the  water.  Lord  Dm- 
man  C.  J.,  in  summing  up,  told  the  jury  that,  unless  the 
damage  was  done  in  the  execution  of  BtUtorCs  contract, 
the  commissioners  were  not  liable  for  his  act;  that 
there  would  be  want  of  care  or  skill  in  not  making  the 
bank  strong  enough  ;  but  that,  if  the  injury  was  caused 
by  ButtorCs  unauthorised  introduction  of  the  water  at  as 
improper  time,  that  was  not  an  act  of  the  commissioners, 
nor  were  they  liable  for  the  consequence.  If,  in  the  opi- 
nion of  the  jury,  BtUiofCs  negligent  or  unskilful  execadon 
of  his  contract  caused  the  injury,  then  the  plaintiff  had 
(subject  to  the  points  reserved)  a  right  to  recover. 

The  jury  found  for  the  plaintiff.  Lord  Denman  C.  J. 
reserved  leave  to  move  for  a  nonsuit  on  the  points  re- 
served. A  bill  of  exceptions  was  also  tendered  for  the 
purpose  of  raising  the  question  whether,  assuming 
Button  to  have  caused  the  injury  by  negligent  execution 
of  a  contract  between  him  and  the  commissioners,  they, 
being  a  body  executing  public  functions,  were  liable  to 
an  action  under  stat.  3  &  4  Vict.  c.  Iv.  55. 11  and  12(a). 


(a)  This  question  was  also  raised  on  a  previous  trial  of  the  cause,  befoR 
Lord  Abingevy  at  the  summer  assises,  1842,  when  HaU  ▼.  Smith  (SBi^S' 
156)  and  Sutton  v.  Clarke  (6  Taunt.  29)  were  cited  :  and  the  Lord  Chief 
Baron  held  tliat  the  case  was  governed  by  those,  and  that  the  cooous' 
sioners,  not  being  charged  with  any  personal  negligence  or  default,  vere 
not  subjected  to  this  action  by  sUt  3  &  4  Fict.  c.  Iv.  x.  12.  A  rule  oiii 
was  obtained  for  a  new  trial ;  and  the  case  was  argued  in  Mickadmoi 
vacation  {December  5th)  1843,  before  Lord  Denman  C.  J.,  PetttP^ 
WilRami  and  Coleridge  Js.,  when  Piatt  and  Peacock  shewed  cause  agsii»^ 
the  rule,  and  Cbannell  Seijt.,  Skee  Seijt.  and  Wordnoorth  were  besrd  in 
support  of  it.  Rule  absolute  for  a  new  trial.  The  cause  was  tried  agaio 
as  stated  in  the  text ;  p.  962,  ante. 
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Sir  F.  ThesigeVi  Solicitor  General,   in  the   ensuing  dveenU  Bench. 

term  {April  18th,   1844),  moved  for  a  rule  to  shew    

cause  why  a  nonsuit  should  not  be  entered  on  the  Allxn 
points  reserved,  or  a  new  trial  had  on  the  ground  that  Hatwaed. 
the  verdict  was  against  evidence  on  the  point  left  to  the 
jury  as  above  stated.  He  argued  that  the  pendency  of  a 
bill  of  exceptions  did  not  prevent  making  such  a  motion 
on  points  entirely  unconnected  with  the  ground  of  ex- 
ception, no  direction  or  proceeding  of  the  Judge  being 
disputed  on  this  application :  and  he  referred  to  a  case 
in  the  Exchequer,  The  Atiomey-Getieral  v.  Candy  (a), 
in  which  Sir  T.  Wilde,  under  similar  circumstances, 
had  moved  for  a  new  trial  without  abandoning  a  bill 
of  exceptions  previously  tendered.  [Patteson  J.  re- 
ferred to  Pirn  V.  Curell  (i).] 

The  Court  (c)  granted  a  rule  nisi,  reserving  for  con- 
sideration the  course  to  be  adopted  if  the  Solicitor 
General  should  ultimately  wish  to  press  his  bill  of 
exceptions  {d).     In  last  Easter  term  (e\ 

C/iannell  Serjt.,  Shee  Serjt.  and  Wordsworth  shewed 
cause.  As  to  the  first  point,  it  would  be  hard  if  the 
commissioners,  having  caused  the  mischief,  could  pro- 
tect themselves  by  alleging  their  own  neglect  of  an 
observance  prescribed  merely  for  their  internal  regula- 
tion. But  the  resolution  to  accept  the  tender  was 
passed  unanimously  by  a  meeting  of  seven ;  the  works 

(a)  Not  reported.  (6)  6  M.  ^  W.  234.  267. 

(c)  Lord  Denman  C.  J  i  Patteion  and  Wighiman  Js. 

(d)  The  point  was  never  furtlier  discussed. 

(e)  April  24tb.     Before  Lord  Denman  C.  J.,  Patteton^  WUHamt  and 
Wightman  Js. 


0  Q.B.    TRINITY  VACATION, 

)iume  VII.  ^ere  performed  by  the  contractor  in  pursuance  of  the 
*  contract;  and  it  is  clear  that  the  commissioners  adopted 
Alucit  ^^  undertaking:  their  omission  to  execute  a  formil 
Iatwa&d.  agreement  cannot  be  material,  especially  against  a 
stranger  complaining  of  an  injury.  Such  a  form  could 
be  requisite  only  for  better  security  to  the  commis- 
sioners,  and  not  to  confirm  their  previous  resolution. 
The  words  of  sect.  5,  *^  no  act  of  the  said  commis- 
sioners shall  be  valid  "  &c.,  do  not  necessarily  apply 
to  the  act  of  entering  into  a  contract  in  pursuance  of 
their  resolution ;  there  are  many  acts  to  be  done  under 
the  statute  (as  those  authorized  by  sect.  14)  which,  by 
their  nature,  cannot  be  done  according  to  sect  5. 
And,  further,  it  is  not  clear  that  the  three  commis- 
sioners who  appear  to  have  made  this  contract  were  not 
the  majority  of  a  meeting  distinct  from  that  by  whidi 
the  resolution  was  passed.  At  any  rate,  there  was  do 
necessity  that  the  contract  should  purport  to  be  made 
on  behalf  of  the  whole  body :  the  form  of  mortgage, 
prescribed  by  sect.  75,  contains  no  such  recital. 

Rapson  v.  Cubitt  (a)  is  not  in  point.  There  the  de- 
fendant was  a  builder,  employed  to  make  improvements 
in  a  club  house;  and  the  person  who  caused  the  injury 
was  a  sub-contractor,  executing  an  independent  portioo 
of  work  upon  the  building;  and  this  was  the  ground  of 
decision.  Here  the  contractor  was  a  person  employed 
by  the  defendants  in  their  work,  and  under  their  imme- 
diate direction ;  and  it  is  not  necessary,  in  an  action  of 
tort,  to  shew  that  the  contract  between  them  established 
a  strict  relation  of  master  and  servant.  And,  farther, 
this  case  comes  within  the   rule  suggested  by  IMtl^ 

(a)  9  A/.  4f  r.  710. 
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dale  J.  in  Laugher  v.  Pointer  {a)  and  sanctioned  by  the  Qw««'«  liench, 
judgment  of  the  Court  of  Exchequer  in  Quarman  v.        ^^^^' 
Burnett  {b%  that  ^*  where  a  man  is  in  possession  of  fixed        Alun 
property  he  must  take  care  that  his  property  is  so  used      Hatwaeo. 
and  managed  that  other  persons  are  not  injured,  and 
that,  whether  his  property  be  managed  by  his  own  im- 
mediate servants  or  by  contractors  or  their  servants." 

A  s  to  the  last  objection,  the  evidence  clearly  shewed 
that,  whenever  the  water  was  let  in,  the  same  conse- 
quence would  have  resulted  from  the  improper  con- 
struction of  the  bank.  The  jury  have  found,  in  effect, 
that  the  injury  did  result  from  that  cause;  and  there 
was  ground  for  their  so  finding.  The  declaration, 
therefore,  is  borne  out.  And  the  allegation  of  negli- 
gence ^'  in  the  making  of  the  said  diversion  "  will  apply 
both  to  constructing  the  bank  and  to  admitting  the 
water. 

Peacockj  contra.  First :  without  proof  of  the  contract 
there  was  no  evidence  that  the  works  were  carried  on 
under  the  authority  of  the  commissioners  as  a  body; 
by  Stat.  S  &  4  Vict.  c.  Iv.  ^.11.,  12.,  it  was  essential  to 
the  maintenance  of  an  action  against  the  present  de-  « 
fendant  that  the  works  should  have  been  so  carried 
on ;  and,  therefore,  it  was  indispensably  necessary  to 
prove  that  the  contract  was  in  all  respects  legally  ex- 
ecuted. The  evidence  here  shews  a  resolution,  by  a 
competent  body  of  commissioners,  to  make  a  contract, 
but  no  actual  consent  of  such  a  body  to  the  contract 
which  was  made.  This  objection  applies  also  to  the 
argument  as  to  the  capacity  in  which  Button  was  acting 

(a)  SB.^C.  547.  56a  (6)  6  M.  4;  W.  499.  510. 
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Volume  VIL    for  the  commissioners.     All  the  authority  which  they 
derive  from  sect.  14  to  do  the  acts  there  mentiooed  b 


Allkm  subject  to  the  provisions  of  the  statute ;  and,  to  connect 
HikTWikED.  Button  with  them  in  doing  any  such  act,  it  must  appear 
that  he  was  legally  their  agent.  No  argument  can  be 
drawn  from  the  cases  in  which  persons  have  been  held 
liable  as  occupiers  of  land  for  acts  done  upon  it,  be- 
cause the  declaration  here  does  not  charge  them  as 
possessing  land :  they  are  charged  only  as  doing  cer^ 
tain  works  in  the  execution  of  powers  given  by  sect  14; 
,  and  it  must  be  shewn  that,  in  point  of  fact,  these  works 

were  done  by  them  through  the  medium  of  the  con- 
tractor. 

But,  supposing  that  Button  had  an  authority  from  the 
commissioners,  the  question  still  is,  what  he  was  autho- 
rised to  do ;  and  plearly  he  was  not  authorised  to  let  in 
the  water.  However  defective  the  bank  might  have 
been,  no  mischief  would  have  happened  but  for  the  ad- 
mission of  the  water :  that,  and  not  the  negligent  con- 
struction of  the  bank,  was  the  cause  of  injury  to  which 
the  declaration  applies :  and  the  commissioners,  not 
having  given  any  sanction  to  it,  are  no  more  liable  for 
the  misfeasance  of  Button  in  this  respect  than  they 
would  have  been  for  the  same  act  done  by  a  mere 
stranger. 

Cur.  adv.  vult. 

Lord  Denman  C.  J.,  in  this  vacation  {June  27th),  de- 
livered the  judgment  of  the  Court 

This  cause,  tried  before  me  at  the  Lent  assizes  for 
Kent  in  1844,  presented  some  difRcult  questions. 

A  rule  was  obtained  for  a  nonsuit  because  the  action 
was  not  properly  brought  against  the  clerk  to  the  com- 
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missioners.     The  twelfth  clause^  requiring  the  clerk  to  Queen*s  Bench, 

be   made  a  party  id  respect  to  acts  of  the  commis- * 

sioners,  merely  enacts  that  they  "  shall  and  may  "  "  be  Allik 
sued  in  the  name  of  their  clerk."  No  description  is  Hatward. 
given  of  the  nature  of  their  acts  for  which  he  is  to  be 
sued.  But  it  was  argued  that  they  must  be  such  as 
are  performed  by  them  in  execution  of  their  powers ; 
and  then  recourse  was  had  to  sect.  5,  which  enacts  that 
no  act  of  the  commissioners  shall  be  valid  unless  done 
at  some  meeting  of  the  commissioners,  not  less  than 
three  being  present.  Now  the  thing  done  of  which  the 
plaintiff  complained  grew  out  of  the  execution  of  a  con- 
tract thus  proved  by  the  witnesses.  The  secretary  to 
the  company  stated  some  proceedings  of  the  company 
in  September,  October  and  November ;  a  resolution  that 
their  engineer  should  make  specifications  with  a  view  to 
a  contract;  that  Button  should  be  written  to  on  the 
subject;  that  Button^  tender  should  be  accepted.  The 
contract  was  prepared  by  the  witness  (no  doubt  from 
authority,  though  he  did  not  recollect  how  given) :  he 
was  the  subscribing  witness  to  its  subsequent  execution 
by  Button*  At  the  meeting  where  the  resolution  for 
accepting  the  tender  passed  seven  commissioners  were 
present:  three  only  were  named  in  the  contract  as 
parties  to  it;  and  by  none  of  these  was  it  executed.  The 
work  was  done  by  Button  under  this  contract;  and  there 
was  no  other.  For  want  of  signing  the  contract,  it  was 
argued  that  the  commissioners  were  not  liable  in  that 
character  for  any  thing  done  under  it,  and  consequently 
could  not  be  sued  by  their  clerk :  but  we  are  of  opinion 
that  the  contract  so  agreed  upon  by  the  majority  at  a 
regular  meeting  was  made  in  execution  of  their  office, 
and  that  work  done  under  that  contract  may  be  work 

VOL.  VII.  N.  s.  3  T 
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done  by  them  as  commissioners ;  so  that  the  defendant 
may  be  properly  sued  as  their  representative,  assuming 
that,  in  other  respects,  they  are  liable. 

The  grievance  was  the  overflowing  of  the  plaintiff's 
orchard  by  drains  imperfectly  made*  A  bank,  placed 
at  first  too  close  to  an  extensive  excavation,  had  been 
moved  backward,  but  was  re-erected  of  insuflScient  ma- 
terials there  found.  Water  was  prematurely  admitted, 
which  sunk  the  bank  and  went  over  it  into  the  plaintiff's 
land.  If  a  proper  cess  had  been  made,  the  water  might 
have  passed  away  without  injury  to  the  plaintiff.  All 
this  was  done  by  Button  the  contractor ;  and  the  de- 
fendants contended  that  it  was  not  in  execution  of  the 
works  contracted  for.  I  directed  the  jury  that  the  de- 
fendant could  not  be  liable  unless  the  damage  was  done 
in  execution  of  the  contract;  stating  my  opinion  that 
there  would  be  want  of  skill  or  care  in  being  taken  bj 
surprise  by  a  bad  vein  of  soil,  and  not  making  the 
bank  sufficiently  strong  to  resist  the  water ;  but  that,  if 
the  improper  introduction  by  Button  of  the  water  bad 
caused  the  injury,  that  was  not  done  by  their  authority, 
and  they  were  not  liable  in  this  action.  The  jury  found 
for  the  plaintiff*;  and  it  now  seems  to  us  that,  if  the 
bank  was  in  itself  insufficient  and  unskilfully  con- 
structed, the  maker  of  it  is  liable  for  damage,  though 
that  may  have  been  directly  caused  by  something  wrong 
proceeding  from  another ;  and,  hence,  that,  if  the  com- 
missioners constructed  a  weak  and  dangerous  bank,  they 
would  be  liable  for  the  damage  done  by  water  impro* 
perly  let  in,  whether  by  their  servant  or  by  a  stranger, 
or  by  some  natural  accident. 

Supposing  this  to  be  true,  we  are  then  brought  to 
the  question  whether  the  commissioners  are  responsible 
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for  this  ill  construction ;  whether  the  contractor  is  to  be  QueenU  Bench, 

regarded  as  their  servant,  so  that  they  may  be  called  '___ 

the  makers  of  this  work  by  his  agency.  On  a  careful  All«n 
reference  to  Laugher  v.  Pointer  (a),  in  which  the  opi-  Haywaed. 
nions  delivered  by  Lord  Tenterden  and  Littledale  J. 
must  be  taken  to  lay  down  the  correct  law,  Randleson 
V.  Mioray  (6),  Qtiarman  v.  Burnett  (c),  MiUigan  v. 
Wedge  (d)  and  Rapson  v.  Cubitt  (^),  it  seems  perfectly 
clear  that  in  an  ordinary  case  the  contractor  to  do 
works  of  this  description  is  not  to  be  considered  as  a 
servant,  but  a  person  carrying  on  an  independent  busi-<^ 
ness,  such  as  the  commissioners  were  fully  justified  in 
employing  to  perform  works  which  they  could  not  ex- 
ecute for  themselves,  and  who  was  known  to  all  the 
world  as  performing  them.  We  find  here  none  of  the 
reasons  which  have  prevailed  in  cases  where  one  person 
has  been  held  liable  for  the  acts  of  another  as  his  ser- 
vant The  learned  Judges  who  thought  the  defendant 
liable  in  Laugher  w.  Pointer  {a)  might,  without  inconsis- 
tency,  have  held  that  these  defendants  are  not  liable. 
The  doubt  is  raised  by  the  contract,  which  expressly 
requires  that  all  such  parts  of  the  said  work  to  be  done 
by  Button  as  are  not  in  particular  manner  specified 
and  described  in  the  contract  or  the  plans  or  specifica- 
tions shall  be  executed  in  such  manner  as  the  surveyor 
of  the  said  works  for  the  time  being  shall  direct,  and  in 
a  good  and  workmanlike  manner ;  and  such  execution 
of  the  works  is  secured  by  penalties.  This  passage  of 
the  agreement  would  appear  to  take  power  from  the 
contractor,  and  keep  it  in  the  hands  of  the  com  mis* 

(a)  5  B.^  C.  547.  (6)  S  A.  ^  E.  109 

(c)  6M,  i  W,  499.  (rf)  12  A.  ^  E.  737. 

(«)  9  M.i   W.  710. 

3  T   2 


B76 

Vdume  VlL 
1845. 

Ar.LiN 

Y. 

Hat  WARD. 


Q.B.   TRINITY  VACATION, 

sioners  or  their  surveyor :  but,  whatever  may  be  its 
proper  construction  or  effect,  it  has  no  application  to 
the  present  case ;  for  the  bank  which  failed  is  a  part  of 
the  works  so  specified  and  described,  and  for  wbidi, 
therefore,  if  ill  done,  the  contractor  b  liable,  and  the 
commissioners  not. 

Rule  absolute  for  a  nonsoic. 


Wednetday, 


Doe  on  the  demises  of  Edney  and  Others 

against  Benham. 

Doe  on  the  demises  of  Edney  and  Others 
against  Sq^:^^  Billett. 


Where  a  tenant  HPHE  first  of  these  actions  was  an  ejectment  on  the 
^jt^^^  join^  demises  (My  1  st,  1 84S)  of  the  churchwardens 

^^IrilTchure^h*    ^^  overseers  of  the  parish  of  Whitchurch,  Hants,  and 
without  any       qjj  ^j^g  jqIjj^  demises  (same  date)  of  the  churchwardens 

pecuniary  ren-  *'  ^ 

der,  suchser.     onlvt  for  messuages  &C.  there  situate.     On  the  trial, 

▼ice  is  a  "rent"  /»  © 

for  which  « a      before  Patteson  J.,  at  the  Winchester  summer  assizes, 

distress  "  may  .111 

be  made,  within  184<4<,  it  appeared  that  the  tenement  in  question  was 

the  Lfm^tatfon    P^^^  of  Certain  premises,  Called  the  Church  houses,  which 

c^  27^**1^8."  ^^®  parish  officers  claimed  as   vested  in  them  under 

Sothescr-     ^^^^  59  g  g^  ^^  12.   5.  17.      A  person   named  Jama 

Yice  (under  the  *■ 

like  circum-       BiUett  occupied  the  tenement  for  many  years,  ending 

sunces)  of  .        . 

ringing  the        in  1837)  when  he  died ;  his  widow  continued  the  occa- 

church  bell  at 

suted  hours       pation  after  his  death ;  the  defendant  Benham  married 

from  Michael' 
nuu  to  Chfutnuu. 

Where  lands  have  been  held  jointly  by  the  churchwardens  and  overseers  of  a  pirish 
and  by  the  corporation  of  a  borough  in  which  it  lies,  the  latter  holding  as  trustees,  not  as 
any  special  trust  but  for  general  parochial  purposes,  the  churchwardens  and  oveiaceis  may 
bring  ejectment  for  such  lands  as  vested  in  them  by  stat  59  G,  S.  c  18.  s.  17. 
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her  grand-daughter,  and  came  to  live  with  his  wife   Queen*t  Bench. 

on  the  premises,  where  he  continued  till   the  grand-  ]__ 

mother's  death,  in  1841,  and  down  to  the  time  of  brine-       ^'  ^*"- 

.  Ednkt 

ing  this  action.  Neither  James  Billett  nor  his  successors  „  ▼• 
piud  any  money  rent ;  but  there  was  evidence  that  Billett 
held  by  the  service  of  cleaning  the  parish  church ;  that 
Billett  had  regularly  cleaned  the  church  or  paid  a  person 
by  the  week  for  doing  so ;  and  that  the  cleaning  had 
also  been  performed  by  the  occupiers  sSter  Billetfs  death, 
down  to  1841.  The  defendant's  counsel  contended  that 
the  service  of  cleaning  the  church  was  not  a  rent,  and, 
if  not,  there  had  been  no  receipt  of  rent  by  the  parish 
officers,  nor  had  any  right  to  distrain  for  such  rent 
accrued  to  them,  within  twenty  years,  and  their  claim 
was  barred  by  stat.  3  &  4  ^.  4.  c.  27.  sects.  2  and  8  {a). 
The  learned  Judge  reserved  the  point ;  and  the  plaintiff 
bad  a  verdict;  the  jury  finding  (on  questions  left  to 
them)  that  James  Billett  was  tenant  to  the  church- 
wardens and  overseers,  and  that  there  was  no  new 
taking  of  the  premises  by  the  defendant  after  the  death 
of  his  wife's  grandmother.  Craader^  in  the  ensuing 
term,  moved  for  a  rule  to  shew  cause  why  a  nonsuit 
should  not  be  entered,  or  a  new  trial  had.  He  cited 
Doe  dem.  Bobitison  v.  Hinde  {b).  A  rule  nisi  was  granted. 
In  this  vacation  (c), 

(a)  Stai.  3  ft  4  XT.  4.  c.  27.  <.  8.  enacts :  «  That  when  any  person 
■ImII  be  in  possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt 
of  any  not,  as  tenant  from  year  to  year  or  other  period,  without  any  lease 
in  writing,  the  right  of  the  person  entitled  subject  thereto,  or  of  the  person 
through  whom  he  claims,  to  make  an  entry  or  distress  or  to  bring  an 
action  to  recover  such  land  or  rent  shaU  be  deemed  to  hate  first  accrued 
fti  the  determination  of  the  first  of  such  years  or  other  periods,  or  at  the 
Init  time  when  any  rent  payable  in  respect  of  such  tenancy  shall  have  been 
receiTed  (which  shall  last  happen).** 

(6)  8  Ji:  A*  Rob.  44L 

(e)  Ju/ySd.  Before  Lord  Deaman  C.  J.,  Pdllesotif  WiUiamt  and 
Coleridge  Ju 

3  T   S 
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*  the   defendant   was,  at  least,  not  holding   under  any 
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Hon  dem.  belter  title  than  the  former  tenant ;  and  he  held  by  a 
rent,  which  was  proved  to  have  been  rendered  as  late  as 
1841.  Stat.  3  &  4  fF.  4.  c.  27.  s.  1.  declares  that,  under 
that  act,  "the  word  *rent'  shall  extend  to  all  heriots, 
to  all  services  and  suits  for  which  a  distress  may  be 
made."  And,  independently  of  this  enactment,  it  could 
not  be  contended  that  the  service,  for  example,  of 
ploughing  and  manuring  was  not  a  rent  because  no 
money  passed.  [^Coleridge  J.  If  there  be  a  rent- 
serVtce,  some  personal  duty,  fealty  at  least,  is  implied. 
Without  this,  it  is  a  rent-seek.]  In  Co.  IaU,  142  a.  (a) 
it  is  shewn  that  money  payments  are  not  essential  to  a 
rent  The  parish  officers  here,  instead  of  receiving  a 
money  rent  with  one  hand,  and  paying  for  the  service 
with  the  other,  allow  the  service  to  be  the  rent  Dot 
dem.  Robinson  v.  Hindeijb)  decides  nothing  as  to  the 
present  case.  There,  the  lessor  of  the  plaintiff  recovered, 
though  it  was  argued,  for  the  defendant,  that  keeping  a 
grindstone  on  the  premises,  to  be  used  by  the  inhabit- 
ants of  the  township  at  their  pleasure,  was  equivalent  to 
a  rent;  but  the  jury  expressly  found  that  the  land  had 
never  been  the  property  of  the  township  to  which,  if  to 
any  party,  the  rent  was  due.  [Lord  Denman  C.  J. 
That  case  was  first  tried  before  me ;  and  I  held  that  the 
keeping  a  grindstone  was  a  rent :  but,  on  discussion  of 
the  case  afterwards  in  Court,  it  was  argued  that,  to 
meet  the  provision  of  the  statute,  there  should  hare 
been  a  service  for  which  a  distress  might  be  made  (r).] 

(a)  The  passage  is  cited  at  length,  p.  982.,  post. 
(6)  ^M.^  Rob.  441. 

(c)  A  new  trial  was  granted  {June  24 tb,  184S),  but  without  decidioj 
any  point  wliich  it  was  thought  necessary  to  report. 
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It  might  for  the  service  now  in  question.     When  lands  Queen's  Bench. 

were  held  by  the  tenure  of  singing  a  mass  on  certain * 

days,   the  lord   might   distrain   if  it  was   omitted  (a).      ^°"  ^^^' 
The  question  in  this  case  is,  what,  according  to  sect.  8,  ^* 

was,  **the  last  time  when  any  rent  payable  in  respect 
of"  the  tenancy  was  '' received."  And  that  was  when 
the  church  was  cleaned  in  184<I.  The  character  of 
the  defendant's  tenancy,  under  the  circumstances  here 
proved,  is  explained,  favourably  to  the  lessor  of  the 
plaintiff,  by  the  judgments  of  the  Court  of  Exchequer 
in  Doe  dem.  Bennelt  v.  Twjier  {b)  and  the  Court  of 
Exchequer  Chamber  in  Turner  v.  Doe  dem.  Bennett  (c). 

BarstoWj  contra*  The  jury  having  found  that  no  new 
tenancy  was  created  after  the  grandmother's  death,  the 
case  turns  upon  the  character  of  the  possession  continued 
from  James  BiUetfs  time,  and  the  meaning  of  the  word 
«  rent "  in  stat  3  &  4  fF.  4.  c.  27.  s.  8.  [Patieson  J. 
The  language  of  sect.  1  cannot  limit  the  sense  of  that 
term.  An  interpretation  clause  does  not  restrain  the 
meaning.]  As  rents  are  defined  by  Littleton^  sect.  213, 
the  term  evidently  implies  something  that  lies  in  render. 
AndCo^^  says  (Co.  LiV/.  142  a.),  that  ''the  rent  must 
be  certain,  or  which  may  be  reduced  to  a  certainty." 
He  adds,  that  it  may  consist  of  other  things  than  money, 
but  all  these  are  described  as  capable  of  "delivery" 
and  as  matter  of  "  profit."  [Lord  Denman  C.  J.  "  At- 
tendance "  is  one.]  No  instance  has  been  mentioned  of 
a  distress  for  not  singing.  [Coleridge  J.  Blackstone^  in 
2  Comm»  102,  distinguishes  tenure  in  frankalmoign  from 
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tenure  by  divine  service,  '*in  which  the  tenants  were 
obliged  to  do  some  special  divine  services  in  certain;  as 
to  sing  so  many  masses,  to  distribute  such  a  sum  in 
alms,  and  the  like ;  which,  being  expressly  defined  and 
prescribed,  could  with  no  kind  of  propriety  be  called 
free  alms;  especially  as  for  this,  if  unperformed,  the 
lord   might    distrain,   without  any   complaint    to  the 
visitor."]     Probably  there  would  be  some  render  ac- 
companying the   tenure.      [Coleridge  J.     No.    Lord 
Denman  C.  J.  Certainly,  there  appears  to  be  a  diflkolty 
in  the  case  where  a  distress  is  taken  for  a  service  qd- 
performed  at  a  past  time.     The  distress  is  a  pledget 
How  long  is  it  to  be  kept  ?   Till  the  time  for  performing 
the  service  comes  round  again,  whenever  that  may  be? 
Coleridge  J.     It  may  be  taken  that,  if  the  service  was 
performed  on  the  next  occasion,  the  distress  would  be 
at  an  end.      ButL    The  same  difiiculty  arises  in  every 
case  of  a  distress  for  service  due  at  a  time  past] 


The  Court  then  desired  to  hear  the  argument  in  Doe 
dem.  Edfiey  y.John  Billett. 


In  this  case,  the  ejectment  was  also  for  messuages  in 
the  same  parish,  on  the  joint  demises  {July  1st,  1843) 
of  the  churchwardens  and  overseers,  and  on  the  joint 
demises  (same  date)  of  the  churchwardens  only.  On 
the  trial,  before  Patleson  J.,  at  the  Winchester  summer 
assizes,  184*4<,  it  appeared  that  this  action  also  was 
brought  to  recover  a  tenement,  forming  part  of  the 
Church  houses^  and  which  had  been  occupied  by  the 
defendant  The  defendant,  during  such  occupation,  paid 
no  pecuniary  rent,  but  held  by  the  service  of  rjnging  the 
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bell  of  the  parish  church  at  five  in  the  morning  and  eight   Queen's  Bench. 

in  the  evening,  from  Michaelmas  day  to  Christmas  day.  ' 

On  the  plaintiflf's  case,  the  same  point  was  raised  as 
in  Doe  v.  Benham  on  stat.  S  &  4  fF.  4.  c.  27.  s.  8.     The 
defendant's  counsel  put  ip  a  lease  of  the  premises,  granted 
in  1752  by  the  mayor  and  burgesses  of  the  borough  of 
Whitchurch  and  the  churchwardens  of  the  parish,  and 
argued  from  it  that  the  reversion,  at  that  time,  was  not 
in  the  churchwardens  alone,   and   therefore   that  the 
premises  were  not  vested  wholly  in  the  now  lessors 
of  the  plaintiflf  under  stat.  59  G.  S.  c.  12.  s.  17.     The 
learned  Judge  reserved  both  points.     As  to  the  latter, 
the  jury  found  that  the  mayor  and  bufgesses  had  a  joint 
interest  with  the  churchwardens  in  1752,  as  trustees  for 
the  parish ;  and  that  the  defendant  never  had  any  thing 
to    do   with    the    corporation.      Verdict  for  plaintiflT. 
Cramder^  in  the  ensuing  term,  obtained  a  rule  to  shew 
cause  why  a  nonsuit  should  not  be  entered,  or  the  ver- 
dict reduced  to  a  moiety  of  the  premises  mentioned  in 
the  declaration,  or  a  new  trial  had. 


BtUt  shewed  cause,  and  referred,  on  the  first  point,  to 
Ijiit.  ss.  135,  136.  It  is  sufficient  to  refer,  as  to  the 
second  point,  to  the  judgment  of  the  Court. 


Barstcno  supported  the  rule. 


Cur.  adv.  vult. 


Lord  Denman  C.J.  now  delivered  judgment  in  both 


Doe  dem.  Edney  v.  Benham. 

The  sole  question  in  this  case  is,  whether  a  tenant 
holding  a  house  of  parish  ofiicers  upon  the  condition  of 
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sweeping  the  church  is  a  tenant  from  year  to  year  within 
the  8th  section  of  stat.  3  &  4  JV.4f.c.  27.  Tliat  section 
speaks  of  ^^rent:"  and  the  1st  section,  or  interpretation 
clause,  enacts  that  the  word  *^  rent "  shall  extend  to  *'  all 
services  and  suits  for  which  a  distress  may  be  made." 
Can,  then,  a  distress  be  made  in  this  case  for  omitting 
to  sweep  the  church  ?  It  is  laid  down,  in  Co.  Uit.  142  a, 
that  ^'  rent  may  as  well  be  in  delivery  of  hens,  capons, 
roses,  spurs,  bows,  shafts,  horses,  hawks,  pepper,  comine, 
wheat,  or  other  profit  that  lieth  in  render,  office,  attend- 
ance, and  such  like,  as  in  payment  of  money : "  and 
that  for  these  things  there  may  be  a  distress. 

So  in  Co.LitU  96  a,  it  is  said  :  '^  A  man  may  hold  of 
his  lord  to  shear  all  the  sheep  depasturing  within  the 
lord's  manor;  and  tliis  is  certain  enough,  albeit  the 
lord  hath  sometime  a  greater  number,  and  sometime  a 
lesser  number  there;  and  yet  this  incertainty,  being 
referred  to  the  manor  which  is  certain,  tlie  lord  may 
distrain  for  this  uncertainty."  So  m  96  b  (a),  it  is  laid 
down  that,  if  land  be  holden  by  the  service  of  singing 
a  mass  every  Friday^  the  lord  may  distrain  for  not 
doing  it. 

We  think  that  those  authorities  sufficiently  shew  that 
a  uistress  might  be  made  for  nonperformance  of  the 
service  of  sweeping  the  church,  and  therefore  that  this 
case  is  within  the  8th  section  of  the  act.  No  question 
was  made  at  the  trial  as  to  the  sweeping  being  at  fixed 

,k 

times. 

The  rule  must  be  discharged. 

Rule  discharged. 


(o)  Utt,  Sect.  137. 
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Queen^t  Bench, 

Doe  dem.  Edney  v.  Billett.  1845. 


In  this  case  the  house  was  held  by  service  of  ringing      ^2,*  ^^^' 
the  church  bell ;  and  the  point  is  the  same  as  in  the  last       ^  ^* 

BlLL&TT. 

case. 

There  was,  however,  a  further  point,  namely  that  the 
reversion  was  shewn  to  have  been  formerly  in  the  mayor 
and  corporation  of  Whitchurch  and  of  the  churchwardens 
jointly.  It  was  therefore  contended  that  the  property 
did  not  pass  to  the  parish  officers  under  stat.  59  G.  3. 
c.  12.  5.  17. :  and  the  cases  of  Allason  v.  Stark  {a)^  At- 
tomey-Generaly.  Lemn{b)^  In  re  Paddington  Charities (c) 
and  Gotddsworth  v.  Knights  {d)  were  relied  on  for  this 
purpose  {e). 

But  we  think  that  the  finding  of  the  jury  is  conclu- 
sive on  this  point;  for  it  is  found  that  the  mayor  and 
<x>rporation  were  trustees  only  for  the  parish :  and,  as 
no  special  trust  is  found,  they  must  have  been  trustees 
for  general  parochial  purposes;  and  so  none  of  the  above 
cited  cases  apply. 

Rule  discharged. 

(a)  9  A.^  E.  255.  (b)  8  Sim.  S66. 

(e)  8  5tift.  629.  (d)  11  M.  ^  IT.  337. 

(e)  Refereoce  was  also  made  (by  Butt,  in  shewing  cause)  to  Doe  dem, 
JOiggs  ▼.  Teny,  4  A.  ^  E.  274. ;  Doe  dem,  Hobbi  ▼.  Cockell,  A  A,  ^  E. 
478. ;  and  Alderman  ▼.  NeaU,  A  M,  ^  W,  704.  He  likewise  cited  Doe 
dem,  BuOen  t.  MiUSy  2  A,  ^  E,  17. ;  Doe  dem,  Johnson  t.  Baytup,  3  A. 
ff  E,  188.;  and  Doe  dem,  WUlia  ▼.  Birchmore,  9  A,  ^  E,  662, 
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The  report  of  this  case,  decided  finally  in  last  BaAer 
term,  has  been  unavoidably  postponed. 

Carus  Wilson's  Case. 

The  writ  of        HPHE  following  order  was  made  by  Bjolfe  B. 

habeas  corpus  -i.  ,,  -n      -mm     -n    ^r-  TT  1  <*«•**  t    f 

ad  subjicien-  ^^  /t.  Af .  Bxh/c.     Upon  hearmg  Mr.  Peacock  for 

^ney!^  Charles  Cams    Wilson^  and   upon  reading  the  sevenl 

A  Baron  of 
the  Exchequer  may,  in  yacation  time,  under  slat.  1  &  2  Vict,  c.  45.  «.  !.>  and  in  excrdseof 
the  common  law  power  possessed  before  that  statute  by  the  Court  of  Q.  B.»  issue  such  vriti 
under  the  seal  of  the  Court  of  Q.  B.»  returnable  in  that  Court  in  term  time. 

He  may  do  so  on  aflSdavits  entitled  in  the  Exchequer,  inasmuch  as  the  applicatioii  nsf 
be  made  to  him  as  a  Baron  of  the  Exchequer,  upon  which  application  be  may  act,  in  Ui 
discretion,  by  making  the  writ  returnable  in  Q.  B. 

SemJf^f  that,  if  such  writ  were  obtained  by  fraudulent  representation,  this  Court  would 
quash  it  on  motion. 

But  this  Court  will  not  quash  the  writ  because  it  appears  that  the  Judge  who  itsntd  it 
abstained  from  inquiring  into  facts  which,  if  known  to  him,  might  probably  have  induced 
him  either  to  refuse  the  writ  or  only  to  grant  a  rule  Nisi.  Especially  if  such  ftcto  msj  be 
properly  returned. 

The  writ  issued,  directed  to  the  Viscount  and  Gaoler  of  Jertey,  commanding  tbco  to 
bring  up  the  body  of  W,,  to  undergo  &c.  Return,  that  the  Viscount  and  Gaoler  took,  sad 
the  Gaoler  detained,  fT.,  by  virtue  of  a  sentence  of  the  Royal  Court  of  Jnteyt  which  wsi 
set  out,  and  which  stated  that,  in  a  cause  depending  before  them,  W.,  when  the  Court  vis 
about  to  deliver  an  interlocutory  judgment,  interrupted,  by  uttering  in  the  mcMt  unbecomiog 
tone  a  protest  against  the  competency  of  the  Court ;  and  that  the  Court,  conformaHly  with 
an  article  in  the  Jersey  laws  ordering  that  all  persons  who  shall  have  been  wanting  in  rtsptti 
to  the  Bailiff  should  be  imprisoned  until  they  had  asked  pardon  and  paid  the  fine  imposed, 
and  considering  that  the  Bailiff  had  in  the  course  of  the  cause  ordered  IV,  to  be  more  re- 
spectful, condemned  JV,  to  a  fine  of  10/1  and  to  ask  pardon  of  the  Court ;  and,  W,  having 
refused  to  comply,  he  was  sent  to  prison  until  he  should  have  obeyed  :  That  the  sentence 
was  legal  according  to  the  law  of  Jersey :  That,  by  such  law,  the  Viscount  and  Gaoler 
were  obliged  to  take  and  the  Gaoler  to  detain  :  That  Uiey  had  not,  and  by  such  law  could 
not  have,  any  warrant  other  than  the  sentence  :  'lliat  the  Court  was  presided  over  by  the 
Bailiff  assisted  by  Judges  called  Jurats,  and  had  the  power  of  punishing  such  a  contcmpC 
in  the  manner  directed  by  tlie  sentence :  That  there  was  such  an  article  as  mentioned  ia 
the  sentence :  That  the  matters  in  the  sentence  were  true  :  That  the  sentence  was  reed 
aloud  in  the  hearing  of  W.,  and  was  duly  entered  in  a  book  of  record  called  The  Book 
of  Criminal  Prosecutions,  being  the  proper  book  for  the  purpose :  And  that  the  senteoct 
was  in  due  form,  and  a  sufficient  authority  for  the  taking  and  detaining.     Held, 

1.  That  affidavits  could  not  be  received  for  the  purpose  of  shewing  that  the  Royal  Court 
had  acted  inconsistently  with  the  law  of  Jersey. 

2.  That  the  return  was  not  objectionable  for  want  of  shewing  a  warrant  for  the  caption 
or  detainer. 

3.  That,  as  the  words  used  might  be,  and  were  by  the  Royal  Court  adjudged  to  have 
been,  uttered  in  such  a  manner  and  tone  as  made  tliem  contemptuous,  this  Court  would 
consider  that  there  had  been  a  contempt 

4.  That  it  sufficiently  appeared  that  JV,  had  been  sentenced  to  ask  pardon  of  the  Court  for  the 
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affidavits"  &c.,    "  I  do  order  that  a  writ  of  habeas  cor*  Q.uee7Cs  Bench, 

pm  ad  subjiciendum  issue  directed  to  John   Kandich^  [_  _ 

Gaoler  of  the  gaol  of  Her  Majesty's  gaol  in  Jersey^  and  ^   Cards 
to  John  Le  Couieur.  Viscount  of  the  said  Island,  to  brine:       .      ,      , 

'  »  o    contempt,  and 

up  to  the  Court  of  Queen's  Bench  the  body  of  Charles  '^^  ^«g»^'y  *?^- 

*  "^  prisoned  until 

Cams  Wikon;  returnable  on  the  18th  day  of  January  be  obeyed. 

Prisoner  re- 

1845.     Dated  the  2Sd  of  December  1844."  manded. 

The  rule  was  obtained  on  an  affidavit  of  IVilliam  having  been 
Busselli  sworn  before  Bolfe  B.,  and  entitled  ^*  Sworn  in  ^rnfon  behalf 
the  Exchequer."     He  deposed   that  he  had  read  an  ^a^uni^r'' 
affidavit  made  by  Mr.  Wilson,  and  believed  the  same  ^"'^^j^  ^^ 

'^  heard  against 

to  be  true.  **>«  objection, 

one  counsel 

A  copy  of  Wilson*s  said  affidavit  was  annexed.     The  was  allowed  to 

reply  in  support 

deponent  stated  therein  that  he  was  an  Englishman^  and  of  it. 
a  subject  of  Her  Majesty,  having  been  born  in  England 
and  resided  there  until  1840,  when  he  went  to  live  in 
Jersey;  and  that  he  had  in  part  resided  in  Jersey  up  to 
the  then  present  time.   That,  on  2Sd  September  then  last, 
be  was  seized  and  taken  by  the  Deputy  Viscount  of  the 
Island  of  Jersey  to  her  Majesty's  prison  there,  and  lodged 
in  the  custody  of  John  Kandich,  the  Keeper  of  the  said 
prison,  in  whose  custody  he  had  been  detained  ever  since. 
That  he  was  advised  and  believed  that  such  imprison- 
ment was  illegal.     That  on  the  23d  and  24th  September 
tben  last,  and  on  several  subsequent  occasions,  he  ^'  de- 
manded of,  and  applied  to  the  said  John  Kandich  for,  a 
copy  of  the  warrant  or  warrants  of  commitment  or  de- 
tainer under  which  he,  the  said  John  Kandich^  detained 
and  detains  this  deponent  in  his  custody;  and  that  the 
said  John  Kandich,  on  each  of  those  occasions,  told 
deponent  that  he,  the  said  John  Kandich,  had  nothing 
of  the  kind  to  give  to  deponent." 

<<  That,  on  Sunday  the  29th  day  of  September  last,  the 
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'        into  and  left  in  the  cell  where  this  deponent  was  then 

Carus        confined  a  paper  writing  in  the  words  and  figures  fbl- 

Wii  son's  Owe.  f  f  &  & 

lowing ;  that  is  to  say  : 

^^  ^  Sept.  23.  1844,  Charles  Carus  Wilson  condemned  to 
pay  a  fine  of  ten  pounds  sterling  to  Her  Majesty,  and 
to  make  an  apology  to  the  Court,  in  default  of  which  he 
is  sentenced  to  be  imprisoned  in  the  gaol  until  be  has 
obeyed  the  said  judgment.  (Signed)  J.  he  Cadeur. 
Viscount. 

''*29Sept.  1844. 
[A  true  copy.] 
" '  John  Kandich,  Gaoler.'  " 

That  be,  Wilson^  had  not  received  from  Kandichy  or 
any  other  person  on  his  behalf,  a  copy  of  any  other 
warrant,  and  verily  believed  that  Kandich  had  no  war* 
rant  whatever,  unless  the  document  of  which  the  afore- 
said was  a  copy  could  be  called  such.  ^' That  he  verily 
believes  that  the  pretence  for  this  deponent's  imprison- 
ment is  an  alleged  contempt  of  the  Royal  Court  of  Jersn/, 
or  rather  a  pretended  Royal  Court  in  Jersey;  but  this 
deponent  verily  believes  that  there  is  no  valid  judgment, 
order  or  warrant  in  existence  against  this  deponent  in 
respect  of  such  alleged  contempt,  and  that  the  Court,  as 
then  composed,  was  utterly  incompetent  to  act  as  a 
judicial  body  on  that  occasion."  That,  prior  to  his  im- 
prisonment, he  had  often  occasion  to  inquire  whether 
there  was  any  commissioner  resident  in  Jersey  duly 
authorised  by  the  Court  of  Queen's  Bench  to  take  affi- 
davits, and  was  unable  to  find  any  such  commissioner; 
and  that,  since  his  imprisonment,  he  had  again  inquired, 
and  believed  it  to  be  true  that  there  was  no  such  com- 
missioner.    That  Edward  NicoUe  was  one  of  the  twelve 
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Jurats  or  Judges  of  her  Majesty's  Royal  Court  in  Jersey;  Cm^hV  Bench, 

•*  and  deponent  verily  believes  that,  from  time  immemo-  ' 

rial,  used  and  approved  of,  the  said  Jurats  of  this  Isle  >ViL80M*«"case. 
have  been  accustomed  to  take  and  administer  oaths, 
and  solemn  declarations  or  affirmations  in  lieu  of  oaths, 
in  all  matters,  causes  and  things,  civil  or  criminal,  arising 
or  pending  in  the  Island  of  Jersey^  and  that  all  such 
oaths,"  &c,  *^  taken  by  and  before  any  one  of  the  said 
Jurats,  have  been  and  are  considered  binding  in  law 
on  the  parties  making  the  same  to  all  intents  and  pur- 
poses of  law  whatsoever. 

^^  Sworn  in  her  Majesty's  gaol  in  Jersey^  by  the  within 
named  prisoner,  Charles  Cams  Wilsoti,  this  22d  day 
of  October  1844,  before  me,  Edward  Nicolle^  Esquire, 
one  of  the  Jurats  or  Judges  of  the  Isle  of  Jersey^  who, 
from  time  to  time  immemorial,  have  been,  and  are, 
accustomed  to  make  and  administer  oaths  in  all  matters, 
civil  or  criminal,  arising  in  the  island  oi  Jersey. 

**  Before  me,  Edward  Nicollet  Jurat,  Jersey^ 

"  Charles  Cams  Wilson^ 

"  Prisoner." 

Russell^  in  his  affidavit,  verified  the  signature  of 
Mr.  NicoHe^  and  confirmed  WilsofCs  statement  as  to 
Nicolle's  authority  to  take  affidavit*;.  He  deposed  also 
to  his  own  belief  that  Wilson  was  imprisoned  with- 
out lawful  warrant  or  authority,  and  that  the  paper 
writing  mentioned  in  Wilson's  affidavit  was  the  only 
authority  for  the  detainer,  and  was  not  a  sufficient  or 
lawful  warrant,  according  to  the  laws  o(  Jersey  or  other- 
wise. He  deposed,  further,  that  a  writ  of  habeas  corpus 
was,  on  or  about  6th  November  1844,  duly  issued  out  of 
the  Court  of  Queen's  Bench,  commanding  Kandich  to 
have  the  body  of  Wilson  before  the  said  Court,  together 
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L_   Westminster^  immediately  after  the  receipt  of  the  writ. 


Wiij^tV^Case    That  deponent  was  informed    and    believed   that  id 

affidavit  was  prepared  to  prove  service  of  this  writ  od 
Kandichf  and  that  Mr.  NicoUe  was  requested  to  swear 
the  party  making  such  affidavit,  but  refused  to  do  sa 
Itussell  added  that  he  had  been  informed  and  believed 
that  there  was  no  person  in  Jersey^  competent  to  ad- 
minister the  oath,  who  would  administer  it. 

In  pursuance  of  the  above  mentioned  order  ofRol/e  R, 
the  following  writ  issued,  under  the  seal  of  this  Court 

"  Victoria'*  &c.  **  To  John  Kandick^  Keeper  of  our 
gaol  of  Jersey,  in  the  Island  of  Jersey,  and  to  John  Lt 
Coateur,  Visoount  of  said  Island,  greeting.  We  com- 
mand you  that  you  have  the  body  of  Charles  Cam 
Wilson,  detained  in  our  prison  under  your  custody,  as  it 
is  said,  together  with  the  day  and  cause  of  his  being 
taken^  and  detained,  by  whatsoever  name  he  may  be 
called  or  known,  in  our  Court  before  us,  at  Westminster, 
on  the  18th  day  of  Jantutry  next,  to  undergo  and  receive 
all  and  singular  such  matters  and  things  which  our  said 
Court  shall  then  and  there  consider  of  him  in  this  be- 
half: and  have  there  then  this  writ.  Witness  Thomas 
Lord  Denman,  at  Westminster,  the  23d  day  of  December^ 

in  the  8th  year  of  our  reign. 

"  By  the  Court, 

**  Robinson!* 

The  writ  was  indorsed  as  follows. 
*^  At  the  instance  of  Charles  Cams  Wilson, 

R.  M.  Bol/e. 
Wm.  A.  Longdate,  7.  Grat/s  Inn  Square,  London, 
Attorney  for  the  said  Charles  Cams  Wilson, 

«3rd  December  1844.'' 
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In  Hilary  term,  (11th  January)  1845,  Sir  F.  Thesi-  Queen's  Bench. 

184'5« 
ger.  Solicitor  General  (a),  obtained  a  rule  (i)   calling * 

upon   Wilson  to  shew  cause  why  the  writ  of  habeas  „,   ^^f "• 

*^  -^  Wilson  s  Case. 

corpus  should  not  be  quashed ;  and  it  was  ordered  that 
John  Kandich  and  John  Le  Couteur  should  have  to  the 
23d  of  January  to  make  a  return  to  the  writ.  The 
grounds  of  motion  were,  that  the  learned  Baron  could 
not  issue  a  writ  in  vacation  under  the  seal  of,  and  re- 
turnable in,  this  Court.  That,  if  he  had  such  power,  it 
would  not  at  any  rate  authorize  a  writ  to  run  into 
Jersey.  That  the  writ,  if  it  issued  at  all,  could  do  so 
only  under  statute  31  C  2.  c.  2.,  and  that  it  was  not  in 
conformity  with  that  statute.  And  that,  upon  the  ap- 
plication, the  learned  Baron  was  not  informed  of  facts 
which  would  have  induced  him,  had  he  known  them,  to 
exercise  a  discretion  in  refusing  the  writ. 

In  support  of  the  rule,  Thomas  Le  Breton j  Esq.,  Her 
Majesty's  Procurator  General  of  Jersey^  made  affidavit 
that  Jersey  was  governed  by  laws  and  customs  different 
from  those  of  England.  That  the  Royal  Court  there 
was  composed  of  the  Bailiff  and  twelve  Jurats,  the  two 
Crown  officers,  namely  the  Procurator  General  and  the 
Advocate  General,  the  Vicomte  or  Sheriff,  the  Greffier, 
and  other  necessary  officers  and  attendants.  That  it 
was  a  Court  of  record,  and  the  only  court  of  civil  and 
criminal  jurisdiction  in  the  island.  That  it  possessed  the 
power  of  punishing  contempts  ;  and  that  the  Keeper  of 
the  prison  of  Jersey  was  bound  to  carry  into  execution 

(a)  The  Solicitor  General  stated  that  he  was  not  acting  for  the  Crown 
in  this  case. 

(()  The  rule  nisi  was  entitled  «  In  the  Queen's  Bench,*'  and,  in  the 

margin,  "  j^     '*^|."     The  affidavite  were  entitled  «  In  the  Queen's 
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1845* 

_! tioned.     That,  by  an  article  in  a  code  of  laws  [a\  all 

Caeus        persons  who  should  fail  in  respect  to  the  Bailiff  were 
to  be  punished  by  imprisonment  until  they  should  have 
repaired  their  fault  by  asking  pardon,  and  paid  the  pecu- 
niary fine  imposed  on  them.     That,  on  2Sd  September 
1844,  during  the  sitting  of  the  Royal  Court,  Mr.  WilsM 
committed  a  contempt  of  the  Court,  and  failed  in  respect 
to  the  Bailiff,  in  the  manner  stated  in  the  sentence  of  the 
Court  after  mentioned.     The  affidavit  then  stated  tbe 
sentence,  which  makes  part  of  the   return  set  forth, 
p.  1002,  post,  and  which,  after  describing  the  contempt, 
concluded  thus(i} :  The  Court  *^has  condemned  the  said 
Mr.  Wilson  to  a  fine  of  10/.  sterling  to  Her  Majesty,  and 
to  ask  pardon  of  the  Court.     And,  the  said  Mr.  Wib/m 
having  refused  to  comply   with  the  judgment  of  the 
Court,  he  is  sent  to  prison  until  he  shall  have  obeyed.' 
The  affidavit  went   on  to   state   that   IVilson   was  ac- 
cordingly committed   to  the  custody   of  Kandichy  the 
Keeper  of  the  prison  to  which,   according  to   law,  it 
was   right   that  he   should  be   committed.      That  the 
sentence  was  read  aloud  in  his  presence  and  tliat  of  hii 
advocate.      That   the  Vicomte,  or  his  Deputy,  is  the 
officer  whose  duty  it  is  to  execute  the  sentences  of  the 
Court;  that  such  sentences  were  publicly  read  in  opei 
Court,  and  that,  where  they  inflicted  imprisonment,  the 
Vicomte  or  his  Deputy  conveyed  the  person  as  soon  tf 
possible  to  the  gaol.    That  all  such  sentences  are  opci 
to  all  parties  applying  to  read  the  same,  and  any  pe^ 
son  might  obtain  ah  official  copy.     That  an  order  (V 

(a)  Code  ofLawtfor  the  Idand  of  Jersey^  1771.  p.  163. 

(b)  Tbe  sentence  was  set  out  in  French  in  the  affidavit,  with  a 
lation. 
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sentence  in  the  form  of  that  of  23d  September  1844  is  Queen* t  Bench. 

the  only  authority,  by  the  law  and  custom  of  Jersey^  '__ 

which  is  drawn   up  or  used   in  criminal  matters   for  ^  ^**"' 

'  WiLsoM  8  Case. 

the  purpose  of  authorising  the  arrest  or  detention 
of  any  person  ordered  or  sentenced  to  be  imprisoned ; 
and  that  no  warrant  or  commitment  is  ever  drawn 
up  or  delivered  to  the  Vicomte  or  his  Deputy,  or 
the  Gaoler,  or  any  other  person,  for  authorising 
arrest,  imprisonment  or  detention.  That  the  sentence 
of  the  Court,  entered  and  recorded  in  a  book  of  re- 
cord called  ^'  Le  Livre  des  Poursuites  Criminelles,"  is 
the  only  authority  used  or  required  for  those  pur- 
poses; '^  and  every  such  arrest,  imprisonment  and 
detention  takes  place  under  and  by  virtue  of  such  act 
of  the  Court,  and  not  of  any  other  or  separate  com- 
mitment, warrant  or  authority ;  nor  is  it  necessary,  or 
required  by  the  law  of  the  said  Island,  that  any  copy 
of  such  act  should  be  made  or  delivered  to  the  Vicomte, 
hb  Deputy,  the  Gaoler,  or  any  other  person  engaged  in 
executing  or  obeying  the  same."  And  that  the  de* 
poDent  believed  that  the  administration  of  justice  in 
Jersey  would  be  impeded  if  a  facility  were  given  to  the 
issuing  of  writs  of  habeas  corpus  from  the  Courts  of 
Westminster  Hall  to  Jersey. 

Charles  de  Ste.  Croixy  Commis  au  Greffe,  or  Deputy 
Registrar,  of  the  Royal  Court,  confirmed  the  above 
statement  of  the  law  of  Jersey^  and  stated  that  con- 
tempts of  the  Royal  Court  were  considered  criminal 
offences,  or  ^^  d^its,"  and  punishable  as  such  by  fine 
and  imprisonment  at  the  instance  of  the  Procurator 
Creneral.  **  That  separate  and  distinct  books  are  kept 
for  the  entry  and  preservation  of  the  acts  or  orders  of 

3  u  2 
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!___   book  of  record  is  kept  for  the  entry  of  acts  of  said 


WiLso«*s"case.  ^"^  relating  to  criminal  matters  and  proceedings;  and 

that  all  such  orders  or  acts,  in  the  matter  of  any  con- 
tempt of  the  said  Court,  are  considered  as  acts  and  orders 
in  criminal  matters,  and  are  accordingly  entered  in  the 
books  of  ^Poursuites  Criminelles,"  or  criminal  prose- 
cutions." And  that  the  act  of  2Sd  September  1844  was 
entered  in  such  book.  That,  shortly  after  that  day,  the 
deponent  was  applied  to  for  an  office  copy  of  the  act, 
and  immediately  prepared  an  office  copy,  which,  as  be 
was  informed  and  believed,  was  delivered  to  IVilsandt 
the  end  of  that  month  or  the  early  part  of  the  next 

Edward  Nicolle^  Esq.,  Jurat,  made  affidavit  that  be 
had  declined  swearing  Mr.  Wilson  or  his  wife,  on  tbe 
ground  of  what  appeared  to  him  the  impropriety  of  tbe 
language  of  a  letter  addressed  to  him  by  Wilson;  bot 
that  he,  Mr.  NicoUe^  had  on  two  previous  occasions 
attended  at  the  prison  and  administered  an  oath  to 
Wilson.  The  Bailiff  and  ten  other  Jurats  (a)  also  made 
affidavit  that,  if  applied  to,  they  would  have  administered 
the  oath  to  Mr.  and  Mrs.  Wilson. 

In  the  same  Hilary  term  (£), 


(a)  It  was  stated,  in  the  argument,  that  the  twelAh  Jurat  was  UL 
(6)  January  SOth,  1845.  Before  Lord  Denman  C.  J.,  PiUte»nia^ 
Coleridge  Js.  A  writ  of  habeas  corpus  had  been  obtained  from  Patlaimht 
before  the  writ  was  issued  by  Rolfe  B.  Sir  F,  Thesiger,  Solicitor  GeoenI, 
in  Michaelmas  Term  1844,  obtained  a  rule  nisi  for  quashing  the  fonocr 
writ;  and,  in  Hilary  Term  1845  (January  16th,  before  Lord  Denma* 
C.  J.,  Patteson,  Colgridge  wad  Wighlman  Js.),  ITeUy  and  Peacock  ibe^ei 
cause,  and  Sir  F.  Theager,  Solicitor  General,  and  Wortley  supported  tbe 
rule.  The  Court  took  time  to  consider ;  but  no  judgment  was  proaounced, 
the  return  to  the  writ  issued  by  Rolfe  B.  having  made  the  other  writ  on* 
necessary. 
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Kelljf  and  Peacock  shewed  cause.     It  is  objected,  in   Q^^^enU  Bench. 

the  first  place,  that  the  learned  Baron  had  no  power  to  

issue  a  writ  into  this  Court.  If  that  were  so,  the  proper  ^  ^0^*8  case. 
mode  of  taking  the  objection  would  be  by  motion  to  dis- 
charge his  order,  not  to  quash  the  writ  itself,  which 
agrees  with  the  order ;  Titrquand  v.  Hawtrey  (a).  But  he 
had  power  to  order  the  writ.  Stat.  1 1  G.  4.  &  I  ^.  4. 
c.  70.  s.  4.  enacts  that  every  Judge  of  the  three  common 
law  Courts  at  Westminster^  "  to  whatever  Court  he  may 
belong,  shall  be  and  he  is  hereby  accordingly  authorised 
to  sit  in  London  and  Middlesex  for  the  trial  of  issues 
arising  in  any  of  the  said  Courts,  and  to  transact  such 
business  at  chambers  or  elsewhere,  depending  in  any  of 
the  said  Courts,  as  relates  to  matters  over  which  the 
said  Courts  have  a  common  jurisdiction,  and  as  may, 
according  to  the  course  and  practice  of  the  Court,  be 
transacted  by  a  single  Judge."  That  enactment,  indeed, 
confined  the  power  of  a  Judge,  in  cases  not  in  his  own 
Court,  to  cases  actually  depending,  and  wherein  there 
was  a  common  jurisdiction :  but  stat.  1  &  2  Vict.  c.  45. 
s.  1.,  after  reciting  the  former  provision,  enacts,  ^^That 
every  Judge  of  the  Courts  of  Queen's  Bench,  Common 
Fleas,  or  Exchequer  shall  have  equal  jurisdiction, 
power,  and  authority  to  transact  out  of  Court  such 
business  as  may,  according  to  the  course  and  prac- 
tice of  the  Court,  be  so  transacted  by  a  single 
Judge,  relating  to  any  suit  or  proceeding,  in  either 
of  the  said  Courts  of  Queen's  Bench  or  Common 
Pleas,  or  on  the  common  law  or  revenue  side  of  the 
said  Court  of  Exchequer,  or  relating  to  the  granting 
writs  of  certiorari  or  habeas  corpus,  or  the  admitting 

(a)  9  JIf.  4r  JT.  727. 

3  u  3 
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1845.  . 
*        extents  "  &c.,  "  or  relating  to  any  other  matter  or  thing 

Carus  usually  transacted  out  of  Court,  although  the  said 
Courts  have  no  common  jurisdiction  therein,  in  like 
manner  as  if  the  Judge  transacting  such  business  had 
been  a  Judge  of  the  Court  to  which  the  same  by  law 
belongs."  And  in  Leonard  WatsorCs  Case  (a)  it  was 
decided  that  a  Judge  of  the  Queen's  Bench  might,  in 
vacation,  by  the  common  law,  grant  a  habeas  corpus 
ad  subjiciendum  returnable  before  himself  at  chambers. 
Then  objections  are  taken  depending  on  the  nature 
of  the  writ  itself.  It  is  said  that  the  writ  cannot  be 
considered  as  issued  under  stat.  56  G.  S.  c.  100.,  the 
prisoner  being  confined  ^^  for  some  criminal  or  sup- 
posed criminal  matter,"  and  therefore  within  the  ex- 
ception in  sect  1.  It  is  true  that  in  Mr.  Long  Wd- 
lesleifs  Case(b)  an  attachment  for  a  contempt,  committed 
by  clandestinely  removing  a  ward  of  Chancery,  was 
considered  as  in  the  nature  of  a  criminal  proceeding 
so  far  as  regarded  the  jurisdiction  of  that  Court:  but 
the  doctrine  has  never  been  applied  to  a  habeas  corpus. 
It  is  also  said  that,  although  stat.  31  C  2.  c.  2.  5.2. 
applies  to  the  case  of  parties  detained  for  any  crime 
not  being  treason  or  felony,  the  present  writ  is  not  con- 
formable to  that  statute,  not  being  marked  ^*  per  sta- 
tutum  "  &c«,  as  required  by  sect.  S.  But  the  writ  may 
be  supported  at  common  law,  as  in  Ex  parte  Beeching(c\ 
Coleridge  J.,  in  Leonard  fValson^s  case  (rf),  cites  3  Blacht, 
Com.  131.  to  shew  that  such  a  writ  ran  at  common  law 
in  term  or  during  vacation.   {Patteson  J.  I  doubt  whether 


(a)  9  A.^E.  781.  744.  (6)  2  Ruts,  4  M  639.    Seep.6W- 

(c)  A  B.i  C  136.  (d)  9  A.ffE.  739. 
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Blackstone  be  correct  in  stating  that  the  writ  may  by  QueerCs  Bench. 

common    law   be    returnable   in   vacation.]      Leonard  '___ 

WatsorCs  Case  ia)  shews  that  he  is.  [Lord  Denman  C.  J.  Carus 
referred  to  Rex  v.  Clarke  {b)'].  The  learned  Baron  has 
therefore  exercised  only  the  common  law  power  of  this 
Court,  as  he  was  authorised  to  do  by  stat.  1  &  2  Vict. 
c.  45.  s.  2.  He  has  made  the  writ  returnable  here, 
because  it  was  a  proceeding  of  this  Court  which  he  was 
directing.  He  could,  if  there  had  been  time  before 
term,  have  made  it  returnable  before  himself  in  vaca- 
tion, acting  with  the  authority  of  a  Judge  of  this  Court; 
but  he  could  not  have  made  a  writ  of  this  Court  re- 
turnable before  himself  in  term  time. 

It  will,  however,  be  urged  that  stat.  1  &  2  Vict.  c.  45. 
is  not  binding  in  Jersey:  and  it  is  true  that  an  act  of  par- 
liament, not  naming  the  Island,  is  not  held  to  apply  there: 
but  the  rule  does  not  apply  to  such  a  provision  as  that 
in  stat.  1  &  2  VicL  c.  45.  s.  2.,  which  regulates  only  the 
mode  of  putting  this  Court  in  motion,  and  creates  no 
new  law  and  no  new  power  in  the  Court  It  might  as 
well  be  said  that,  afler  the  terms  here  were  altered  by 
stats.  II  G.  4.  &  1  W.  4.  c.  70.  5.  6.  and  I  ^PI  4.  c.  3. 
5.  3.,  the  Court,  as  to  Jersey^  could  act  only  during  the 
terms  as  they  previously  existed.  The  Regency  Act, 
51  G.  3.  c.  1.,  did  not  name  Jersey:  but  no  doubt  was 
ever  entertained  that  the  Prince  Regent  was  authorised 
to  exercise  sovereignty  over  it.  As  to  any  supposed 
misrepresentation  or  suppression  of  facts,  that  is  only  a 
ground  for  setting  aside  the  order  of  the  learned  Baron ; 
Turquand  v.  Hawlrey  (c).     The  matter  alleged  on  the 

(o)  9  A.i  E.  731.  (6)  1  Bur.  606. 

(c)  9  M.  cj  W.  727. 
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Carus 
Wilson's  Case. 


Sir 2^.  ThesigeVf  Solicitor  General,  W(niley2XiAJ,W, 
Smithy  contra.  By  common  law,  a  writ  like  this,  re- 
turnable here,  could  be  issued  only  by  a  Judge  of  this 
Court  The  power  conferred  by  stat.  31  C.  2.  c.  2.  has 
not  been  exercised,  the  writ  not  being  marked  ^per 
statutum."  Under  stat.  56  G.  3.  c.  100.  5.  1.  any 
Judge  could  issue  the  writ  returnable  in  his  own  Court, 
or  before  himself,  but  not  in  any  Court  of  which  be  was 
not  a  Judge.  Then  this  proceeding  is  said  to  be  josd* 
fiable  under  stat.  1  &  2  Vict,  c.45.  But  sect  1  of  that 
act  recites  stat  1 1  G.  4.  &  1  ^  4.  c.  70.  5.  4.,  wbidi 
related  only  to  business  depending  before  the  Courts; 
and  the  object  of  stat.  I  &  2  Vict.  c.  45.  was  merely  to 
enable  every  Judge  to  act  in  causes  where  the  Court  of 
which  he  was  a  member  had  no  jurisdiction,  not  to 
give  him  authority  in  cases  not  depending  in  Court; 
and  indeed  it  applies  only  where  some  Court  other 
than  his  own  had  exclusive  jurisdiction,  whereas  here 
the  Courts  have  a  common  jurisdiction. 

Next,  stat.  1  &  2  Vict.  c.  45.  does  not  apply  to 
Jersey^  that  Island  not  being  named  ;  1  Blaclst.  Con. 
106.,  4  Inst.  287  {a).  It  is  by  no  means  clear  that  the 
alteration  of  our  terms  by  act  of  parliament  would,  as 
suggested  on  the  other  side,  bind  Jersey.  The  Regency 
Act,  51  G.  3.  c.  1.  5.  1.,  expressly  conferred  all  the 
authorities  which  lawfully  belong  to  the  King  of  the 
United  Kingdom.  If  the  writ  be  issued  without  au- 
thority, it  is  void,  and  ought  to  be  set  aside  without 

(a)  The  case  of  Parliament  in  Ireland^  12  Rep,  109.  >  was  also  rvferred 
to. 
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setting  aside  the  Judge's  order.     In  Turquand  v.  Haw*   QueenU  Bench. 

trey  {a)  the  only  question  was  as  to  the  way  in  which    *___ 

the  Judge  had  exercised  a  power  which  undoubtedly        Carus 
belonged  to  him. 

Further,  the  learned  Baron  was  misled  by  the  affi- 
davits upon  which  h^  granted  the  rule.  EusselPs 
statement  as  to  the  inability  to  swear  affidavits,  is  dis- 
tinctly negatived.  And,  if  the  learned  Judge  had  been 
told  that  this  was  a  commitment  for  contempt,  and 
that  such  commitment  was,  by  the  law  of  Jersey^  a 
criminal  process,  that  a  formal  adjudication  had  been 
made,  and  that,  by  that  law,  no  warrant  is  necessary  for 
imprisonment,  he  would  in  his  discretion  have  refused 
the  writ.  It  is  true  that  the  writ  is  claimable  of  right ; 
but  it  does  not  issue  as  of  course.  Some  foundation 
for  the  application  must  be  shewn.  In  Leonard  Wat" 
soft's  Case  (&)  the  writ  issued  upon  affidavits  suggesting 
objections  to  the  imprisonment.  Hohkous^s  Case{c\  and 
the  authorities  there  cited,  especially  Rex  v.  Scktever{d)f 
shew  that  the  writ  may  he  refused  if  no  proper  ground 
be  laid  for  the  application.  Possibly,  iii  this  case, 
the  learned  Baron,  if  properly  informed,  would  have 
granted  a  rule  nisi  for  a  habeas  corpus,  as  was  done  in 
JB.  Blak^s  Case  (e)  and  in  Waders  Case  (g).  The  prin- 
ciple, that  granting  the  writ  at  common  law  is  not  a 
matter  of  course,  is  distinctly  asserted  by  Wilmot  C.  J., 
in  his  Opinion  on  the  writ  of  habeas  corpus{h).  Indeed, 
if  the  law  were  otherwise,  a  person  secluded  on  account 

(a)  9  Af.  I-  r.  727.  (6)  9  A.  ff  E.  731. 

(c)  SB^i  Aid,  42a     See  .9.  a  2  Chitt.  Rep.  207. 

(d)  2  Burr,  765.  (0.  2  3f .  4f  &  428. 
(g)  2  M.ff  S.  429.  note  (a). 

(A)  Notes  of  Opinions  and  Judgments,  ^c,  pp.88,  91,  &c.     And  see 
4  Bac,  Ab.  141.  (7th  ed.)  tit.  Habeas  Corpus.  (B)  13. 
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*___  violent  lunatic,  might  be  removed  for  a  time  from  proper 

Caaos  custody.  The  inexpediency  of  allowing  the  writ  to  go, 
as  a  matter  of  course^  into  every  country  subject  to  the 
British  Crown,  is  manifest:  and,  .as  to  Jeney^  the 
affidavits  expressly  assert  this.  .  {Coleridge  J.  Is  there 
any  instance  of  quashing  a  writ  of  habeas  corpus  in 
the  way  suggested  by  this  rule  ?]  A  certiorari  may  be 
quashed:  and,  in  "Rex  y.  Cowle  {a)^  JLord  Mansfidd 
treats  the  question,  whether  a  certiorari  could  go  to 
Berwick^  as  analogous  to  the  question  whether  a  habeas 
corpus  could  go  thither. 

Lord  Denman  C.  J.  The  affidavit  on  which  this 
writ  was  obtained  is  entitled  in  the  Exchequer. 

Peacock.  It  does  not  appear,  by  the  affidavits  on 
which  this  rule  was  obtained,  that  there  was  no  affidavit 
sworn  in  the  Queen's  Bench  on  applying  for  the  writ 
Even  if  it  did,  that  would  be  a  ground  only  for  moving 
to  quash  the  Judge's  order. 

Cur,  adv,  vuU, 

Lord  Denman  C.  J.,  in  the  same  term  {January 
31st),  delivered  the  judgment  of  the  Court, 

That  the  writ  of  habeas  corpus  ad  subjiciendum  has 
leg^l  force  in  the  Island  of  Jersey^  and  must  be  obeyed 
there,  is  now  admitted  on  all  hands.  Nor  can  we  be 
parties  to  the  encouragement  of  any  doubt,  whether  the 
inconveniences  that  may  possibly  arise  in  giving  effect 
to  the  writ  will  justify  us,  or  any  Judge  who  may  pos- 

(a)  3  Bur.  834.  855. 
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sess  the  power,  in  declining  the  exercise  of  it  in  behalf  Qf*een*t  Bench, 
of  any  person  who  lawfully  requires  it.  * 


The  present  question  therefore,  on  the  rule  for  ^  ^^'^vl'case. 
quashing  the  writ  issued  by  my  brother  Rolfe^  depends 
on  the  peculiar  circumstances  belonging  to  that  writ. 
Had  the  learned  Baron  power  to  issue  the  habeas  corpus? 
We  are  convinced  by  the  discussion  that  he  possesses 
that  power.  The  statute  1  &  2  FicL  c.  45.  5. 1.  uses  the 
words  habeas  corpus  in  the  most  general  and  unre- 
stricted manner.  In  any  case  we  shall  be  slow  to  con* 
trol  the  operation  of  unambiguous  words  from  any  sup- 
posed intention  of  the  legislature :  and  we  should  least 
of  all  think  ourselves  at  liberty  to  pursue  that  course 
so  as  to  restrain  the  power  to  issue  a  writ  of  habeas 
corpus. 

We  do  not  think  it  needful  to  dwell  more  particularly 
on  the  arguments  urged  at  the  bar  in  support  of  that  pro- 
position. But,  secondly,  these  affidavits  are  entitled  ^^In 
the  Exchequer : "  and  a  serious  doubt  was  felt  whether, 
80  entitled,  they  can  authorise  a  Baron  of  that  Court 
to  act  as  a  Judge  of  this,  under  the  statute  so  often 
alluded  to.  No  reference  was  made  yesterday  to  the 
rule  promulged  by  all  the  Courts  in  HiL  T.  2  fT.  4. : 
I.  4.  (a).  ^^  An  affidavit  sworn  before  a  Judge  of  any 
of  the  Courts,"  &c.,  "  shaU  be  received  in  the  Court  to 
which  such  Judge  belongs,  though  not  entitled  of  that 
Court ;  but  not  in  any  other  Court,  unless  entitled  of 
the  Court  in  which  it  b  to  be  used."  This  rule  is  not 
applicable  to  the  present  case ;  but  its  language  points 
out  a  distinction  which  we  think  is  so  applicable. 
These  affidavits  are  not  pressed  upon  us  to  be  received 
here:  they  have  been  received,  and  have  performed 

(a)  S  B.i  Ad,  375. 
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'___   perly  received  by  him  ?     It  is  enough  to  say  that  ihey 


WiL^N^s^Case.  ^^^  ^^^®  ^^^ »  ^^^^  when  they  were  laid  before  him, 

he  may  have  acted  as  a  Judge  of  the  Exchequer,  and 
had  power  to  make  his  writ  returnable  there.  It  is 
stated  that  he  was  requested  to  do  so ;  but  that  be 
himself  saw  reason  to  suggest  that  it  should  be  made 
returnable  before  us.  Then,  he  would  have  received 
them  properly  in  the  first  instance ;  and  he  had  a  dis- 
cretion as  to  the  Court  where  the  writ  should  be  made 
returnable,  and  might  lawfully,  on  these  affidavits,  send 
the  matter  before  the  Queen's  Bench. 

But,  thirdly,  a  deception  is  said  to  have  been  practised 
by  the  applicant,  inasmuch  as  he  knew  that  he  was  im- 
prisoned under  a  sentence  of  contempt  pronounced  by 
the  Royal  Court  of  Jersey^  and  fraudulently  suppressed 
that  fact.  If  the  Baron  had  been  properly  informed  of 
it,  he  would  not  (it  is  said)  have  issued  the  writ  at  once, 
but  would  either  have  required  full  information  of  such 
fact  from  the  applicant,  as*  was  done  in  Hobhous/s 
Case  (a),  or  would  have  granted  only  a  rule  nisi.  In 
either  case  there  may  possibly  be  good  reason  for  be- 
lieving, as  was  contended,  that  the  writ  would  not  have 
issued. 

It  may  be  that,  if  it  appeared  beyond  a  doubt  that  a 
fraud  had  been  practised,  the  writ  ought  to  be  quashed. 
But  of  the  fact  we  are  not  satisfied.  It  rather  seems 
that  Mr.  Wilson^  an  English  lawyer  (6),  may  have  bona 
fide  believed  that  a  warrant  for  his  commitment  was 
necessary,  and  that  either  the  absence  of  any  warrant, 

(a)  3  ^.  j-  AUL  420.     See  ^.  C.  2  ChUU  Rep.  207. 

(6)  It  was  understood  that  Mr.  Wilton  was  an  EngBth  attomej.  He 
described  himself  as  "  gentlemaD,"  ia  the  introductocy  part  of  the  ■£' 
davit  annexed  to  RtuselCi  affidaiit  (ant^,  p.  985). 
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or  the  refusal  to  shew  him  the  warrant,  would  entitle  Q»e^*»  Bench. 

him  to  his  liberation.      He  may  very  probably  have  '___ 

^  been  ignorant  that  by  the  law  of  Jersey  the  sentence  of  -wiLsoN^s^Caae. 
the  Court  was  in  itself  a  sufficient  warrant. 

If  fraud'is  not  made  out,  we  must  consider,  fourthly, 
whether  the  writ  is  to  be  set  aside  because  the  learned 
Baron  did  not  require  the  information  which  might 
have  been  given,  ue.  whether  he  has  abstained  from 
exercising  a  discretion  so  obviously  demanded  by  the 
occasion  that  we  ought  to  condemn  and  annul  what  he 
has  done.  The  strong  cases  supposed,  of  an  applica- 
tion for  producing  a  sick  man  labouring  under  an  in- 
fectious distemper,  or  a  raving  and  dangerous  maniac, 
brought  to  the  knowledge  of  the  Court,  would  shew 
an  overruling  necessity  to  which  all  other  consider- 
ations must  give  way.  But  there  is  a  wide  differ- 
ence between  such  a  state  of  things  and  the  incon- 
venient general  consequences  that  may  possibly  attend 
the  liberation  of  a  sane  man,  by  whatever  authority 
imprisoned.  We  do  not  intimate  that  a  previous  in- 
quiry would  be  wrong  where  there  is  reason  for  sup- 
posing the  prisoner  to  be  under  sentence  of  a  Court. 
On  the  contrary,  we  think  such  a  course  the  most  de- 
sirable, and  may  conjecture  that  the  learned  Judge 
would  probably,  on  more  reflection,  have  granted  a 
rule  nisi  for  that  purpose.  But  this  is  an  application 
to  quash  a  writ  actually  gone  forth.  We  find  from  the 
Master  of  the  Crown  Office  that  the  Court  held  more 
than  once,  in  26  G.  3.,  that  no  writ  of  habeas  corpus 
should  be  quashed  for  matter  that  can  be  properly  re- 
turned to  it.  As  a  general  rule,  that  is  certainly  the 
most  convenient  course,  most  just  to  the  party  applying 
for  the  writ,  and  most  in  furtherance  of  the  great  object 
for  which  our  constitution  has  appointed  it.     But,  as 
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'        own   opinion  on  these  circumstances,  and  has  so  far 

V  ^^""case    ^®'P®*^  ^^^  applicant  on  his  way  to  obtain  his  freedom, 

we  do  not  feel  ourselves  justified  in  interfering  with  his 

progress  in  the  manner  prayed. 

Rule  discharged. 


The  following  return  was  made. 

'*  We,  the  said  Johi  le  Couieur,  Viscount  of  the  laUnd  of  Jerm/t 
in  the  writ  hereunto  annexed  named,  and  John  Kandich,  Keeper  of  Her 
Majesty's  gaol  in  the  said  Island,  in  the  said  writ  also  named,  do  hereby 
certify  and  return,  in  obedience  to  the  said  writ,  that,  before  the  eoming 
of  the  said  writ  to  us,  to  wit  on  the  23d  day  of  September  ▲.  d.  1844,  ve 
did  take  into  our  custody,  and  the  said  John  Kanttich  still  does  detain  in 
custody,  the  said  Charles  Carus  Wilton,  in  the  said  writ  named,  under 
and  by  virtue  of  a  certain  sentence  of  the  Royal  Court  of  the  said  Island 
of  Jersey,  which  said  sentence  is  in  the  French  language,  and  is  u  fol- 
lows. **  (The  sentence  was  then  set  out  in  French,)  **  And  which  lud 
sentence,  being  translated  into  the  EngHsh  language,  is  as  followSi 

**  *  At  the  Royal  Court  of  the  Island  of  Jersey,  in  the  year  1844,  the 
2Sd  day  of  Septepiber :  Whereas,  in  a  cause  depending  between  Mr.  John 
Le  Gros  and  Mr.  Charles  Cams  Wilson  on  the  one  part,  and  Peler  Le 
Sueur,  Esquire,  an  advocate  of  the  bar,  on  the  other  part,  the  said  Mr. 
Wilson,  when  the  Court  was  on  the  point  of  delivering  an  icierlocutorj 
judgment  in  the  said  cause,  took  upon  himself  to  interrupt  the  Court  by 
uttering,  in  the  most  unbecoming  tone  (a),  the  following  words,^/ joilraiiify 
protest  against  the  reading  of  the  Judgment,  which  you,  itn  incompetent  Court, 
composed  of  a  Bailiff",  and  two  UtiUenant  Bailiffs,  who  have  been  recused, 
and  who  have  not  purged  themselves  of  that  recusation  etnd  have  not  tke 
power  to  do  so,  have  rendered:  the  Court,  conformably  with  the  conclusians 
of  the  Queen's  Procurator  General,  applying  the  article  of  the  code  of 
laws  which  orders  that  all  persons  who  shall  have  been  wanting  in  respect 
to  the  Bailiff,  as  representing  the  person  of  Her  Majesty,  shall  be 
punished  by  imprisonment  until  they  shall  have  made  reparation  for  die 
same  by  asking  pardon,  and  shall  have  paid  the  pecuniary  fine  impoied 
upon  them,  according  to  the  nature  of  the  oflTcnce ;  and  considering  that 
the  Bailly  has  several  times,  but  in  vain,  during  the  arguing  of  the  said 
cause,  ordered  the  said  Mr.  Wilson  to  be  more  cautious  in  his  ezpressiotts, 
and  more  respectful  in  his  conduct  towards  the  Court ;  has  condeinoed 

(a)  «  En  pronon9ant,  du  ton  le  plus  inconvenant" 
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the  said  Mr.  JfiUon  to  a  fine  of  10/.  sterling  to  Her  Majesty,  and  to  ask    Queen*s  Bench, 

pardon  of  the  Court.    And,  the  said  Mr.  WUaon  having  refused  to  comply  1845. 

with  the  judgment  of  the  Court,  he  is  sent  to  prison  until  he  shall  have 

ob««P(]  Carus 

'**'^-  Wilsons  Case. 

"  <  Frt,  Gw^ray,  Gref*.' 

**  And  we  further  certify  and  return  that  the  said  sentence  was  duly  and 
lawfuUy  made  and  pronounced  by  the  said  Royal  Court  of  Jerxyt  accord- 
ing and  in  conformity  to  the  law  then  and  still  in  force  in  the  said  Island. 
And  Uiat,  according  to  the  law  aforesaid,  the  said  sentence  was  and  is  a 
good,  valid  and  lawful  authority  and  sentence,  whereby,  and  in  obedience 
to  which,  we  were  obliged  and  empowered  to  take  into  our  custody,  and 
die  said  John  Kandich  has  been  and  is  obliged  and  empowered  to  detain 
therein,  the  said  Charles  Carus  WUwn  as  aforesaid,  and  that  we  had  and 
bave  not,  nor  according  to  the  law  of  the  said  Island  could  have  had  or 
could  have,  any  warrant  or  authority  for  so  taking  and  detaining  him, 
other  than  or  different  from  the  sentence  aforesaid. 

"  And  wc  do  further  certify  and  return  that  the  said  Island  of  Jersey  is, 
and  from  time  immemorial  has  been,  governed  by  laws  different  from 
those  of  England,     And  that,  long  before  tiie  taking  and  detaining  the 
said  Charles  Carus  Wilson^  there  was,  and  ever  since  has  been,  and  still  is, 
in  the  said  Island*  a  Court  entitled  the  Royal  Court  of  Jersey,  being  the 
said  Court  by  which  the  said  sentence  was  so  pronounced  as  aforesaid, 
and  which,  during  all  the  time  aforesaid,  has  been  and  still  is  the  only 
Court  of  criminal  and  civil  Jurisdiction  in  the  said  Island.     That  an 
appeal  lies  from  the  said  Court  to  the  Sovereign  in  Council,  and  to  no 
other  authority  or  tribunal  whatever.     That  the  said  Court,  during  all  the 
time  aforesaid,  has  been  and  is  presided  over  by  a  high  officer  entitled  tho 
Bailiff,  who  is  the  principal  civil  functionary  in  the  Island  of  Jersey,  and 
who,  while  so  presiding,  is  considered  to  represent  the  Sovereign,  assisted 
by  certain  Judges,  called,  in  the  said  Island,  Jurats.     That  the  Viscount 
of  the  said  Island  of  Jersey  is  an  oflicer  of  the  said  Court,  whose  duty  it  is 
to  lake  care  that  its  sentences  and  orders  are  carried  into  effect.     And 
that  the  Procurator  General  and  Advocate  General  of  Jersey  are  also 
officers  of  the  said  Court,  whose  duty  it  is  to  appear  and  act  on  behalf  of 
the  Crown  in  criminal  and  other  matters.     That  all  pleadings  in  the 
said  Court  have  been  and  are  delivered,  and  all  acts,  sentences  and  pro- 
ceedings of  and  in  the  said  Court  have  been  and  are  pronounced  and  ex- 
pressed, in  the  Frcrich  language.     That,  long  before  the  taking  and  de- 
taining the  said  Charles  Carus  Wilson  as  hereinbefore  mentioned,  the  said 
Royal  Court  of  Jersey,  by  the  law  of  the  said  Island,  possessed,  and  ever 
since  has  possessed,  and  still  possesses,  the  power  of  punishing  such  a 
contempt  and  disrespect  as  in  and  by  the  said  sentence  appears  and  is 
stated  to  have  been  committed  by  the  said  Charles  Carus  fVUwn  in  the 
manner  in  and  by  the  said  sentence  directed.     That,  by  an  article  in  and 
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1845.  of  the  so  taking  and  detaining  the  said  CluKrlei  Carus  Wilson  as  afomaid, 

'  was,  and  eTer  since  has  been,  and  still  is,  in  force  in  the  said  Island  f 


Carus  Jersey,  and  during  all  that  time  formed,  and  still  forms,  part  of  the  lav 

ri  iLsoM  s  \^ase* 

thereof,  it  was  and  is  directed  in  manner  following  :  (that  is  to  saj)'*  (the 

article  was  then  set  out  in  French)  :  **  which  signifies,  in  English,  'tbt 
all  persons  who  shall  have  failed  in  respect  to  the  Bailiff  (as  one  represent* 
ing  the  person  of  the  Sovereign)  shall  be  punished  by  imprisonmeot, 
until  they  have  repaired  their  &ult  by  asking  pardon,  and  have  paid  the 
pecuniary  fine  which  shall  have  been  imposed  on  them,  accoTtling  to  the 
nature  of  the  ofl^ence.*     And  we  further  certify  and  return  that,  on  the 
23d  day  of  September,  a.  d.  1844,  during  the  sitting  of  the  said  Royal 
Court  of  Jersey,  and  while  the  Bailiff  and  Jurats  were  present  and  sitting 
in  the  said  Court,  the  said  Charles  Carus  Wilson  committed  a  contempt  of 
the  said  Court,  and  failed  in  respect  to  the  Bailiff  in  the  manner  and  by 
the  misconduct  in  the  aforesdd  sentence  stated  and  set  fnth.     And  ve 
further  certify  that  the  several  matters  and  things  stated  and  set  forth  is 
the  said  sentence  are  truly  and  correctly  stated  and  set  forth.     And  tfan, 
the  said  Charles  Carus  Wilson  having  so  acted  and  spoken,  and  hanng 
committed  such  misconduct  and  disrespect  as  in  the  said  sentence  men- 
tioned, within  the  view  and  in  the  hearing  of  the  said  Court,  such  pro- 
ceedings were  thereupon  had,  and  the  said  Court,  after  due  ezamioatiin 
and  consideration  of  the  said  conduct  of  the  said  Charles  Cartu  Wilson,  an! 
after  full  opportunity  to  the  said  Charles  Carus  Wilson  to  defend,  explain 
or  apologise  for  his  said  conduct,  did,  in  conformity  with  the  law  of  the 
said  Island,  in  the  presence  and  hearing  of  the  said  Charles  Carus  WOson, 
and  of  John  Hammond,  Esquire,  being  an  advocate  practising  in  the  said 
Court  and  being  then  of  counsel  for  the  said  Charles  Carus  Wilson  in  the 
cause  in  the  said  sentence  mentioned, .  give,  make  and   pronounce  the 
aforesaid  sentence,  which  was  thereupon  read  aloud  in  the  presence  and 
hearing  of  the  said  Charles  Carus  Wilson  and  John  Hammond,  and  vas 
tliereupon  duly  entered  in  a  book  of  record  of  the   said  Court  called  Le 
Livre  des  PoursuUes  Criminelles,  being,  according  to  the  law  of  the  said 
Island,  the  proper  book  for  that  purpose.     And  we  further  certify  thst 
the  said  sentence  was  and  is,  in  every  respect,  in  due  form  of  law  accord- 
ing to  the  law  of  the  said  Island;  and  that,  upon  the  same  being  pro- 
nounced and  given  by  the  Court  as  aforesaid,  it  became  and  was,  accord- 
ing to  tlie  law  of  the  said  Island  of  Jersey,  the  duty  of  the  said  JiAn  U 
Couteur,  being  then  Viscount  of  the  said  Island,  to  cause  the  same  to  be 
carried  into  execution  as  hereafter  mentioned.     And  that,  the  said  Charia 
Carus  Wilson  having  wholly  refused  to  pay  the  said  fine  and  ask  pardon 
as  in   the  said  sentence  directed,  the  said  John  Le  Couteur,  being  uiA 
Viscount  as  aforesaid,  in  performance  of  his  duty  as  such  Viscount,  and 
in  conformity  with  the  law  of  the  said  Island,  did,  by  his  lawful  Deputy 
John  Philip  Dc  Ste.  Croix,  Deputy  Viscount  of  the  said  Islacd,  take  the 
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A«r/la  Carta  Wilson  into  his  custody,  and  convey  him  to  the  gaol  of  Q^tetCt  Dench, 
d  Island,  being  the  gaol  to  which,  according  to  the  law  of  the  said  1845« 

,  the  said  J$hH  Le  Couteur  was  bound  and  empowered  to  convey  him, 
d  there  deliver  him  into  the  custody  of  the  said  John  Xandiek,  who  was 
«  Gaoler  of  the  said  gaol,  and  the  person  into  whose  custody  the  said 
€  CouteuT  ought,  according  to  the  law  aforesaid,  to  have  delivered  him. 
be  said  John  Kandich  did  thereupon  receive  the  said  Charles  Carut 
into  his  custody*  as  such  Gaoler,  and  as,  according  to  the  law  of  the 
,  he  was  bound  to  do.  And  we  further  certify  that  the  said  Charles 
Wilion  has  ever  since  neglected  and  refused  to  pay  the  said  fine 
ask  pardon,  as  in  and  by  the  said  sentence  directed,  and  has  not  iu 
ipect  obeyed  the  sentence  of  the  said  Court,  or  expressed  any  inten- 
'  so  doing,  and  still  continues  to  be,  and  is,  liable  to  be  imprisoned 
and  by  virtue  of  the  said  sentence.  And  the  said  John  Kandich 
ies  to  be,  and  is,  bound,  by  the  law  of  the  said  Island,  to  detain 

custody  in  execution  and  by  virtue  of  the  same.  And  we  further 
that  the  said  Charles  Cams  Wilson  was  taken  into  custody  by  the 
ihn  Le  Couteur,  by  his  Deputy  as  aforesaid,  in  pursuance  of  the 
:e  aforesaid,  in  open  Court,  the  said  Court  being  then  sitting,  ond 
:cording  to  the  law  of  the  said  Island  of  Jersey^  in  force  before  and 
ever  since  the  time  of  the  taking  the  said  Charles  Carus  Wilson  into 
f  as  aforesaid,  it  was  not,  nor  is  it,  the  practice,  nor  is  it  necessary, 
ere  should  be  any  warrant  or  commitment  drawn  up  or  delivered 
ir  either  of  us,  or  to  any  other  person,  for  the  purpose  of  authoris- 

commanding  the  taking  or  detaining  in  custody  of  any  person 
)r  detained  in  custody  by  the  order  of  the  said  Royal  Court,  other 
le  sentence  of  the  said  Royal  Court ;  but  such  sentence  of  the  said 
Court  was,  during  all  the  time  aforesaid,  according  to  the  law  of 
1  Island,  a  full  and  sufficient  command  and  authority  for  that  pur- 
nd  fully  and  completely  binding  and  obligatory  upon  us  and  each 

And  we  certify  that,  by  the  law  during  all  the  time  aforesaid  and 
force  in  the  said  Island  of  Jersey,  the  sentences  of  the  said  Royal 
are  pronounced  in  open  Court,  In  the  manner  hereinbefore  men- 
:  and  that  thereupon  it  becomes  the  duty  of  the  Viscount  to  cause 
le  to  be  carried  into  execution  ;  and,  if  such  sentence  inflicts  the 
ment  of  imprisonment,  immediately  to  take  the  person  ordered  to 
risoned  and  convey  him  to  the  gaol  of  the  said  Island.  And  that 
»uch  sentence  is  entered  in  the  said  book  entitled  Le  Liore  des 
ites  Criminelles,  where  it  remains  open  to  the  inspection  of  all 
i,  and  from  which  any  person  may,  on  application,  obtain  an  official 
r  it.  That  no  other  authority  is  ever  drawn  up  or  used  for  tlie 
e  of  authorising  or  commanding  the  arrest  or  detention  of  any 
liable  or  ordered  to  be  imprisoned  in  pursuance  of  such  sentence ; 
it  no  warrant  or  commitment  is  ever  drawn  up  or  delivered  to  tlie 
nt.  Gaoler,  or  any  other  person  for  the  purpose  of  author!  iing  such 

L.  VI 1.    N.  S.  S  \ 
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Volume  VII.  taking  or  imprisonment,  or  for  any  other  purpose ;  but  that  the  feotna 

]  845.  of  the  Court  is,  according  to  the  law  of  the  Island,  the  only  sathority 

-  used  or  required  for  those  purposes.     And  every  such  arrest  tad  in- 
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Wilson's  Case    P'^"™^'^^  ttke^  place  under  and  by  virtue  of  the  sentence  of  the  Court, 

and  not  of  any  other  or  separate  commitment,  warrant  or  authority ;  oor 
is  it  necessary  or  required,  by  the  law  of  the  said  Island,  that  any  copy  of 
such  sentence  should  be  made  out  or  delivered  to  the  Vtscoant,  Gaokr, 
or  any  other  person  for  the  purpose  of  authorising  such  arrest  or  imprison- 
ment. 

And  we  do  hereby  further  certify  and  return  that  the  above  b  the  cum 
of  the  taking  and  detaining  in  custody,  as  in  the  said  writ  mentioned,  tbt 
said  Charles  Cams  Wilson,  the  body  of  which  said  Charles  Carus  WSsom  I, 
the  said  John  Xandich,  have  here  ready,  as  in  and  by  the  said  writ  is  cooi- 
manded. 

In  Hilary  Vacation,  1845  (a),  Mr.  Wilson  was 
brought  into  Court,  and  the  return  read.  Soebuct,  who 
appeared  for  Mr.  Wilson,  asked  time  to  examine  the 
return,  stating  that  he  had  only  received  his  instructions 
immediately  before  the  return  was  read.  The  Coart 
directed  that  Mr.  Wilson  should  enter  into  his  own  re- 
cognizance to  appear  on  the  22nd  of  April  in  the  term 
following.     On  that  day, 

Kelly  and  Peacock  (i),  for  Mr.Wilsonj  claimed  to  put 
in  affidavits  contradicting  the  statement  in  the  return  as 
to  the  law  of  Jersey.  The  case  is  not  as  if  a  warrant  had 
been  returned,  on  the  sufficiency  of  which  the  Court 
could  judge,  as  in  the  Case  of  the  Sheriff  of  Middlesex[c)» 
The  return  here  states  that  the  law  of  Jersey  requires  oo 

(a)  February  ISth.  Before  Lord  Denman  C  J.,  Patteaon  and  Cafe- 
ridge  Js.  Lord  Dennutn  C.  J.  stated  that  the  learned  Judges  must  be 
considered  as  assisting  each  other  in  performing  the  functions  of  a  dsglc 
judge. 

(6)  A  question  arose  as  to  the  right  of  Peacock  to  be  heard  oo  tfab 
point.  Lord  Denman  C.  J.  said  that  it  might  be  permitted  in  this  instance^ 
but  that  the  case  was  not  to  be  drawn  into  a  precedent,  the  regular  prKtict 
being  to  hear  only  one  counsel  on  a  preliminary  point 

(c)  n  jt.^  E.  273.291. 
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warrant :  the  prisoner  is  entitled  to  bring  that  question    Queen's  Bmch. 

before  the   Court«     It  is  said  that  this  is   a  criminal 

matter.   Now  the  exception  in  stat.  56  G.  3.  c.  100.  s.  1.,         Carus 

^  ^  '    Wilson's  Case. 

*^  Otherwise  than  for  some  criminal,  or  supposed  criminal 
matter/'  excludes  simply  all  cause  of  imprisonment,  not 
being  treason  or  felony,  which  is  included  in  the  words 
of  Stat.  31  C.  2.  c.  2.  s.  3.,  ^^for  any  crime,  unless  for 
felony  or  treason."  A  commitment  for  contempt  was 
never  supposed  to  be  within  stat.  31  C  2.  r.  2.  s.  3. :  at  all 
events  this  commitment  is  not  so;  for  the  judge  could  not 
follow  the  directions  of  sect  3  by  binding  the  party  to 
appear  where  the  offence  is  cognizable,  namely  in  the 
Royal  Court  of  Jersey.  It  seems  to  follow  that  stat.  56 
G.  3.  c.  100.  applies  to  this  case,  and  that  the  matter  of 
the  return  is  therefore  traversable  under  sect  3.  Sup- 
pose a  return  were  to  rely  upon  the  alleged  law  of  some 
local  Court  in  England;  could  not  the  party  imprisoned 
bring  before  this  Court  the  charters  under  which  the 
local  Court  acted?  [^Patteson  J.  If  this  be  a  mis- 
demeanour, it  is  clearly  not  within  stat.  56  G.  3.  c.  100.] 
That  is,  if  it  be  a  misdemeanour  according  to  the 
English  meaning  of  the  word,  so  as  to  be  within  stat  SI 
C  2.  c,  2.  5.  3.  If  this  application  be  disallowed  there 
is  no  remedy :  for  an  action  for  a  false  return  cannot  be 
enforced  against  parties  residing  in  Jersey. 

Sir  F.  Thesigery  Solicitor  General,  contra.  This  is 
certainly  not  a  writ  under  stat  31  C  2.  c.  2«:  but  it 
does  not  follow  that  it  is  under  stat  56  G.  3.  c.  100.  It 
is  a  common  law  writ,  as  appears  by  what  passed  at  the 
former  stage  of  the  proceedings.  Under  stat  56  G.  3.  c. 
100.  a  judge  could  make  a  writ  returnable  only  in  bis 
own  Court     And,  further,  by  the  law  of  Jersey  the  im- 
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. !_L__  analogous  to  an  attachment  for  contempt  in  an  EnjKri 


WiLWM's'case    Court.     The  law  being  distinctly  averred  in  the  return 

and  a  legal  proceeding  set  forth,   this  Court  will  not 
allow  such  matter  to  be  traversed  by  affidavits. 

Lord  Denman  C.  J.  The  return  states  that  the 
Viscount  and  the  Gaoler  bring  up  the  prisoner,  being  in 
custody,  by  virtue  of  the  sentence  of  the  Royal  0)urt 
at  Jersey^  which  has  passed  upon  the  prisoner  for  the 
contempt,  in  conformity  with  the  law  of  Jersey^  as  set 
out  in  the  return.  It  is  proposed  to  shew,  by  affidavit 
that  the  law  is  untruly  set  forth.  Without  inquiring 
whether  any  affidavit  is  receivable  at  all  in  the  case 
of  any  prisoner  under  sentence,  we  may  decide  tlie 
question  before  us  by  considering  the  principle  of  the 
exception  that  runs  through  the  whole  law  of  habeas 
corpus,  whether  under  common  law  or  statute,  namely, 
that  our  form  of  writ  does  not  apply  where  a  party 
is  in  execution  under  the  judgment  of  a  competent  Court 
If,  indeed,  it  were  proposed  to  shew  that  the  prisoner  bad 
never  been  before  such  Court  at  all,  or  that  no  such 
sentence  had  been  in  fact  given,  there  might  be  a  diffi- 
culty in  saying  that  a  traverse  to  that  effect  could  not  be 
allowed.  But,  when  it  appears  that  the  party  has  been 
before  a  Court  of  competent  jurisdiction,  which  Court 
has  committed  him  for  a  contempt  or  any  other  cause, 
I  think  it  is  no  longer  open  to  this  Court  to  enter  at  all 
into  the  subject  matter.  If  we  were  to  do  so,  we  shouki 
constitute  ourselves  a  court  of  error  from  such  other 
Court;  and  should  be  constantly  examining  whether 
the  circumstances,  the  existence  of  which  was  proved, 
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warranted  the  opinion  which  such  Court  had  formed.   Q««»*«  Bench. 

1845. 
Suppose  a  party  were  convicted  of  murder,  and  or- ' 

dered  to  be  executed  in  three  weeks,  could  we«  while  -^  ^^*"% 

'  ^  Wilson  8  Case. 

he  was  awaiting  the  execution  of  his  sentence,  receive  a 
statement  that  he  was  .improperly  convicted,  tliat  evi^ 
dence  was  improperly  admitted,  or  that  the  offence  was 
aiot  murder?  The  security  which  the  public  has  against 
the  impunity  of  offenders  is,  that  the  Court  which  tries 
must  be  considered  competent  to  convict.  We  could 
not  interfere  in  this  way  without  incurring  the  danger 
of  setting  at  large  persons  committed  for  the  worst 
offences.  Whether  the  proceeding  here  be  under  statute 
SI  C  2.  r.  2.,  or  56  G.  3.  c.  100.,  or  common  law, 
this  is  clearly  a  case  in  which  we  are  not  entitled  to 
enter  into  the  proposed  enquiry.  A  Court  within  the 
Queen's  dominions,  exercising  public  authority,  must 
be  taken  to  be  competent  to  judge  of  its  own  law» 
Whether  the  party  might  have  an  action  for  a  false 
return,  furnishes  no  test  for  us,  since  we  must  give 
credit  to  all  countries  for  providing  a  remedy  where 
there  is  a  wrong.  At  all  events,  our  judgment  is  not  to 
be  exercised  by  setting  aside  the  proceedings  of  a  com- 
petent Court.  A  question  was  raised,  not  long  ago^ 
whether  a  committal  by  the  Master  of  the  Rolls  waa 
valid  ;  and  we  held  that  we  could  not  look  at  affidavits 
to  shew  that  he  had  acted  improperly ;  In  the  Matter  of 
Clarke  {a)* 

Patteson  J.  I  am  entirely  of  the  same  opinion. 
There  is,  indeed,  a  difficulty  in  saying  under  what 
authority  this  writ  issues.     I  have  not  much  doubt  in 

(a)  2  Q.  B,  619. 
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1845* 
"__  do  not  find  the  words  "  per  statutum ;  "  and  that  statute 

w  ^^^"case    ®PP'^®^»  ^  think,  only  where  the  party  has  been  com* 

mitted  for  trial,  or  has  been  tried.  And  I  am  inclioed 
to  think  that  it  does  not  issue  under  stat.  56  G.  S. 
a  100.:  that  statute  excludes  criminal  matter  and  pro- 
cess in  civil  suits,  meaning,  as  I  understand  it,  to  except 
all  cases  of  proceedings  at  law,  and  to  include  merely 
cases  where  parties  are  detained  without  any  authority. 
It  seems,  therefore,  to  be  a  writ  at  common  law.  Whe- 
ther any  statute  gives  to  a  Baron  of  the  Exchequer,  as 
such,  power  to  issue  the  common  law  writ,  I  do  not 
know:  but,  under  stat.  1  &  2  Vict.  r. 4>5.  5. 1.,  he  may 
act  as  a  Judge  of  the  Queen's  Bench,  and  make  it  a 
proper  writ  of  this  Court.  If  the  writ  be  at  common  law, 
I  do  not  say  that  we  cannot  receive  affidavits :  I  know 
of  no  principle  upon  which  I  can  say  that.  If  it  be 
under  stat.  56  G.  3.  c.  100,  power  is  expressly  given  to 
us  to  receive  affidavits.  If  it  be  under  stat*  31  C.  2.  c2., 
we  clearly  cannot,  that  statute  giving  us  no  such  power. 
But,  assuming  it  to  be  under  stat.  56  G.  3.  c.  100.,  or  (as 
I  think  it  is)  at  common  law,  and  that  we  can  receive  af- 
fidavits, then  what  are  the  affidavits  which  we  can  receive? 
This  is  a  return,  made  by  officers  (not  by  a  Court;  a 
Court  never  makes  a  return),  that  the  prisoner  is  in 
custody  by  sentence  of  the  Court,  which  has  directed 
that  he  should  be  sent  to  prison  until  he  shall  have 
obeyed  the  order  sentencing  him  to  pay  a  fine  and  ask 
pardon  of  the  Court.  That  is  the  essential  part;  tbe 
rest  is  immaterial,  containing  a  statement  as  to  tbe  lav 
of  Jersey^  which  we  are  not  to  take  from  the  parties 
making  the  return.  The  officers  shew  that  they  act  by 
that  authority.     It  might  be  proper  to  receive  aflSdavits 
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to  shew  that  such  sentence  has  not  been  passed :  but  Queen's  Bench. 

we  cannot  receive  affidavits  impeaching  the  validity  of '__ 

the  sentence.  No  warrant  was  necessary.  Courts  in  ^jj^oii*»"c«m 
such  cases  seldom  act  by  warrant :  we  never  do.  If  a 
party  is  brought  up,  we  sentence  him  in  open  Court* 
The  same  course  is  pursued  at  the  assizes,  and  at  the 
sessions.  When  a  man  is  sentenced  to  be  hanged,  no 
warrant  issues.  The  confusion  has  arisen  merely  from 
the  language  of  stat.  31  C.  2.  c.  2.  The  only  question 
is,  whether  we  are  to  receive  affidavits  here  as  to  the 
law  oi  Jersey.  To  do  so,  after  we  have  been  told  that 
the  sentence  has  been  pronounced  in  Jersey^  would,  in 
truth,  be  entertaining  an  appeal.  But  we  cannot  re- 
view the  proceedings  of  the  Court  there. 

Williams  J.     I  am  entirely  of  the  same  opinion.     I 
agree  with  my  Lord  that  it  is  not  material  to  decide 
whether  or  not  this  writ  issued  under  the  common  law. 
But  the  supposition  most  favourable  to  Mr.  Wilson  is 
that  it  did  so.     For  what  purpose  then  are  the  affidavits 
tendered  ?     To  shew  that  the  law  of  Jersey  is  contrary 
to  that  acted  on  by  the  Royal  Court     It  is  not  neces- 
sary to  say  that  affidavits  would  be  receivable  on  any 
ground  whatever :  but,  at  all  events,  there  is  a  marked 
distinction  between  affidavits  that  are  to  shew  that  the 
party  was  never  before  the  Court  at  all,  or  that  no 
sentence  was  pronounced,  and  affidavits  to  shew  that 
there  is  no  such  law  as  that  acted  upon  by  the  Court* 
By  common  courtesy,  credit  is  given  to  Courts  which  have 
pronounced  the  law,  that  they  have  proceeded  legally.   If, 
ipdeed,  there  has  been  committed  any  gross  and  flagrant 
violation  of  natural  justice,  that  may  be  inquired  into  by 
H  discussion  of  the  matter  on  the  face  of  the  return.   But 
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Volume  FiL    we  Cannot  see  that  an  attachment  for  a  contempt  of 

'- —  Court   is   contrary   to   natural  justice.      It  constantly 

VtL»on*B  Case  issues  here ;  and  why  are  we  to  assume  that  it  may 
not  in  another  country?  The  question  is,  whether 
we  are  to  receive  affidavits  to  shew  that  the  law  b 
not  so.  I  think  we  cannot.  I  agree  that  our  de- 
cision does  not  involve  the  assumption  that  the  party 
will  have  a  remedy  in  Jersey:  but  we  must  suppose 
that  country  to  be  regulated  by  laws  administering  jus- 
tice for  every  wrong* 

WiGHTMAN  J.  I  am  of  opinion  that  the  affidavits 
cannot  be  received,  whether  this  writ  issued  at  common 
law  or  under  stat.  56  G.  S.  c.  100.  The  return  states 
the  sentence  of  a  Court,  not  denied  to  have  competent 
jurisdiction.  It  is  proposed  to  deny  upon  affidavit,  not 
matter  of  fact,  but  matter  of  law.  By  allowing  this  we 
should  in  truth  be  deciding,  upon  appeal,  whether  the 
law  has  been  rightly  pronounced  by  a  Court  of  com- 
petent jurisdiction  to  which  we  are  bound  to  give 
credit.  Without  saying  that  the  affidavits  would  be 
receivable  under  any  circumstances,  it  appears  to  me 
that  they  are  not  receivable  for  the  purpose  for  which 
they  are  now  tendered. 

Kelly  and  Peacock  then  contended  that,  on  the  state- 
ments  of  the  return,  the  prisoner  must  be  discharged.  It 
appears  that  there  was  no  warrant :  the  imprisonment 
was  therefore  illegal,  however  legal  the  return ;  Furlong 
V.  Bray  (a),  Mayhew  v.  Locke  (ft).  [Lord  Denman  C.  X 
referred  to  Van  Sandan  v.  Turner  (c)*]    Next,  the  return 

(a)  2  Sound,  183.  (6)  7  TaHfL63* 

(0  6  Q.  B.  773. 
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shews  no  contempt  authorizing  imprisonment.     In  the  Queen's  Bendu 

Case  of  the  Sheriff  of'  Middlesex  {a)  this  Court,  if  the   ' 

contempt   had    been    described    in    the    commitment,     ,  Carus 

■^  Wilson's  Case. 

would,  as  appears  by  the  judgments,,  have  been  bound 
to  enquire  whether  there  really  was  a  contempt.  The 
language  of  Lord  Ellenborougk  in  Burdett  v.  Abbot  (b) 
clearly  leads  to  the  same  doctrine.  Here  the  alleged 
contempt  is  shewn,  which  appears  to  have  consisted 
merely  in  Mr.  }Vilson's  objecting  to  the  technical  com« 
petency  of  some  of  the  Judges.  It  does  not  appear  that 
the  objection  was  not  valid,  nor  that  he  took  it  at  the 
wrong  time.  The  only  suggestion  of  any  thing  like  a 
contempt  is  the  allegation  that  he  pronounced  the  words 
in  an  unbecoming  tone.     That  is  much  too  vague. 

Sir  F*  Thesigerj  Solicitor  General,  Wortley  and  J.  W. 
Smithy  contra.  It  was  said  from  the  Bench  just  now 
that  a  warrant  was  not  necessary.  IPatiesoti  J.  I  did  say 
so ;  but  that  was  not  necessary  for  the  point  then  before 
us,  I  am  ready  to  consider  the  question  as  still  open.] 
If  all  the  return  be  read,  there  is  a  distinct  allegation 
that  no  warrant  is  necessary.  And  in  the  case  Iti  the 
vialter  of  Clarke  {c)  this  Court  held  that  an  order  was 
enough  in  the  case  of  commitment  for  contempt.  But, 
if  so  much  only  of  the  return  be  taken  as  contains  the 
sentence  of  fine  and  imprisonment,  the  question  as  to 
the  warrant  cannot  arise.  As  to  the  contempt,  the  re- 
turn shews  that  the  Court  had  entertained  the  cause; 
nothing  in  the  nature  of  a  plea  to  the  jurisdiction  could 
then  be  properly  urged.  The  objection  had  evidently 
been  made  before  and  overruled.     It  further  appears 

(a)  11  J.^  E.  273.  (6)  14  East,  1.  150* 
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Volume  viL    that    Mr.  Wilson  bad    been    repeatedly   admonished. 

_  * [Lord  Denman  C.  J.    There  is  no  statement  that  be 

^  ^''f"*        had  repeatedly  been   disrespectful.]     But,  lastly  and 

principally,  the  tone  is  said  to  have  been  unbecomii^: 
that  fact  must  be  taken  from  the  sentence;  this  Court 
cannot  examine  whedier  the  sentence  is  in  that  rqxnt 
true.  [Lord  Denman  C.  J.  For  what  was  be  to  ask 
pardon  ?]  For  the  insult  to  the  Bench,  which  the  re- 
turn alleges.  The  presumption  will  be  in  favour  of  the 
legality  of  what  the  Court  has  done ;  Rex  v.  Suddis  {a). 

Peacock  in  reply.  [Sir  F.  Thesiger^  Solicitor  General. 
The  other  side  are  not  entitled  to  the  reply.  They  have 
in  effect  shown  cause  against  the  motion  to  reroaod. 
Lord  Denman  C.  J.  Tliey  rather  were  in  the  position 
of  parties  raising  an  objection  to  the  return,  which  yoa 
answer,  and  they  reply  on  your  answer.  In  Regina  ▼. 
Baines  (b)  a  similar  course  of  argument  was  allowed.] 
The  prisoner  is  committed  till  he  asks  pardon.  It 
should  have  been  pointed  out  for  what  he  was  to  ask 
pardon.  And  he  should  not  have  been  imprisoned  till 
he  do  so,  for  he  cannot  do  so  when  he  is  in  prison. 
{Patteson  J.  He  may  send  word  that  he  is  ready  to 
ask  pardon.  It  is  just  like  the  case  of  a  bankrupt  com- 
mitted till  he  make  answer.] 

Lord  Denman  C.  J.  I  profess  to  decide  this  upon 
what  I  find  returned  as  to  the  practice  of  the  Royal 
Court.  We  give  full  credit  to  that  Court  for  knowing 
and  administering  their  own  law.  We  find  the  party 
sent  to  prison  in  consequence  of  a  supposed  contravention 

<a)  1  EaUyZOe.  314.  (()  \2  A,  ^  E.  210  ,  SIS.  iiote(c). 
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of  the  law  by  which  those  who  shew  want  of  respect  to  Queen^s  i 

184J 
the  Bailiff  are  to  be  sent  to  prison  till  they  have  asked  .* 

pardon  and  paid   the   fine   imposed.     Had   anything  w,^*"* 
positively  absurd  and  unjust  appeared,  we  might  have 
acted  as  repeatedly  has  been  done  in  cases  where  we 
have  seen  that  the  colonial  courts   have   pronounced 
judgment  against  a  party  who  had  no  opportunity  of 
making  his  defence.     But  here  it  appears  that  a  con- 
tempt was  supposed  to  have  been  committed.     That  is 
a  case  in  which  it  becomes  the  unfortunate  duty  of  a 
Court  to  act  as  both  party  and  judge,  and  to  decide 
whether  it  has  been  treated  with  contempt.     We  can- 
not decide  upon  the  face  of  this  return  that  they  have 
come  to  a  wrong  conclusion.     A  Court  may  be  in- 
sulted by  the  most  innocent  words,  uttered  in  a  peculiar 
manner  and  tone.     The  words  here  might  or  might  not 
be  contemptuous,  according  to  the  manner  in  which 
they  were  spoken:  and  that  is  what  we  must  look  ta    If 
the  words  might  be  contemptuously  spoken,  that  was 
an  ample  occasion  for  the  decision  of  the  Royal  Court 
with  which  no  other  court  can  meddle.     Every  court 
in  such  a  case  has  to  form  its  own  judgment.    We  must 
always  feel  most  unwilling  to  interfere  in   this   way: 
indeed  the  practice  has  almost  been  discontinued  for  a 
century ;  and  there  is  no  judge  who  would  not  be  ex- 
tremely grieved  at  finding  himself  compelled  to  exert 
the  power.     As  to  the  question  whether  it  sufficiently 
appears  for  what  pardon  is  to  be  asked,  I  agree  that  it 
is  shewn  to  be  for  want  of  respect.     The  Court  had 
adjudged  the  fact  of  want  of  respect,  and  had  a  right  to 
order  reparation  ;  having  called  for  it,  the  law  left  them 
no  choice  as  to  the  mode  in  which  they  were  to  enforce 
their  demand. 
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Foiume  viL        Patteson  J.     As  to  the  first  question,  it  did  not 

•  occur  to  me,  at  the  time  when  I  made  the  remarks  on 

WiLs'^^'case.  ^^  absence  of  a  warrant,  that  that  was  to  be  made  a 

substantive  objection,  or  I  would  not  have  expressed  my 
opinion  before  I  heard  the  point  argued.     Still,  now 
that  it  has  been  argued,  I  do  not  see  the  slightest  doubt 
Mayhem  v.  Locke  (a)  shews  only  that  a  justice  of  the 
peace  cannot  commit  for  contempt  without  a  warrant 
This  does  not  prove  that  Courts  of  competent  jurisdic- 
tion cannot  do  so  by  oral  sentence.     As  to  the  other 
point,  I  agree  that  the  contempt  was  a  matter  in  which 
the   Royal   Court  had  to  decide   for   itself.     It  does 
not   depend  on  the   mere  words,   but  partly  on  the. 
manner,  very  often  on  the  previous  conduct,  as  appears 
to  be  the  case  here,  the  party  having  been  repeatedly 
warned.     Then  it  is  added  that  the  protest  was  made 
in  the  most  unbecoming  tone.     That  brought  it  within 
the   article   in   the  code   which  the   return   sets  out 
Whether  the  protest  was  a  contempt  in  itself,  I  do  not 
know.      Mr.  Wilson   may  not   have   known    the   facts 
before  the  time  at  which  he  protested.     I  do  not  know 
the  course  of  proceedings  in  the  Royal  Court :  but  one 
would  rather  have  thought  that  the-  objection  ought  to 
have  been  taken  earlier.     I  do  not,  however,  rest  my 
judgment  on  such  considerations,  but  on  the  fact  that  the 
manner  was  improper,  a  fact  of  which  the  Royal  Court 
had  to  judge,  and  of  which  we  cannot  judge.     Nor  do 
I  think  it  of  any  importance  whether   there  be  any 
power  of  appeal.    I  do  not  know  what  power  of  ap* 
peal  there  is  when  we  commit  for  contempt.     It  cannot 
be  made  error  on  the  record :  nor  do  I  see  how  our 
proceeding  could  be  reviewed.     Perhaps  the  proceeding 

(a)  7  Tattn.  63. 
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of  the  Royal  Court  cannot  be  reviewed :  but  I  do  not  Queen's  Bench. 
see  what  that  signifies.  * 

Cards 
WiLsoN*s  Case. 

Williams  J,  It  is  quite  obvious  that  contempt  may 
be  shewn  either  by  language  or  manner.  We  can 
imagine  language  which  might  be  perfectly  proper  if 
uttered  in  a  temperate  manner,  but  might  be  grossly 
improper  if  uttered  in  a  diiferent  manner.  No  one  not 
present  can  be  a  competent  judge  of  this.  The  argu- 
ment that  has  been  addressed  to  us  on  behalf  of  Mr. 
Wilson  has  proceeded  on  the  assumption  that  the  man- 
ner was  perfectly  respectful.  In  such  a  case,  I  should 
have  been  slow  to  come  to  the  conclusion  that  there 
was  a  contempt  in  putting  in  the  recusation  at  the  wrong 
time;  for  he  might  have  believed  that,  if  he  had  not 
protested  at  the  particular  time,  he  would  have  been 
precluded.  But,  when  I  see  that  a  tone  was  used  which 
may  have  amounted  to  a  contempt,  the  case  is  changed, 
and  the  argument  does  not  apply  to  the  only  assump- 
tion on  which  the  Royal  Court  seems  to  have  pro- 
ceeded, which  certainly  was  not  that  of  a  licentia  sumpta 
pudenter.  I  will  not  assign  the  precise  meaning  of  the 
word  inconvenant ;  but  it  must  at  least  amount  to  some- 
thing inconvenient;  and  it  may  well  have  been  some- 
thing which  the  Court  found  indecorous. 

WiGHTMAN  J.  I  shall  address  myself  to  only  two 
questions.  First,  as  to  the  absence  of  a  warrant.  It 
seems  to  me  that  the  oral  sentence  was  sufficient.  At 
the  assizes  no  warrant  issues  for  the  detention  of  a 
party  sentenced  to  imprisonment.  In  this  case  the  sen- 
tence appears  to  be  entered  in  a  book  which  is  in  the 
nature  of  a  record,  and  to  have  been  properly  carried 
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Volume  viL  into  effect  by  the  Viscount*  accordini;  to  the  law  of 

1845. 
'  Jersey.     Secondly,  as  to  the  contempt.     Unless  Mr. 


WiL^K^s^Case.  '^'^^s  conduct,  as  described  in  the  return,  could  not 

by  possibility  be  contemptuous,  we  are  bound  to  respect 
the  opinion  of  the  Court,  who  are  the  best  judges.  It 
seems  to  me  that  it  might  be  contemptuous,  as  being 
highly  disrespectful,  although  the  words  themselves  are 
not  necessarily  so. 

Prisoner  remanded. 


For  want  of  space  in  the  present  volume,  the  following 
cases. 
The  Queen  against  The  Tithe  Commissioners,  In  the 

Matter  of  the  Ystradgunlais  Commutation, 

The  Queen  against  The  Same,  In  the  Matter  of  the 

Dent  Commutation, 

SoAREZ  against  Gltn, 
Belcher  against  Campbell,  and 
Stamp  against  Sweetland, 
will  be  published  in  Vol.  VIII. 
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judgment  on  warrant  of  attorney, 
678.     Bankrupt^  IV.  2. 

2.  Consequence  of  signing  judgment 
without,  678.     BanLrvpt,,  IV.  2. 


APPREHENSION, 
Warrant  for,  28 1 .     Warrant,  I. 

APPRENTICE. 
Settlement,  642.     Poor,  XV.  4. 

ARBITRATION. 

I.  Submission  :  by  agreement. 
How  proved. 

A  submission  to  arbitration  by  agree- 
ment written  and  attested  is  not  suffi- 
ciently proved  by  evidence  of  a  rule 
making  such  agreement  a  rule  of  Court 
under  stat  9  &  \0W,  3.  c.  15. «.  1. 
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ARBITRATION. 


But  a  Judge's  orde^  for  referring  a 
cause  may  be  proved  by  such  rule  of 
Court.    Bemeif  v.  Ready  79. 

II.  Submission :  by  Judge's  order. 
How  proved,  79.    Ante^  I. 

III.  Rule  of  Court. 

1.  When  it  gives  the  binding  effect  to 
the  submusion,  79.    Atde^  I. 

3.  Does  not  alter  character  of  the  con- 
tract, 79.    Aniky  I. 

5.  Effect  in  evidence,  79.    AtUe^  1. 

IV.  Pendency  of. 

1.  Not  a  good  plea  in  bar  to  action  for 
a  debt. 

To  a  declaration,  November  11th, 
1844,  for  goods  sold  and  delivered, 
and  on  an  account  stated,  defendant 
pleaded,  November  23d,  1844,  begin- 
ning *'  And,  for  a  further  plea  as  to  the 
1st  and  2d  counts  of  the  said  declar- 
ation, the  defendant  saith  that  *'  ^c, 
alleging  that,  before  action  brought, 
disputes  had  arisen  between  plaintiff* 
and  defendant  whether  defendant  was 
indebted  to  plaintiff*  in  any  and  what 
sum  for  the  causes  of  action  declared 
upon,  which  disputes  they  submitted 
themselves  to  refer,  and  did  refer,  to 
arbitration,  and  mutually  promised  to 
fulfil  the  award ;  that  the  arbitrators, 
before  action  brought,  took  upon  them 
the  reference :  that  the  matters  in  dis- 
pute are  sUU  under  their  consider- 
ation ;  and  that  a  reasonable  time  has 
not  elapsed  for  making  the  award. 
Conclusion :  **  and  this  the  defendant 
is  ready  to  verify  &c."  On  demurrer. 
Held, 

1.  That  the  plea  could  not  be  con- 
sidered as  a  plea  in  abatement  inform- 
ally pleaded. 

2.  That,  as  a  plea  in  bar,  it  was  bad; 
the  pendency  of  an  arbitration  being 
no  answer  to  an  action  for  recovery  of 
a  debt.    Harris  v.  Reynoldt,  71. 

2.  Whether  it  can  be  pleaded  in 
abatement,  and  in  what  form,  71. 
Anle^  1. 

V.  Evidence. 

Rule  of  Court,  79.    Anti^  I.  l. 

VI.  Powers  of  arbitrator  t    power    to 
direct  what  shall  be  done. 


When  it  need  not  be  exercised,  661. 
Poit,  VIII.  1. 

VII.  Award ;  finality. 

Nonexercise  of  discretionary  power, 
661.    Pot/,  VIII.  1. 

VIII.  Award :  findings  on  difoent  iwiei. 

1 .  What  not  inconsistent. 

Plaintiff  declared  in  case,  allc;^ 
that  he  was  entitled  to  the  reversion 
in  a  close,  that  H,  had  wrongfully 
and  injuriously  erected  incambrancei 
thereon,  and  that  defendant  wrong- 
fully and  injuriously  kept  and  con- 
tinued the  incumbrances  so  wrongfiilljr 
erected.  Pleas:  1.  Not  guilty;  s. 
That  H,  did  not  erect  incumbrances 
on  the  close. 

The  cause  was  referred  to  an  arbi- 
trator, who  was  to  direct  how  the  ver- 
dict was  to  be  entered  on  the  issues, 
and  to  say  what  should  be  done  be- 
tween the  parties  respecting  the  land 
or  premises.  He  awarded  that  tbe 
first  issue  should  be  entered  for  tbe 
plaintiff  without  damages,  and  tbe  v^ 
cond  issue  for  defendant ;  and  that  no- 
thing should  be  done  by  the  parties 
respecting  the  land  or  premises. 

On  motion  to  set  aside  the  award, 
on  the  ground  that  the  findings  were 
inconsistent,  and  that  the  arbitrator 
had  not  awarded  what  was  to  be  done 
by  the  parties. 

Held,  1.  That  the  first  plea  put  in 
issue  only  the  continuance  of  the  nui- 
sance by  the  defendant,  and  that  tbe 
finding  thereon  was  therefore  not  in- 
consistent with  that  on  the  second 
plea :  2.  That  the  arbitrator  was  not 
bound  to  direct  any  thing  to  be  done. 

Held,  further,  that,  although  tbe 
award  was  bad  for  not  giving  daoui|es 
on  the  first  issue,  the  objection  could 
not  prevail,  because  the  rule  nisi  had 
not  been  obtained  on  that  ground. 
Greitfell  v.  Edgcombe,  661. 

2.  When  it  ought  to  award  danuiges, 
661.    AtUi,  1. 

IX.  Award :  setting  aside. 

Not  on  ground  on  which  rule  nisi  not 
obtained,  661.    Ante,  VIII.  1. 
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ARGUMENTATIVENESS. 
In  pleading,  359.    River^  II.  1. 

ARRANGEMENT. 

In  course  of  a  cause,  how  enforced,  US. 
Error,  I. 


ARREST. 


Impristmment, 


ARTICLES  OF  THE  PEACE. 
Peace, 

ASSENT. 

By  not  expressing  dissent  in  a  legal  man- 
ner, 406.     Church  rate,  I. 

ASSESSOR. 

Mandamus  to  elect,  46.      Mandamus, 
IV.  1. 


ASSIGNEE. 


Bankrupt, 


ASSIGNMENT. 


I.  What  operates  as  a  present  convey- 
ance. 

A,,  to  secure  the  payment  of  518/., 
by  him  to  G.,  assigned,  by  indenture 
of  January  1st,  1843,  all  his  goods  and 
farming  stock,  which  were  then,  or 
which  at  any  time  during  the  continu- 
ance of  that  security  should  be  in, 
about,  and  belonging  to  A,'s  house 
and  farm  to  G.,  his  executors  &c.,  as 
his  and  their  own  proper  goods  and 
chattels ;  proviso,  that  if  A.  should  pay 
G.  the  said  518/.,  on  1st  January  1845, 
or  at  such  earlier  day  or  time  as  G. 
&c.  should  appoint  by  notice  in  writing 
to  A,,  at  least  ten  days  before  the  time 
to  be  appointed,  with  interest  in  the 
mean  time,  then  those  presents  should 
cease  and  determine :  A.  covenanted 
to  pay  principal  and  interest  accord- 


ingly; and  it  was  declared  that  after 
default,  and,  as  respected  the  interest, 
after  notice  in  wnting  requiring  pay- 
ment, it  should  be  lawful  for  G.  &c., 
to  receive  and  take  into  their  posses- 
sion, and  thenceforth  to  hold  and  enjoy 
the  said  goods  &c.,  and  also  to  sell 
and  dispose  of  the  same  and  every 
part  thereof,  and  out  of  the  proceeds 
to  retain  the  principal,  interest  and 
expenses,  and  render  the  surplus  to  A, 
&c,,  and  that  until  default  it  should 
be  lawful  for  A.,  &c.  to  hold,  make 
use  of,  and  possess  the  goods  &c., 
without  disturbance  by  G,  &c. 

A,  not  having  paid  the  interest,  G., 
without  giving  notice  in  writing,  on 
1st  January  1844,  took  possession  of 
all  the  goods  &c.,  then  in  and  about 
the  house  and  farm,  including  the  last 
year*8  crop  of  hay,  and  some  other 
articles  which  were  not  AJs  property 
at  the  time  of  the  assignment,  but  bad  - 
been  brought  by  him  into  the  farm 
since.  In  G.*s  entering  to  take  pos- 
session, A.  delivered  to  him  part  in  the 
name  of  the  whole,  and  signed  a  me- 
morandum of  the  delivery,  acknow- 
ledging that  he  fad  made  default  in 
the  payment  of  the  principal  and  inte- 
rest, after  receiving  due  notice  to  pay. 

On  a  feigned  issue  to  try  whether 
the  goods  &c.,  or  any  part  of  them, 
were  the  property  of  G.  at  the  time  of 
the  delivery  to  the  sheriff^  after  1st 
January  1844,  of  a  fi.  fa.  against  A,  at 
the  suit  of  another  creditor ;  Held, 

That  the  assignment  was  a  present 
conveyance  from  A,  to  G.,  so  as>  im- 
mediately on  the  execution  of  the  in- 
denture, to  vest  the  property  in  the 
goods  &c.  then  in  and  about  the  house 
and  farm  in  G.,  and  that  the  proviso 
did  not  operate  as  a  demise  of  those 
goods  &c.  to  A, 

But,  that  the  deed  did  not  operate 
as  an  assignment  of  goods  thereafter  to 
arise  or  be  brought  upon  the  premises. 
Gale  V.  Bumell,  850. 

II.  Of  goods  in  futuro,  850.    Ante,  I. 
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Contract,    Money  had  and  received.    Use 
and  occupation. 
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ATTACHMENT. 


BANKRUPT- 


ATTACHMENT. 

I.  For  disobedience    to    Crown   Office 
subpiBna,  126.     Poor^  XV.  2. 

H.  For  contempt  of  foreign  or  inferior 
court,  984.    Jetietfy  I. 


ATTESTATION. 

Of  execution  of  warrant  of  attorney,  838. 
Surety^  1. 


ATTESTING  WITNESS. 
WUnett,  I. 

ATTORNEY. 

I.  What  may  be  done  by. 

1.  Assignment  of  error  in  criminal  case, 
700.     Error^  VIH. 

2.  Signature  of  notice  for  certiorari, 
136.    Poor,  XXXVII.  1. 

II.  As  attesting  witness  to  execution  of 

warrant  of  attorney. 

Who  estopped  from  alleging  that  he 
was  not  certificated,  858.  Surety^  I. 

III.  Delivery  of  signed  bill. 

Plea  denying:  replication  de  injuria 
bad,  402.    Replication^  I.  1. 

IV.  Liability  of. 

When  not  for  imprisonment  under  a 
void  warrant  issued  at  his  instance. 

If  attorneys,  conducting  the  business 
of  a  fiat  in  bankruptcy,  take  out  a 
summons  to  attend  before  a  commis- 
sioner under  stat.  6  G.  4.  c.  1 6.  «.  33.^ 
whioh  is  disobeyed,  and  they  after- 
wards obtain  a  warrant  of  the  com- 
missioner to  arrest  and  bring  before 
him  for  examination  the  party  so  sum- 
moned, which  warrant  proves  invalid, 
the  attorneys  are  not  liable  in  trespass, 
if  they  have  taken  no  steps  in  the 
execution  of  the  warrant,  except  or- 
dering it  to  be  prepared  by  an  agent, 
who,  when  it  was  ready,  gave  the 
messenger  notice  to  take  it. 

Although  the  attorneys,  in  applying 
for  the  warrant,  used  urgency,  and, 
being  told  by  the  commissioner  that 


they  must  take  it  at  thdr  peril,  said 
they  would  do  so. 

For  the  granting  of  a  summons, 
under  stat.  6  G.  4.  c.  16.  1.33.,  to 
bring  before  commissioners  a  persoo 
''known  or  suspected**  to  have  pro- 
I  perty  of  the  banLnipt  in  bis  possession; 
semble  per  Lord  Denman  C.  J.  and 
WiUiamy,  and  held  by  Coleridge  U 
that  the  suspicion  required  is  that  of  a 
party  applying  for  such  summons,  and 
not  of  the  commiasioDer.  Cooper  v. 
Hardmgy  928. 


AWARD. 
ArbUradon, 

BAD  FAITH. 
Proceedings  when  stayed,  112.  Err9r,  L 

BAIL. 
In  error,  112.    Error ^  L 

BANK. 

Slander  imputing  insolvency  to  one  mem- 
ber of  the  firm :  pleading,  918.  Slaitdcr, 
I.  1. 

BANKRUPT. 

I.  Commissioner. 

1.  Must  perform  his  judicial  acts  on 
his  own  responsibility,  928.  Ai' 
tomey,  IV. 

2.  Telling  attorney  he  takes  out  a  war- 
rant at  his  peril,  928.   Attormey^Vf. 

II.  Attendance  of  witnesses  before  com- 
missioner. 

1.  Tender  of  expenses  when  necestaiy, 
928.    AUomey,  IV. 

2.  On  whose  suspicion  the  summoas  ii 
to  issue,  928.    Attorney^  IV. 

III.  Commitment  of  witness  for  oot 
attending  on  summons. 

1.  Attorney  when  oot  liable  for  im- 
prisonment under  void  warrant,  9S8. 
Attorney f  IV. 

2.  Warrant  issued  at  the  peril  of  the 
applicant,  928.    Attorney^  IV. 


BANKRUPT. 

IV.  Avaidance  of  worrBiits  of  attorney 
Rnd  judgmenta  and  executions  thereon. 
1,  Not  under  Etat.  3  G,  A.  c.  39^  where 

judgment  ligned  within  the  twenty 

one  dayi. 

If  a  warrant  <^  attorney  to  confeu 
judgment  be  given  li;  a  part]'  who 
become*  bankrupt  more  than  twent; 
one  days  afterwards,  and  Mich  warrant 
ii  not  filed  under  itat.  3  G.  4.  e.  39., 
but  judgment  ii  (igned  within  twenty 
one  days  after  the  execution  of  the 
warrant,  a  fi.  b.  under  such  judgment 
is  valid  as  against  the  ufigneet,  though 
not  i)Mied  till  more  than  twenty  one 
days  after  the  execution  of  the  war- 
In  sect  S,  the  words  "  unless  judg- 
ment shall  have  been  signed  or  execu- 
tion issued  cannot  be  read  "  unless 
judgment  tbaJI  have  been  signed,  attd 
execution  issued."  Greem  y.  Wood, 
178. 
9.  Not  on  ground  of  an  irregularity 

waived  by  laches. 

E.  gave  a  warrant  of  attorney  au- 
thorizing the  attorney  to  appear  for 
him,  recdve  a  declaistion  in  debt,  and 
thereupon  confeM  the  action,  or  suffer 
judgment  by  nil  dicit  or  otherwise, 
judgment  was  signed,  and  execution 
iMued,  without  any  appearance  bdng 
entered  for  defendant. 

Semble,  per  Lord  Denmait  C,  J.,  that 
no  appearance  was  necessary.    But 

Held,  that  the  omission  was,  at  most, 
an  irregularity,  and  might  be  wiuved 
by  laches. 

And  that  it  was  lO  waived,  where 
tbe  warrant  wai  executed  on  5th  Fe- 
bntary,  and  E,  was  told  at  the  time 
that  judgment  would  be  entered  up 
forthwith,  and  judgment  was  entered 
up  on  6th  Fd)ruarjf,  seizure  made 
under  a  fi.  fa.  on  94th  A^ril,  and 
the  goods  sold  on  sd  Mat/,  and  the 
nile  to  »et  aside  wai  obtained  on  seth 

Though  a  docket  was  struck  against 
E.  on  3d  Mojf,  a  fiat  issued  on  Jth 
Mag,  and  assignees  were  chosen  on 
SSd  Jtfay,  on  whose  behalf  the  rule  to 
•et  aside  wat  obtained.  Charleiaorfi 
V.  EBi,  6T8. 

3.  Under  G  G,  4.  c.  16.  i.  108  :  avoid- 
ance by  fiat  issuing  b^ore  sole:  what 


BAR. 


lOSC 


other   claims    take  precedence  of 

rights  of  assignees. 

B.  entered  up  judgment  on  a  war- 
rant of  attorney,  and  sued  out  a  fi.  fa., 
under  which  the  sheriff  seized.  W. 
afterwards  lodged  a  fi.  fa-  with  the 
same  sheriff  in  a  bona  fide  adverse 
action  i^inst  the  same  debtor;  and 
the  sheriff  delivered  a  warrant,  in  W'» 
action,  to  the  officer  already  in  posscfr. 
sion.  The  goods  seized  were  sufficient 
only  to  satisfy  B.'a  execution.  Before 
any  sale,  a  fiat  in  bankruptcy  issued 
against  T.  and  G.,  the  debtors.  The 
assignees  claimed  the  foods;  and,  on  en 
inteipleader  rule,  this  Court  directed 
an  issue  between  B,  and  the  atiignees, 
to  try  whether  B.  was  entitled  to  the 
proceeds  of  the  goods,  which,  by  direc- 
tion of  the  Court,  were  in  t^e  mean 


vour  of  the  assignees,  on  tbe  ground 
that  B.'i  writ  was  founded  upon  a 
judgment  on  warrant  of  attorney,  and 
had  not  been  executed  by  sale  before 
thefiaL 

Held  that  the  issuing  of  the  fiat  ren- 
dered B.'i  writ  void ;  and,  thereupon, 
If.'s  writ,  having  already  attached 
upon  the  goods  provisionally,  became, 
in  effict,  the  first  writ,  and  W.  was  en-  - 
titled  to  have  his  execution  satisfied 
out  of  the  proceeds ;  and  that  the 
assignee*  could  not  first  datra  any  part 
of  them  under  stat.  6  G.  4.  c.  16. 
t.  ]0S.,  for  rateable  distribution  among 
the  creditors. 

The  sheriff,  while  holding  tbe  goods 
of  T.  and  G  under  £.'i  wnl,  received 
a  fi.  fa.  at  the  suit  of  L.  in  a  bonS  fide 
adverse  action,  and  delivered  a  war- 
rant, under  that  writ,  to  an  officer 
not  holding  any  warrant  under  fi.'t 
writ;  and  the  officer,  before  fiat  issued, 
seized  coods,  the  separate  property  of 
T,,  in  his  private  house,  which  goods, 
if  applicable  to  S.'t  execution,  would 
have  been  exhausted  b^  it.  Held,  at 
between  L,  and  tbe  assignees,  that  Zi. 
was  entitled  to  priority,  as  in  the  case 
above   stated.      Graham  v.    Wilherby, 
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BILLS  AND  NOTES. 


BARON. 

Of  Exchequer :  common  law  power  as  to 
Habeas  Corpus,  984.    Jertey^  L 


BARON  AND  FEME. 

L  Reduction  into  possession. 

1.  Whether  by  causing  wife  to  indorse 
and  deliver  a  promissory  note  of 
which  she  is  payee,  864.    BiUt^  L 

3.  Whether  by  a  gift  of  a  wife's  chose 
in  action,  864.    BtUty  L 

5.  Duplicity  in  pleading,  864.  B\U$^  L 

4.  When  not  shewn  in  pleading,  864. 

IL  Limitation  of  wife's  action. 

Coverture  a  good  replication,  864. 
^t//f,L 

in.  Marriage.     Marriage, 

IV.  Bigamy,  700.     Error,  VIIL 

V.  Wife*s  maiden  settlement,  569.  Poor, 
XXV.  3. 


BASTARD. 
Pages  333.  543.    Poor,  XVII.  XLIV.  3. 

BIGAMY. 

Indictment :  under  stat.  3S  G.  3.  r.  67. 
i.  1. 

Continuance  of  marriage  how  shewn, 
700.     Error,  VIII. 

BILLS  AND  NOTES. 

I.  Note  given  to  feme  covert. 

Reduction  into  possession  by  husband  : 
when  not  shewn  in  pleading. 

In  assumpsit  by  payee  against  maker 
of  a  promissory  note,  defendant  pleaded 
that,  when  the  note  was  made,  plain- 
tiff was  the  wife  of  J9.,  and  that,  after 
the  making,  and  while  plaintiff  was  the 
wife  of  B,,  he  ^  elected  to  take  and 
have  the  said  note  in  his  marital  right, 
and  caused  plaintiff'  to  indorse,  and 
she,  by  his  authority,  did  then  indorse  * 


the  note,"  and  B.  then  delivered  it,  lo 
indorsed,  to  F, ;  and  thai  afterwardf, 
and  after  the  note  became  due,  and 
before  action  brought,  B.  died;  and 
that  afterwards,  and  before  acUon 
brought,  the  note  came  to  plaintiff's 
possession  by  delivery  from  F. 

Qutgre,  Supposing  that  the  words 
**  elected  to  take"  &c  and  *  caued 
plaintiff  to  indorse"  &c.,  contained 
averments  of  two  distinct  acts,  whether 
the  plea  was  not  bad  for  duplidty. 
But,  assuming  that  the  whole  merelj 
stated  one  transaction  :  Held,  on  spe- 
cial demurrer. 

That  the  plea  was  bad,  because  it 
did  not  clearly  shew  such  a  reduction 
of  the  note  into  possession  bv  the  hus- 
band as  disentitled  the  wife  to  soe 
upon  after  his  death. 

Defendant  also  pleaded  the  Statote 
of  Limitations.  ReplicatioD,  that,  when 
the  cause  of  action  accrued,  plamtif 
was  the  wife  of  B.,  and  that  she  con- 
tinued to  be  so  until  &C.,  when  B, 
died,  and  plaintiff  became  discovert; 
and  that  she  sued  within  six  yeirs 
after  the  death.  Held  a  good  replict- 
tion. 

Rejoinder:  that  plaintiff  was  a  feme 
covert  and  the  wife  of  B.  until  the 
time  of  his  death,  as  in  the  replication 
mentioned  :  that  the  note  was  payible 
to  her  order ;  and  that,  before  it  was 
due,  B.  authorized  her  to  indorse  it  in 
blank  in  her  own  name,  and  delifer  it 
to  F.y  which  she  did,  for  value :  that, 
when  the  note  became  due,  and  more 
than  six  years  before  action  brooi^t, 
the  note  was  in  the  hands  of  another 
indorsee,  who  presented  it  for  pay- 
ment: and  that  afterwards,  and  be- 
fore action  brought,  the  note  came  to 
the  possession  of  plaintiff  by  delivery 
from  the  said  indorsee,  who  was  then 
entitled  to  sue  thereon.  Held,  on 
special  demurrer. 

That  the  rejoinder  was  bad:  for 
either  the  matter  alleged  was  a  dep•^ 
ture  after  pleading  the  Statute  of  limit- 
ations, which  plea  admitted  an  original 
right  of  action  :  or,  if  the  rejoinder  was 
confined  to  the  matter  stated  in  the 
replication,  it  was  no  answer,  for  want 
of  a  denial  that  the  action  was  broi^t 
within  six  years  after  the  husband's 
death.    ScarpdUni  v.  Atcketom^  864. 


opcMUSUon, 


BILL  OP  EXCEPTIONS. 

II.  Iiulonenient. 
By  wife   in    obedience 

whether  a  reductkm  ii 
eS4.    Anlt,l. 

III.  Pleading. 

1.  Rqoinder  lettine  up  payntent,  a 
departure  from  plea  of  Statute  of 
laniitationi,  S64.    Amli,  I. 

9,  Statute  of  LimitatioiH, 864.  Atdi,l. 

S.  Reduction  into  poueaiioD,  SS4. 
Anli,l. 


BILL  OK  EXCEPTIONS. 

I.  In  what  casei  it  liei,  389.  Error,  II.  1. 

II.  Etkct  or,  ai  to  right  to  move  for  new 
trial,  980.     Negligence,  I. 

BIRTH  SETTLEMENT. 
Page  93S.    Poor,  XTII. 

BONA  FIDES. 
Page  119.    Error,  I. 

BOROUGH  RATE. 
Page  90B.    ManAamiu,  IV.  3. 

BRIDGE. 
I.  Uabilit;  to  repair. 
When  not  tranBreireil  from  counter  to 
borough. 

A  borough,  incorporated  by  charter, 
with  a  Qon  intromittant  clause,  wai 
enlarged,  under  itats.  9  &  3  H*.  4, 

C.  S4.  (.  35.  8c  S&6fV.  4.  c.  76.  j.  T., 
by  the  ailitition  of  a  parish  in  the  lame 
county,  contalnine  a  bridge,  which, 
until  that  time,  Uie  county  had  re- 
paired. There  wu  no  evidence  that 
the  borough  had  been  uted  *"  -'•'•••••'- 


in;  biidge*. 
"Held,  that 


Held,  that  the  transfer  of  the  new 

district  did  not  render  the  borough 

liable  to  repair  the  bridge.    Sep*a  v, 

Nem  Santm,  941, 

II.  Rate  on   ihareholder,  355.     Poor, 


BURGESS  ROLL. 
Page  90B.    J^andawuu,  IV.  S 


CAPTION. 
I.  Of  indictment. 
1.  What  it  ought  to  ihew  ai  to  the 
grand  juron,  58S.  Jiii^menl,VIIL  3. 
S.   What  mcidenta  to  jurisdiction   it 

need  not  ihew,  ST4.     Court,  II.  1. 

3.  or  indictment   found    in  Central 

Criminal  Court,  974.    Qmrt,  II.  1. 

IL  Of  order. 

Primi  facie  eridence  of  iti  being  made 


I.  By  reTerrioner. 

1.  For    nuitance,  661.     JrMrafwK, 

VIIL  1. 
3.  For  nesligently  throwing  down  wall, 

634.    Pod,  II. 

II.  What  not  an  aoiwer. 
Reparation  before  action  brought. 

To  an  action  on  the  cate  for  pros- 
trating part,  and  building  on  part,  of  a 
wall,  and  laying  material]  on  a  close, 
in  which  wall  and  close  plaintiff'  was 
interested  as  reversioner,  defendant 
pleaded  that  his  own  dwelling-house, 
which  he  was  repairing,  accidentally 
and  without  hii  default  fell  upon  the 
wall  and  threw  it  down,  and  that  after- 
wards, and  before  action  brought,  and 
within  a  reasonable  time,  defendant 
carefully,  and  at  hii  own  expense, 
erected  and  built  the  said  wall  upon 
the  said  close,  and,  in  and  about  such 
erecting  and  building,  necessarily  and 
unavoidably  cotnmitted  the  grievaocei 
&c.,  doing  no  unnecessary  damage  &e., 
and  thereupon  and  then,  to  wit  at  the 
times  when  ftc,  at  his  own  expense, 
repaired  all  damaces  sustained  by  plaio- 
ti^  by  reason  of  die  grievances  &c. 


10S8 


CATHEDRAL. 


CHURCH41ATB. 


Held,  on  demurrer,  no  answer  to  the 
action.     Taylor  v.  StendaU,  634. 

CATHEDRAL. 
Prebends.    Prebend, 

CERTAINTY. 

L  Of  time. 

In   examinations,    S3 2,  241.      Poor^ 
XVII.  XVUI.  1. 

II.  Of  place. 

In  affidavits  for  distringas,  284.    Dif- 
tringat,  I. 

III.  In  indictments,  782.  Conspiracy,!.  1. 

IV.  In  return  to.  mandamus,  46.    Man- 
damus, IV.  1. 

CERTIORARI. 

I.  Grievance. 

What  such  as  to  induce  the  Court  to 
interfere,  136.     Poor,  XXXVII  1. 

IL  Before  expiration  of  time  for  appeal- 
ing, 5 1  6.    Poor,  X  LI  II. 

III.  To  remove  indictment  firom  Central 
Criminal  Court,  274.   Courl,  II.  1. 

IV.  To  remove  orders  of  justices. 
Notice  by  whom  and  on  whom  to  be 

served,  136.     Poor,  XXX VIL  1. 

V.  By  Court  of  error. 

To  bring  up  postea  with  sentence  in- 
dorsed, 782.    Conspiracy,  I.  1. 

CESTUI  QUE  TRUST. 
When  rateable,  255.    Poor,W.  1. 

CHAMBERS. 
Judge  at.    Judge,  III. 

CHANNEL  ISLANDS. 
Habeas  Corpus  to,  984.    Jersey,  I. 

CHAPTER. 
Page  84.     Prebend,  I. 


CHARTER. 

What  the  Crown  may  grant  by,  339. 
River ^  II.  1. 


CHEAT. 


Conspiracy, 


CHILD. 


Within    age  of   nurture,    520.     Poor, 
XXXVL  1. 


CHOSE  IN  ACTION. 
Reduction  into  possession,  864.   Biilt,  L 

CHURCH. 

I.  Dignities. 
Prebends.    Prebend, 

II.  Services  to,  reserved  by  way  of  rent, 
976.    Poor,  II. 

IIL  Repair  of. 

A  duty  on  the  parishioners,  406, 450. 
Church^ratCy  I. 

CHURCH-RATE. 

I.  Laid  by  minority,  when  valid. 

A  monition,  founded  on  an  allegation 
that  a  parish  church  was  out  of  repair, 
issued  from  an  Ecclesiastical  Court, 
requiring  the  churchwardens  to  call  t 
vestry  for  the  purpose  of  making  a 
rate,  and  the  parishioners  to  meet  in 
such  vestry,  and  then  and  there  make 
a  rate  for  repair  of  the  church  and  de- 
cent celebration  of  divine  serviced, 
therein.  The  churchwardens  gave  no- 
tice of  a  vestry  meeting ;  and  the  vestiy 
met,  in  obedience  to  the  monition; 
when  the  monition  and  notice  were 
read,  and  the  churchwardens  produced 
a  survey  and  estimate  to  which  no  ob- 
jection was  made ;  nor  was  the  neces- 
sity for  the  repairs  &c.  disputed.  A 
rate  of  2s.  in  the  pound  was  then  pro- 
posed and  seconded;  upon  which  an 
amendment,  stating  an  objection  to 
church-rates  in  general,  and  le^iuine 
to  make  any  rate,  was  proposed  and 


CHURCHWARDENS. 


COMMITMENT. 
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seconded,  put  to  the  meeting,  and  car- 
ried by  a  majority.  The  chairman 
then  asked  whether  any  further  pro- 
position as  to  amount  of  rate  was 
made ;  to  which  no  affirmative  answer 
was  returned.  Thereupon,  the  church- 
wardens and  other  members  of  the 
meeting,  being  the  minority  of  those 
present,  made  a  rate.  A  protest  was 
then  delivered  on  behalf  pf  the  ma- 
jority of  those  present. 

The  churchwardens  proceeded 
against  G.,  a  party  so  rated,  in  the 
^clesiastical  Court,  in  a  cause  of  sub- 
traction of  church-rate,  setting  forth 
the  above  facts  in  the  libel  and  in  the 

E roofs  propounded.  The  libel  &c. 
aving  been  admitted  to  proof,  G,  de- 
clared in  prohibition.  On  general  de- 
murrer to  the  declaration  (by  which  all 
the  facts  appeared) :  Held, 

(1.)  That  the  persons  voting  for  the 
amendment  must  be  considered  as 
having  declined  to  join  in  the  proceed- 
ings of  the  meeting,  the  amendment 
having  no  reference  to  the  object  for 
which  the  vestry  was  summoned  under 
monition ;  that  the  persons  so  voting, 
therefore  left  the  question  in  the  hands 
of  the  remainder;  and  that  the  rate 
was  le^ly  made. 

(S.)  That  it  was  unnecessary  again  to 
put  the  rate  formally  to  the  vote,  in- 
asmuch as  it  had  been  in  effect  taken 
into  consideration,  and  negatived  by 
the  amendment ;  though  it  would  have 
been  more  regular  not  to  put  the 
amendment. 

Judgment  for  defendants  in  prohi- 
bition.   CrotUng  V.  Veley,  406. 

I.  Proceedings  at  vestry  meeting  in  re* 
ference  to,  406.    Anii,  I. 


CHURCHWARDENS. 

.  Property  vested  in  churchwardens  and 
overseers,  along  with  a  corporation, 
976.    Poor,  II. 

[I.  Duty  in  respect  of  church-rates,  206. 
Church-rate^  1. 


CLERK. 

Action  against  commissioners  in  the  name 
of  their  clerk,  960.    Negligence^  I. 


CODEFENDANT. 
Page  811.    Lmitation,  1. 1 . 

CO-HEIR. 
Reversal  of  outlawry  by,  816.    Outlawry. 

COLLEGIATE  CHURCH. 

Revenues  of  vacant  prebend,  84.  Pre- 
bend,  L 

COLLUSION. 

I.  When  no  ground  for  Habeas  Corpus, 
187.     Habeas  Corpus,  IV.  1. 

n.  Collusive  execution,  782.  Conspiracy^ 
1.1. 

COMMENCEMENT. 

L  Of  tenancy,  when  not  ascertained,  211. 
Landlord  and  Tenant,  I.  1 . 

I L  Of  plea,  7 1 .    Arbitration,  IV.  1 . 

COMMISSION. 
Ecclesiastical,  84.    Prebend,  I. 

COMMISSIONERS. 

L  Contract  by. 

What  sufficiently  appears  to  be,  960. 
Negligence,  I. 

IL  Liabilities. 

1.  Action  against,  in  the  name  of  their 
clerk,  960.     Negligence^  L 

2.  Liability  of,  for  negligence  of  their 
contractor,  960.     Negligence,  I. 

in.  Of  bankrupt,  928.    Attorney,  TV. 

COMMITMENT. 

L  Sufficient  if  it  recites  adjudication, 
187.     Habeas  Corpus,  IV.  1. 

n.  Of  person  brought  to  the  bar  of  a 
Court  of  Equity,  187.  Habeas  Corpus. 
IV.  1. 

in.  For  disobeying  order  of  sessions, 
when  illegal,  169.    Peace, 
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CONSPIRACY. 


IV.  For  contempt  of  foreign  or  inferior 
Court,  984.    Jenetfj  I. 

V.  Without  warrant,  984.    Jertey^  I. 


COMMUNICATION,  PRIVILEGED. 
Skmder.    LibeL 

COMPANY. 

I.  Public:  rateability. 

1.  Enforcement  of  rate  against  one 
shareholder,  255.    Poor,  V.  1. 

2.  Contribution,  255.    Poor,y,  1. 

II.  Public:  contribution. 

To  rates  enforced  against  one  share- 
holder, 255.    Poory  V.  1. 

III.  Public :  transfer  of  stock. 

Conditions  and    duties,   199.      Easi 
India  Company,  I. 

IV.  Private.     Partner. 

COMPLAINT. 

I.  Must  be  shewn  to  have  been  made 
within  jurisdiction,  520.  Poor, 
XXX  VL  1. 

II.  Must  be  shewn  to  warrant  the  pro- 
ceeding, 529.    Poor,  XXXVL  1. 

CONCLUSION. 

I.  To  the  Court. 

1.  Proper  when  the  pleading  narrows 
the  issue,  766.     Executors,  I.  1. 

2.  To  plea  of  ne  uncques  administra- 
tor, 766.     Executors,  I.  1. 

II.  Of  indictment,  250.    Indictment,  III. 

3. 

III.  Of  judgment  in  criminal  cases,  700. 
Error,  VIII. 

IV.  Pursuant  to  "  statute  "  or  "  statutes,' 
700.     Error,  Vlli. 


i» 


CONDITION. 

I.  Generally. 

When  it  causes  an  instrument  not  to 
be  a  present  demise,  211.  Landlord 
and  Tenant,  I.  1. 


II.  Precedent. 

1.  What  refusal  dispenses  with  per- 
formance, 199.  East  India  (W 
pony,!, 

2.  What  is  not. 

Return  of  imperfect  tnuufer,  to  ac- 
tion by  vendee  for  price  of  shares  not 
vested  in  him,  87.     Vendors,  III.  1. 

5.  Distinction  between,  and  an  act  ne- 
cessaiy  to  render  performance  by  the 
other  party  posaible,  199.  East  /•- 
dia  Company,  I. 

IIL  Statutory,  543.    Poor,  XUV.  2. 

CONDUCT. 

I.  Surrender  by,  658.       Landlord  ad 
Tenant,  II.  2. 

II.  Estoppel  by. 

1.  By  introducing  a  person  as  a  certi- 
ficated attorney,  858.    Surety,  I. 

S.  By  receiving  costs,  S89.  Error,  11. 1. 

CONSENT. 

I.  Implied  from  proceecfing  with  notice, 

459.    Poor,  VlIL  1. 

II.  Implied  from  not  ezpreising  (finent 

in  a  legal  manner,  406.  Chmrdi  rate, 

CONSIDERATION. 

I.  Failure  of. 

By  vendor  in  not  doing  what  b  necei- 
sary  to  vest  the  property  in  the 
vendee,  27.     Vendors,  III.  I. 

II.  By  court. 

Necessity  of  allegation  in  judgments 
782.     Conspiracy,  I.  1. 

CONSPIRACY. 

I.  Indictment. 

1.  General  allegation  of  conspirKj  to 
defraud  when.insu£Ecient. 

Indictment  charged  that  the  ^ 
fendants  conspired  ^  to  cheat  and  it- 
fraud  certain  Hege  subjects  tf  tie 
Queen,  beitig  tradesmen,  (f  dhers  large 
quantities  of  their  goods  ;  that,  in  pur- 
suance of  the  conspiracy,  defendant  B, 


CONSPIRACY. 


CONSTABLE. 
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fraudulently  ordered  and  obtained  upon 
credit,  from  IV,  W.  and  C,  W^^  upnol- 
Bterers,  divers  goods,  to  wit  &c.,  of  the 
said  W,  W.  and  C,  W.  (the  count  then 
stated  a  like  obtaining  on  credit  from 
other    tradesmen  named,    and    from 
others  whose  names  were  unknown) ; 
and  that,  in  further  pursuance  &c.,  and 
in  order  that  the  said  goods  might  be 
taken  in  execution  and  sold  as  after 
mentioned,    defendants    ordered    the 
same  to  be  delivered  by  W,  W.  and  C. 
W,  &c.  at  the  house  of  B,,  one  of  the 
defendants ;  and  they  were  so  delivered 
and  never  paid  for;  and,  in  further 
pursuance  &c.,  and  in  order  &c.,  B. 
allowed  them  to  continue  in  her  house 
till  they  were  taken  in  execution  as 
after  mentioned.    That  defendants,  in 
further  pursuance,  &c.,  did  faUely  and 
fraudtdentlu  pretend  that  certain  debts 
were  due  from  defendant  B»  to  K.  and 
P.,  two  others  of  the  defendants,  and 
JT.  and  P.  did,  to  obtain  payment  of 
such  fictitious  debts,  by  collusion  with 
^.,  commence  actions  against  B,:  that, 
in  further  pursuance  &c.,  K>  and  P, 
collusively  signed  judgment  against  B» 
in  the  said   actions,  and    issued  exe- 
cution thereon,  by  virtue  of  which  the 
said  goods,  before  the  expiration  of  the 
times  of  credit,  taken  in  execution  and 
sold  to  satisfv  the  said  fictitious  debts : 
and  so  the  jurors  &c.  found  that  de- 
fendants, in  manner  and  by  the  means 
aforesaid,  did  cheat  and  defraud  the 
said  W.  W.  and  C.   W.,  &c.  of  the 
said  goods. 

Defendants  being  convicted,  and  sen- 
tence passed  at  the  sittings  under  stat 
1 1  G.  4.  &  1  ^.  4.  c.  70.  i,  9.,  and 
motion  made  to  arrest  the  judgment 
for  defects  in  the  indictment: 

Held,  by  the  Court  of  Queen's 
Bench,  that  the  indictment  was  good. 
Error  being  brought  upon  the  judg- 
ment. 

Held,  by  the  Court  of  Exchequer 
Chamber,  that  the  indictment  was  bad: 
for  that  the  words  alleging  conspiracy 
shewed  a  design  to  injure,  not  trades- 
men indefinitely,  but  individuals,  and 
therefore,  either  the  persons  should 
have  been  named,  or  an  excuse  stated 
for  not  naming  them :  and  that  the  al- 
legation of  conspiracy  was  not  aided 
by  the  overt  acts.  And  that  the  overt 
acts  themselves  did  not,  either  in  con- 


nection with  the  allegation  of  con- 
spiracy, or  independently,  amount  to 
indictable  misdemeanors. 

Error  being  assigned  on  the  ground 
that  the  sentence  pronounced  at  Nisi 
Prius  was  faulty,  the  Court  refused  to 
notice  a  statement  of  the  sentence  em- 
bodied in  the  transcript  of  the  record, 
but  required  the  plaintiffi  in  error  to 
produce  the  postea  itself  with  the  sen- 
tence indorsed :  and  they  granted  a 
certiorari  for  that  purpose. 

Semble  that,  under  the  statute,  a  sen- 
tence that  defendant  be  imprisoned  for 
a  term  commencing  from  the  time 
when  he  shall  be  actually  taken  into 
custody,  is  correct. 

Qucerey  whether,  in  such  sentence,  it 
be  necessary  to  use  the  words  **  It  is 
considered." 

Judgment  being  reversed,  the  de- 
fendant IT.,  who  was  still  under  impri- 
sonment, was  discharged  by  order  (in 
vacation)  of  a  Judge  of  the  Court  of 
Queen's  Bench  sitting  at  Chambers. 
Regma  v.  King^  782. 

2.  For  conspiracy  to  obtain  goods,  782. 
Ant^,  1. 

J.  For  conspiracy  to  defraud  by  collu- 
sive execution,  782.    Ani^^  1. 

4.  When  it  ought  to  state  names  of 
parties,  782.     Ante,  I » 

5.  Effect  of  stating  overt  acts,  782. 
Ante,  1. 

II.  Evidence. 

Proof  of  intention  to  defraud  a  class 
or  indefinite  individuals,  docs  not 
sustain  allegation  of  intention  to  de- 
fraud definite  individuals,  782.  Ante, 
1.  1. 

CONSTABLE. 

I.  Protection  of  his  assistants. 

Whether  any  under  order  to  restore 
possession  withheld  from  landlord, 
558.     Replication,  I.  2. 

II.  Relation  in  which  he  and  his  assist- 

ants stand. 
Acting  under  justice's  order  are  not 
servants  of  the  applicant,  558.    Rc' 
plication,  I.  2. 
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CONTEMPT. 


CONSTRUCTION. 

I.  Of  statutes. 

1.  Enlarged,  46.  Mandamus,  IV.  1. 
156.  Registry, 

2.  Reasonable,  165.    Coroner,  L 

J.  Not  by  substitution  of  other  words, 
84.  Prebend,  I.  178.  Bankrupt, 
IV.  1. 

4.  So  as  to  leave  some  words  without 
meaning,  178.    Bankrupt,  IV.  1. 

5.  Literal,  193.    Appeal,  III.  5. 

6.  Directory,  274.    Court,  II.  1. 

7.  By  supposing  mistake  of  date,  517. 
Statute,  XKVIII. 

8.  By  reference  to  last  antecedent,  603. 
PUot. 

9.  Words  which  are  inserted  to  give 
retrospective  effect,  700.  Error, 
VIU. 

la  Interpretation  clause  not  restric- 
tive, 976.     Poor,  II. 

11.  Nosdtur  k  sociis,  928.  Attorney^ 
IV. 

II.  Of  different  instruments. 

1.  Order  of  justices  :  inference  re- 
fused either  way,  543.  Poor,  XLIV. 
2. 

0 

2.  Notice  to  quit :  not  strained  to 
make  it  good,  577.    Notice,  V.  2. 

3.  Order  of  justices  :  their  finding  of  a 
fact  inferred  from  necessary  impli- 
cation, 880.    HighuHiyy  III.  2. 

III.  Particular  words  and  phrases. 

1.  "In  or  about,"  232,  241.  Poor, 
XVIII.  1. 

2.  "  Absence,"  1 65.    Coroner,  I. 

3.  "  Places  last  aforesaid,"  603.   Pilot. 

4.  "  H.  street  aforesaid,"  569.  Poor, 
XXV.  2. 

5.  "Or  any  of  them,"  811.  Limitation, 
I.  1. 

6.  "  Competent  authority,"  84.  Pre^ 
bend,  I. 

7.  "  Being  married,"  700.  Error^  VIII. 

8.  "  Cause  of  complaint,"  1 93.  Ap^ 
peal,  HI.  3. 

9.  ** Certain  liege  subjects,"  782.  Con- Lt    r\c-  e  -     r^     ^   ^^.      t         i 
stnracu  I   1.  M     Of  mfenor  Court,  984.    Jersey,  I. 

10.  "  Current  year  "  of  tenancy,  577. 


11.  *•  Fair  creditor,--  491.     Badtrupi, 

IV.  3. 

12.  "  Final  and  conclusive,"  289.  Er* 
ror,  II.  1. 

13.  « In  and  for,"  533.    Poor,  XL  2. 

14.  «  Harbour,"  2.    Poor,  IV.  1. 

15.  "Has  become  chargeable,"  520. 
Poor,  XXX VL  1. 

16.  « Inhabit,"  533.     Poor,  XI.  2. 

17.  ''Have  lately  intruded  and  come 
into,"  516.    Poory  XLIII. 

18.  "  Within  six  days  afier  such  order 
shall  be  made  or  given,"  193.  Ap- 
peal, III.  3. 

19.  "Majority,"  406.     Ckurek-rate,!. 

20.  "  Person  or  persons,"  690.  Poor, 
X.1. 

21.  "Place,"  603.    Pilot. 

22.  "Net  profits,"  84.    Prebend,  L 

23.  "  Or  "  not  read  and,  1 78.  Bant- 
rtipf,IV.  1. 

24.  "  Port,"  2.     Poor,  IV.  1. 

25.  What  is  a  "thing  done  in  pur- 
suance" of  a  railway  act,  824. 
Limitation,  II.  1. 

26.  "Rent"  for  which  "an  entiyor 
distress  "  may  be  made,  976.    Poor, 

27.  "  Shall  be  niilty  of  felony,"  25a 
Indictment,  HI.  3. 

28.  "  Stocks,  funds  or  annuities,"  674. 
Pension. 

29.  "  Such,"  31 7.     Statute,  XXVIII. 

30.  Proceedings  "  under  "  a  statute^ 
46.     Mandamus,  IV.  1. 

31.  "  Upon,"  520.     Poor,  XXXVI.  1- 

32.  "  Make  use  of,"  850.  AssigmHent, 
I. 

33.  "Usually  acting  for  the  district," 
690.    Poor,  X.  1.  • 

54.  «  Wife,"  700.     Error,  VIII. 

35.  "Put  into  writing,"  156.  Registry. 


CONTEMPT. 

I.  Disobedience    to   crown    office  sub- 
poena, 126.    Poor,  XV.  2. 


Notice,  V.  2. 


HI.  Adjudication  of,  187.      HtAeos  Ccr* 
pus,  IV.  1. 


CONTINUANCE. 

IV.  Imprisonment  for. 

1.  Return    to    Habeas   Corpus^  984. 
Jerteyy  I. 

2.  Contempt  when  assumed  from  the 
return,  984.    Jeney^  I. 

5.  Sentence  when  sufficiently  shewn, 
984.    Jertey^  I. 

CONTINUANCE. 

I.  Of  marriage. 

1.  Presumed,  700.    ^rror,  VIII. 

S.  When  sufficiently  allied,  700. 
Ermr,  VIII. 

II.  Of  nuisance  :    plea  only  traversing 

erection,  661.    ArbitraHofiy  VIII.  1 . 

CONTRA  FORMAM  STATUTI. 
Page  250.    IndicimetU,  III.  j. 

CONTRACT. 

I.  By  whom  made. 

1.  By  agent  without  authority  of  prin- 
cipal, 103.    AgetU^  I.  1. 

2.  By  board  of  commissioners:  how 
shewn  by  their  resolutions,  960. 
Negligence^  I. 

II.  Between  whom. 

Between  the  parties  in  the  course  of  a 
cause,  how  enforced,  112.  Error ^  I. 

III.  Ancillary  or  distinct,  486.  Stamp, 
V. 

IV.  Severalty  of  contracts,  with  a  view 
to  plurality  of  stamps,  474.  Stamp. 
II. 

V.  How  affected    by  matters    ex  post 

facto. 

Not  by  being  made  a  rule  of  Court, 
79.     Arbitration,  I.  1. 

VI.  Failure  of  consideration. 

By  not  giving  possession  or  the  right  to 
it,  27.     Vendors,  III.  I. 

VII.  Rescinding. 

1.  For  failure  of  consideration,  27. 
Vendors,  III.  1. 

2.  For  defect  of  title,  611.  Vendors, 
IV. 
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VIII.  Pleading. 

Shewing  that  the  time  to  sue  has  ar- 
rived, 811.    Limitation,  I.  1 . 

CONTRACTOR. 
Negligence  by,  960.    Negligence,  I. 

CONTRIBUTION. 

I.  Where  poor  rate  enforced  against  one 

of  several  joint   shareholders,  255. 
Poor,  V.  1. 

II.  When  it  does  not  entitle  co-surety 

to  move  to  set  aside  warrant  of  at- 
torney after  payment,  838.     Surety, 

CONVEYANCE. 

I.  Present. 

What  assignment  of  goods  by  way  of 
mortgage,  850.    Assignment,  I. 

II.  Fraudulent 

Bona  fide  sale  to  defeat  execution  is 
not,  892.     Fraud,  I. 

CONVICTION. 

I.  Summary:  form. 

1.  Given  by  statute,  how  far  varied  by 
subsequent  statutes,  317.  Statute 
XXVllI. 

2.  Necessity,  where  the  conviction  is 
before  justices  different  from  those 
who  received    the  information,  of 
shewing  that  fact  in  the  conviction 
317.     Statute,  XXVm. 

II.  Summary:  distribution  of  penalties. 

Under    what  statute,  517.      Statute 
XXVIII.  ' 

III.  Summary :  in  particular  instances. 

For  possession  of  materials  unaccount- 
ed for,  317.    Statute,  XXVIII. 

IV.  Summary:  appeal. 

Service  of  notice  at    dwelling-house, 
154.     Appeal,  III,  2, 

V.  On  mdictment. 
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COPY. 


CORONER. 


1.  Record :  what   it  must  shew,  5S2. 
Judgment,  VIII.  5. 

2.  Of  bigamy,  700.     Error,  VIII. 

COPY. 

I.  Of  examinatioDS,  245.  Poor,  XXVIII. 
2. 

2.  What  notices  may  be  proved  by, 
58.     Notice,  XI.  1. 

COPYHOLD. 

I.  Right  of  copyholder  to  devise. 

What  does  not  shew  custom  not  to 

pass  estates  by  devise. 

A  special  case  stated  that  lands  in  a 
certain  manor  were  held  by  customary 
tenure,  passed  bv  admittance  for  the 
joint  lives  of  the  lord  and  tenant,  were 
descendible  from  ancestor  to  heir,  and, 
inter  vivos,  passed  by  deed  of  cus- 
tomary conveyance  (licensed  by  the 
lord)  with  Surrender  and  admittance. 
The  case  further  stated  that,  before 
Stat.  7  H^.  4.  &  1  Fie/,  c.  26.,  there  was 
no  instance  of  a  devise  made  by  a  cus- 
tomary tenant  of  the  legal  estate  of  any 
lands  in  the  manor,  but  it  had  fre- 
quently occurred  that  a  tenant,  wishing 
to  dispose  of  his  customary  estate  after 
death,  conveyed  by  deed  of  customary 
conveyance,  and  surrender  to  a  trustee 
us  on  an  ordinary  alienation,  the  trusts 
of  the  equitable  estate  being  then  de- 
clared by  a  separate  instrument,  and 
being  usuallv  for  the  alienor  during  his 
life,  and,  after  his  death,  to  convey  to 
such  person  as  he  should  by  deed  or 
will  appoint:  but  there  was  no  instance 
of  a  devise  of  any  customar}*  tenant  in 
the  manor  without  such  previous  con- 
veyance, surrender  and  declaration  of 
trust. 

Held  that,  on  this  statement,  the 
tenements  must  be  considered  as  estates 
descendible  from  ancestor  to  heir,  sub- 
ject to  the  ordinary  rules  governing 
copyhold  estates.  That  a  custom  not 
to  pass  estates  by  devise,  or  to  pass 
them  by  some  substituted  method,  was 
not  shewn  clearly  enough  to  supersede 
the  ordinary  right  of  a  copyholder  to 
devise  his  lands.  And,  therefore,  that 
a  devise  of  such  lands  without  surren- 
der to  the  use  of  the  will  (before  stat. 


7  1V.4.&  I  Vict,  c,  26.)  was  sofltained 
by  sect.  1.  of  55  G.  3.  c.  192.,  and  not 
excluded  from  its  operation  by  the 
latter  clause  of  sect.  3.  Doe  dnn,  DomL 
V.  Thompson,  897. 

II.  Surrender  to  use  of  will. 

Omission    supplied    by  statute,  897. 
Anik,\, 


CORONER. 

I.  Performance  of  duties  by. 

When  he  may  act  by  deputy. 

Under  stat.  6  &  7  Firf.  <?.  85. «.  1., 
it  is  a  ''  lawful  or  reasonaUe  cause" 
for  the  absence  of  the  coroner,  and  the 
acting  of  his  deputy,  on  an  inoueit, 
that  the  coroner  was  engaged  in  nold- 
ing  another  inquest. 

Where  the  jury  are  sworn,  and  the 
inquest  commences,  properly  before 
the  deputy,  he  should  continue  hold- 
ing the  inquest  to  its  conclusion,  sl- 
though,  in  the  course  of  it,  the  princi- 
pal coroner  may  be  accidentally  pre- 
sent. 

This  inquisition  held  by  the  depatjr 
is  properly  described  as  taken  bmt 
the  pnndpal  coroner. 

And  it  IS  properly  signed  in  the  Dime 
of  the  principal  coroner,  '^by  E.M^ 
his  deputy."     Regina  v.  Perlnn,  165. 

II.  Deputy. 

1.  When  he  may  act,  165.    Ante,  L 
When  not    affected    by  presence  of 

principal,  165.     Ante,  I. 

2.  Inquisition  by,  how  described,  165. 
Ante,  I. 

3.  Inquisition    by,  how  signed,  165. 
Ante,  I. 

III.  Inquiry  of  homicide. 

1.  Procuring     attendance    of  psrlj 
charged. 

Where  a  prisoner  is  committed  for 
trial,  under  a  magistrate's  warraot^ona 
charge  of  murder,  Q«d?iv,  whether  tbh 
Court  can  grant  a  writ  of  habeas  cor- 
pus to  bring  him  before  the  coroner, 
sitting  upon  the  body  of  the  deceased. 
Semblej  per  Coleridge  J,,  Uiat  tbc^cao. 

Such  power  will,  at  any  rate,  be  ex- 
ercised only  where  a  case  of  necessity 
is  shewn.    And  this  Court  refused  tbe 


CORPORATION. 

writ,  where  the  ground  suggeited  was 
that  the  party  charged  wa*  to  be  iden- 
tified before  the  coroner,  and  it  was 
not  ihewD  that  luch  identification 
could  not  be  effected  without  pro- 
ducing the  party.  In  re  Cook,  655. 
9.  Haheai  corpus  to  bring  a-peraon  be- 
fore faim,  653.  Jntt,  l. 
3,  Identification  of  party  charged,  653. 
Aide,  I. 


CORPORATION. 
'.,  Stupenuon  nnd  abeyance. 
I.  By  reductioni  or  numbers  through 


3.  What  notadiisolution,  339.  Rmr, 
II.  1. 

4.  Rettoration  of  fitheriei  to,  on  rrin- 
corporatioD,  539.    Rvotr,  II.  I. 

IL  Meiger  of  franchise,  339.     Riv«r,  II. 


CO-SURETY. 
P^83B.    Surtii/. 

COSTS. 

L  Taxation  on  lower  acale. 

In  an  action  for  damBges  neces&arily 
unliquidated,  the  costs  cannot  be  taxed 
on  the  lower  scale  given  by  the  direc- 
lions  to  the  taxing  officers,  TVtn.  T. 
1  Vict.,  though  the  pluntiff,  at  tlic  sit- 
tings or  aiuzes,  recover  less  thuu  ao'. 
WaUherv.  Met;  1S9. 

II.  Taxation    at   sesuons,  459.     Poor, 
VIU.  I. 

m.  Of  highway  indictment. 

No  power  to  award  costs  nndra  an 
order  to  indict  not  shewing  jurit- 
diclion,  890.    Bighui^,  III.  1. 


Right  to  reply. 
On  (Ejection  to  return  to  h 
pus,  984.     Jerley,  I. 

COUNTY. 

I.  IJability  to  repair  bridges,  94 

II.  Addition  of  part  of  to  a 
borough,  941.    Bridge,  I. 

COURSE  OF  BUSINI 
I  Evidence  of  sending  Ictten,  : 


IV.  Recarin^ 

Under  objectionable  order  wu 
oljection,  SS9.     Error,  U.  1 

V.  ReiDcdiei  for. 


»the 


COURT. 
1.  Metropolitan  police,  8S5.  . 
IL  Central  Criminal. 

1.  Jurisdiction:  in  misdemei 

In  aprosecution  at  the  C 

minal  Court  for  publishing  p 

not  necessary  for  the  purpos 

i'urisdiction,  that  the  prosecu 
iBveenternlinto  recognizai 
the  defendant  should  have  bi 


In  the  margin  of  an  inthi 
publishing  a  libel,  the  venue 
tral  Criminal  Court,  to  wii 
body,  the  offence  was  laid  to 
committed  "  at  the  parish  o 
k  Strand,  in  the  county  of 
within  the  jurisdiction  of  t 
Criminal  Court."  Held,  tfa 
was  properly  found  by  the 
of  the  Central  Criminal  Cou 
certiorari,  might  be  remov 
CourtofQueen'B  Bench  at  H 
and  judgment  be  pronounc 
Court  on  the  defendant  t 
drawing  his  plea  of  Not  guil 

T.  Gregory,  274. 

s.  Venue,  875.    Ante,  i. 

3.  Removal  by  certiorari,  SI 

4,  Judgment  in  Q.  B.  on 
found  in  Central  Criminal 
Anli,  1. 


]036         COURT  ROYAL. 


COURT  ROYAL. 
At  Jertey,  934.    Jeriey,  L 


COVENANT. 


CRIMINAL  LAW. 

tbence  &c,,  in  pkintiS  uid  A^  or, 
from  her  death  until  Ac,  in  pkiatifi: 
coDciurion  to  the  country. 

Held,  on  general  demurrer, 

That  the  recitals  tbewed  the  lesun 
to  have  had  only  an  equitable  title. 

That,  the  fact*  bdnp  dudosed  oa 
the  Thcc  of  the  leaae,  neither  party  w*i 
estopped  from  denying  that  the  leMon 
had  a  legal  revenion. 

That  the  coTcnant  for  payment  of 
an  annual  sum  wat  a  covenant  in  grow. 

That  the  declaration  was  not  iucoo- 


Covenant  by  lessee  with  lessor,  having 
only  BQ  equitable  title  a»  morlfagor, 
to  pay  yearly  sum,  at  «  particuhu- 
place,  in  part  of  interett  on  the 
mortgage. 

Covenant.  Declaration  that,  by  in- 
denture between  plaintiffs  and  A,,  unce 
deceased,  of  Grst  part,  B.  therein  de- 
scribed ai  guardian  of  C  and  2>.  minorb 
and  devisees  under  the  will  of  £.,  de. 
ceased,  of  second  part,  and  defeudan  t  ol" 
third  part,  af\er  reciting  that  the  parties 
of  the  first  part,  and  B.  in  right  afore- 
said, were  trie  owners  of  the  closes  &c. 
thereinafter  described,  subject  to  mort- 
gage for  35(X)l.,  the  interest  whereof 
was  payable  half-yearly  at  the  office  of 
IF.*  and  had  agreed  to  let  the  uunr  — 
defendant,  it  was  by  the  indenture  _  . 
pressed  and  purported  that  plalnliffi 
and  A.,  with  the  consent  and  uiproba- 
tioD  of  B.,  did  demise  the  closes  to 
defendant,  his  executors  &c.,  for  sever 
years,  yielding  and  paying  therefore 
yearly  during  the  demise  153/.  tli.  ai 
the  office  of  W.  aforesaid,  in  part  of 
the  interest  on  the  mortgage  by  equal 
half-yearly  payments  i  covenant  by  de. 
fendant  with  plaintiffi  and  A.,  their 
hdn,'  &c.,  to  pay  the  yearly  sum  at 
the  place  and  in  manner  before  men- 
tioned :  breach,  nonpayment  of  parcel 
of  a  half-yearly  sum,  due  since  the 
death  of  A. ;  averment,  that  plaintifis 
and  A.,  or  any  or  either  of  them,  never 
had  any  reversion  in  the  premises  pur- 
ported to  be  demised. 

Plea,  that  the  reveraon  of  the  d^ 
mised  premises,  expectant  on  the  de- 
tennination  of  the  demise,  was,  at  the 
making  of  the  indenture,  and  from 
thence  to  the  death  of  J.,  in  plaintiffs 

and   A.,    and,   from   her   death   until    ,,    ,    ,.  j   .    ..      ■■       ^ 

makingof  the  after  mentioned  inden-    "■, Indictment,  and   indictable  ofexe. 


sistent  or  repugnant. 

That  the  plea  was  bad  for  pasof 
over  the  averment  in  the  declaniion 
that  the  plaintifi  had  no  revenioi, 
and,  assuming  that  they  had  a  revq- 
rion,  averring  that  they  asngoed  it. 

That  the  replication  was  not  a  d» 

Qmrre,  whether  the  annual  sum  eov^ 
nanted  to  be  paid  was  a  reservation. 

Semble,  that  the  lessee  was  cMoppcd 
by  the  recitals  in  the  lease,  froin  avtr. 
ring  that  the  lessors  had  a  lepl  rever- 
sioo.    PargeUr  v.  Harnt,  708. 


COVERTURE. 
Banm  and  Feme. 


CREDITOR. 


II.  Validity  of  sale  with  ii 
feat.  89a.     Fraud,  I, 


CRIMINAL  LAW. 


(.  Distinction  between 

by  statute,  and 


woflam 


...  in    ptaintifi,   who,  bclbrc 

breach,  assigned  the  reversion  by  in- 
denture to  5.:  verification. 

Replication,  that  no  reversion  in  the 
supposed  demised  premises,  expectant 
&c.    was  at  the  time  &c,  or  from 


IndicttHent. 

III.  Punishment, 58 S.  Jtidgmnt,^\Li. 

IV.  ErTor,jBS.     J»dgmnt,\m.3. 

V.  Cealtal  Criminal  Court,  175.   Coat, 
IL  I. 


CROWN. 


DEMISE. 
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CROWN. 

What   it    may  grant  by  charter,  359. 
Ei9er,  II.  1, 


CROWN  LAW. 
CrimimalLaw. 

CROWN  OFFICE. 
Sabpoena  duces  tecum,  1 26.  Poor^  XV.  8. 

CUSTOM. 

Of  manor. 

L  What  statement  of  usage  do^  not 
negative,  897.     Copyhold,  I. 

II.  As  to  passing  copyholds  by  devise, 
897.     Copyhold^  I. 

DAMAGE. 

I.  Plea  to. 

Bad,  when  the  damage  not  essentially 
the  cause  of  action,  918.  Slander^  1. 1. 

II.  General  damase  to  plaintiff^  blended 

with  special  £unage  to  him  and  his 
partners,  918.    Sander ^  1. 1. 


DAMAGEa 

Award  bad  for  not  giving,  661.    ArbUra- 
turn,  VIII.  1. 


DE  INJURIA. 
Page  402.    RepUcaiUm,  I.  1. 

DEAN  AND  CHAPTER. 
Thdr  property,  84.    Prebend,  I. 


DEBT. 

I.  When  it  is  created. 

Whether  on  sale  for  and  payment  by 
ready  money,  759.    Paytnent,  IV.  1. 

II.  Fictitious,  782.    Conspiracy,  1. 1. 

III.  For  penalties. 

VOL.  TII.  M.  8. 


For  obstruction  by  railway,  is  an  ac« 
tion  for  a  thing  done  in  pursuance 
of  the  Railway  Act,  824.  Litnit^ 
aHon,  IV.  1. 

IV.  For  use  and  occupation.  UseandOc^ 
cupalion. 


DECEPTION. 

In  applying  for  Habeas  Corpus,  984.  Jer* 
*ey,L 

DECLARATION. 

L  When  aided  by  a  subsequent  pleading, 
811.    LimUaUon,  I.  1. 

II.  Whether  bad  for  laying  damage  so  as 
to  blend  a  several  with  a  joint  cause  of 
action,  918.    Slander,  1. 1. 

III.  On  covenant,  by  lessor  against  lessee. 
Denial  of  plaintiff  having  legal  rever- 
sion, when  neither  repugnant  nor 
premature,  708.    Cooenani. 


DEED. 

I.  1 .  Registry  of,  1 56.    JRegisiry, 

2.  Memorial  partly  lithographed,  156. 
Registry, 

II.  Recitals. 

Effect  of  as  estoppels,  708.    Covenant, 

DELIVERY. 
Of  letter  to  postman,  846.   Letter, 

DEMAND. 

And  refusal. 
Of  compensation  for  a  tj^ing  done,  not 
part  of  the  thing  done,  824.   Limit* 
ation,  IV.  1. 

DEMISE. 

I.  Effect  of  the  word,  708.    Covenant, 

II.  Of  incorporeal    hereditament,  486. 
Stamp,  V. 

III.  Present. 

Not  when  conditional,  and  time  of 
commencement      uncertain,     211* 
Landlord  and  Tenant,  1. 1. 
9  Z 
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DEMURRER. 


DISTRINGAS. 


IV.  Licence  or  demise,  339.   River,  II,  I, 

V.  Redemise. 

What  proviso  in  an  assignment  of  goods 
by  way  df  mortgage,  does  not  operate 
as  a  redemise,  85a     Assignment,  L 

DEMURRER. 

To  plea  in  bar. 

Proper  form  of  judgment  for  defend- 
ant, 766.    Executors,  1. 1. 

DENIAL. 
Argumentative,  339.    River,  II.  1. 

DEPARTURE. 
Page  708.     Covenant.     864.     Bifls,  I. 

DEPUTY. 

I.  When  he  may  proceed  in  the  presence 
of  his  principal,  165.     Coroner,  I. 

II.  Proceedings  by,  how  described,  165. 
Coroner,  L 

III.  Proceedings  by,  how  signed,   165. 
Coroner,  I. 

DESCRIPTION. 

I.  Of  statute  in  repealing  act,  317.    5/a- 
tuie,  XXVIII. 

II.  Of  grand  jurors,   582.     Judgment, 
VIII.  5. 

III.  Of    proceeding    by    deputy,    165. 
Coroner,  I. 

DETAINER. 

What  amounts  to  imprisonment,  742. 
Imprisonment,  I.  1. 

DEVASTAVIT. 
Page  756.    Judgment,  V. 

DEVISE. 

Custom  as  to  passing  copyholds  by,  897. 
Copyhold,  I. 


DIRECTION. 

Of  order  to  relieve  pauper,  690.    Poor, 
X.  1. 


DISCHARGE. 

I.  From  apprehension  under  illegal  war- 
rant. 

UncondiUonal,  281.     Warrant,  L 

II.  From  imprisonment  on  reversal  of 
judgment,  782.    Conspiracy j  L  1. 


DISSENT. 

Not  expressed  in  a  legal  manner,  when 
equivalent  to  assent,  406.  Ckurck" 
rate,  I. 


DISSOLUTION. 
Of  corporation,  339.     River,  II.  1. 

DISTRESS. 

I.  For  what  it  may  be  made. 

1.  For  withholding  services  to  parish 
church  reserved  by  way  of  rent,  976. 
Poor,  II. 

2.  For  poor  rates,  against  one  of  seve- 
ral shareholders,  255.    Poor,  V.  1. 

II.  Mandamus    to    issue    warrant,  S55. 
Poor,W.  1. 

III.  Indemnification  of  justice.    ReginM 
V.  Paynter,  255. 

DISTRIBUTION. 
Of  penalties,  317.     Statute,  XXVIII. 

DISTRINGAS. 

To  compel  appearance. 

I.  Service  at  residence. 

An  affidavit  for  the  purpose  of  ob- 
taining a  distringas  to  compel  appear- 
ance must  state  an  endeavour  to  serve 
the  writ  of  summons  at  the  defendant's 
residence,  and  must  specify  where  tbc 
residence  was. 


DIVORCE. 
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A  distringas  obtained  on  affidavits 
not  describing  the  residence  was  set 
aside  on  motion. 

The  want  of  such  description  is  not 
supplied  by  a  statement  that  the  copy 
of  writ  of  summons  was  left  with  tne 
defendant's  brother  for  defendant,  and 
that  defendant  afterwards  told  plaintiff 
"  he  should  upset  plaintiff's  distringas, 
for  the  writ  '^  (not  further  describing 
it)  '*  had  been  left  with  defendant's 
brother,  and  not  with  him."  Croft  v. 
Brown,  284. 

II.  Affidavits  to  obtain,  284.    Anle,  I.    • 


DIVORCE. 

Need  not  be  negatived,  700.     Error, 
VIII. 


DOCKS. 

I.  Rateability,  2.     Poor,  IV.  1. 

II.  What  profits  are  earned  there,  2. 
Poor,  IV.  1. 

DOCUMENTS. 

Production  before  removing  justices, 
when  inferred  from  examinations,  245. 
Poor,  XXVIII.  2.. 

DUES. 

I.  Meritorious  cause  of,  2.    Poor,  IV.  1. 

II.  Rateability  of,  2.    Poor,  IV.  1. 

DUPLICITY, 

In  pleading  reduction  into  possession, 
864.    Billt,  I. 

DWELLING  HOUSE. 

I.  Separate  and  distinct,  225.  Poor^ 
XXXVIIL  1. 

II.  Service  at,  154.  Appeal,  III.  2.  284. 
JDiitriugat,  I. 

HI.  Punishment  for  stealing  in,  582. 
Judgment,  VJII.  3. 


EAST  INDIA  COMPANY. 

I.  Duties  of  company  as  to  transfer  of 
stock. 

Declaration  in  case,  alleging  that 
plaintiff  was  possessed  of  a  share  in 
the  stock  standing  in  the  books  of  de- 
fendants. The  Eoit  India  Company,  in 
his  name,  which  stock  was,  according 
to  the  statutes,  transferable  in  defend- 
ants' books  by  defendants  making,  at 
reasonable  times,  such  transfer  to  any 
other  person  as  the  proprietor  should 
require;  and  that,  before  the  commit- 
tine  &c.,  no  transfer  of  plaintiff's  share 
had  been  so  made :  by  reason  whereof 
it  was  defendants'  duty  to  make  and 
enter  in  their  books,  at  all  reasonable 
times,  such  transfer  of  plaintiff's  share 
as  he  should  reasonably  require :  That 
afterwards  plaintiff  requested  defend- 
ants to  make  and  enter  in  their  books, 
on  &c.,  being  the  proper  and  usual 
time,  a  transfer  of  his  said  share  to 
such  person  as  he  might  name  for  that 
purpose  at  the  time  of  the  transfer: 
That  afterwards,  on  &c.,  pliuntiff  was 
ready  and  willing  to  transfer  bis  said 
share  to  a  proper  person  then  about  to 
he  named  by  plaint^,  and  who  was  then 
ready  and  wilting  to  receive  the  same, 
and  was  a  person  to  whom  the  same 
might  be  lawfully  and  properly  trans- 
feired :  notice  to  defendants,  and  re- 
quest to  them  by  plaintiff  to  transfer  : 
whereupon  it  was  the  duty  of  defend- 
ants to  m^e,  within  a  reasonable  time, 
a  transfer  of  the  share  to  the  saidper-^ 
son  then  about  to  be  named,  and  who 
was  then  ready  and  willing  to  accept 
the  same.  Breach,  that  defendants, 
before  plaintiff  had  named  the  said 
person  to  whom  &c.,  did  not  nor 
would,  when  so  requested  and  autho- 
rised, or  within  a  reasonable  time  &c., 
make  the  said  transfer  of  the  said  share, 
or  any  transfer  whatsoever,  but  refused 
to  make  and  enter  in  their  books  any 
transfer  thereof  to  any  person  whatso- 
ever. 

Held,  on  demurrer  to  a  subsequent 
pleading,  that  the  declaration  shewed 
no  duty  to  enter  a  transfer  to  a  trans- 
feree not  named  at  the  time  of  the 
proposal  to  transfer;  that  the  refusal 
allied  must  be  taken  with  reference 
to  the  demand ;  and  that  the  declara- 
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tion  was  bad  in  substance  for  not 
shewing  a  breach  corresponding  with 
the  duty.  Gregory  ▼.  Eati  India  Com- 
pany,  199. 

II.  Pension  by :  when  not  charged  with 
judgment  debt,  674.    Peruian, 

ECCLESIASTICAL  COMMISSION. 
Vacant  prebend,  84.    Prebend,  I. 

ECCLESIASTICAL  LAW. 

I.  Prebends.    Prebend, 

II.  First  fruits,  84     Prebend,  I. 

III.  Church  rates,  406.    Church  rate,  I. 

EJECTMENT. 

L  Who  may  bring 

Churchwardens    and    overseers,  976. 
Poorj  11. 

II.  Notice  to  quit.    Notice,  V. 

III.  Practice. 

1.  Where  defendant  omits  to  appear 
under  consent  rule  :  judgment. 

In  ejectment  by  landlord  against 
tenant,  where  half  a  year's  rent  was 
due  before  service  of  declaration,  and 
no  sufficient  distress  was  found  on  the 
premises,  if  the  defendant,  having  en- 
tered into  a  consent  rule,  does  not 
appear  at  the  trial,  and  the  plaintiff  is 
thereupon  nonsuited,  the  lessor  of  the 
plaintiff* may,  under  stat.  4  G,  2.  c,  88. 
t,  2.,  have  judgment,  although  there 
has  been  no  formal  demand  of  rent,  or 
re-entry;  but  the  judgment  must  be 
only  against  the  casual  ejector,  not  the 
defenddnt.  Doe  dem.  Tnutees  of  Bed- 
ford Charity  v.  Payne,  287. 

2.  Motion  for  particulars. 

In  ejectment  brought  by  remainder- 
man against  lessee  of  the  late  tenant 
for  life,  on  the  ground  that  the  lease 
was  granted  under  a  power  not  pro- 
perlv  executed,  the  Court  will,  on 
motion,  order  the  lessor  of  the  plaintiff* 
to  give  particulars  of  the  alleged  de- 
fects in  the  execution.  Doe  dem.  Lord 
Egremont  v.  IVUliams,  686. 


ELECTION. 

Of  municipal  officer,  46. 
IV.  1. 


Mandamtf 


EMANCIPATION. 

I.  How  negatived  in  examinations  tod 
grounds  of  appeal,  549,  574.  n.  Poor, 
XXIII.  1.  XXXVIIL  2. 

II.  Not  presumed,  158.     Poor,  XVL 1. 

III.  When  it  need  not  be  negatived  in 
an  examination,  158.    Poor,  XVL  1. 

EMBEZZLED  MATERIALS. 
Page  31 7.    Statute,  XXVIII. 

ENROLMENT. 
On  burgess  roll,  908.    Mandawm^  IV.  f . 

ENTRY. 
For  what  rents,  976.    Poor,  11. 

EQUITABLE  TITLE. 

Shewn  by  recitals  in  lease,  708.  Ox*- 
nant, 

EQUITY. 

Court  of,  commitment  by  to  custody  of 
sheriff;  187.    Habeas  Corpus,  IV.  1. 

ERROR. 

Firstly  :  in  civil  cases. 

[.  Bail  in  error. 
Permission  to  proceed  without. 

Quare,  in  what  cases  the  Court  can 
make  a  special  order,  by  virtue  of  sUt 
6  G.  4.  r.  96.  s.  1 .,  permitting  a  plwo- 
tiff*  in  error  to  proceed  without  giving 

bail. 

But  where,  in  an  action  of  assumpsit, 
a  special  verdict  had  been  agreed  upon 
in  this  Court,  for  the  purpose  of  bnng- 
ing  the  case  before  the  Exchequer 
Chamber,  and,  after  judgment,  a  writ 
of  error  was  sued  out,  but  the  defend- 
ant in  error  died,  and  the  writ  tbes 
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lapsed,  without  material  laches  on  the 
part  of  the  plaintiff  in  error,  where- 
upon the  representatives  of  the  defend- 
ant in  error  sued  out  a  sci.  fa.  against 
the  faith  of  his  agreement,  this  Court, 
in  the  exercise  of  its  general  authority, 
stayed  proceedings  on  the  sci.  fa.  with- 
out requiring  bail  in  error,  the  plaintiff 
in  error  undertaking  to  proceed  with- 
out delay,  and  that,  if  the  judgment 
below  were  affirmed,  the  defendants 
in  error  should  immediately  have  judg- 
ment on  the  sci.  fa.  Wiliiams  v.  Down^ 
moji,  lis. 

II.  In  what  cases  it  lies. 

1.  2^ot  on  judgment  on  feigned  issues 
under  Interpleader  Act 

A  writ  of  error  to  the  Exchequer 
Chamber  from  the  Court  of  Queen's 
Bench,  under  stat.  n  6.  4.  &  i  fK.  4. 
c.  70.  1.  8.,  recited  that  error  was  al- 
leged in  the  record  and  process,  and 
giving  of  judgment,  •*  in  a  plaint "  "  in 
an  action  on  promises,"  and  directed 
that  the  transcript  should  be  sent  to 
the  Justices  of  the  Common  Bench  and 
Barons  of  Exchequer  to  be  viewed  and 
examined  &c.  By  the  transcript,  it 
appeared  that  the  iudgment  was  on  an 
issue  directed  by  the  ik>urt  of  Queen's 
Bench,  under  stat.  \  8c  2  W,  A.  c.  58, 
(the  Interpleader  Act),  and  no  process 
bv  summons  appeared  :  but  the  de- 
claration was,  \u  form,  on  promises 
upon  a  waiter,  and  the  judgment  was 
that  the  plaintiff  should  recover  his 
damages,  costs  and  charges.  The  de- 
fendant below  had  tendered  a  bill  of 
exceptions. 

On  motion,  the  Court  of  Exchequer 
Chamber  quashed  the  writ  of  error, 
holding  that  the  transcript  shewed  that 
they  bad  no  power  to  view  and  exa- 
mine; and  holding  also  that  it  varied 
from  the  writ  of  error. 

By  the  Court  of  Exchequer  Cham- 
ber. The  order  quashing  the  writ  is 
matter  of  record  exammable  upon 
error  in  the  House  of  Lords. 

By  the  Court  of  Queen's  Bench.  A 
Judge  having  ordered,  on  summons  by 
the  plaintiffs  in  a  cause  depending  in 
error,  that  the  plaintiffs  should  be  at 
liberty  to  amend  the  record  (the  matter 
.  amended  not  being  misprision  of  the 
derk),  and  also  that  they  should  pay 
the  defendant  bis  costs  occasioned  by 


such  amendment,  the  defendant  cannot, 
after  taxing  and  receiving  his  costs, 
apply  to  set  aside  the  order  for  amend- 
ment, as  made  without  jurisdiction. 
King  v.  Simmonds^  389. 

2.  On  order  quashing  writ  of  error,  289. 
AnlSy  1. 

III.  Transcript. 

1.  Variance  of  from  writ,  S89.    Anti, 
II.  I. 

2.  Shewing  that  Court  of  Error  have 
no  power,  289.    Ant^,  II.  1. 

V.  Quashing  the  writ. 

1.  For  what  causes,  289.    Ante,  II.  1. 

2.  Order  for,  is  examinable  upon  error, 
289.     Ante,  II.  1. 

V.  Practice. 

Record  bow  made  conformable  to  fact. 
King  V.  Simmojids,  292.  n. 

VI.  Judgment  in. 

Rectifying  that  of  Court  below,  766. 
Executors,  I.  1. 

VII.  Pendency  of. 

Ground  for  refusing  order  to  pay 
money  under  Interpleader  Act,  669. 
Interpleader^  II. 

Secondly  :  in  criminal  cases. 

VIII.  Assignment  of  errors. 
Without  personal  attendance. 

The  Court,  on  motion  and  reason- 
able grounds  shewn  by  affidavit,  per-^ 
raitted  the  plaintiff*  in  error  in  a 
criminal  case  to  assign  errors  without 
attending  in  person. 

In  an  indictment  for  bigamy  under 
stat.  55  G.  3.  c.  67.  i.  I.  (and  see  stat. 
9  G.  4.  c.  31.  1.  22.^  averments  that 
the  defendant  marned  A.  and  after- 
wards feloniously  took  to  wife  and  was 
married  to  C,  "  the  said  A.^  his  former 
wife,  being  then  cdive,*  sufficiently 
charges  the  offence,  without  any  fur- 
ther allegation  that  the  defendant  was 
still  married  to  A,  when  the  alleged 
offence  was  committed. 

Judgment,  after  conviction  on  such 
indictment,  that  the  defendant  be 
transported  &c.  to  such  place  as  His 
Majesty,  with  the  advice  of  his  privy 
council,  shall  think  fit  to  declare  and 
appoint  pursuant  to  the  statute  in  such 
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EVICTION. 


case  made  and  proYided,  was  held  good 
on  writ  of  error.  Murray  v.  The 
Queen,  700. 

IX.  For  what  errors. 

1.  Informal  judgment,  700.  AtUefYlU. 

S.  Bad  indictment,  789.    Conspiracy, 
I.  1. 

3,  Unauthorised  sentence,  582.    Judg' 
meni,  VIII.  5. 

4.  Imperfect  description  of  the  Grand 
Jurors,  582.    Judgment,  VIII.  3. 

X.  To  reverse  outlawry :  after  lapse  of 
more  than  a  century,  216.     Outlawry. 

XI.  Practice. 

1.  Certiorari  to  bring  up  postea,  782. 
Conspiracy,  I.  I. 

2.  Sentence  at  N.  P.,  how  shewn,  782. 
Conspiracy,  I.  1. 

3.  Judgment  of  reversal  how  carried 
into  effect,  782.     Conspiracy,  I.  1. 


ESTOPPEL. 

I.  By  conduct. 

1.  By  introducing  a  person  as  a  cer- 
tificated attorney  to  attest  the  exe- 
cution of  a  warrant  of  attorney,  838. 
Surety,  I. 

2.  From  objecting  to  an  order  after 
receiving  costs  under  it,  289.  Error, 

n.  1. 

II.  By  recital. 

In  lease  shewing  lessor  to  have  only 
equitable  title,  708.    Covenant, 

III.  Conveyance  by. 

1.  Lease  by  :  who  may  sue  on  the 
covenants,  708.     Covenant, 

2.  Surrender  by,  638.  Landlord  and 
Tenant,  II.  2. 

IV.  By  judicial  proceedings. 

1.  By  judgment  not  pleaded,  756. 
Judgment,  V. 

2.  By  judgment  of  manor  court,  736. 
Judgment,  V. 

3.  By  former  order  unappealed  against, 
549.    Poor,  XXIII.  1. 


4.  By  former  order  discbarjred,  387, 
587,  593.  Poor,  XXXV.  1.  XXXiX. 
3,4. 

5.  By  previous  statutory  proceeding,  as 
to  all  points  necessarily  involved  in 
the  former  adjudication,  S80.  High- 
way, III.  2. 


EVICTION. 

I.  Re-entry  by  superior  landlord. 

To  a  declaration  in  debt  by  S,  for 
use  and  occupation  oT  a  messuage,  de- 
fendant pleaaed :   That  the  sum  de- 
manded became  due  from  him  to  plaio- 
tilTfor  such  use  and  occupation  for  the 
space  of  one  vear :  That  the  Brewen' 
Company  had  demised  the  messuage 
and  certain  land  to  J.  by  indenture  for 
seventy-one  years,  with  a  proviso  (in 
the  usual  form)  for  re-entry  if  J,  or 
his  assigns  should  erect  any  building  on 
the  land,  exceeding  seven  feet  in  he^t: 
That  «/.'s  term,  by  assignment,  vested 
in  plaintiff  who  demised  to  dcdfendaot 
for  a  year,  and  from  thence  from  year 
to  year  &c.,  at  a  rent  payable  quarterly: 
That  defendant  entered,  and  occupied 
the  premises  as  tenant  to  plaintiff  during 
the  year  first  mentioned:  That, after 
the  leaking  of  the  indenture,  and  be- 
fore the  term   vested   in  plaintiff  /. 
erected  a  building  on  the  land  con- 
trary to  his  covenant,  and  without  the 
Company's  consent,  and  that  plaintif 
continued  the  same  so  erected,  without 
the  consent  of  the  Company  or  de- 
fendant, until  the  re-entry  after-men- 
tioned :  And  that  afterwards,  and  after 
the  expiration  of  the  said  year,  and 
after  the  accruing  of  the  causes  of  ao 
tion,  and  while  the  Company  were  re- 
versioners, and  before  action  brought, 
the  Company,  under  the  said  proviso, 
did,  for  the  causes  aforesaid,  and  for 
the  purpose  of  determining  the  saidterm 
of  seveniy-one  years  from  the  covtmetur- 
ment  of  the  scud  snace  of  one  ucar,  re- 
enter, and  eject  plaintifi*,  and  defendant 
as  his  tenant :  and  that  the  Companj, 
after  the  expiration  of  the  said  space 
of  one  year,  and  after  the  accruii^  of 
the  said  causes  of  action,  and  be^re 
this    action   was    brought,    did  elect 
to  determine,  and  did  determine,  the 
term  of  seventy-one  years  from  the 
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time  of  the  commencement  of  the  said 
one  year,  for  the  said  breaches  of  cove- 
nant, so  continuing  at  and  after  the 
commencement  of  the  said  one  year. 
On  special  demurrer. 
Held  that  the  plea  was  bad :    For, 

1.  No  authority  appeared  by  which 
the  Company  could  or  did  determine 
the  term  of  seventy-one  years  from 
any  period  except  that  of  actual  re- 
entry.   But, 

2.  If  the  plea  shewed  that  the  term 
had  ceased  before  the  rent  accrued,  it 
amounted  to  the  general  issue. 

3.  If  it  shewed  only  a  determination 
of  the  term  after  the  rent  accrued,  it 
was  no  answer  to  the  action.  Selby  v. 
Browne,  630.  ' 

II.  When  no  answer  to  action  for  use 
and  occupation,  620.    AtUe^  I. 

III.  How  to  be  pleaded,  620.    AniCy  I. 


EVIDENCE. 

I.  Burthen  of  proof. 

That  agent  contracted  without  the 
authority  of  his  principal,  10 J.  Agent, 
I.  1. 

II.  Objection  to,  when  to  be  taken. 

Point  not  made  at  nisi  prius  not  allowed 
on  motion  for  new  trial,  730.  High- 
tvay^  IV.  2. 

III.  Matter  irrelevant  to  the  issue. 

Full  administration  pleaded  as  in- 
ducement to  traverse  of  a  devastavit: 
when  defendant  cannot  give  evidence 
of  the  full  administration,  756.  Judg- 
ment, V. 

IV.  Documentary  :  production  how  com- 
pelled. 

1.  Before  justices:  not  by  justice's  sum- 
mons, 120.    Poor,  XV.  1. 

9.  Before  justices :  by  crown  office  sub- 
pcna,  126.    Poor,  XV.  2. 

3.  On  subpcena  duces  tecum,  attach- 
ment for  not  producing  instruments 
against  interest,  1 26.     Poor,  XV.  2. 

4.  Whether  a  witness  is  bound  to  sub- 
mit instrument  against  his  interest 
to  examination,  126.   Poor,  XV.  2. 

V.  Documentary  :  attesting  witness  when 
not  dispensed  with. 


By  the  document  being  made  a  rule  of 
Court,  79.    Arbitration,  I.  1. 

VI.  Documentary:  search  to  let  in  se- 
condary evidence. 

1.  What  is  sufficient,  642.    Poor^  XV.  4. 

2.  Decision  of  inferior  Court  on,  when 
not  interfered  with,  642.  Poor, 
XV.  4. 

3.  What  kind  of  hearsay  admissible* 
642.    Poor,  XV.  4. 

VII.  Secondary  evidence  of  written  docu- 
ments :  notice  to  produce. 

1.  When  not  necessary,  58.  Kotice^ 
XI.  1.    459.     Poor,  VIII.  1. 

2.  Justice's  summons  not  equivalent  to, 
120.    Poor,  XV.  1. 

VIII.  Documentary  proof  of  particular 
documents. 

« 

1.  Submission  by  agreement,  79.  Ar- 
bitration, 1. 1 . 

2.  Submission  by  Judge's  order,  79. 
Arbitration,  I.  1. 

3.  Judgment  of  manor  court,  756. 
Judgment,  V. 

4.  What  is  the  proper  record  to  prove 
a  sentence  at  N.r.  782.  Conspiraci/, 
I.  1. 

IX.  Documentary :  efiect  hf  particular 
documents. 

1.  Rule  of  Court,  79.  Arbitration,  1. 1. 

2.  Caption  of  order,  136.  Poor, 
XXXVII.  1. 

3.  Resolution  of  board  of  commissioners, 
as  evidence  of  a  contract,  960.  Neg' 
ligence,  I. 

4.  Order  of  justices  apportioning  lia- 
bility to  repair,  880.  Highway^  ill.  2. 

X.  Admission;   when  disregarded,  850. 
Assignment,  I.  1. 

XI.  Hearsay :  when  admissible. 

In  proof  of  search  for  lost  documents, 
answers  to  inquiries,  642.  Poor, 
XV.  4. 

XII.  Course  of  business. 

Delivery  of  letter  to  postman,  846. 
Letter. 

XIII.  Of  particular  facts. 

Of  sending  letter :  delivery  to  postman 
846.    Letter. 

3  z  4 
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EXAMINATION. 


FEIGNED  ISSUE. 


XIV.  In  explanation  of  fact. 

Unauthonsed  oral  agreement  by  agent 
in  explanation  of  acts  of  repair,  730. 
Highwat/f  IV,  2, 


EXAMINATION. 

On  which  order  of  removal  is  made. 
Poor,  XXIV.— XXXIII. 


EXCHEQUER. 

Baron  of:  common  law  power  as   to 
Habeas  Corpus^  984.    Jersey,  I. 


EXCUSE. 

I.  What  is  not  a  plea  in,  402.    Rep^ 
cation,  I.  1. 

II.  For  not  stating  names  in  indictment 

for  conspiracy,   782.      Conspiracy, 
I.  1. 


EXECUTION. 

I.  Generally. 

1.  Collusivt,  782.     Conspiracy,  I.  1. 

S.  Validity  of  sale  with  intention  to 
defeat,  892.    Fraud,  I. 

II.  Fi.  fa. 

1.  Under  judgment  on  warrant  of  at- 
torney not  filed. 

When  not  avoided  by  bankruptcy,  178. 
Bankrupt,  IV.  1. 

2.  Priority  between  concurrent  writs. 

Where  the  first  being  under  a  warrant 
of  attorney  is  avoided  by  issuing  of 
fiat  before  sale,  491.  Bankrupt, 
IV.  5. 

3.  Priority  between  execution  creditor 
and  assignees,  491.   Bankrupt,  IV.  5. 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

I.  Pleading  and  evidence. 

1.  Conclusion  of  plea  of  ne  uncques 
administrator. 


In  an  action  against  an  administrator, 
the  plea  that  defendant  iswd  nor  e^er 
hatk  been  adndnistraior  &c.  propcfly 
concludes  with  a  verification,  being 
uudistinguishable  in  this  respect  from 
the  like  plea  by  an  executor.  So  held 
by  the  Court  of  Queen's  Bench  on 
mecial  demurrer,  and  by  the  Court  of 
Exchequer  Chamber,  on  error  from  the 
Queen's  Bench. 

The  Court  of  Queen's  Bench  gave  a 
judgment  for  defendant,  which  the 
Court  of  Error  upheld ;  but  the  judg- 
ment in  B.  R.  was  entered  up,  erro- 
neously, that  the  writ  be  quashed. 
The  Court  of  Error  reversed  that  judg- 
ment, and  gave  judgment :  That  the 
plaintiff  take  nothing  bv  his  writ,  and 
that  the  defendant  go  thereof  without 
day.    Scott  v.  Wedlake,  766. 

2.  Full  administration  pleaded  as  in- 
ducement to  special  traverse  of  de- 
vastavit, when  not  proveable  m  evi- 
dence, 756.    Judgment,  V. 

IL  Settlement  as. 

Examinations  and  copies,  245.    Poor, 
XXVIII.  2. 


EXPLANATION. 

Agreement,  evidence  as  explanatory  of 
acts  of  repair,  730.     Highway,  IV.  2. 


FALSE  IMPRISONMENT, 
Imprisonment, 


FALSE  PRETENCES. 
Page  782.     Conspiracy,  L  1. 

FALSE  REPRESENTATIONS 
Habeas  corpus  issued  on,  984.    Jersey,L 


FEIGNED  ISSUE. 

Under  Interpleader  Act* 

L  Judgment  how  to  be  entered  up,  307  o* 
Interpleader,  L  1. 


FELONY. 


GIFT. 
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II.  Error  does  not  lie  on  the  judgment, 
S89.     Errwr^  IL  1. 


FELONY. 

At  common  law :  punishment  varied  by 
statute,  250.    Indictment^  III.  3. 


FEME  COVERT. 
Baron  and  Feme, 

FERRY. 

Lease  oF. 

Must  be  by  deed,  486.    Stamp^  V. 


FI.  FA. 


Execuium^  IL 


FILIATION. 

Order  under  stat.  3  &  3  VtcL  c.  85.  543. 
Poor,  XLIV.  8. 


FILING. 

Of  warrants  of  attorney,  178.  Bankrupt, 
IV.  1. 


FIRST  FRUITS. 
Of  prebend,  84.    Prebend,  I. 

FISHERY. 

L  Oyster  fishery  in  navigable  river,  359. 
River,  II.  1. 

IL  Consequences  of  being  so  managed 
as  to  be  a  public  nuisance,  339.  River, 
ILl. 

m.  Merger  of  franchise,  339.  River, 
IL  1. 

IV.  Injurv  by  negligent  navigation,  339. 
River,  IL  1. 

V.  License  or  demise,  339.    River,  IL  1. 
VL  Pleading,  339.    River ^  IL  1. 


FOREIGN  COURT. 
Contempt  of,  984.    Jertey,  I. 

FORM. 

Statutory. 

I.  Sufficiency  of,  880.    Highwatf,  III.  2. 

II.  How  far  affected  by  subsequent  sta- 
tute, 3 1 7.    Statute,  XX  VUI. 

FRANCHISE. 

I.  What  may  and  what  may  not  exist  in 
the  crown,  339.    River,  II,  1. 

II.  Merger  ofs  by  dissolution  of  cor- 
poration, 339.    River,  IL  1. 

FRAUD. 

I.  Sale  to  defeat  execution. 

A  sale  of  property,  for  good  con- 
sideration, is  not,  either  at  common 
law  or  under  stat.  13  Eliz.  c.  5.,  fraud- 
ulent and  void,  merely  because  it  is 
made  with  the  intention  to  defeat 
the  expected  execution  of  a  judgment 
creditor.     Wood  v.  Dixie,  892. 

II.  In  applying  for  habeas  corpus,  984. 
Jersey,  I. 

III.  See  also  Contpiracy, 

GENERAL  ISSUE. 

Plea  amounting  to. 
Eviction,  G20.    Eviction^  I.  1 . 

GENERALITY. 

I.  In  indictments,  782.     Conspiracy,  1. 1 

IL  In  writ  of  mandamus  and  return,  908 
Mandamus,  IV.  2. 

GIFT. 

By  husband,  of  wife's  chose  in  action, 
whether  a  reduction  into  possession, 
864.    BUii,  L 
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GOOD  FAITH. 


HABEAS  CORPUS. 


GOOD  FAITH. 

Proceeding  against,  when  stayed,  113. 
Error y  1. 


GOODS. 

I.  Assignment  by  way  of  mortgage. 

1.  What  vests  the  property  immedi* 
ately  in  the  mortgagee,  850.  Am^ 
tignmcntf  I. 

2.  What  proviso  for  enjoyment  by 
mortgagor  does  not  operate  as  a  re- 
demise, 850.    Assignment,  I. 

5.  Goods  in  futuro,  and  the  produce 
of  future  crops,  850.    Assignment,  I. 

II.  Perishable. 

License  inferred  from  the  words  **  make 
use  of,"  850.     Assignment,  I. 


GOODS  SOLD  AND  DELIVERED. 

Payment  by  ready  money,  739.  Pat/ment, 
IV.  1. 


GRAND  JURY. 

I.  Of    Central    Criminal    Court,    274. 
Court,  11.  1. 

II.  How  to  be  described  in  record  of 
conviction,  582.    Judgment,  VIII.  3. 


GUARANTEE. 

When  a  separate  agreement  so  as  to  re- 
quire a  separate  stamp,  474.   Stamp,  II. 


GUARDIAN. 
Of  the  poor.    Poor,  L 

HABEAS  CORPUS. 

Firstly  :  Ad  subjiciendum. 

I.  Common  law  power  to  issue  writ,  984. 
Jersey,  I. 


XL  Under  stat.  31  C.  2.  e.  2. 

1.  Where  applicable,  984.    Jimry,!. 

2.  Writ  ought  to  be  marked /i^^fdii- 
ium,  984.    Jersey,  I. 

III.  Under  stat  SQ  G.  5.  c.  100. 
Where  applicable,  984.    Jersey,  I. 

IV.  When  it  does  not  lie. 

1.  Not  for  abuse  of  process  of  another 
Court. 

A  Court  of  Equity  committed  a 
party,  under  a  writ  of  rebellion.  The 
commitment,  which  was  regular  in 
other  respects,  omitted  the  date  of  the 
return  to  the  writ  of  rebellion ;  and  it 
was  suggested,  on  motion  for  habeas 
corpus,  tfiat  this  omission  had  the  ef- 
fect of  concealing  the  falseness  of  the 
return.  Held,  no  ground  for  a  habeas 
corpus,  but  only  for  an  application  to 
the  Court  of  Equity. 

The  same  held,  as  to  a  suggestion 
that  the  imprisonment  was  by  collufkHi 
of  the  plaintiff  in  the  equity  suit  and 
the  commissiorfer  under  tne  writ 

Where  a  party  has  been  brought  to 
the  bar  of  a  Court  of  Equity  to  answer 
a  contempt,  the  Court  of  Equity  may 
commit  him  from  the  sheriflrs  custody 
without  process  of  habeas  corpus,  rule 
5  of  stat  11  6.  4.  &  1  ^.  4.  e.  36.s,  15. 
applying  only  where  the  party  has  not 
been  so  brought  up. 

A  commitment  for  contempt  by  a 
Court  of  Equity  need  not  adjudicate 
the  contempt ;  it  is  enough  if  it  recite 
such  an  adjudication. 

Where,  upon  a  prisoner  being 
brought  up  by  habeas  corpus  ad  sub- 
jiciendum, it  appears  that  he  is  de- 
tained for  a  legitimate  cause,  the  Court 
will  not  inquire  whether  another 
cause,  on  which  also  he  b  detained,  be 
legitimate. 

Where  the  detention  is  objected  to 
solely  on  the  ground  of  an  alleged  im- 
propriety in  the  details  of  a  suit  in  ao 
Equity  Court  which  has  committed  tbe 
pnsoner,  this  Court  will  not  interfere. 
In  re  Cobbett,  187. 

2.  Not  with  reference  to  details  in  a 
cause  in  anotl^er  Court,  187.  Ante^  1* 

V.  To  what  places  it  nins. 

To  the  Channel  Islands,  984.  Jersey,  I 

VI.  By  whom  it  may  be  issued. 


HARBOUR. 


HIGHWAY. 
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By  BaroB  of  Exchequer  returnable  in 
Q.B.,  984.    Jersey^L 

VII.  How  obtained. 

By  fraudulent  representations,  984. 
Jersey,  I. 

Vni.  When  quashed  on  motion. 

1.  If  obtained  by  fraudulent  represen- 
tations, 984.    Jersey,  I. 

S.  What  are  not  such  fraudulent  re- 
presentations, 984.    Jersey,  1. 

IX.  Return. 

1.  Contempt  of  Foreign  Court,  984. 
Jersey,  I. 

2.  When  it  need  not  shew  warrant  for 
caption  or  detainer,  984.    Jersey,  I. 

3.  Objection  to :  riglit  to  reply,  984. 
Jersey^  I. 

X.  Practice. 

1.  Affidarits  bow  entitled,  984.  Jer* 
iey,L 

2.  What  affidavits  not  received  in  an- 
swer to  the  return,  984.    Jersey,  I. 

3.  Right  to  reply,  984.    Jersey^  I. 

4.  Where  one  legitimate  detainer  ap- 
pearsy  another  not  inquired  into, 
187.    Ant^,lV.i. 

Secondly  :  other  writs  o£ Habeas  Corpus. 

XI.  To  bring  before  coroner  party 
charged  with  homicide,  653.  Coroner, 
IIL  1. 

XH.  When  not  necessary  to  enable 
Court  of  Equity  to  commit  to  the  cus- 
tody of  the  sherifl;  187.    AtUi,  iV.  1. 


HARBOUR. 
Rateability  of  dues,  2.    Poor,  IV.  1. 

HEARSAY. 

When  admissible  in  evidence,  642.  Poor* 
XV.  4. 


HEIR. 


Reversal  by,  of  outlawry  for  not  ap- 
pearing to  answer  indictment  for  high 
treason,  216.     Outlawry. 


HIGH  TREASON. 
Reversal  of  outlawry,  216.     Outlawry . 

HIGHWAY. 

I.  Generally. 

1.  Navigable  river,  339.    River,  II.  1. 

2.  Rights  incident  to  right  of  public 
passage,  339.    River,  II.  1. 

IL  Obstruction  of. 

When  not  imprisonment,  742.     /m- 
prisonmentf  I.  1. 

III.  Indictment  for  non-repair. 

I.  Order  to  indict:  shewing  jurisdic- 
tion. 

An  order  directing  an  indictment 
against  inhabitants  for  non-repair  of  a 
road,  under  stat.  5  &  6  jr.  4.  c.  50. 

1.  94.,  must  shew,  on  the  face  of  it, 
that  it  was  made  at  a  special  session  for 
the  highways  held  within  the  division 
in  which  the  highway  is  situate.  If  it 
do  not,  it  is  void;  and  an  order  for 
costs,  made  under  i.  95.  by  the  Judge 
who  tried  the  cause,  will  be  set  aside. 
Regina  v.  Hickling,  890. 

2.  Conclusiveness  of  order  of  justices 
apportioning  the  liability. 

By  Stat.  34  G,  3.  c.  64.,  when  the 
boundary  of  two  parishes  lay  along  the 
centre  of  a  highway,  justices  were  em- 
powered, on  information  of  the  fact,  to 
summon  the  surveyors  of  the  respective 
parishes,  hear  the  parties  ana  their 
witnesses,  and  finally  determine  the 
matter  by  order,  apportioning  the  high- 
way between  the  parishes  for  the  pur- 
pose of  repair.  Forms  of  information, 
summons  and  order  were  given. 

By  an  order  under  this  act,  the  jus- 
tices recited  an  information  laid  before 
them,  that  one  side  of  a  certain  high- 
way was  in,  and  repairable  by,  parish 
H,^  and  the  other  side  in,  and  repair- 
able by,  parish  W,,  which  was  incon- 
venient, and  praying  an  apportionment; 
that  they  hau  summoned  tne  surveyors, 
who  attended,  and  that  they  hacl  ex- 
amined witnesses ;  and  they  adjudged 
and  ordered  that  the  highway  should 
be  apportioned  between  H,  and  W., 
dividing  it  by  a  transverse  line.    The 
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HIGHWAY. 


IDENTIFICATION. 


order  contained  no  direct  finding,  that 
the  sides  of  the  highway  were  respec- 
tively in  parishes  H.  and  IV.,  but  the 
statute  form  was  correctly  followed. 
On  indictment  for  non-repair  of  the 
part  allotted  to  H,, 

Held,  that  the  justices  must  be 
taken  to  have  considered  the  question, 
whether  or  not  part  of  the  highway  was 
in  H^  and  to  have  decided  by  their 
order  that  it  was;  and  that  tne  fact 
could  not  be  questioned  on  trial  of  an 
indictment,  the  subject-matter  being 
within  the  jurisdiction  of  the  justices, 
and  their  finding  of  the  fact  conclusive. 
Regina  v.  Hick&ig,  880. 

3.  Costs  of  prosecution  :  where  order  to 
indict  is  bad,  890.    Ante,  1. 

IV.  Evidence. 

1.  Order  of  apportionment,  880.  Ante, 
HI.  S. 

S.  Repair  by  township  surveyor. 
Agreement  explanatory  of. 

Defendant  at  nisi  prius,  to  prove  a 
public  right  of  way  over  plaintifTs 
land,  shewed  acts  of  repair  clone  in  a 
certain  year  by  C,  the  township  sur- 
veyor. 

Plaintiff  offered  to  prove  in  answer 
an  agreement  made  in  that  year,  be- 
tween C  and  the  steward  of  plaintiff's 
predecessor,  that  C,  in  consideration 
of  repayment  by  the  steward,  should 
repair  a  road,  which,  according  to 
plaintiff's  case,  was  the  road  now  in 
question.  Defendant's  counsel  ob- 
jected, because  it  did  not  appear  that 
the  steward,  in  that  character,  had 
authority  to  make  such  agreement. 
The  Judge  received  the  evidence, 
which  was  not  further  objected  to; 
and  plaintiff  had  a  verdict. 

On  motion  for  a  new  trial,  on  ac- 
count of  the  improper  reception  of 
evidence,  the  former  objection  was  re- 
newed, and  it  was  urged  also  that  the 
evidence,  when  given,  did  not  shew 
that  the  road  to  which  the  agreement 
related  was  the  same  as  that  now  in 
question.    Held, 

1.  That  (assuming  the  roads  to  be 
identified)  the  agreement,  even  if  the 
steward  had  no  sufficient  authority, 
was  evidence  to  explain  the  fact  of  re- 
pair, and  was  properly  admitted. 

S.  That,  if  the  evidence  failed  to 


identify  the  roads,  that  ol^ectioa 
should  have  been  made  at  nin  pfios, 
when  the  defect  appeared,  and  the 
Judge  should  have  been  requested  to 
strike  the  evidence  out  of  his  notes: 
and  that  the  point  could  not  now  be 
raised.    Ferrand  v.  MUUgen,  730. 

3.  Objection  when  to  be  taken,  730. 
Ante,  S. 

V.  Special  session  for. 

Orders  of,  must  shew  that  it  was 
one  for  the  district,  890.    Ant^,  IIL 1. 

VI.  Boundary:  apportionment  of  lia- 
bility to  repair,  880.     Ante^  ill.  S. 

V IL  Order  to  pay  money  in  aid  of  turn- 
pike funds. 

Within  what  time  notice  of  appeal 
must  be  given,  195.     Appeal,  IIL  5. 

VIII.  Conviction  for  laying  soil,  &c: 
service  of  notice  of  ap^ieiu,  154.  Ap* 
peal,  III.  2. 

IX.  Forms. 

Sufficiency  of  statutory  forms,   880. 
Ante^  III.  S. 


HONflCIDE. 

Enquiry  before  coroner,  653.    Conner, 
III.  1. 


HORSE  STEALING. 

Indictment  for:  conclusion,  250.     h 
dictment,  IIL  3. 


HUSBAND  AND  WIFE. 
Baron  and  Feme, 

IDENTIFICATION. 

I.  Of  statute  misdescribed  in  repealing 
act,  3 1 7.     Statute,  XXVIII. 

II.  Of  person  named  in  letters  of  admi- 
nistration, 245.     Poor,  XXVIII.  2. 

ill.   Before^  coroner,  of  party  charged 
with  homicide,  653«    Coroner,  IIL  1. 


IDEO  CONSIDERATUM  EST. 


INDICTMENT. 
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IDEO  CONSIDERATUM  EST. 
Ptige  799.     Contpiracjf,  1. 1. 

IMPLICATION. 
Necessary,  880.    Highway,  III.  8. 

IMPOSSIBILITY. 

L  Of  thing  commanded,  46.  Mandamus, 
IV.  1. 

II.  Of  performance  without  something 
being  first  done  by  the  party  requiring 
it,  199.     Easi  India  Company^  I. 

IMPRISONMENT. 

I.  What  is. 

1.  When  not  by  obstruction  of  passage 
in  particular  direction. 

Plaintifl^  attempting  to  pass  in  a 
particular  direction,  was  obstructed 
by  defendant,  who  prevented  him  from 
going  in  any  direction  but  one,  not 
being  that  in  which  he  had  endeavoured 
to  pass.    Held,  no  imprisonment.  • 

And  this,  whether  the  plaintiff  had 
or  had  not  a  right  to  pass  in  the  first- 
mentioned  direction. 

Per  Patieson,  Coleridge,  and  Wil' 
Uanu,  Js.  Dissentiente  Lord  Den^ 
man,  C.  J.     Bird  v.  Jonet,  742. 

S.  Proper  course  of  pleading.   Bird  v. 

Jcnei,  749. 

II.  Under  conviction. 

1.  Commencement    o?,    78S.      Con- 
tpiracy,  I.  1. 

8.  Discharge  from,  after  reversal  in 
error,  782.    Conspiracy,  I.  1. 

III.  For  contempt 

1.  Of  Court  of  Equity,  187.  Habeas 
Corpus  J IV.  1. 

2.  Of  Inferior  Court,  984.    Jersey,  I. 

3.  Of  Foreign  Court,  984.    Jersey,  I. 

4.  Contempt  and  sentence  when  suffi- 
ciently shewn  by  return  to  Habeas 
Corpus,  984.  Jersey,  I. 

IV.  With  reference  to  the  warrant. 


1.  Without  warrant,  on  sentence  of 
foreign  court,  984.    Jersey,  I. 

2.  Under  illegal  warrant,  281.     War- 
rant^  I. 

V.  Remedies. 

i.  By  action,  928.    Attorney,  IV. 

2.  By  Habeas  Corpus.  Habeas  Corpus. 

3.  By  application  to  Q.  B.,  281.  War- 
rant,  1. 

4.  By  application  to  the  committing 
court,  187.    Habeas  Corpus,  IV.  1. 

5.  By  application  to  judge  at  cham- 
bers, 782.     Conspiracy^  I.  1. 

.    6.  Unconditional  discharge,  281.  War* 
rant,  I. 


LNCORPOREAL  HEREDITAMENT. 
Lease  of,  486.    Stamp,  V. 


INDEMNITY. 

To  justice  when  called  on  to  issue  dis- 
tress warrant,  h'egina  v.  Paynter,  267. 


INDIA. 

East  India  Company, 

INDICTMENT. 

In  what  court. 

I.  Central  Criminal  Court,  274.     Court, 
ILl. 

II.  For  what  offences. 

1.  Horse-stealing,  250.   Post,  III.  5. 

2.  Bigamy,  700.     Error,  VIIL 

3.  Conspiracy  to  defraud  parties  of 
goods  by  fraudulent  purchase  and 
collusive  execution,  782.  Conspiracy, 
Ll. 

4.  Non-repair  of  highway,  880,  890. 
Highway,  III.  1. 

5.  Disobedience  of  order  of  sessions 
to  pay  costs,  49.      Poor,  VIII.  1. 

III.  Formal  parts. 
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INDICTMENT. 


INITIAL. 


1.  Caption :  what  incidents  to  juris* 
diction  it  need  not  shew,  274.  Couri, 
II.  1. 

S.  Venue:  in  Central  Criminal  Court, 
274.  Court,  II.  1. 

3,  Conclusion  contra  formam  statuti. 
Not  necessary  where  statute  only 
varies  punishment. 

Stat.  7  &  S  G,  4.C.  29.  s.  2  .,  enacts 
''That  if  any  person  shall  steal  any 
horse,  mare,"  dec,  "or  shall  wilfully 
kill  any  of  such  cattle,  with  intent  to 
steal  the  carcase,"  &c.,  *' every  such 
offender  ihall  be  guUtt/  of  fdony^^  and, 
on  conviction,  suffer  death.  Stat. 
2  &  3  H^.  4  c.  62.  1.  1.  reduces  the 
punishment  to  transportation  for  life: 
and  Stat.  7  FT.  4.  &  1  VicU  e.  90.  i.  1. 
to  transportation  for  not  less  than  ten, 
nor  more  than  fifteen,  years. 

An  indictment  charged  defendant 
with  felonibusly  stealing  a  mare,  saddle 
and  bridle,  and  did  not  conclude  contra 
formam  statuti:  a  general  verdict  of 
GuiUy  was  found. 

Held,  that  as  stealing  the  mare,  as 
well  as  stealing  the  saddle  and  bridle, 
was  a  felony  at  common  law,  and  not 
created,  or  altered  in  its  nature,  by 
statute,  the  offence  was  correctly  de^ 
scribed  in  the  indictment,  and  the 
statutable  punishment  of  fifteen  years' 
transportation  would  attach  to  the 
stealing  the  mare.  WiUianu  v.  T^ 
Queen,  250. 

IV.  Requisites  in  point  of  pleading. 

1.  Certainty:  pleading  uncertain  be- 
cause different  states  of  facts  will 
bear  ou  the  allegation,  782.  Coii- 
spiraci/,  I.  1. 

2.  Particularity :  in  shewing  names  of 
parties,  782.  Conspiracy,  I.  1. 

5.  What  need  not  be  alleged.  That 
which  will  be  presumed  until  the 
contrary  is  shewn,  700.  Error,  VIII. 

V.  Proceedings  upon. 

1.  Warrant  to  apprehend  defendant  in 
misdemeanor:  what  it  must  shew, 
281.     Warrant,  I. 

2.  Certiorari :  to  remove  indictment 
from  Central  Criminal  Court,  274. 
Court^ll,  1. 

3.  Outlawry  for  not  appearing  to :  re- 
versed fur  want  of  proclamations, 
216.     Outlawry, 


VI.  Conviction  on. 

1.  Judgment,  582.   Judgment,  WlLz. 

2.  Judgment :  in  Q.  B.  on  indictroeit 
removed  from  Central  Criminal 
Court,  274.     Court,  II.  1. 

3.  Record,  582.    Judgment,  VIII.  S. 

4.  Form  of  sentence,  782.  Cbiumcf, 
1.1.  ^ 

5.  Period  from  which  imprisonment  is 
to  run,  782.     Conspiracy,  L  1. 

VII.  Error. 

1.  For  defect  in  indictment,  782.  Cn- 
spiracy^  I.  1. 

2.  Defendant  how  discharged  from  im- 
prisonment, 782.     Cantpkraey,  1. 1. 

INDORSEMENT. 
Page  864.    BUU,  L 

INDUCEMENT. 
To  special  traverse,  756.    Judgment,  V. 

INFERENCE. 

I.  When  refused,  543.  Poor,  XLIV.  2. 

II.  Necessary, 880.    Highway,\\\,%. 

INFERIOR  COURT. 
Contempt  of,  984.    Jersey,  I. 

INFORMATION. 

I.  Before  justices  other  than  those  who 
determine  the  complaint,  3 1 7.  Statute, 
XXVIII. 

II.  Essentially  necessary  to  performance, 
to  be  given  by  party  requiring  per- 
formance, 1 99.   Mast  India  Company,  L 

INHABITANCY. 

Insufficient  allegation  of  in  order  of  re- 
moval, 5 1 6.    Poor^  XLIII. 

INITIAL. 

Of  Christian  name,  when  sufficient,  S55, 
Poor,  XXXIV.  2. 


INQUISITION. 


JERSEV. 
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INQUISITION. 
By  deputy  coroner,  165.     Coroner,  I. 

INTEREST. 

Evidence  of  payments  on  account  of,  479. 
LhmtaHony  IV. 

INTERPLEADER. 

I.  Feigned  issue ;  judgment. 

1.  How  to  be  entered  up. 

On  verdict  upon  a  feigned  issue  un- 
der the  Interpleader  Act,  1  &  2  K^.  4. 
c,  58.,  judgment  ought  not  to  be  en- 
tered up  as  in  an  ordinary  suit,  and,  if 
so  entered,  is  a  nullity,  and  may  be  set 
aside  at  any  time.  The  judgment  must 
be  entered  up  in  the  mode  directed  by 
the  statute.   Dickeruon  v.  Ei/re,  307  n. 

S.  Error  does  not  lie  on  the  judgment, 
S89.    Error,  IL  I. 

II.  Order  to  pay  proceeds  to  successful 

party. 

Pendency  of  writ  of  error. 

Property  taken  in  execution  being 
claimed  by  the  assignees  of  the  debtor, 
who  had  become  bankrupt,  the  sheriff 
sued  out  an  interpleader  rule,  and  an 
issue  was  directed,  the  assignees  to  be 
plaintiffii,  and  the  execution  creditor 
defendant ;  the  money  levied  being,  in 
the  mean  time,  paid  into  Court.  On 
trial  of  the  issue,  the  assignees  reco- 
vered, but,  the  defendant  having  ten- 
dered a  bill  of  exceptions,  error  was 
brought  in  the  Exchequer  Chamber. 
That  Court  gave  judgment,  quashing  the 
writ  of  error.  The  assignees  then  moved 
this  Court  to  make  an  order  under  the 
Interpleader  Act,  l&2}V.4.c. 58.,  for 

Kyment  of  the  money  to  them ;  but, 
fore  cause  shewn,  the  defendant 
brought  error  in  the  House  of  Lords. 
There  being  no  proof  that  the  last 
writ  of  error  was  frivolous,  this  Court 
refused  to  make  such  order,  pending 
the  writ    Xing  v.  Birch,  669. 


INTERPRETATION  CLAUSE. 
P^e  976.    Poor,  II. 


IRREGULARITY. 

I.  When  no  ground  for  Habeas  Corpus, 

187.     Habeas  Corput,  IV.  1. 

II.  In  signing  judgment  under  warrant  of 

attorney,  678.     Bankrupt,  IV.  2. 

III.  Waiver  by  laches,  678.    Bankrupt^ 
IV.  «. 


IRRELEVANCY.; 
To  issue. 

Of  matter  pleaded  as  inducement  to 
special  traverse,  756.    Judgment,  V. 

ISSUE. 

I.  How  narrowed  in  pleading,  766.    Ex- 
ecutors, I.  1 . 

n.  Rejection  of  matter  irrelevant  to,  756. 
Judgment,  V. 

III.  Finding  on  distinct  issues,  661.    Ar- 
bUration,  VIII.  1. 

IV.  Gena'al.    General  Issue. 

V.  Under  Interpleader  Act.  Interpleader. 

JERSEY. 

I.   Habeas  corpus  ad  subjiciendum   to 
Channel  Islands. 

The  writ  of  habeas  corpus  ad  subji- 
ciendum runs  to  Jersey. 

A  Baron  of  the  Exchequer  may,  in  va- 
cation time,  under  stat.  I  &  2  Vict.  c.45. 
s,  1.,  in  exercise  of  the  common  law 
power  possessed  before  that  statute  by 
the  Court  of  Q.  B.,  issue  such  writ, 
under  the  seal  of  the  Court  of  Q.  B., 
returnable  in  that  Court  in  term  time. 

He  may  do  so  on  affidavits  entitled 
in  the  Exchequer,  inasmuch  as  the  ap- 
plication may  be  made  to  him  as  a 
Baron  of  the  Exchequer,  upon  which 
application  he  may  act,  in  nis  discre- 
tion, by  making  the  writ  returnable  iu 
the  Q.  B. 

Sembie,  that,  if  such  writ  be  obtained 
by  fraudulent  representations,  this 
Court  will  quash  it  on  motion. 

But  this  Court  will  not  quash  the 
writ  because  it  appears  that  the  Judge 
who  issued  it  abstained  from  inquiring 
into  facts  which,  if  known  to  him; 


might  probBbt)'  have  induced  htm  either 
to  refuse  the  writ  or  only  to  grant  a 
rule  Nisi.  Especially  if  »uch  facts  may 
be  properly  returned. 

Thewrit  iuued, directed  to  the  Vi^ 
count  and  Gaoler  QfJcriey,  command- 
ing them  to  bring  up  ibe  body  of  W,, 
to  undergo  &c.  Return,  that  the  Vis- 
count and  Gaoler  took,  and  the  Gaoler 
detained,  W.,  by  virtue  of  a  aentence  of 
the  Royal  Court  ofJertey,  which  wa» 
tet  out,  and  which  stated  that,  io  a 
cause  depending  before  them,  fV.,  when 
the  Court  wb«  about  to  deliver  an  in- 
terlocutory judgment,  interrupted,  by 
uttering  in  the  most  unbecoming  tone 
a  protest  agunst  the  competency  o( 
the  Court;  and  that  the  Court,  con- 
forniably  with  an  article  in  the  Jertey 
law*  ordering  that  all  persons  wanting 
in  respect  to  the  BailiC  should  be 
imprisoned  until  they  had  asked  par- 
don end  paid  the  fine  impoied,  and 
considering  that  the  DailiffUd  in  the 
course  of  the  cause  ordered  W.  to 
be  more  respectful,  condemned  W.  to 
a  fine  of  lO/.,  and  to  ask  pardon  of 
the  Court;  and,  W.  having  refused  to 
comply,  be  wax  sent  to  pnion  until  be 
should  have  obeyed  :  That  the  sen- 
tence was  lawful  according  to  the  law 
of  Jertey;  That,  by  such  law.the  Vis- 
count and  Gaoler  were  obliged  to  take 
and  the  gaoler  to  detain:  That  thev  had 
not,  and  by  such  law  could  not  nave, 
any  wamut  other  than  the  sentence : 
That  the  Court  was  presided  over  by 
the  Bwliff,  assisted  by  Judges  called 
Jurats,  and  had  the  power  of  punish- 
ing such  a  contempt  io  the  manner 
directed  by  the  sentence:  That  there 
was  such  an  article  as  mentioned  in  the 
sentence :  That  thematters  in  the  sen- 
tence were  true ;  That  the  sentence  was 
read  aloud  in  the  hearing  of  W, :  That 
it  was  duly  entered  in  a  botA.  of  record, 
called  The  Book  of  Criminal  Prosecu- 
tions, being  the  proper  book  for  the 
purpose :  That  the  sentence  was  a  suf- 
ficient authority  tor  the  takuig  and  de- 
taining.   Held, 

1.  That  affidavit!  could  not  be  re- 
ceived for  the  purpose  of  shewing  that 
the  Royal  Court  had  acted  Inconsist- 
ently with  the  law  of  Jertey. 

s.  That  the  return  was  not  objec- 
tionable for  want  of  shewing  a  warrant 
■-  Tor  the  caption  i>r  detainer.    , 


JUDGMENT. 

3.  71iat,as  the  wordsused  nnghtbe, 
and  were  by  the  Royal  Coivt  sd- 
judged  to  have  been  uttered  in  mcfa  i 
manner  and  tone  as  to  have  made 
them  contemptuous,  this  Court  would 
assume   that   there  had  been  a  con- 

*.  That  it  sufficiently  appeared  that 
W,  had  been  sentenced  to  ask  pardon 
ofthe  Court  for  the  contempt,  and 
was  legally  imprisoned  until  he  obeyed. 

Prisoner  remanded. 

An  objection  having  been  made  to 
the  return,  on  behalf  of  the  priMoo', 
and  counsel  having  been  heard  against 
the  objecting,  one  counsel  was  allowed 
to  reply  in  support  of  the  objectioa. 
Canii  Wilton'i  Cote,  981. 

IL  Practice  ofthe  Court  Roval  there ai 
to  contempts,  9B4,    Ante,  I. 


JUDGE. 
L  Common  taw  power  as  to  Habeas  Cor- 
pus, 961.    Jerteji,  I, 

II.  Id  vacation, 

1.  Affidavits  used  before  hira,  bow  en- 
titled, S84.    Jertey,  I. 
S.  Power  as  to  Habeas  Corpus,  9M. 

III.  At  cbaoibers. 

Order  for  discharge  tX  prisoner  alier 
reversal  of  judgi^enti  TSI,  Cen- 
tpiracy,  I.  1. 

IV.  Order  of. 


9.  Waiver  of  objection  by  recdving 
costs,  889.    Error,  II.  1. 

5.  Proof  of  by  rule  of  Court,  79.  Jr- 
6ilrati(Mi,l.  1. 

JUDGE'S  ORDER. 
Judge,  IV. 

JUDGMENT. 
FiBBTLT  :  in  civil  cases. 
1.  Entering  up. 

On  issue  UD 

307  n.    InUrpltmder,  L  I. 
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2.  On  warrant  of  attorney,  without 
appearance,  678.    Bankrupt,  IV.  9. 

3.  For  defendant  on  demurrer  to  plea, 
how  to  be  entered,  766.  Executors, 
1.1. 

4.  Erroneous  entry'  of,  how  rectified 
in  error,  766.    Executors,  I.  1. 

11.  On  warrant  of  attorney.     Warrant  of 
Attorney, 

in.  Error. 

1.  On  what  judgments  error  does  not 
lie,  289.    Error^  II.  1. 

2.  Form  how  rectified  in  error,  766. 
Executors,  II.  1 . 

IV.  Enforcement  under  stat.  1  &  s  Vict, 
c.lio. 

1.  When  not  by  charging  pension,  674. 
Pension, 

5.  Application  to  rescind  order,  674. 
Pension, 

V.  How  proved. 

Of  manor    court:    minute  in  court 

books. 

The  judgment  of  a  manor  court  in  a 
plea  of  debt  is  sufiiciently  proved  by 
production  of  a  minute  in  the  court 
books,  containing  entries  of  the  plead- 
ings, but  setting  forth,  as  to  the  judg- 
ment, only  a  form  of  caption,  names  of 
parties  and  suitors  of  the  court,  and  a 
memorandum  that  a  venire  facias  was 
executed,  verdict  found  for  plaintiff, 
and  final  judgment  entered  for  debt  and 
costs,  specifymg  the  amounts :  the  de- 
puty steward  of  the  court  stating  that 
he  was  present  at  the  trial,  and  that  it 
was  not  usual  to  draw  up  a  more  formal 
judgment ;  and  it  appearing  that  a  le- 
vari facias  had  issued,  reciting  a  judg- 
ment in  terms  corresponding  with  the 
entry. 

An  administrator,  sued  in  the  manor 
court  for  a  debt  due  from  the  intestate, 

K leaded,  No  assets :  Replication,  that 
e  had  assets :  Issue  thereon,  and  ver- 
dict for  plaintiff.  Judgment  was  en- 
tered up,  execution  issued,  and  Nulla 
bona  returned.  Plain tilT  declared  in 
debt,  setting  forth  these  proceedings, 
and  alleging  that  defendant  had,  at  the 
time  of  the  recovery,  assets  to  be  ad- 
ministered, and  had  eloigned  and  wasted 
them.  Plea,  that,  at  the  time  of  the 
recovery,  defendant  had  fully  adminis- 
tered &c.;  without  this,  that  he  eloigned 

VOL.  VII.  N.  s. 


or  wasted  &c.  Issue  thereon.  Held, 
that,  on  the  trial  of  this  issue,  defendant 
could  not  prove  that  all  assets  which 
had  come  to  his  hands  at  the  time  of 
the  former  recovery  had  been  duly  ad- 
ministered. And  that  the  plain  tiff 
might  take  this  objection  without 
having  replied  the  former  recovery  as 
an  estoppel.    Dawson  v.  Gregort/,  156, 

VI.  EflTect  as  an  estoppel. 

On  plea  of  plene  administravit,  756. 
Ante,  V. 

VII.  Of  Foreign  Court. 

When  it  sufficiently  appears  by  return 
to  Habeas  Corpus,  984.    Jersey,  I. 

Secondly  :  in  criminal  cases. 

VIII.  On  conviction  on  indictment. 

1.  In  Q.  B.  on  indictment  removed 
from  Central  Criminal  Court,  274. 
Court,  II.  1. 

2.  Grand  jury  how  to  be  described  on 
the  record,  582.    Post,  5. 

3.  Erroneous  where  punishment  too 
small. 

Under  stat.  7  JT.  4.  &  1  Vict.  c.  90  , 
which  enacts  that  persons  convicted  of 
stealing  in  a  dwelling  house  to  the 
value  of  5/.  shall  be  liable  to  be  trans- 
ported beyond  the  seas  for  any  term 
not  exceeding  fifteen  years  nor  less  than 
ten  years,  judgment  (before  stat.  9  &  10 
Vict,  c.  24.)  of  transportation  for  seven 
years  was  reversed  on  writ  of  error. 

A  record  of  conviction  at  the  as- 
sizes, beginning  **  Yorkshire  to  wit," 
and  reciting  a  commission  to  justices 
to  hear  and  determine  and  deliver  the 
gaol  there,  and  to  inquire  by  the  oaths 
of  good  and  lawful  men  within  the  said 
county  of  York,  S3t  forth  an  indictment 
found  by  A,  B.,  C.  />.,  &c.,  grand 
jurors,  giving  to  each  (except  in  one  in- 
stance) the  addition  of  his  residence, 
but  not  stating  them  to  be  good  and 
lawful  men  within  the  county  of  York, 
nor  making  any  mention  of  the  county. 
On  writ  ot  error,  assigning  as  a  ground 
that  the  indictment  did  not  appear  to 
have  been  found  by  good  and  lawful 
men  of  the  county. 

Semble,  per  Patteson  J.,  that  the  ob- 
jection was  fatal.  Whitehead  v.  7%*? 
Qucen^  582. 

4  A 
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JURISDICTION. 


LACHES. 


4.  Whether  nacesiary  to  use  the  words  1 
"  it  is  considered,"  782.    Conspiracy 
I.  1. 

5.  Whether  necessary  to  refer  to  any 
statute,  700.     Error,  VIII. 

6.  What  statute  referred  to  in  Judg- 
ment of  transportation,  700.  Error, 
VIII. 

7.  Of  imprisonment,  under  stat.  11 
G.  4.  &  1  W,  4.  c.  70.  *.  9.,  782. 
Conspiracy,  I.  1. 

8.  Reversal  in  error,  how  carried  into 
effect,  782.     Conspiracy,  I.  1. 


JURISDICTION. 

I.  Shewing  on  face  of  instrument. 

1.  Record  of  conviction  on  indictment 
ought  to  shew  grand  jurors  to  he 
men  of  the  county,  582.  Judgment, 
VIII.  3. 

2.  What  need  not  be  shewn  in  caption 
to  indictment,  274.     Court,  W,  \, 

5.  On  face  of  order:  situation  of  high- 
way, 880,  890.     Highway^  III.  1,  2. 

4.  On  face  of  orders  of  removal,  520, 
690.     Poor,  X.l.  XXXVI.  1. 

II.  Record  controverted  hy  negativing 
jurisdiction,  136.     Poor, XXX VII.  J, 

III.  Conclusiveness  of  findings  by  tribunal 
as  to  matters  within  its  jurisdiction, 
880.     Highway,     III.  2. 


JUSTICE  OF  THE  PEACE. 

I.  Of  metropolitan  police. 

How  to  be  described,  255.  Poor,  V.  1. 

II.  His  summons. 

1 .  Has  not  effect  of  notice  to  produce, 
120.     Poor,\W,  1. 

2.  Proceeding  against  one  defendant 
on  joint  summons,  255.     Poor^  V.  1. 

III.  Jurisdiction  as  between  landlord  and 
tenant. 

In  cases  of  possession  withheld,  558. 
Replication,  1.  2. 

IV.  Jurisdiction  to  commit. 

Not  for  disobeying  order  of  sessions, 
169.     Peace, 


V.  PFDceedings  before. 

1.  Production  of  documents,  how 
compelled,  120,  126.    Poor,  XV. 

2.  Before  justices  other  than  those 
who  received  the  information,  317. 
StatuU,  XXVIII. 

3.  Must  appear  to  be  within  the  juris- 
diction, 520.     Poor^  XXXVI.  I. 

4.  When  sufficiently  shewn  within  the 
jurisdiction,  533,     Poor^  XL  2. 

5.  Summons,  when  necessary,  690. 
Poor,  X.  1. 

VI.  Order  of:  justices,  how  described 
in,  so  as  to  shew  Jurisdiction. 

*  Usually  acting  for  the  district,"  690. 
Poor,  X.  1. 

VII.  His  adjudications. 

Conclusiveness  of,  880.  Highway, 
III.  2. 

VIII.  Notice  of  motion  for  certiorari. 

1.  To  what  justices,  136.  Poor, 
XXXVII.  1. 

2.  Signature  by  attorney,  156.  Poor, 
XXXVn.  1. 

3.  Service  of,  at  dwelling  house,  154. 
Appeal,  III.  2. 

IX.  Indemnification. 

Whether  necessary  on  calling  on  him 
to  issue  distress  warrant,  lie^na  v. 
Paynter,  267. 


JUSTIFICATION. 

By  plea  imputing  an  offence. 

Effect   of  abandoning  without  giving 
evidence,  68.    LiM,  1. 


KING'S  BENCH. 
QuetfCs  Bench, 

LACHES. 
Waiver  by,  678.     Bankrmpi,  IV.  2. 


LANDLORD  AND  TENANT. 
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LANDLORD  AND  TENANT. 

I.  Tenancy,  how  created. 

1.  Agreement  or  lease. 

Agreement  in  substance  as  follows. 

•*  Proposals  for  letting  the  M,  and 
G.  farms  in  H,  Quantity,  130  acres. 
Terra,  12  vears,  determinable  *'  &c. 
*<  Rent  162/.  To  farm  the  arable  land 
upon  the  four-course  system,'*  &c.  "  All 
other  covenants,  except  as  above  al- 
tered, contained  in  a  draft  lease,  dated 
December  Ist,  1824,  granted  by  W^.  P. 

to  J.  iv:' 

*'June  3d,  1855.  Agreed  to  the 
above  rent,  provided  the  house  and 
buildings  are  put  into  tenantable  re- 
pair on  a  plan  to  be  mutually  deter- 
mined upon  and  finally  settled  within 
one  month  from  the  above  date." 
Signed  by  the  landlord  and  the  party 
intending  to  take. 

Held,  not  a  present  demise,  because 
the  terms  were  to  take  effect  only 
upon  the  performance  of  a  condition, 
and  it  was  not  ascertained  when  the 
tenancy  was  to  commence.  Doe  dem, 
IVoodY.  Clarke,  211. 

2.  Agreement  or  lease:  incorporeal 
hereditament,  486.    Stamp,  V. 

J.  Not  by  mere  entry  and  enjoyment 
under  a  contract  for  purchase,  611. 
Vendon,  IV. 

4.  Lease  by  mortgagor,  708.  Cove^ 
nant. 

5.  By  payment  and  acceptance  of  rent 
after  expiration  of  term,  957.    PoU, 

in. 

IL  Tenancy,  how  determined. 

1.  Eviction  by  superior  landlord,  620. 
Eviction,  h 

2.  Not  by  insufficient  notice  to  quit 
and  conduct  short  of  estoppel. 

Tenant  from  year  to  year  gave  his 
landlord  notice  to  quit,  ending  at  a 
time  within  half  a  year.  The  land- 
lord at  first  acquiesced,  but  ultimately 
refused  to  accept  the  notice;  the 
tenant  quitted  according  to  his  notice, 
and  the  landlord  entered  and  did  some 
repairs.  Held,  that  the  tenancy  was 
not  determined.  Bessell  v.  Landsberg, 
638. 

I 


3.  Surrender,  what  is  not,  638.    Ant^, 
2. 

4.  Tenancy  from  year  to  year,  how 
soon  determinable,  957.    Post,  111. 

IIL  Tenancy  from  5'ear  to  year. 

Not  necessarily  a  tenancy  for  two  years 
at  the  least. 

A  tenancy  from  year  to  year  so  long 
as  both  parties  please,  is  determinable 
at  the  end  of  the  first  as  well  as  of  any 
subsequent  year,  unless,  in  creating 
such  tenancy,  the  parties  use  words 
shewing  that  they  contemplate  a  te- 
nancy for  two  years  at  least. 

Therefore,  where  a  tenant,  at  the 
expiration  of  a  term  of  years,  held 
over,  and  the  landlord  received  rent 
from  him  :  Held,  that  the  landlord 
might  by  half  a  year's  notice,  require 
him  to  quit  at  the  end  of  the  first  year 
after  the  term  of  years  had  expired. 
Doe  dem.  Clarke  v.  Smaridge,  957. 

IV.  Rent. 

Services  to  parish  church  reserved  as, 
976.    Poor,  IL 

V.  Guarantee  for  performance  by  tenant. 
When  it  requires  a  separate  stamp, 

474.     Stamp,  II. 

VI.  Landlord's  remedies. 

1.  Ejectment  where  half  year's  rent  is 
in  arrear,  287.     Ejectment,  III.  1. 

2.  Recovery  of  possession  under  jus- 
tice's order,  558.     RepHcation,  I.  2. 

3.  Action  for  use  and  occupation,  61 1, 
620.     Vendors,  IV.     Eviction,  I. 

4.  Re-entry,  620.     Eviction,  I. 

5.  Action  for  waste:  repair  before 
action  brought,  634.     Case,  II. 

6.  Distress.    Distress* 

VJI.  Proceedings  and  pleadings  in  actions 
between. 

1 .  Pleading :  in  covenant,  where  land- 
lord's title  only  equitable,  708.  CV- 
venant, 

2.  Order  for  particulars  of  alleged  de- 
fects in  execution  of  power,  686. 
Ejectment,  III.  2. 

IX.  Notice  to  quit.    Notice^  V. 
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LEASE. 

I.  What  instrument  is  an  agreement  and 
not  a  lease,  211.  Landlord  and  7V- 
nantf  I.  1.     486.  Stamp,  V. 

II.  Of  ferry,  486.      Stamp,  V. 

III.  Under  defective  execution  of  power. 

Particulars  of  alleged  defects,  686. 
Ejectment,  III.  2. 

IV.  By  mortgagor  in  possession,  708. 
Covenant, 

V.  Recitals. 

1.  Effect  on  both  parties  of  recitals 
shewing  the  lessor  to  have  only  an 
equitable  title,  708.     Covenant, 

2.  Estoppel  by  recitals  in,  708.  Cove- 
nant. 

VI.  Covenants. 

1.  Covenants  in  gross,  or  running  with 
the  land,  708.     Covenant. 

2.  Sum  covenanted  to  be  paid  to  a 
stranger:  whether  a  reservation, 
708.     Covenant, 

VII.  Legal  reversion  :  pleading,  708.  Co- 
venant. 


LEGITIMACY. 

How  shewn  in  examinations,  596.   Poor, 
XVI.  5. 


LETTER. 

Evidence  of  sending:  delivery  to  post- 
man. 

To  prove  the  sending  of  a  letter  by 
plaintiff  to  defendant,  a  clerk  of  plain- 
tiff deposed  that  he  made  up  the  let- 
ters, of  which  this  was  one,  and  placed 
thciu  in  a  box  in  the  room  where  he 
sat,  and  that  the  public  postman  in- 
variably called  every  day  and  took  the 
letters  from  that  box. 

Held,  that  such  delivery  to  the 
postman  was  evidence  for  the  jury, 
that  the  letters  had  gone  to  the  poit- 
office.    Skilbeck  v.  Garbett,  846. 


LIBEL. 

I.  Privileged  communication. 

Question  not  aflfected  by  abandonment 
of  plea  of  justification. 

To  an  action  for  a  libel  defendant 
pleaded  Not  guilty,  and  a  justification. 
He  offered  no  proof  of  the  jasufica- 
tion,  but  gave  evidence  to  shew  that 
the  document  was  published  under 
circumstances  rendering  it  a  privileged 
and  private  communication  between 
defendant  and  a  third  party. 

Held,  that  the  jury,  in  forming  their 
opinion  (upon  the  first  issue)  whether 
or  not  the  communication  was  privi- 
leged, ought  not  to  take  into  consider- 
ation the  fact  that  the  justification  had 
been  pleaded  and  abandoned.  WUtom 
v.  Rwnnson,  68. 

II.  Malice. 

Abandoned  justification  how  far  evi- 
dence of,  68.    Ante,  I. 

III.  Justification :  truth  of  charge. 

Effect  of  abandoning  without  ofierii^ 
proof,  68.     Anti,  I. 

IV.  Indictment  for. 

In  Central  Criminal  Court,  274.  Court, 

n.  1. 

V.  See  also  Slander, 


LICENSE. 

I.  What  is. 

1.  License  or  demise,  559.  JRiver,  II.  1. 

2.  License  or  re-demise,  850.    Auigit' 
mentf  I. 

II.  To  use  perishable  goods,  how  inferred, 
850.     Attignment,  I. 


LIMITATION  OF  ACTIONS. 

I.  When  it  b^ins  to  run. 

1.  When  the  right  of  action  b  against 
several  persons. 

Declaration,  in  assumpsit,  reciting  a 
writ  issued  on  28th  November  1845, 
charged  that  heretofore,  ^to  wit  on 
the  29th  day  of  December,  a.d.  1850,** 
defendant  contracted  that  he  would, 
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**  within  twelve  months  from  a  certain 
day,  to  wit  the  day  and  year  afore- 
said/* supply  plaintiff  with  certain  ar- 
ticles. Breacn,  that  defendant  "  did 
not  nor  would,  within  twelve  months 
from  the  said  day,  to  wit  the  day  and 
year  aforesaid,'*  supplv  the  articles. 
Plea :  that  the  cause  of  action  did  not 
accrue  within  six  years  next  before 
the  commencement  of  the  suit.  Re- 
plication: that  the  defendant,  when 
the  action  accrued,  was  beyond  seas, 
and  that  the  action  was  commenced 
within  six  years  of  his  first  return  after 
such  accruing.  Rejoinder :  that  the 
promise  was  made  by  defendant  jointly 
with  W,:  that,  after  the  accruing  of 
the  action,  and  more  than  six  years 
before  the  commencement  of  the  suit, 
W.  was  in  the  kingdom  and  might 
have  been  sued. 
On  demurrer  to  the  rejoinder.  Held, 

1 .  That  the  declaration  was  substan* 
tially  good,  the  averments  shewing 
that  twelve  months  had  elapsed  before 
the  action :  and,  further,  that  the 
plea  might  be  resorted  to,  as  shew- 
mg  that  the  twelve  months  had  so 
elapsed. 

2.  That  the  rejoinder  was  no  answer 
to  the  replication ;  for  that,  under  stat. 
4  Arm,  c,  16.  s,  19.,  if  a  right  of  action 
accrue  against  several  persons,  one  of 
whom  is  beyond  seas,  the  Statute  of 
Limitations  does  not  run  till  his  re- 
turn, though  the  others  have  never 
been  absent  from  the  kingdom.  Fan- 
nin V.  Andersofiy  811. 

2.  Under  usual  clause  in  acts  for  public 
works,  824.     Pott,  IV.  1. 

II.  Pleading. 

1.  Ck>verture  of  plaintiff,  a  good  re- 
plication, 864.    BUUy  I. 

2.  Rejoinder,  payment,  or  other  satis- 
faction, a  departure  from  plea,  864. 
BUU,  I. 

3.  What  defective  allegation  in  the 
declaration  is  aided  by  the  pica,  811. 
Antef  I.  1. 

III.  Evidence  of  payments  on  account 
of  interest. 

il.,  an  attorney,  being  indebted  to 
B,  in  several  sums  on  bond,  and  simple 
contract,  bearing  interest,  from  time 
to  time  stated  accounts  with  B.  in 


which  he  debited  himself  with  the  in- 
terest, and  took  credit  for  payments 
which  he  made  from  time  to  time,  on 
account  of  B,,  for  the  rent  and  tithes 
of  a  farm  occupied  by  B,y  and  other 
disbursements.  The  latest  of  these  ac- 
counts was  stated  in  1823;  and  a  ba- 
lance was  struck  therein  in  favour  of 
B. :  up  to  that  time  the  rents  arid 
tithes  had  nearly  balanced  the  interest; 
but  the  rents  were  then  considerably 
reduced.  Afterwards  il.,  who  took 
considerable  part  in  the  management 
of  ^.'s  afiairs,  continued  to  pay  the 
rents  and  tithes  on  B*s  account,  and 
stated  a  further  account  with  B,  in 
writing,  in  which  he  took  credit  for 
the  payment  of  rent  and  tithes,  but 
inserted  no  item  on  the  debit  side. 
The  latest  account  stated  was  in  1842. 
B,y  in  184.3,  sued  A,  for  the  sums 
due  on  simple  contract,  and  interest 
thereon. 

Held,  that'  the  facts  above  stated 
were  evidence  for  the  jury,  from  which 
they  might  find  that  the  payments  of 
rent  and  tithes  since  1823  were  pay- 
ments made  on  account  of  the  interest 
due  on  the  simple  contract  debts,  so 
as  to  take  the  case  out  of  the  Statute 
of  Limitations.  Worthington  v.  G/imS' 
dUchj  479. 

IV.  Clauses  in  acts  incorporating  public 
companies. 

1.  Time  from  which   the  limitation 
runs. 

A  railway  company  was  empowered 
by  statute  to  divert  a  canal,  and  it 
was  enacted  that,  if  by  any  accident, 
or  in  the  execution  of  any  works  au- 
thorised by  the  act  (otherwise  than 
from  the  neglect  or  mismanagement  o( 
the  canal  company),  or  by  reason  of 
the  bad  state  of  repair  of  the  railway 
company's  works,  the  canal  should  be 
so  obstructed  that  boats  could  not 
pass,  the  railway  company  should  pay 
the  canal  company,  by  way  of  tisccr- 
tained  damages,  10/.  at  least  for  every 
hour  during  which  the  obstruction 
should  contmue;  and  if  it  should  con- 
tinue beyond  seventy  two  consecutive 
hours,  or  should  have  been  occasioned 
by  any  wilful  act  of  the  railway  com- 
pany, then  at  20/.  per  hour  at  least 
by  way  of  ascertained  damages :  And 
that,  in  default  of  payment  on  demand 
4a  5 
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made  on  the  railway  company's  trea- 
surer &c.,  the  canal  company  might 
recover  the  sum  by  action  of  debt  or 
on  the  case :  But  this  clause  was  not 
to  prevent  their  recovering  special 
damage  in  respect  of  injuries  by  ma- 
chines or  engines  on  the  railway,  or  of 
the  acts  or  defaults  of  the  railway 
company  in  respect  of  which  the 
lowest  amount  of  liquidated  damages 
was  ascertained  as  aforesaid,  though 
the  special  damage  might  exceed  the 
liquidated  damages ;  but,  if  such  liqui- 
dated damages  should  have  been  paid, 
and  any  action  for  special  damage 
should  ^be  brought,  credit  was  to  be 
given  tnerein  for  such  payment. 

It  was  also  enacted  that  no  action 
should  be  brought  for  auy  thing  done 
or  omitted  to  be  done  in  pursuance  of 
this  act,  or  in  the  execution  of  the 
powers  or  authorities  given  by  it,  with- 
out twenty  days*  notice,  nor  unless  the 
action  should  be  brought  within  six 
calendar  months  next  ader  the  act 
committed,  or,  in  case  there  should 
be  a  continuation  of  damage,  then 
within  six  calendar  months  next  after 
the  doing  such  damage  ihould  have 
ceased. 

1.  Held,  that  an  action  of  debt  for 
liquidated  damages  incurred  by  ob- 
btructing  the  canal  was  an  action  for 
something  done  in  pursuance  of  the 
act;  and  that  the  limittation  clause 
npplied. 

2.  The  declaration  stated  that  the 
canal,  by  means  of  the  defendants' 
works,  became  obstructed  on  a  cer- 
tain day,  and  continued  so  obstructed 
for  ninety  nine  hours  next  following, 
and  that  defendants  refused  payment 
when  demanded  :  Held,  that  the  time 
of  limitation  ran  from  the  last  ob- 
struction, and  not  from  the  demand 
of  payment  Kennet  and  Avon  Canal 
Company  v.  Great  Western  Railway 
Company y  824. 

2.  What  is  a  thing  done  in  pursuance 
of  the  act,  S24.    AntCy  1. 


LIS  PENDENS. 

Plea  of,  71.     Arbii ration y  IV.  1. 


LOCALITY. 

Omission  as  to  in  statutory  form,  890. 
Highway,  IIL  8. 


MAGISTRATE. 
Justice  o/tAe  Peace. 


MAIDEN  SETTLEMENT. 
Page  569.    Poor^  XXV.  2. 


MAINTENANCE. 

Of  poor  out  of  workhouse,  690.    Pocr, 
X.  1. 


MAJORITY. 

I.  Of  meeting.  « 

1.  Who  are,  406.    Ckurch-raUy  I. 

2.  Virtual  acquiescence  of,  by  omitttog 
the  legal  mode  of  dissent,  406. 
Church  rate,  I. 

II.  Of  board  of  commissioners. 

Contract  by,  how  shewn,  960.  AVgS- 
gencCf  I. 


MALICE. 

Evidence    of,    61.      Slander^  II.       68. 
Libely  I. 


MANDAMUS. 

I.  For  what  purposes. 

1.  To  elect  assessors,  46.   Potty  IV.  1. 

2.  To  hear  appeal,  154.  Appealy  IIL  2. 

3.  To  register  deed,  156.    Itegittry. 

4.  To    issue    distress    warrant,    255. 
Poor,\.  1. 

5.  To  obey  order  directing  relief  of 

Cauper   elsewhere   than    in   work- 
ouse,  690.     Poor,  X.  1. 

6.  To  insert  name  in  burgess  roll,  908. 
Post,  IV.  2. 


II.  Impouibility  of  the  thing  commaocled, 
46.    Pwf.lV.  I. 

III.  Writ 

I.  Impouibility  BppHrent  on  the  face 

of  it,  46.     Po,l,lV.l. 
3.  Generality  of,  906.    Pott,  IV.  3. 

IV.  Return. 

I.  Particularity  aud  certainty, 

Mandamua  to  the  Mayor,  nldennen 
and  bureessei  of  a  borough,  named  in 
Sched.  (A.)  of  Stat.  n&eW.  4.  c.  76., 
and  divided  into  wards,  recited  that 
no  dection  of  usetton  to  revise  the 
burgefs  VkU  with  the  mayor,  in  place 
of  the  then  last  Bssesion,  had  been 
made  on  or  unce  iSt  March  IH44, 
hv  reason  whereof  the  said  offices 
were  «till  vacant :  and  the  writ  com- 
manded the  Mayor  &c.  to  meet  and 
elect  such  aMCMora. 

Return,  that  the  Maj'or  &c.  did 
meet,  and  wpte  ready  to  elect,  and 
to  deliver  and  receive  voting  pa^iera, 
but  there  was  not  at  the  time  of  such 
meeting,  nor  has  there  been  from 
thence  hitherto,  any  assessor  of  the 
laid  borough ;  wherefore  they  could 
not  elect  &c. 

On  demurrer  to  the  return  for  not 
stating  how  and  under  what  circum- 
stances it  happened  that  there  was  no 
assesMr  for  the  borough  at  the  time 
&c.:  Held, 

1 .  That  the  return  was  bad  for  that 

S.  That  the  mandamus  did  noi 
itself  shew  that  the  election  could 
be  proceeded  with. 

3.  That  any  omission  to  appoint  aa- 
sesson  might  he  remedied  by  an  elec- 
tion under  stat.  7  W.  4.&  i  Vkt.  c.  78, 
$.  36.,  which  citendi  to  officers  eligible 
under  that  act,  and  stat.  i  &  6  W.i. 
C.76.  the  provisions  of  ttat.  II  G.  1, 
c.  4.  M.  1,  3.  And  that  such  election 
was  one  of  those  declared  valid  by  stat. 
7  JT.  4.  &  I  Vict.  e.  79.  ».3. 

Peremptory     mandamus     awarded. 
JUgma  ¥,  Weifmouth,  Mat/oT  ^c,  46. 
i.  Good  in  part,  and  bad  in  part. 

The  council  of  a  borough  made  s 
borough  rule  to  levy  66<'f.,  and  assessed  i 
a  portion  of  thnt  sum  on  llie  parish  of 
W.  within  the  borough.  The  rate  or- 
dered was  6rf.  in  the  pound  on  the 


Talue  of  messuages,  Ac,  and  the  coun- 
cil appointed  overseers  to  levy  it  in 
W,  The  overseers,  in  consideration  of 
circumstances  peculiar  to  W^  made 
and  assessed  the  rate  on  that  narieh  at 
Id.  in  the  pound.  B,,  an  inhabitant, 
refused  payment;  his  name  was,  in 
consequence,  left  out  of  the  burgesa 
lilt,  and  the  mayor  and  assessors  re- 
fused to  insert  it  in  the  burgess  roll. 

Held,  that  the  rate  of  id.  was  in' 
valid.  And  the  Court  awarded  a  man- 
damus to  the  mayor  and  assessors  to 

The  writ  recited  that  B.,  a  person 
duly  qualified  and  entitled  to  be  en- 
rolled in  the  burgess  roll  of  the  said 
borough,  in  respect  of  property  with- 
iu  the  said  parish  and  borough,  was 
omitted,  &c.  The  return  certified, 
that  B.  was  not  a  person  duly  qualified 
or  entitled  to  be  enrolled  in  the  bur- 
gess roll  of  the  said  borough,  in  re- 
spect of  property  within  the  said  parish 
and  borough;  and  it  then  further  cer- 
tified the  making  and  tissessing  of  the 
rate  as  above  staled,  and  B.\  refusal 
to  pay,  and  that,  because  of  such  re- 
fusal, and  for  other  the  causes  afore- 
said, B.  was  not  qualified  to  be  en- 
rolled, &c. 

Held,  on  demurrer,  that  the  latter 
part  of  the  return  was  bad  by  reason 
of  the  objection  to  the  rate :  but  that 
the  former  part  might  be  separated 
from  the  latter,  an<r  was  n  sufficicn:: 
answer  to  ihe  writ.  Scgina  v.  New 
Wittdtor,  Mayor,  Sfc^  908. 
3.  Return  in  general  terms  to  writ  in 
general  terais,  908.     Ante,  'J. 

V.  Conditions  precedent. 

Offer  of  indemnification,  when  iiccei>- 
sary,  Hegiaa  v.  l^ynltr,  i(C7, 


I,  Custom  as  to  passing  copyholds  b) 
devise,  S97,     Cojiyhold,  I. 

II.  Judgment  of  manor  court, 

1.  How  proved,  756.     Judgnienl,  V. 

2.  Effect  in  estoppel,  'TiC.    Judgment, 
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MARRIAGE. 


MlbTAKE. 


MARRIAGE. 


I.  Presumption  of  continuance,  700.  Er^ 
ror. 


esumnti 
,  VIII. 

[illegatu 
%  VIII. 

III.  Bigamy,  700.     Error,  VIII. 

IV.  See  also  Baron  and  Feme, 


II.  Sufficient  allegation  of  continuance, 
700.     Error, 


MAXIMS. 

I.  Audi   alteram   partem,  690.     Poor, 
X.  1. 

II.  Falsa  demonstratio  non  nocet,  517. 
Statute,  XXXVIII. 

\  Nemo  tenetur  prodere  sdpsum,  136. 
^oor,  XV.  2. 

•  Noscitur  a  sociis :  a  rule  of  construc- 
tion, 928.     Attorney,  IV. 

V.  Qui  facit  per  alium  facit  per  se,  960. 
Negligence,  I. 


MASTER  AND  SERVANT. 

I.  When  the  relation  does  not  exist. 
Not  between  applicant  for  order  of 

justices  and  the  officer  who  executes 
it,  558.     Replication,  I.  2. 

II.  Liability  of  Master  for  nedigence  of 
servant,  960.     Negligence,  f. 

III.  See  also  Agent, 


MEETING. 

m 

I.  Of  vestry.     Vettry. 

II.  Proceedings  of  majority  and  minority, 
406.     Church  rate,  I. 

III.  Votes    when    thrown    away,    406. 
Church  rale,  I. 


MEMORANDA. 


Page  1. 


MEMORIAL. 
P&rtly  lithographed,  156.    Begutry. 

MERGER. 
Of  franchise,  359.    Eioer,  II.  1. 

MERITS. 

In  settlement  appeals,  587,  593.    Poor, 
XXXIX.  5,  4. 

MINING  COMPANY. 
Sale  of  shares  in,  27.     Vendon,  III.  1. 

MINORITY. 

Proceedings  by,  when  valid,  406.  dsrdl 
raie^l, 

MISDEMEANOR. 

I.  Jurisdiction  of  Central  Crimiiml  Court 
in,  274.     Court,  \l.\. 

II.  Warrant  to  compel  the  finding  of 
sureties  to  answer  indictment,  Ssi. 
Warranty  I. 

III.  See  also  Indictment, 

MISDESCRIPTION. 
Of  statute  in  repealing  act,  317.  Statute, 

xxvm. 

MISREPRESENTATION. 

I.  On  applying  for  writ  of  Habeas  Corpus, 
984.     Jersey^  I. 

IL  By  parties  giving  warrant  of  attorney 
as  to  mtended  witness  being  a  certiS- 
cated  attorney,  838.     Surety,  I. 

MISTAKE. 
By  legislature,  3 1 7.    Statute,  XX  VIIL 


MONEY  HAD  AND  RECEIVED. 


NEGATIVE. 
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MONEY  HAD  AND  RECEIVED. 

I.  Condition  precedent  to  action. 

Restoration  of  documents  of  transfer, 
when  noty  27.     Vendors,  III.  1. 

II.  Action  for. 

By  vendee  against  vendor  to  recover 
purchase-money  of  shares  on  failure  of 
consideration,  87.     Vendors,  III.  1. 


MONITION. 

To  hold  vestry  meeting  and  lay  church- 
rate,  406.     Church  rate,  I. 


MORTGAGE. 

I.  Of  goods. 

1.  What  operates  as  a  present  con* 
vcyance,  850.    Assignment,  I. 

3.  What  proviso  for  enjoyment  does 
not  operate  as  a  re-dcmise,  850.  As- 
signment, I. 

3.  Of  goods  in  futuro,  850.  Assign^ 
ment,  !• 

IL  Mortgagor. 

Lease  by,  708.     Covewmt, 

MOTHER. 
Page,  520.    Poor,  XXXVI.  1. 

MUNICIPAL  CORPORATION. 

I.  Burgess  roll. 

1.  Mandamus  to  insert  name,  908. 
Jiifandamus,  IV.  2. 

2.  Disqualification,  general  allegation 
of,  908.     Mandamus,  IV.  2. 

3.  Disqualification  by  non-payment  of 
rates,  means  valid  rates,  908.  Man- 
damus,  \W»  2. 

II.  Officers :  elecdon. 

What  elections  are  under  stat.  1  W,  A, 
c.  78.  s,  3.,  46,     Mandamus,IV,  1. 

III.  Assessors. 

1.  Omission  to  appoint,  how  remedied, 
46.     Mandamus,  IV.  1. 


2.  Mandamus  to  elect,  46.  Manda- 
mus, IV.  1. 

3.  Election  of,  when  within  stat.  7  IV. 
4.  c,  78.  s,  3.,  46.  Mandamus,  IV.  1 . 

IV.  Borough  rate. 

Overseers  restricted  to  same  pound 
rate  as  ordered  by  the  council,  908. 
Mandamus,  IV.  2. 

V.  Liabilities. 

When  not  liable  to  repair  bridges, 
941.     Bridge,!. 

VI.  Trust  property. 

When  vested  in  churchwardens  and 
overseers,  976.    Poor^  II. 

NAME. 

I.  Christian  name  when  sufficiently  signed 
by  initial  or  other  abbreviation,  555. 
Poor,  XXXIV.  2. 

II.  Necessity  of  stating  in  indictment  for 

conspiracy,  782.     Conspiracy,  I.  1. 

III.  Of  intended  transferee  of  stock,  199« 
East  India  Company/,  I. 

NAVIGATION. 

I.  Of  navigable  river. 

1.  What  rights  are  incident,  339.  River, 
IL  1. 

2.  Case  for  negligent  navigation,  339. 
River,  IL  1. 

IL  Canal,  824.    Limitation,  IV.  1. 

III.  Management  of. 

Liability  of  commissioners  for  negli- 
gence of  contractor,  960.  Negli- 
gence, I. 

IV.  Pilot.    Pilot. 


NECESSITY. 
Overruling.    Cams  Wilson* s  Case,  1001. 

NEGATIVE. 

I.  General. 

When     sufficient,     574  n.         Poor, 
XXXVIIL  2. 


I 


II.  What  need  not  be  negatived. 
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NEGLIGENCE. 


NOTICE. 


NEGLIGENCE. 

I.  Liability  of  employer  for  negligence  of 
contractor  in  excuting  works. 

By  a  local  act  (3  &  4  Vict.  c.  Iv.), 
commissioners  were  appointed  for  im« 
proring  a  navigation ;  all  their  powers 
to  be  executed  by  the  majority  pre- 
sent at  a  meeting  of  not  fewer  than 
three.     They  were    not   to   be  per- 
sonally liable  on  contracts  made,  or 
for  damages  incurred  in  relation   to 
anything  done  in  pursuance  of  the  act, 
but  might  be  sued  in  the  name  of  their 
clerk.  The  commissioners  at  a  meeting 
duly  held  (November  12),  resolved  to 
accept  a  tender  for  executing  works  in 
pursuance  of  the  act!  their  clerk  there- 
upon drew  up  a  contract  according  to 
the  tender ;  and  it  was  afterwards  (/>f- 
crmber  4th)  signed  by  the  contractor. 
It  purported  to  be  made  by  A.^  B.y  and 
C, "  being  three  of  the  commissioners  " 
appointed  for  putting  the  act  in  exe- 
cution, and  recited  the  previous  reso- 
lution; but  it  did  not  appear   (unless 
as  before  mentioned)  that  the  contract 
was  executed  or  sanctioned   by  the 
majority  of  a  regular  meeting. 

Held,  that  the  contract,  made  in  con- 
sequence of  the  above  resolution,  was 
a  contract  entered  into  by  the  commis- 
sionchs  in  execution  of  their  office. 

And  that  they  were  liable,  and  might 
be  sued  in  the  name  of  their  clerk,  for 
damage  negligently  done  by  the  con- 
tractor to  third  persons  in  execution  of 
such  contract. 

The  contractor,  in  executing  part  of 
the  work  contracted  for,  the  diversion 
of  a  creek,  made  a  drain,  which,  from 
a  defect  in  the  materials,  could  not  re- 
sist water;  and,  without  having  any 
authority  to  do  so,  he  turned  in  the 
water,  which  broke  through  and  flooded 
the  neighbouring  land.  The  drain  was 
not  finished  at  the  time,  but  it  did  not 
appear  that  anything  further  was  about 
to  be  done  for  the  purpose  of  securing 
it,  if  the  mischief  had  not  happened. 

In  an  action  on  the  case  against  the 
commissioners  (sued  by  their  clerk),  de- 
claration stating  that  they  made  the 
diversion  and  executed  the  works  so 
negligently  that,  in  consequence  there- 
of, and  from  no  other  cause,  the  water 
broke  through  and  Hooded  plain tifTs 
land. 


Held,  that,  on  the  facts  above  stated, 
defendant  was  not  liable. 

When  a  party  had  tendered  a  bUl  of 
exceptions,  quaere  whether  he  may, 
without  abandoning  such  bill,  apply  for 
a  new  trial  on  a  point  wholly  distinct 
from  the  grounds  of  exception.  AUen 
T.  Hayward,  960. 

II.  Nature  of  injury. 

1.  Injury  to  oyster  beds  bv  negligent 
navigation,  359.     River^  li,  I. 

2.  Injury  to  property  so  placed  as  to  be 
a  public  nuisance,  359.    River,  11.  1. 

III.  Pleading. 

Averment  of  notice  of  facu,  339.  River, 
IL  1. 


NEW  TRLO. 

Motion  for. 

After  tender  of  bill  of  exceptions,  960. 
Negligence,  I. 

NONSUIT. 

In  ejectment,  for  non-confession  of  lease, 
entry  and  ouster,  287.  EjecttnnU, 
III.  1. 


NOTICE. 

I.  In  fact. 

1.  Of  what  is  palpable  or  notorious, 
406.     Church  rate,  I. 

2.  Effect  of  proceeding  with  notice  o( 
an  irregularity,  406.  Church  ratc^  I. 
459.     Poor,  VIII.  I. 

II.  In  pleading,  339.    River,  II.  1. 

III.  Service. 
At  dwelling  house,  154.  AppealyilLi. 

IV.  To  produce. 

1.  Summons  has  not  effect  of,  120. 
Poor,  XV.  1. 

2.  When  unnecessary,  58.   Pof/,XLl. 

3.  Notice  to  produce  copy  of  onler 
served,  when  not  necessar}',  459. 
Poor,  Vlll.  1. 

V.  To  quit. 

1.  Too  short,  what  not  an  acquiescence 
in,  638.     Landlord  and  Tenant,  II.  -2. 

2.  Construction  not  strained  to  make 
it  good. 


NUISANCE. 


OFFICER. 
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Notice  was  given  to  a  tenant  from 
year  to  year,  holding  from  Martinmas 
to  Martinmas^  to  quit,  '*  on  the  13tb 
day  of  May  next,  or  upon  such  other 
day  or  time  as  the  current  year  for 
which  you  now  hold "  "  will  expire." 
The  notice  was  dated  and  served  on 
91st  October,  Held  bad.  Doe  dem. 
Richmond^  Mayor  &c.,  v.  Morphett, 
577. 

3.  How  proved,  58.    Post,  XI.  1. 

VI.  Of  appeal,  154.    Appeal^  III.  2. 

Vn.  Of  rate  and  allowance,  S55,    Poor, 
V.l. 

VIII.  Of  application  for  certiorari,  136. 
Poor,  XXXVII.  1. 

IX.  Of  order  of  sessions,  459.     Poor, 
VIII.  1. 

X.  Of  chargeability,  520.  Poor,  XXXVI. 
1. 

XI.  Evidence  of. 

1.  Proof  by  copy. 

A  written  notice  to  quit  may  be 
proved  by  production  ofa  copy,  though 
notice  has  been  given  to  produce  the 
original.  Doe  dem.  Fleming  v.  Somer- 
ton,  58. 

2.  Presumed,  of  what  is  palpable  or 
notorious,  406.     Church  rate,  I. 

NUISANCE. 

I.  Public. 

1.  Abatement  by  private  individual, 
when  not  justifiable,  539.  River^ 
II.  1. 

S.  Neglieence  in  r^ard  to  property 
which  IS  a  public  nuisance,  when  not 
excusable,  339.  River,  II.  1. 

5.  Distinction  between  the  injury 
which  it  occasions  to  the  public,  and 
that  which  it  occasions  to  an  indi- 
vidual, 339.     River,  II.  1. 

II.  Erections  and  continuance. 

1.  Plea  traversing  erection  only,  when 
bad,  661.    Arbitration,  VIII.  1. 

2.  What  findings  not  inconsistent,  661. 
Arbitration,  VIII.  1. 

NULLITY. 

Distinction  between  nullity  and  irrcn;u- 
larity,  678.     Bankrupt,  IV.  2. 


NURTURE. 

Child  within  age  of,  520.  Poor,  XXXVI. 
1. 


OBJECTION. 

I.  To  evidence,  when  to  be  taken,  730. 
Highway,  IV.  2. 

II.  Waiver. 

1.  By  laches,  678.   Bankrupt,  IV.  2. 

2.  By  proceeding  with    notice,  459. 
Poor,  VIIL  1. 

3.  My  receiving  costs,  289.     Error,  II. 
1. 

III.  Right  to  reply,  984.    Jersey,  I. 


OBSTRUCTION. 

I.  What  amounts  to  imprisonment,  742. 
Imprisonment^  I.  1. 

II.  By  railway,  a  thing  done  in  pursu- 
ance of  the  railway  act,  824.  Limits 
ation,  IV.  1. 


OCCUPATION. 

I.  Under  contract    of  purchase  which 
goes  oflfi  611.     Vendors,  IV. 

II.  By  trustee  or  by  cestui  que  trust,  255. 
Poor,Y.  1. 


OFFENCE. 

EflTect  of  assigning  statutory  punishment 
to  common  law  offence,  250.  Indict-' 
ment.  III.  3. 


OFFICE. 
Municipal.     Municipal  Corporation. 

OFFICER. 

I.  Municipal.     Municipal  Corporation, 

II.  Mandamus  to  elect,  46.     Mandamus, 
IV.  1. 

III.  Deputy.    Deputy, 
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ORDER. 


OWN  ACT. 


ORDER,    ^ 

I.  Original. 

What  is  the  original,  459.    Poor,  VIII. 
I. 

IL  Form  and  formalities. 

1.  Sufficiency  of  statutory  form,  880. 
Highway,  III.  2. 

2.  Sealing,  232.    Poor,  XVII. 

3.  Signing,  549.     Poor,  XXIII.  1. 

4.  Address,  690.     Poor,  X.  1. 

III.  Shewing  jurisdiction. 

1.  Description  of  party  making  it  so 
as  to  snew  jurisdiction,  690.  Poor, 
X.  1. 

2.  How  shewn  to  be  justices  for  the 
jurisdiction,  533,    Poor,  XI.  2. 

3.  That  special  session  was  for  the  di- 
vision in  which  the  hij^hway  is  situ- 
ate, 890.     Highway,  III.  1. 

4.  Must  shew  that  the  applicant  has  a 
right  to  apply,  543.  Foor,  XLIV. 
2. 

5.  Necessity  of  shewing  the  complaint 
and  hearing  to  be  within  the  juris- 
diction, 520,  533,  Poor,  XL  I. 
XXX  VL  1. 

IV.  In  particular  instances. 

1 .  For  apportioning  repair  of  highway, 
880.     Highway,  III.  2. 

2.  For  preferring  highway  indictment, 
890.     Highway, \\\,  1. 

3.  For  costs  of  appeal,  459.  Poor, 
Vlli.  1. 

4.  Of  removal.     Poor, 

5.  Judge's  order.    Judge, 

V.  Notice  of:  how  proved,  459.     Poor, 
VIII.  I. 

VI.  Service. 

To  ground  indictment  for  disobedi- 
ence, 459.     Poor,  VI 11.  1. 

VII.  Removal  by  certiorari. 

1.  Before  expiration  of  time  for  ap- 
pealing, 516.     Poor,  XLIII. 

2.  Notice  of  application,  136.  Poor, 
XXXVII.  1. 

VIII.  Proof  of. 

By  rule  of  Court,  79.  Arbitration,  I. 
1. 


IX.  Indictment    for  (iitobediaii 
Poor,  VIII.  1. 

X.  Waiver  of  objection  to,  by  r 
costs,  289.     Error,  II.  1. 

XI.  Construction. 

1.  By  necessary  impHcatioii,  884 
way.  III.  2. 

2.  No  inferences  to  be  drawn 
struing,  543.     Poor,  XUV. : 

Xn.  How  far  conclusive. 

1.  As  to  points  which  the  jusdc 
be  taken  to  have  considere 
Highway,  III.  2. 

2.  Order  of  removal  unaj 
against,  549.     Poor,  XXIIL 


OUTLAWRY. 

In  high  treason :  reversal. 

Judgment  of  outlawry,  for  c 
pearing  to  answer  an  indictOM 
high  treason,  was  reversed  aft 
lapse  of  a  hundred  and  sixteen 
on  writ  of  error  sued  out  by  a 
of  the  outlaw,  because  it  did  not 
by  the  record  that  prodamatio 
been  made,  or  a  wnt  of  prodai 
issued. 

Judgment,  that  the  outlawry 
versed,  and  the  coheir,  plamt 
error,  be  restored  to  all  things 
he  hath  lost,  &c.  Tynte  v.  The  ( 
216. 


OVERSEERS. 

I.  Property  vested  in  churchwarden 
overseers,  along  with  a  corpor 
976.    Poor,  II. 

II.  Special,  under  Municipal  Coq 
tion  Acts,  90S.  Mandamus,  IV.  2. 


OVERT  ACT. 
Conspiracy. 


OWN  ACT. 
Conduct,     Estoppd. 


OYSTER  FISHERY. 


PEACE, 
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OYSTER  FISHERY. 

I.  In  navigable  river.  559.    River,  I[.  1. 

II.  Injury  to  by  negligent  navigation,  359. 
River^  II.  1. 

III.  Title  of  corporation  to,  after  tern- 
porary  suspension,  339*     River,  II.  1. 

rV.  License  to  dredge,  not  a  demise,  339. 
River,  II.  1. 

V.  Merger  of  franchise,  359.     River,  Ih 
1. 

PAREiNT  AND  CHILD. 
L  Emancipation,  158.    Poor,  XVI.  1. 

II.  Nurture,  520.   Poor,  XXXVLl. 

III.  Bastard.    Poor,  XLIV. 

PARISH. 

I.  A  place  in  England  is  presumed  to  be 
parochial,  569.    Foor,  aXV.  S. 

II.  Parochial  property :  how  vested,  976. 
Poor^  11. 

PARTICULARITY. 

L  In    indictment    for   conspiracy,  782. 
Compirac^/f  I.  1. 

IL  In  return  to  mandamus,  46.    Man' 
dammt,  IV.  1. 

III.  In    examinations,    601  n.       Poor, 
XXXIIL  1. 

PARTICULARS. 

Of  alleged  defects  in  execution  of  power, 
686.    Ejectment,  IIL  8. 

PARTNERSHIP. 

1.  Slander,  imputing  insolvency  to  one 
of  several;  general  and  special  da- 
mage, 918.     Slander,  I.  1. 

IL  Statute  of  Limitations. 

VVliere  one  of  several  defendants  is 
beyond  the  seas,  811.  Limitation, 
L  1. 

\W.  See  also  Company, 


PASSAGE. 

Obstruction  of,  742.    Imprisonment,  I.  1. 

PAUPER. 

Relief  elsewiiere  than  in  workhouse,  690. 
Poor,  X.  1. 

PAYMENT. 

I.  Generally. 

1.  Distinction  between  set  off  and  part 
payment,  479.     Limitation,  III. 

2.  Contribution,  in  what  respect  not 
equivalent  to,  858.     Surety,  I. 

II.  On  account, 

Evidence  of  its  being  on  account  of 
interest,  479.    Limitation,  HI. 

III.  Recovery  of  money  improperly  paid. 

Under  warrant  of  attorney  insufficiently 
attested,  838.     Surety^  I. 

IV.  Pleading. 

1.  Necessity  of  pleading  it. 

Semble,  that,  in  an  action  for  the 
price  of  goods,  the  defendant  cannot 
prove,  under  a  plea  of  Non  assumpsit 
or  Never  indebted,  that  the  dealing 
was  for  ready  money,  and  the  goods 
paid  for  when  delivered ;  but  payment 
must  be  pleaded.  Littlechild  v.  Banks, 
759. 

2.  Rejoinder  setting  up,  is  a  departure 
from  plea  of  Statute  of  Limitations, 
864.     Bills^  I. 


PAYMENT  OUT  OF  COURT. 

Refused    pending    error,    669.      Inter' 
pleader,  11. 


PEACE. 

Articles  of  the. 
Order  of  sessions,  how  enforced. 

Articles  of  the  peace  were  exhibited 
against  A.,  at  the  Quarter  Sessions  of 
the  county  of  H,,  and  he  was,  by  that 
Court,  ordered  to  enter  into  recog- 
nizance, before  one  or  more  justices 
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PEERAGE. 


PLEA. 


of  if ,  to  keep  the  peace  for  six  ca- 
lendar months  thence  ensuing.  Under 
the  warrant  of  two  justices  of  /f.,  A, 
was  brought  before  two  justices  of  the 
same  county  to  shew  cause  why  he 
should  not  enter  into  the  recogni- 
zance ;  and  he  then  refused  to  do  so : 
whereupon  the  justices  last  mentioned 
committed  him  to  the  county  gaol  for 
the  tlien  residue  of  six  calendar  months 
from  the  date  of  the  order  of  Quarter 
Sessions,  unless  in  the  mean  time  he 
should  enter  into  the  recognizance. 

Held,  that  the  justices  had  no  power 
to  commit :  and  that  the  prisoner  was 
entitled  to  be  dischargee!  on  habeas 
corpus.     In  re  Athlon,  1 69. 


PEERAGE. 

Outlawry  of  ancestor.      Note  on  the 
Wharton  Peerage,  2 1 9. 


PENALTY. 
Distribution,  3 1 7.     Statute,  XXVIIL 


PENSION. 

What  cannot  be  charged  with  a  judg- 
ment debt. 

The  East  India  Company  cranted 
to  defendant  a  pension  in  consideration 
of  his  distressed  state  and  the  services 
of  his  father.  Held,  that  this  could 
not  be  charged  with  a  judgment  debt 
by  a  judge's  order  under  stat.  1  & 
2  Vict,  c.  MO.  u.  14,  15. 

'J'he  Judge's  order  directed  that  the 
pension  should  stand  charged  unless 
cause  were  shewn  at  Chambers  in  six 
calendar  months.  The  Court  re- 
scinded the  order,  on  motion  by  the 
East  India  Company  and  by  an  as- 
signee of  the  pension,  within  the  six 
months.     Morris  v.  Mancsty,  674. 


PERFORMANCE. 

Obligation  of  a  party  to  furnish  materials 
essential  to  the  possibility  of  perform- 
ance, 199.     East  India  Company,  L 


PILOT. 

Who  may  pilot  his  own  ship. . 

Stat.  6  G.4.  c.  195,  after  enacting 
(sect.  19.),  under  a  penalty,  that  the 
master  of  any  vessel  bound  from  the 
westward  to  the  Thames  or  Medwuv 
shall  take  certain  steps  for  obtaining  a 
qualified  pilot,  and  (sect.  5S.)  shall  not 
act  himself  as  pilot  under  certain  cir- 
cumstances, provides  (sect.  62.)  that 
nothing  shall  subject  to  any  penalty 
the  master,  **  bein^  the  owner  or  part 
owner  of  such  ship  or  vessel,  and  re- 
siding at  Dover,  Deal,  or  the  Isle  of 
TJianet^  for  conducting  or  pilotinj; 
such  his  own  ship  or  vessel yrom  any  of 
the  places  aforesaid,  up  or  down  the 
rivers  TTiames  or  Medway,  or  into  or 
out  of  any  port  or  place  within  the 
jurisdiction  of  the  Cinque  Ports  ** 

Held,  that  the  words  "  any  of  the 
places  aforesaid**  mean  Dover^  Dcd, 
and  the  Isle  of  Thanet,  and  not  othen 
previously  mentioned  in  the  act. 
Peake  v.  ScreetA,  603. 


PLACE. 

L  Effect  of  the  words  "in  and  for,"  535. 
Poor,  XI.  2. 

II.  Shewing  on  face  of  order  that  the 
complaint  is  made  within  the  juri^uiic- 
tion,  520,  5Zo.  Poor,  XL  2.  XXXVL 
). 

III.  Presumed  to  be  parochial,  569. 
Poor,  XXV.  2. 

IV.  Record  of  conviction  ought  to  shc» 
grand  juries  to  be  men  of  the  county, 
582.     Judgment,  VIII.  3. 


PLEA. 

I.  Generally. 

1.  Whether  there  can  be  a  temporan 
bar,  71.    Arbitration,  IV.  1. 

2.  Cannot  in  general  be  pleaded  to 
damage,  918.    Slander,  I.  1. 

3.  When  resorted  to  in  aid  of  defec- 
tive allegation  in  declaration,  811. 
Limitation,  I.  1. 

II.  In  bar  or  in  abatcoienL 
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Determined  by  commencemeDt  and 
conclusion,  71.    Arbitration,  IV.  1. 

III.  Commencement  and  conclusion. 

1 .  Determine  nature  of  plea,  7 1 .  Arbi- 
tration,  IV.  I.  ' 

2.  Conclusion  to  the  Court  or  to  the 
Country,  766.    Executors,  1. 1. 

IV.  Plea  claiming  interest  in  land. 

What  is  not:  justification  of  trespass 
in  assistance  of  constable  to  give 
landlord  possession  under  justice's 
order,  558.    Eeplication,  1.  2. 

V.  Plea  in  excuse. 

Plea  of  non-delivery  of  signed  bill  is 
not,  402.     Replication,  1. 1. 

VI.  What  it  must  shew  affirmatively. 
Bad  for  passing  over  an  essential  nega- 
tive in  the  declaration,  and  assuming 
the  affirmative,  708.    Covenant, 

VII.  Amounting  to  the    general  issue. 
General  Issue, 

VIII.  Particular  pleas. 

1.  Pendency  of  arbitration,  71.  Arbi- 
tration, IV.  1. 

2.  Eviction  by  superior  landlord,  620. 
Eviction,  I. 

5.  Ne  uncques  administrator,  766.  Ex* 
ecutors,  I.  1. 

4.  Justification  of  imprisonment  under 
warrant  of  commissioner  of  bank- 
rupt, 928.    Attorney,  IV. 


PLEADING. 

I.  Objects  of  pleading. 

To  narrow  the  issue :  when  effected  by 
conclusion  to  the  Court,  766.  Ex- 
ecutors, 1. 1. 

II.  The  whole  must  be  answered. 

1  •  Case  for  continuing  nuisance  erected 
by  H.  Plea  traversing  the  erection 
by  H.  bad,  66 1 .    Arbitration,  VIII.  1 . 

2,  Essential  negative  may  not  be  passed 
over,  and  the  affirmative  assumed, 
708.    Covenant. 

IIL  Essential  matter  roust  be  distinctly 
pleaded. 

1 .  It  must  be  shewn  affirmatively,  not 
assumed,  708.     Covenant, 


2.  Indorsement  by  wife,  under  coercion 
of  husband,  of  her  promissory  note ; 
if  pleaded  as  a  reduction  into  pos- 
session, such  other  circumstances  as 
complete  that  defence  ought  to  be 
shewn,  864.     JBilf,  1. 

IV.  Allegations  must  be  made  at  the  pro- 
per stage  of  the  pleading. 

Covenant  by  lessor,  with  equitable  title 
only,  against  lessee :  negative  in  the 
declaration  of  plaintiff's  legal  rever- 
sion is  not  premature,  708  Cove- 
nant, 

V.  Particularity. 

1.  Retuni  to  mandamus  must  plead 
facts  distinctly,  so  that  they  may  be 
denied,  confessed  and  avoided,  or 
demurred  to,  46.    Mandamus,  IV.  1. 

2.  Non-existence  of  a  particular  officer 

f)leaded  without  sufficient  particu- 
arity,  46.     Mandamus,  IV.  1. 

5.  Disqualification,  returned  in  general 
terms,  to  writ  alleging  qualification  in 
general  terms,  908.  Mandamus,\\\  2. 

VI.  Argumentativeness. 

1.  Argumentative  denial,  good  after 
verdict,  339.     River,  II.  1 . 

2.  Argumentative  denial  of  navigation 
at  unseasonable  times,  339.  River, 

n.  1. 

Vn.  Duplicity,  864.    BiUs,  I. 

VIII.  Repugnancy. 

Negative  of  legal  reversion  in  plaintiff 
when  not  repugnant  in  declaration 
by  lessor  against  lessee,  708.  Cove- 
nant, 

IX.  Departure. 

1.  Replication  by  lessor  negativing  any 
legal  reversion  in  him,  when  not  a 
departure  from  declaration  in  cove- 
nant for  nonpayment  of  sum  in  na- 
ture of  rent,  708.    Covenant, 

2.  Rejoinder  setting  up  payment,  or 
satisfaction,  after  plea  of  Statute  of 
Limitations,  864.     BiUs,  I. 

X.  Time. 

1 .  When  a  declaration  shews  substan- 
tially that  the  time  for  performing  a 
contract  has  elapsed,  811.  Limitation, 
I,  1. 

2.  Collected  from  a  subsequent  plead- 
ing, 811.    Limitation,  \,\. 


1068 


POLICE. 


POOR. 


XI.  Notice. 

What  allegation  of  scienter  not  equiva- 
lent to  formal  allegation  of  notice, 
339.     River y  II.  1. 

XII.  Judgment  on  the  whole  record. 

When  it  is  that  a  subsequent  pleading 
may  be  resorted  to,  8 1 1 .  Limitation^ 
1.1. 


POLICE. 
Metropolitan,  255.     Poor,  V.  1. 

POOR. 

L  Government  of:  in  unions. 

To  whom  justices'  orders  are  to  be 
addressed,  690.    Pott,  X.  1. 

II.  Parish  property :  in  whom  vested. 
Church waraens  and  overseers,  and  a 

corporation. 

Where  a  tenant  holds  premises  bv 
the  service  of  cleaning  the  parish 
church,  without  any  pecuniary  render, 
such  service  is  a  "  rent"  for  which  "  an 
entry  or  distress  "  may  be  made,  within 
the  meaning  of  the  Limitation  Act, 
3  &  41V.4.  c.  27.  M.  1.,  8. 

So  the  service  (under  the  like  cir- 
cumstances) of  ringing  the  church  bell 
at  stated  hours  from  Michaelnuu  to 
Chriitmat, 

Where  lands  have  been  held  jointly 
by  the  churchwardens  and  overseers  of 
a  parish,  and  by  the  corporation  of  a 
borough  in  which  it  lies,  the  latter 
holding  as  trustees,  not  on  any  special 
trust  but  for  general  parochial  pur- 
poses, the  churchwardens  and  over- 
seers may  bring  ejectment  for  such 
lands  as  vested  in  them  bv  stat.  59  G.3. 
c.  12.  *.  17.  Doe  dem.  Edney  v.  Ben- 
ham,  976. 

III.  Overseers :  special,  under  Municipal 
Corporation  Acts. 

Amount  of  borough  rate  that  they  may 
lay,  908.     MatidamiUf  IV.  2. 

IV.  Rate :  Property  rateable. 

1.  Port  duties. 

By  Stat.  14  G.5.  c,  56.  s.  15.,  the 
Hull  Dock  Company  were  empowered 


and  reouired,  within  seven  years  from 
Deeenuter  Slst,  1774,  to  make  abasia 
or  dock  at   Erngston-upon-HiJl,  with 
reservoirs,  sluices,  bridges,  ruads&c; 
by  t,  18.  certain  lands  of  the  Crown 
were  granted  to  them  for  that  purpose; 
and  s.  42.  enacted  that,  in  consider- 
ation of  the  expense    the  company 
would  be  at  in  making  and  keeping  in 
repair  such  dock  &c.,  there  should  be 
payable,  from  and  after  December  31st, 
1774,  to  the  company,  for  every  ship 
&c.  *^  coming  into  or  going  out  of  the 
said  harbour,  basin  or  docks,  within  the 
port  of  Kin^ston'-upoik'HuU^*  or  unlad- 
ine  or  putting  on  shore,  or  lading  or 
taking  on  board,  any  of  their  cargo,  or 
any  goods,  within  the  said  port,  certain 
duties  of  tonnage  (according  to  the  full 
of  the  reach  and  burthen),  to  be  piid 
at  the  time  of  the  ship's  entry  inwardi 
or  clearance  outwards ;  or,  in  case  any 
ship  should  not  enter  as  aforesaid,  then, 
at  any  time  before  such  Uiip  should 
proceed  from  the  said  port,  at  the  cus- 
tom-house in  the  said  port. 

The  company,  according  to  the  sta- 
tute, made  a  dock  in  the  parish  of  T. 
communicating  with  the  narbour  or 
river  HtiU  and  the  river  Number.  The 
dock  is  in  their  own  land,  granted  as 
above.  They  have  no  right  of  property 
in  the  harbour,  and  occupy  nothing  on 
the  shores  of  the  Humbery  except  the 
entrance  basin  of  the  dock.  The  port 
of  Hull  {in  the  popular  sense,  adopted 
in  this  case)  includes  the  HuwAer  to 
the  mid  stream,  and  all  ships  using  the 
dock  pass  through  this  portion  of  the 
Humber.  Some  discharge  and  load 
their  cargoes  in  the  Humber  or  the  har- 
bour, without  u^ng  the  dock  or  enter- 
ing upon  any  property  of  the  company  * 
but  these,  as  well  as  tlie  ships  entering 
the  dock, pay  the  tonnage  duties.  Held, 
on  appeal  against  a  poor  rate  for  the 
parisn  of  71, 

1.  Even  assuming  the  word  ^har- 
bour "  in  s.  42.  was  synonyD[K>us  with 
**  port,"  so  that  the  duties  attached  on 
all  ships  entering  the  port,  whether 
they  came  into  the  dock  or  not,  stiil 
that  the  company  were  rateable  for  the 
duties  on  ships  which  actually  did  enter 
the  dock,  those  duties  being  profits  o( 
the  company's  land  in  T.,  accruing 
there.    But 

2.  That  they  were  not  rateable  io  T, 
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for  the  dock  in  respect  of  duties  which 
were  paid  by  ships  not  entering  or 
using  it.  Regina  v.  HuU  Dock  Com'- 
pony,  a. 

8.  Bridges,  255.    Post,  V.  1. 

V.  Rate :  persons  rateable. 

1.  Joint  occupiers :  neglect  to  appeal 
on  omission  of  some  of  the  parties 
jointly  liable. 

Commissioners  were  appointed  by 
statute  for  building  a  bridge,  the  tolls 
to  be  vested  in  them,  with  power  to 
contract  for  the  building  ana  repairs, 
and  to  convey  the  tolls  to  the  parties 
with  whom  they  contracted,  cnarged 
with  certain  payments.  The  commis- 
sioners contracted  accordingly  with 
certain  subscribers,  who  agreed  to  build 
and  repair  the  bridge:  and  the  com- 
missioners agreed,  when  the  bridge 
should  be  built,  to  convey  over  in 
perfietuity  all  the  lolls  &c.  to  the  sub- 
scribers, their  executors  &c.,  to  hold 
as  tenants  in  common  and  not  as  joint 
tenants,  or  as  such  subscribers  should 
appoint. 

The  bridge  being  built,  the  commis- 
sioners, by  indenture  reciting  the  con- 
tract, assigned  to  the  trustees  in  fee  the 
bridge  and  toils,  upon  trubt  to  permit 
and  sufier  the  subscribers,  their  heirs 
and  assigns,  to  take  the  tolls,  and  to 
have  the  sole  management  thereof,  and 
to  appoint  receivers  &c.,  on  condition 
that  the  subscribers  should  make  certain 
annual  and  other  payments,  keep  the 
bridge  in  repair,  pay  salaries,  &c.,  and 
should,  in  tne  last  place,  yearly  for 
ever  share  all  the  residue  of  the  tolls 
&c.  among  the  subscribers  for  the  time 
being  and  their  respective  heirs  and  as- 
signs, proportionably  to  their  several 
shares  ana  interests,  as  tenants  in  com- 
mon and  not  as  joint  tenants.  Proviso, 
that,  if  the  trustees,  their  heirs  and  as- 
signs, should  adjudge  that  the  sub- 
scribers had  made  default  in  the  pay- 
ments &c.,  they  should  not,  during  such 
default,  be  permitted  to  receive  or  solely 
manage  the  lolls,  but  the  trustees  should 
receive  and  manage  the  same,  and  do 
whatever  the  subscribers  were  required 
to  do. 

The  subscribers  entered  into  receipt 
of  the  tolls,  which  were  taken,  in  part, 
at  a  toll-house  at  one  end  of  the  bridge, 
in  the  parish  of  Putney^    H,  C,  was 

VOL.  VIE.  N.  8. 


proprietor  of  a  small  share,  and  was 
clerK  to  the  subscribers,  but  was  not 
appointed  to  represent  them  in  any 
other  manner;  nor  was  he  an  inha^ 
bitant  of  Putney,  In  a  poor  rate  for 
that  parish,  he  and  many  other  persons 
were  assessed  together  as  owners  and 
occupiers  of  part  of  the  bridge,  which 
was  situate  in  Putney.  H.  C.  did  not 
appeal ;  and,  being  summoned  before  a 
justice  of  one  of  the  metropolitan  po- 
lice courts,  disputed  his  liability,  and 
contended  that  some  persons  were  im- 
properly inserted  in  the  assessment, 
and  fas  the  fact  was)  that  some  pro- 
prietors were  omitted.  The  justice  de- 
clined issuing  a  distress  warrant. 

This  Court  granted  a  mandamus, 
calling  upon  the  justice  to  issue  such 
warrant. 

Held,  by  Lord  Denman  C.  J.  and 
Patteton  J»,  that  H.  C.  might  be  dis- 
trained upon  for  the  rate,  and  must 
obtain  contribution  as  he  could  from 
the  other  subscribers. 

By  WiUianu  and  Wightman5i.y  that 
H.  C.  was  at  all  events  liable  for  some 
portion  of  the  rate,  and,  not  having 
appealed,  could  not  now  contend  that 
he  was  rated  for  too  much  or  that 
other  persons  were  improperly  joined 
with  hmi  as  subscribers,  or  omitted. 

In  the  written  notice  of  a  rate,  pub- 
lished by  the  parish  officers  and  proved 
before  the  justice,  it  was  stated  that 
the  rate  had  been  allowed  "  by  one  of 
Her  Majesty's  justices  of  the  peace, 
acting  within  the  metropolitan  district, 
pursuant  to  the  statute,    &c. 

Held,  that,  if  this  did  not  sufficiently 
shew  that  the  magistrate  was  one  of 
those  authorised  by  stat.  3  &  3  Fict. 
c.  71.  «.  14.  to  perform  the  functions 
of  two  justices,  the  notice  of  allowance 
was  not  therefore  void;  stat.  \7  G,2» 
c,  3,  9.1.  requiring  publication  of  the 
rate  only,  and  not  of  the  allowance. 
Regina  v.  Paynter,  255. 

S.  Contribution  amongst  persons  jointly 
rateable,  255.    Ante,  1. 

3.  Trustee  or  cestui  que  trust,  255. 
Ante,  1. 

VI.  Rate:  formalities. 

1 .  Allowance,  not  part  of  the  rate,  255* 
Ante,  V.  I. 

2.  Publication:  required  of  rate,  not 
of  allowance,  855.    Anti,  V.  1. 

4b 
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VII.  Appeal  against  rate:  costs. 

1.  How  taxed,  459.     Pott^  VIII.  1. 

2.  Effect   of  irrcffularity  in   taxation, 
459.     Pott,  VIII.  1. 

3.  See  also  appeal  apainst  order  of  re- 
moval, Post,  XXXVII— XLII. 

VIII.  Appeal  against  rate :  indictment  for 
not  paying  costs. 

I.  Evidence. 

An  order  of  Quarter  Sessions,  on 
dismissal  of  an  appeal  against  a  poor 
rate,  that  the  appellant  shall  pay  costs 
"  immediately  upon  service  of  this 
order  or  a  true  copy  thereof"  is  valid ; 
for  the  order  is  a  judgment  of  the  ses- 
sions, and  therefore  service  of  the 
original,  or  production  of  it  on  service 
of  a  copy,  cannot  be  required. 

On  indictment  for  disobeying  such 
order,  with  an  averment  that  a  true 
copy  of  the  order  was  served  on  de- 
fendants, and  they  had  notice  of  the 
said  order  and  of  the  contents  thereof, 
the  prosecutors  produced  in  Court  the 
minute  book  of  Quarter  Sessions  in 
which  the  order  was  entered,  and  a 
copy  of  the  order,  on  parchment, 
which  was  an  authentic  extract  of  the 
minutes;  and  they  offered  parol  evi- 
dence that  a  true  copy  of  the  order 
was  served  on  the  defendants,  and  the 
contents  of  the  parchment  at  the  same 
time  read  over  to  them.  Held,  that, 
(whether  the  parchment  was  an  ori- 
•  ginal  or  not^  parol  evidence  as  to  the 
copy  servect  was  admissible  without 
notice  to  the  defendants  to  produce 
the  copy  itself:  for  the  object  of  the 
evidence  was  only  to  prove  notice  of 
the  order,  which  notice  the  copy  was ; 
and  therefore  notice  to  produce  it  was 
unnecessary. 

The  order  for  costs  was  made  at  first 
without  stating  the  amount,  which  was 
left  to  be  ascertained  by  the  clerk  of 
the  peace :  the  justices  then  adjourned; 
the  costs  were  taxed,  and  the  amount 
verbally  reported  by  the  clerk  of  the 
pence  at  the  adjourned  sitting,  which 
was  not  attended  by  all  the  magistrates 
originally  present.  The  order  was  there 
finally  drawn  up,  with  the  amount  of 
costs  as  taxed. 

QtuBre,  by  Coleridge  J.,  whether  the 
justices,  at  the  adjourned  sitting,  had 
jurisdiction  \o  settle  the  costs.  But, 
evidence  having  been  given,  on  the 


trial  of  the  indictment,  that  both  ap- 
pellants  and  respondents  had  an  oppor- 
tunity of  attending  the  taxation,  and 
knew  of  the  proceedings  at  the  ad- 
journed session,  and  took  no  objection : 
Held,  on  motion,  after  verdict  of 
Guilty,  for  a  new  trial  or  to  enter  a 
verdict  for  defendants,  that  the  irre- 
gularity, if  any,  was  no  ground  for  dis- 
turbing the  verdict.  Regina  v.  Mort- 
lock,  459. 

2.  Notice  to  produce,  when  not  neces- 
sary, 459.    Antk,  1. 

IX.  Rate :  enforcement  by  distress. 

1 .  Where  party  over-rated  has  omitted 
to  appeal,  255.     Ante,  V.  1. 

2.  Against  one  of  several  joint  occu- 
piers some  of  whom  are  omitted 
from  the  rate,  255.     Ante,  V.  1. 

5.  Against  one,  on  summons  to  many 
as  on  joint  obligation,  255.    Ante, 

4.  Mandamus  to  issue  warrant,  255. 
Ante,\.  1. 

X.  Relief:  elsewhere  than  in  workhouse. 

1.  Justices'  order:  necessity  of  sum- 
mons. 

An  order  of  justices  under  stat.  4  & 
5  W,  4.  c.  76.  t,  27.,  for  relieving  a 
pauper  elsewhere  than  in  the  worit- 
house,  cannot  be  made  without  sum- 
moning the  parties  who  will  be  bur- 
dened by  such  order  to  shew  cause 
why  it  should  not  be  made. 

Where  such  relief  is  to  be  given  in 
a  parish  forming  part  of  a  union,  qu<rre^ 
whether  the  order  should  be  addressed 
to  the  overseers  or  to  the  guardi.'uis. 

Qucerc,  also,  whether,  in  the  case  of 
such   a   parish,  the  order  sufficieotiv 
shews  jurisdiction,  under   sect.  27,  \( 
the  justices  only  describe  thenn^elves 
as  "  two  of  Her  Majesty's  iustices  o( 
the  f)eace,  acting  in  and  for  the  county 
of  A.,  and  usually  acting  at  B.,  within 
the  district  of  the  C.  poor  law  union" 
(in  which  the  parish  lies),  "  in  the  mIJ 
county."  Heginav.Totnes  Union,  690, 

2.  Justices'  order,  to  whom  to  be  ad- 
dressed, 690.     Ante,  1. 

3.  Justices'  order,  shewing;  jurisdiction, 
690.     Ante,  I. 

XI.  Removal :  inhabitancy. 

1.  Insufficient  allegation  in  order,  5\C, 
Post,  XLIU. 


S.  Allf^ation  or,  iiifficient  without  al- 
leging intention  to  lettle. 
An  order  of  ju>licei|  remoTiog  a 
pauper  from  parish  B.  to  ))Brish  P., 
both  in  the  county  of  M.,  recited  a 
complaint  by  the  parich  officers  of  B. 
that  the  pnuoer  "  intruded  and  cume 
into  the  vud  ptu-iih  of  B.,  and  hath 
actually  become  chargeable  to,  and  i> 
now  inhaliiting  in,  the  lame  nariih : " 
and  it  adjude^  "  the  same  to  De  true." 
Held,  that  the  order  shewed  jurisdic- 
tion, though  it  did  not  itate  that  the 
|iBuper  had  come  into  the  pariih  with 
intent  to  settle,  as  required  under  atat. 
13  &  14C.8.  c.  13.  f.I.;  inasmuch 
aj  itat.  35  G.  3.  e.  101.  «,  1,  gives  a 
new  power  of  removing  paupen  in- 
halntinE  and  actually  chargeable,  with- 
out reference  to  the  purpose  with 
which  the  pauper  inhabits. 

The  order  appeared  to  be  made  by, 
and  upon  complaint  before,  "  E*o  of 
Her  Majesty's  justices  of  the  peace 
acting  in  and  for  the  county  of  Af.;" 
and  it  contained  no  furlher  statement 
of  the  place  where  it  was  made,  except 
**  Jf,  to  wit"  in  the  margin.  Held, 
tliBt  it  sufGciently  appeared  that  the 
complaint  and  order  were  made  in  M. 
The  order  directed  the  parish  offi- 
cers of  B.  to  remove  the  pauper  "  on 
light  hereof."  Held,  not  invalid  on 
that  account. 

Held,  also,  that  it  sufGciently  ap- 
peared that  the  justices  were  justices 
of  the  county  of  M.  Repus  v.  SI. 
Pmd  Ctaent  Garden.  533. 

X[[.  Removal :  chargeability. 


3.  Notice  of,  5S0.    Fatl,  XXXVI.  1. 

4.  Order  bad   for  not  shewing  coro- 
phunt  of,  589.    Pott,  XXXIV.  5. 

XIII.  Removal:  child  within  age  of  Dur- 
lure. 


XIV.  Removal :  coniplunt.  ' 

1.  Must  appear  to  be  made  within  the  , 

jurisdiction,  530,  533.     Ante,  XI.  3.  I 

fM/,  XXXVI.  1.  I 


XV.  Removal :  proceedings  before  jus 


1.  Production  of  documents,  how  t 
be  procured :  not  by  justices'  sum 


The 


of  a 


I  justice,  r 

party  possessed  of  documents  to  al 
tend  OS  a  witness  and  produce  such 
documents  on  the  hearing  of  an  appli- 
cation for  an  order  of  removal,  is  not 
equivalent  to  a  subpoena  duces  tecum; 
and  secondary  evidence  is  not  admiisi* 
ble  on  proof  that  such  summons  has 
been  served  and  disobeyed. 

So  held,  where  the  person  served 
was  an  overseer  of  the  parish  to  which 
it  was  proposed  to  remove,  and  the 
summons  (headed  "  Summons  to  wit- 
ness") was  addressed  to  the  overseers, 
requiring  them  to  produce  the  rate- 
books. Re^tut  V.  Ortam,  ISO. 
S.  Production  of   documents,  under 

crown  office  subpoena. 

On  an  application  before  magistrates 
in  petty  Eesiions  for  an  order  to  re- 
move a  pauper  to  parish  A.,  where  it 
is  sought  to  shew  u  settlement  by 
rating,  ii  suhpona  ad  testififiiiidum  and 
a  subpmna  duces  tecum  mny  issue  from 
the  Crown  Office  to  the  parish  officer 
of  A;  commanding;  him  to  attend  the 
examination  at  petty  sessions,  give  evi- 
dence, and  produce  the  parish  rate 
books;  und,  if  he  disobeys,  this  Court 
will  crant  an  attachment. 

Vi  hether,  on  attending  with  the 
books,  he  is  bound  to  submit  them  to 
examination,  quare.  Begina  v.  Green' 
away,  I S6. 

3.  Distinction  between  producing  and 
submitting  to  examination,  1S6. 
Anii,  3. 

4.  Evidence  of  search  for  documents, 
what  sufficient  to  let  in  secondary 

On  examinatioD  before  removing 
magisyates,  it  was  deposed,  in  order  to 
let  in  secondary  evidence  of  an  inden- 
ture  of  apprenticeship  (not  parochial], 
that  D.  had  possession  of  it  after  the 
apprentice's  death,  and  had  slated,  in 
answer  to  inquiry,  that  she,  -D.,  had 
given  it  to  S.,  the  master  of  a  work- 
house  in -which  D.  was  an  inmate  { 
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that  S,  was  dead,  and  S*3  widow  had 
stated,  in  answer  to  inquiry,  that  she 
had  searched  S.^s  papers,  but  could 
not  find  the  indenture,  and  had  pven 
up  all  the  parish  papers  to  an  assistant 
overseer :  it  was  further  deposed  that 
the  said  assistant  overseer  stated,  in 
answer  to  inquiry,  that  he  had  ex- 
amined the  papers,  but  did  not  recol- 
lect seeing  the  indenttire,  and  had 
handed  over  the  papers  to  another 
assistant  overseer:  and  it  was  proved 
that  this  last  had  searched  the  papers, 
but  could  not  find  the  indenture :  that 
the  master  and  matron  of  a  workhouse, 
in  which  D.  (after  the  inquiry  first 
stated)  had  died,  stated  that  no  papers 
were  found  in  2).'s  possession  at  her 
death  :  that  the  widow  of  the  solicitor 
who  prepared  the  indenture  stated  that 
her  husband's  papers  were  in  possession 
of  P.  I  and  that  the  said  papers  in  P.'s 
possession  were  searched,  but  the  in- 
denture could  not  be  found. 

On  this  proof,  the  magistrates  re- 
ceived the  secondary  evidence. 

On  appeal,  proof  was  given  as  above, 
and  also  direct  proof  of  the  search  of 
the  papers  by  S*s  widow. 

On  this  proof,  the  sessions  received 
the  secondary  evidence. 

Held:  l.That  the  magistrates  and 
sessions  were  to  judf^e  for  themselves 
whether  the  proof  of  bona  fide  search 
was  satisfactory,  and  that  this  Court 
would  not  disturb  their  conclusion 
without  seeing  that  it  was  one  which 
they  could  not  legitimately  come  to. 

2.  That  the  conclusion  here  appeared 
legitimate  in  each  case,  and  could  not 
be  impeached  as  derived  in  part  from 
hearsay  evidence.  Begina  v.  Kenil" 
fvorihf  642. 

XVI.  Settlement:  derivative. 

1 .  Obtained  by  father  after  son  attained 
his  majority :  presumption  as  to 
emancipation. 

A  pauper  was  removed  to  parish  A, 
on  examinations  which  shewed  that  he 
had  gained  no  settlement  in  his  own 
right,  and  that  when  the  pauper  was 
twenty  seven  years  old  his  father  had 
received  relief  from  parish  A,,  while 
resident  elsewhere. 

Held  sufRcient,  for  that  emancipa- 
tion was  not  to  he  presumed. 

Although  it  was  not  stated  that  the 


pauper,  at  the  time  in  question,  was 
resident  with  his  father  or  formed  part 
of  his  family.    Regina  v.  LilUtkaU^  158. 

2.  Where  father  renioved  bj  former 
order  unappealed  against,  549.  Potty 
XXIH.  1. 

5.  Maternal,  bad,  when  it  appears  hy 
the  examinations  that  there  is  a 
paternal  settlement  not  ascertained, 
569.    Pott,  XXV.  2. 

4.  Allegation  of  non  emancipation,  574. 
Pott,  XXXVIII.  2. 

5.  Legitimacy :  when  it  sufficiently  ap- 
pears on  examinations. 

Paupers  were  removed  to  the  settle- 
ment of  (r.  B.  as  their  father,  on  an 
examination  stating  that  G,  B,  died  on 
May  1st,  1845,  and  bis  wife  the  pre- 
vious day,  leaving  eight  children,  some 
of  whom  were  the  paupers ;  and  that 
the  said  children  were  residing  with 
their  said  parents,  G,  B.  and  his  said 
wife,  until  their  deaths  as  aforesaid. 
On  appeal,  and  objection  taken  that 
the  examination  did  not  shew  that  the 
paupers  were  legitimate,  and  therefore 
did  not  warrant  the  order  of  removal, 
the  sessions  decided  in  favour  of  the 
appeal,  subject  to  the  opinion  of  this 
Court  on  the  question,  whether  or  not 
the  objection  was  fatal. 

Held,  that  the  legitimacy  appeared 
sufficiently  to  warrant  the  order  of  re- 
moval.    Order  of  sessions  quashed. 

Semble,  per  Lord  Denman  C.  J., 
that,  if  the  question  submitted  had 
been,  whether  or  not  the  examination 
gave  the  appellants  sufficient  mate- 
rials for  inauiry,  this  Court  would  not 
have  interfered  with  the  decision  at 
sessions. 

That  paupers  are  "receivinjr  relief 
from,"  and  "actuallv  char^geable  to,** 
a  township  which  they  inhabit,  is  a 
sufficient  averment  ot  chargeability. 
Begina  v.  Totley,  596. 

XVII.  Settlement :  by  birth. 

Time  of  birth  of  bastard  when  not 
sufficiently  alleged  in  examination!. 

In  an  examination  touching  the  set- 
tlement of  a  bastard  child  (not  shewn 
to  have  gained  any  settlement  since 
the  birth),  a  statement  that  such  child 
was  born  **  in  or  about  1 833  **  is  not 
sufficiently  precise ;  since,  under  sect. 
71  of  staL  4  &  5  H^.  4.  c.  76.,  it  may 


he  material  ttiat  the  birth  should  have 
takea  place  berore  Augial  Hlh,  1834; 
nnd  the  wordi  "in  or  about"  Jo  not 
exclude  the  iiippoiicion  that  the  child 
may  have  been  born  later. 

It  i»  not  neceuorj'  that  an  order  o( 
justicei  ahould  be  lealed  with  wax. 
An  impreuion  made  in  ink  with  a 
wooden  block,  in  the  uiual  place  of  a 
«cbI,  is  sufficient,  when  the  document 
puiports  to  be  given  under  the  handi 
and  seal)  of  the  justices,  and  ii  in  fact 
sigoed  and  deliveretl  by  them.  Repiia 
T.  St.  Paul,  Onxat  (iarden,  332. 

XVIII.  Settlement;  by  hiring  and  ser- 

1.  Time  of  hiring  when  not  luffictently 
alleged  in  examinations. 
A  statement  in  an  examination,  that 
the  pauper,  "  in  or  about  the  year 
18-19,"  wEu  hired  ai  a  yearly  servant, 
i«  insufficient,  inasmuch  as  the  hiring 
might  have  taken  place  arcer  Aaguit 
14th,  185S,  and  the  year's  service 
under  it  consequently  have  not  been 
completed  before  Augutt  14th,  1S34, 
and  so  no  settlement  have  been  ac- 
quired, by  Stat.  4  &  5  fK.  4.  c.  76.  «.  RS. 
A  statement  tKat  the  pauper  "  being 
then  unmarried,  and  havmg  no  child  or 
children,"  was  hired  by  5.  m  a  yearly 
servant,  and  served  him  under  such 
yearly  hiring  for  four  years  and  more, 
and  lived  and  lodged  in  the  appellant 
parish  "for  more  than  forty  days  next 
preceding  the  termination  of  the  said 
service,"  was  held  insufficient,  inas- 
much as  the  language  imported  several 
yearly  hirings,  and  it  was  not  stated 
that,  at  the  time  of  the  lost  hiring, 
the  pauper  was  unmarried  and  without 
child  or  children.  Regaia  v.  Si.  Anne, 
WetlnmiUr,  241. 

3.  Time  of  being  unmamed  and  with- 
out child  or  children,  when  not 
sufficiently  all^d  ia  exam! nation*, 
S41.     Aitli,  1. 

XIX.  Settlement :  by  appreaticeihip. 
Search  for  lost  indenture,  sufficient 

evidence  of,  642.   AiUi,  XV.  4. 

XX.  Settlement  by  estate. 
Administrator:  what  shews  letters  of 

administration  to  have  been  pro- 
duced before  remeving  justices,  245. 
P«tt,  XXVIH.  2. 


XXI.  Settlement  by  renting  a  tenement. 
Distinctness  of  tenement,  how  to  be 


XXII.  Settlement  by  payment  of  rates. 
1.  Production  of  rate  how  compelled, 

130.  ISE.     Aidi,W'.  1,3. 
3.  Whether  parish  officer  bound  to 

submit    nite-book  to  examination, 

1S6.     ^nf^,  XV.  3. 
3.  Nature  of  tenement  bow  to  be 

Slated  in  ground  of  appeal,  33S. 

Potl,  xxxvia  1. 

XXIII.  Settlement:  proof  by  former 
order  confirmed,  or  anappeale(l  against, 
1.  Former  order  for  removal  of  father. 

An  order  of  removal  was  made  on 
an  examination  which  shewed  that 
the  pauper  never  acquired  a  settte- 
ment  for  himself,  but  was  emancipated 
in  1BS3 :  that  his  father  was  apprentice 
in  L.  in  1790,  and  was  removed  to  L, 
under  an  order  of  removal  in  183B, 
against  which  L.  had  not  appealed, 
hut  had  subsequently  maintained  the 
father;  the  exaniinalions  did  not  set 
forfh  the  circumstances  of  the  ap- 
prenticeship so  as  to  prove  that  the 
father  acquired  a  settlement  in  L, 
thereby,  but  they  shewed  that  the 
father  never  gained  a  settlement  after 
the  apprenticeship. 

Held,  that  the  order,  unappenled 
against,  for 'the  removal  of  the  father, 
was  conclusive  evidence  of  the  settle- 
ment of  the  ion.  Repn*  v.  Bright- 
ketwuttm,  549. 
S.  See  also  Piuf,  XXXIX. 
3.  And  also  SSO.     Highuiag,  III.  S. 

XXIV.  Examinations;  formal  parts. 
What  dgnature  of  justices  sufficient 

SSS.    Pwt,  XXXIV.  2. 

XXV.  Examinations:  generally. 

1.  Not  vitiated  by  containing  some 
inadmissible  evidence,  643,  Atdi, 
XV.  4. 

2.  Bad,  where  they  shew  only  a  ma- 
ternal settlement  and  the  existence 
of  some  paternal  settlement  not  as- 

Pauper  was  removed  on  examin- 
ations shewing  a  maiden  settlement  of 
his  mother  by  residence,  while  v 
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emancipated,  with  her  father  who 
rented  a  tenement.  No.  5.  Hoibath 
Street^  in  the  parish  of  St,  Jamet,  Bath, 
They  further  stated  that  the  pauper's 
father  took  a  house,  *'  being  No.  8. 
Hoibath  Street  aforesaid,"  of  the  yearly 
value  of  10/.,  and  was  legally  settled 
upon,  occupied,  and  resided  in,  the 
same,  from  March  1819,  for  one  year 
and  ^  half. 

Held :  That  «  Hoibath  Street  afore- 
said"  could  not  be  taken  to  mean 
*'  Hotbath  Street  in  the  parish  of  St. 
James**  and  therefore  that  the  father's 
settlement  was  not  properly  ascer- 
tained. 

That  the  respondents  could  not 
avail  themselves  of  the  mother's  set- 
tlement, because  it  appeared  that  the 
father  had  a  settlement  which  ought 
to  have  been  inquired  into. 

And  that  the  order  was  properly 
quashed  at  sessions  on  these  defects 
in  the  examinations,  pointed  out  in 
grounds  of  appeal. 

The  Court  will  presume  that  a  place 
in  England  is  parochial,  if  nothing  to 
the  contrary  appears.  Regina  v.  St. 
Margaret^  Westminster,  569. 

XXVI.  Examinations  s  negative  allega- 
tions. 

1.  General  negative  when  sufficient, 
574  n.     Post,  XXXV ill.  S. 

2.  Order  of  removal :  examinations. 
Need  not  negative  what  will  not  be 
presumed,  158.    -/4«/^,  XVI.  1. 

XXVII.  Examinations :  removability. 

1.  Inhabitancy  sufficiently  shewn,  533. 
Ant^,  XL  2. 

2.  Chargeability  sufficiently  shewn,  ."S?. 
596.    ^w/^,  XVI.  5.  Pew/,  XXXV.  1. 

XXVIII.  Examinations:  documents  and 
their  contents. 

1.  Bad  for  not  shewing  sufficient  proof 
of  rating,  120.     Ante,  XV.  I. 

2.  Production  of  essential  documents 
how  shewn. 

On  application  to  justices  for  an 
order  of  removal,  the  settlement  al- 
leged was  an  interest  in  land  acquired 
by  the  pauper  as  administrator.  The 
examination  stated  this  interest,  and 
the  grant  of  the  letters  of  administra- 
tion, with  names  and  dates;  and,  to- 
gether with   the   examination,   there 


were  sent  to  the  appellant  parifh 
copies  of  letters  of  administration  cor^ 
responding  in  names  and  dates  with 
the  letters  described  in  the  exarnin* 
ation :  but  the  examination  did  not 
expressly  shew  that  any  letters  of  ad- 
ministration were  produced  before  the 
justices,  nor  was  anv  notice  given  to 
the  appellants  of  their  having  been 
produced. 

Held,  that  the  examinations  were 
not,  on  that  ground,  insufficient;  for 
that  it  must  be  assumed  that  the  let- 
ters sent  to  the  appellant  parish  were 
before  the  justices.  Reffna  v.  St. 
Anne,  Westminster,  245. 

5.  Sufficient  search  for  lost  document, 
642.     Ante^  XV.  4. 

XXIX.  Examinations :  time. 

1.  Time  must  be  alleged  with  suffideot 
certainty  to  exclude  the  supposition 
of  the  settlement  not  having  been 
gained,  232.     Ante,  XVII. 

2.  Time  of  birth  of  bastard,  232.  Antif 
XVII. 

3.  Event  alleged  to  have  occurred 
"  about "  a  certain  time,  232.  Anii, 
XVII. 

4.  Time  of  hiring  not  sufficiently  al- 
leged, 24] .     Ante,  XVII  I.  1 . 

5*  Time  of  being  unmarried  and  with- 
out child  or  children  not  sufficiently 
alleged,  241.    Ante,  XVlll.  1. 

XXX.  Examinations :  place. 

1 .  ^*  H.  street  aforesaid  "  docs  not  m- 
clude  the  whole  previous  local  de- 
scription of  it,  569.   Ante^  XXV.  2. 

2.  Presumption  of  a  place  in  EngUnd 
being  parochial,  569.  Ante,,  XXV.  S. 

XXXI.  Examinations  i  with  reference  to 
children* 

1.  Allegation  of  non  emancipation^ 
574  n.    Pb#/,  XXXVIII.  2. 

2,  Sufficient  allegations  to  shew  le- 
gitimacy, 596.     Ante,  XVI.  5. 

XXXII.  Examinations :   efiect  of  par- 
ticular words  in. 

1.  "  About,"  232,  241.  Ante,  XVII. 
XVIII.  1. 

2.  "  Aforesaid "  not  incorporating 
whole  previous  description,  569. 
Ant€i  XXV.  2. 
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XXXIII.  Examinations :  decision  of  ses- 
sions. 

i.  Sessions  the  sole  judges  of  the  sufii- 
ciencv  of  ttie  information. 

» 

An  examination  touching  settlement 
stated  a  marriage  to  have  taken  place 
in  the  church  of  B.  Among  the 
grounds  of  appeal.it  was  alleged  that 
the  examination  was  defective,  because 
there  were  two  churches  of  B,i  and, 
this  appearing,  in  evidence,  to  be  so, 
the  sessions  refused  to  hear  the  re- 
spondents, but  stated  the  facts  for  the 
opinion  of  this  Court,  not  submitting 
any  particular  question. 

Order  affirmed,  the  decision  being 
on  a  point  of  which  the  sessions  were 
the  sole  judges.  Regina  v.  Bakewell, 
601  n. 

2.  When  Q.  B,  will  not  interfere  with 
the  decision  of  the  sessions,  596. 
Ante,  XVI.  5. 

5.  Consequence  of  discharge  for  in- 
sufficiency, 587,  593.  Posi^  XXXIX. 

XXXI V.  Order  of  removal :  formalities 
and  form. 

1.  Sealing:  what  sufficient,  232.   Ani^^ 
XVII. 

3.  Signing :  what  sufficient* 

An  order  of  removal  purported  to 
be  made  by  two  justices  tor  the  juris- 
diction, but  did  not  »et  forth  their 
names  in  full ;  in  signing  the  order, 
one  justice  abbreviated  his  christian 
name,  the  other  denoted  his  christian 
name  by  an  initial  only. 

The  examination  on  which  the  order 
was  made  purported  by  its  caption  to 
have  been  taken  by  two  justices  for 
the  jurisdiction  \  and  the  jurat  was 
•*  Sworn  before  us  the  said  justices," 
and  was  Mgned  in  the  same  manner  as 
the  order. 

Held,  in  each  case,  that  the  signa- 
tures were  sufficient.  Regina  v.  Wor- 
tkenbuf'f/f  555, 

3.  Defective  allegation  of  inhabitancy, 
516.    PostyXLUL 

4.  Not  shewing  complaint  within  juris- 
diction, 520.     Post,  XXXVI.  1. 

5.  Not  shewing  complaint  of  charge- 
ability. 

An  order  of  removal  recited  a  com- 
plaint by  the  parish  officers  that  the 


pauper  had  come  into  the  parish,  en- 
deavouring to  settle  there  contrary  to 
law ;  and  adjudicated  that  he  hud  be- 
come chargeable  to  the  parish. 

Held  bad,  because  the  complaint,  as 
recited,  did  not  aver  cliargeability,  and 
therefore  the  order  shewed  no  juris- 
diction. Regina  v.  St,  Giles  in  the 
Fields,  529. 

6.  Shewing  complaint  and  order  made 
within  the  jurisdiction,  5o3*  Anth, 
XL  2. 

7.  Order  to  remove  '*  on  sight  hereof," 
533,     Ante,  XI.  8. 

XXXV.  Statutory  copies  of  order  and 
examinations. 

1.  Order  quashed  for  the  not  sending 
copy  of  order :  not  conclusive  as  to 
merits. 

A  pauper  was  removed,  and  copies 
of  the  order,  examinations,  &c.,  sent 
to  the  parish  to  which  she  was  re- 
moved !  but  the  copy  of  the  order  of 
removal  did  not  contain  the  signatures 
of  the  removing  justices.  On  this  ob- 
jection, the  order  of  removal  was 
quashed  on  appeal,  subject  to  a  case. 
The  respondents,  however,  took  no 
step  to  bring  the  case  up. 

Afterwards  the  pauper  became  again 
chargeable,  having  obtained  no  fresh 
settlement. 

Held,  that  she  might  (even  before 
the  time  for  obtaining  a  certiorari  to 
bring  up  the  order  of  sessions  expired) 
be  removed  to  the  same  parish  as  be-^ 
fore  :  for  that,  1 .  The  former  order  was 
not  conclusive  as  to  the  merits ;  and,  2. 
Not  proceeding  with  the  case  granted 
on  the  first  appeal  did  not  preclude 
her  removal  on  a  new  chargeability. 

The  pauper,  in  her  examination, 
stated  :  "  1  am  unable  to  maintain  my- 
self, and  am  now  residing  in,  and  re- 
ceiving relief  from,  and  am  actually 
chargeable  to,"  the  appellant  parish. 

Held,  sufficient  evidence  of  charge- 
ability.     Regina  v.  Great  Bolton,  387. 

2.  What  may  be  inferred  from  the 
copies  of  the  examinations,  245.   Ante, 

xxvni.2. 

XXXVI.  Statutory    notice  of  charge- 
ability. 

1.  Form  :  mother,  and  child  within 
age  of  nurture. 

4  B  4 
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If  a  female  pauper  and  her  child 
within  the  age  of  nurture  be  removed 
by  order  of  justices.  Quaere,  whether 
such  order  can  be  enforced,  if  the  no- 
tice of  chargeability  does  not  mention 
the  child  as  chargeable,  and  in  reciting 
the  order  made  for  removal  of  the 
mother,  does  not  shew  that  the  child 
18  therein  named. 

Semblcy  per  Liord  Dennutn,  C.  J., 
Pailrson  and  Coleridge  Js.,  that,  al- 
though  the  order  named  the  mother 
only,  the  parish  to  which  the  removal 
is  made  must  nevertheless  receive  the 
child,  if  within  the  age  of  nurture,  and 
brought  with  the  mother. 

In  a  notice  of  chargeability  the  words 
*  has  become  chargeable  "  are  equiva- 
lent to  ••  is  chargeable."  Per  Lord 
jjetman  Cm  J. 

An  order  of  removal,  havinir  the 
marginal  venue  •*  Borough  of  JT.,"  and 
commencing  "  upon  the  complaint  of 
the  churchwardens  "  &c.  "  unto  us  G. 
C.  and  r.  /-."  »•  being  two  of  her  Ma- 
jesty's justices  of  the  peace /or  the  said 
borough  of  jr.,"  does  not  sufficiently 
shew  that  the  justices  heard  the  com- 
plaint within  the  jurisdiction.  The 
complaint  should  appear  to  have  been 
heard  by  justices  "m  and  far**  &c, 
Regina  v.  Stockton,  520. 

2.  Who  must  be  named  in,  520. 
Ante,  1. 

XXXVII.  Appeal  against  order  of  re- 
moval, to  what  sessions. 

1.  Against     suspended     order:    next 
practicable  sessions. 

Appellants  against  an  order  of  re- 
moval served  on  respondents  an  order 
of  sessions  quashing  the  order  of  re- 
n)oval.  The  order  of  sessions  ap- 
f)eared  by  the  caption,  to  be  made  at 
sessions  holden  before  B.^  J,,  M.^  and 
other  their  associates,  justices  assigned 
&c.  in  the  county.  The  respondents 
obtained  a  rule  nisi  for  a  certiorari  on 
affidavit  of  notice  to  B,  and  «/.,  the  af- 
fidavit  stating  that  B.  and  J,  were  two 
of  the  justices  present  at  the  sessions, 
and  two  of  the  same  justices  whose 
names  appeared  in  the  caption.  The 
notice  was  signed,  •*  A,  ^  H.y  attorneys 
for  the  inhabitants  of  the  said  parish  of 
S**  (the  respondent  parish);  and  an- 
other of  the  affidavits  on  which  the 
rule  was  obtained  stated  that  A.  and 


H,  **  were  retained  and  employed  h? 
and  on  behalf  of  the  inhabitants  of  the 
parish  of  S,  in  the  prosecuting  and 
conducting  an  appeal  &c.  (describinsr 
the  respondents  and  the  order  of  re- 
moval). 

Held  sufficient  evidence  of  service 
upon  and  by  the  proper  parties,  under 
Stat.  13  (r.  2.  c.  18.  J.  S^  in  defciult  of 
evidence  to  the  contrary. 

The  affidavits  shewed  that  the  order 
of  removal  was  made  and  suspended  on 
29th  Juiy,  and  that  the  suspension  had 
never  been  taken  oflT;  that  the  order  was 
served  on  the  appellants  on  7th  Au- 
gust; that  the  appellants,  on  14th  O- 
tober,  served  on  respondents  a  notice, 
dated  6th  September^  stating  the  inten- 
tion of  appellants,  at  the  next  sessions, 
to  enter  and  try  an  appeal  against  the 
order  of  removal,  in  wnich  notice  was 
incorporated  a  statement  of  grounds  of 
appeal ;  that  by  the  practice  of  the 
sessions  eight  days'  notice  of  trial  was 
required;  that  the  next  quarter  ses- 
sions were  held  17th  October  ;  that  no 
appeal  was  then  prosecuted,  or  entered 
and  respited,  as  one  of  the  deponent^ 
respondents'  attorney,  had  been  in- 
formed and  verily  believed;  that  the 
respondents  did  not  attend  at  the  Oc- 
tober  sessions,  nor  at  the  following 
j&/7fjE7Aan^  sessions,  and  heard  nothing 
more  of  the  appeal  until  15th  February 
following,  when  a  document,  puq)ort' 
ing  to  be  a  copy  of  an  order,  made  on 
appeal  at  the  Epiphany  sessions  held 
on  4th  Januarj^,  for  quashing  the  order 
of  removal,  was  sent  to  respondents  by 
the  vestry  clerk  of  the  appellant  parish. 
A  rule  for  quashing  the  order  of  ses- 
sions having  been  obtained  on  these 
affidavits,  and  no  affidavits  being  filed 
in  answer; 

Held,  that  the  October  sessions  were 
the  next  practicable  sessions  aAer  the 
order  of  removal,  and  that,  if  the  ap- 
peal was  not  entered  and  respited  at 
those  sessions,  the  next  Eptphant^  sev 
sions  had  no  jurisdiction  to  entertain  it. 

Held,  also,  by  Lord  Dennian  C.  J., 
WilUamt  and  Wightman  Js.,  that  the 
statement  of  the  respondents'  attorney 
in  the  negative,  ^  as  he  had  been  in- 
formed and  believed,"  remaining  un- 
answered by  the  opposite  partyy  shewed 
sufficiently  that  the  appeal  had  not  been 
entered  and  respited  at  the  October 
sessions :  dubitante  Patteson  J. 


Held,  also,  that  the  retpondents  were 
aKrieved  by  the  order  of  seaiioni,  and 
that  this  Court  wat  bound  to  inter- 
fere on  their  behalf.  Repna  v.  Seven- 
oakt,  136. 
s.  Consequence  ofomiiiion  to  enter 

and  reipite,  136.     Anti,  I. 
3,  Evidence  of  omisnion  to  enter  and 

reapice,  136.    And,  1. 

XXXVIIl.  Appeal  against  order  of  re> 
ntoval  i  icatement  of  grounds  of  ap- 

1.  Groond  tetting  up  lubatantire  wt- 

tiemcrtt  miut   bring  it   within    the 

words  of  the  itatute. 

A  statement  of  grounds  of  appeal 
against  an  order  of  removal,  alleging  a 
■eltlement  acquired  by  paying  parochial 
rate*  for  a  tenement  consisting  of 
bouses  since  the  pauing  of  slat.  6  G.  4, 
c.  57.,  must  aver  that  the  tenement  wai 
"separate  and  distinct."  Regina 
Ripon,  335. 
8.  Allegation  of  non-emancipation. 

Grounds  of  appeal  agstnit  an  order 
of  removal  stated  a  settlement  acquired 
by  the  pauper's  grandfather,  and  tbat, 
after  the  acquisition  of  that  settlement, 
the  father  was  an  ttnemancipated  mem- 
ber of  tlie  grandfather's  Inmily ;  and 
that  neither  the  pauper  nor  hid  futher 
had  gained  any  settlement  in  their  own 
right. 

Held  sufficient,  without  enumerat- 
ing and  negativing  the  modes  in  which 
the  pauper's  father  might  have  been 
emancipated.  Regam  v.  RothweU, 
SH  o. 
S,  General  negative,  when  sufficient. 


XXXIX.  Appeal  against  order  of  re- 
moval :  estoppel  by  former  order 
quashed  on  appeal. 

1.  Not  from  pendency  of  case,  where 
rei^pondents  have  abandoned  it,  3ST. 
Anle,XXXV.  1. 

S.  Not  where  the  quashing  was  because 
a  copy  of  the  former  order  had  not 
been  sent,  387.    Ami,  XXXV.  I. 

J,  Where  the  former  order  of  sesMons 
disposed  of  the  substantial  question.  | 


X, 


The  setu'ons,  on  appeal,  quashed  an 
order  of  removal  from  P.  to  L,,  found- 
ed on  exeminatione  which  stated  a 
settlement  by  renting  and  occupying  a 
bouse  in  L.  for  one  year  at  3S/.  a  year, 
and  b»ng  assessed  to  the  poor  rate  in 
/>.,  which  the  party  bad  paid  as  the  oc- 
cupier of  the  said  house,  during  his 
The  ground  of  appeal 
xaminatiiHi  was  defective 
stating  in  what  year  or  years 
the  party  rented  and  occupied ;  or  that 
the  house  was  rented  by  him  in  L.,  or 
occupied,  under  a  yearly  hiring  and  the 
rent  to  the  amount  of  iOl.  actually 
paid  for  one  whole  year  at  the  least,  or 
that  such  house  was  actually  occupied 
under  a  yearly  hiring  by  him  and  the 
rent  &c.  pud  by  him  for  the  same,  or 
that  he  had  been  assessed  to  the  poor 
rate  and  paid  the  same  in  respect  of 
such  house  for  one  year.  The  order 
ofscb&ions  stated  the  order  of  removal 
to  be  quashed  on  the  ground  of  the 
"examination"  "disclosing  no  settle- 
ment on  the  face  thereof,  and  the  ap- 
pellants having  given  notice  thereof  m 
their  grounds  of  appeal." 

The  pauper  being  removed  again 
from  P.  to  L.,  it  was  staled,  and  rclicil 
upon,  as  a  ground  of  appeal,  ihjit  the  ex- 
aminations did  not  shew  any  settlement 
acquired  since  the  above  order  of  ses- 
tioos;  and  in  fact  no  new  settlement 
appeared.  The  sessions,  however,  con- 
firmed the  new  order  of  removal, 
subject  to  a  case,  stating  all  the  cir- 
cumstancei  of  the  former  decision,  and 
Eiibmttting,  as  the  question  for  this 
Court,  whether  or  not  the  former  order 
of  sessions  was  conclusive. 

Held,  that  this  Court,  being  enabled 
by  the  case  stated  to  see  that  the  former 
order  of  sessions  had  disposed  of  the 
substantial  question,  might  pronounce 
that  order  conclusive,  though  the 
sessions,  by  their  last  order,  had  de- 
cided the  contrary.  And  the  latter 
order  was  quashed.  Jtegina  v.  St. 
Mary,  Lambelh,  587- 
i.  Where  former  order  of  removal 
discharged  "  for  insufhcieney  of  ex- 
amination." 

Appellants  against  an  order  of  r^ 
moval  objected,  in  their  grounds  of 
appeal,  that  the  examination  did  not 
pro])erly  shew  the  residence  necessary 
to  the  acquiring  n  settlement,  and  that 
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other  specified  facts  were  insufficiently 
alleged;  they  also  denied  the  settle- 
ment. At  the  sessions  this  order  was, 
"  on  motion  of  the  said  respondents, 
set  aside  for  insufficiency  of  examina- 
tion." Afterwards  the  respondents 
again  removed  the  paupers  to  the  ap- 
pellant township  on  an  examination  dis- 
closing substantially  the  same  grounds 
of  settlement  as  before. 

Held,  on  appeal  against  the  second 
order  of  removal,  that  the  first  order 
of  sessions  was  conclusive  between  the 
parties  on  the  point  of  settlement. 
Begina  v.  Eiiei,  593, 

XL.  Appeal  against  order  of  removal : 
evidence. 

1 .  Of  search,  so  as  to  let  in  secondary 
evidence  of  contents  of  lost  inden- 
ture, 642.     Ante,  XV.  4. 

2.  Hearsay,  admissible,  as  part  of  evi- 
dence of  search,  642.     Ante,  XV.  4. 

XLI.  Appeal  against  order  of  removal : 
special  case. 

1.  Abandonment  of  before  expiration 
of  time  for  suing  out  certiorari,  387. 
^n/t',XXXV.  1. 

2.  Finding  by  sessions,  when  disre- 
garded, 537.     Ante,  XXXIX.  3. 

3.  Decision  of  sessions  as  to  particu- 
larity not  interfered  with,  596,  601. 
^M//,XVI.  5.    XXXIII.  1. 

4.  Decision  of  sessions  not  interfered 
with  if  they  could  legitimately  come 
to  it,  642.     Ante,  XV.  4. 

XLII.  Appeal  against  order  of  removal : 
certiorari. 

1.  Signature  of  notice  by  attorney,  156. 
^«/t',  XXXVII.  1. 

2.  Notice  served  primA  facie  on  right 
justices,  156.     ylw/J,  XXXVll.  1. 

3.  Order  of  sessions  ({uashed  on  cer- 
tiorari, because  made  without  entry 
and  respite  at  previous  sessions,  1.36. 
yln/£',  XXXVII.  I. 

4.  Affidavits  as  to  belief,  when  sufficient 
to  transfer  burthen  of  proof,  136. 
Ante.WWn.  I. 

XLI  1 1.  Removal  of  order  by  certiorari 
independently  of  appeal. 
Before  expiration  of  time  to  appeal. 

An  order  of  removal,  made  18th 
January,    purported    to    be    founded 


upon  a  complaint  that  the  paupers 
•*  have  lately  intruded  and  come  mto 
the  said  parish  of  G.,  and  have  become 
actually  chargeable  to  the  same,"  and 
directed  them  to  be  removed  to  B. 
The  first  practicable  sessions  for  an 
appeal  were  held  on  1 1  th  Apjil,  and 
were  adjourned  to  9th  May,  No  ap- 
peal was  entered  at  the  sessions  in 
April ;  but,  according  to  the  practice  of 
that  court,  an  appeal  entered  at  the 
adjourned  sitting  in  May  would  he  in 
time.  The  overseers  o^  B,  moved  for 
a  certiorari  on  25th  April,     Held, 

That,  although  the  time  for  appeal- 
ing had  not  expired,  the  overseers  of 
B,  might  obtain  a  certiorari ;  and  that 
the  order  was  bad,  as  being  founded 
on  a  complaint  which  did  not  suffi- 
ciently allege  that  the  paupers  had 
come  to  inhabit  in  Cr.  Begina  v.  Wi/- 
fats^  516. 

XLIV.  Bastard. 

1.  Birth  settlement :  allegation  of  birth 
'•about"  1835,  insufficient,  232. 
Ante,  XVII. 

2.  Order  of  filiation  :  must  appear  to 
be  on  application  by  proper  party. 

An  order  of  filiation,  under  stats.  4 
&  5  W.  4.  r.  76.  s,  72.  and  2  &  3  Vtct. 
C.85.  ss.  1,3,  stated  that  the  application 
for  the  order  was  made  by  the  over- 
seers of  a  township,  but  did  not  shew 
that  the  township  was  not  included  in 
a  union  and  had  no  guardians : 

Held,  on  motion  by  the  j)utative 
father  to  quash  the  order,  which  had 
been  brought  up  by  certiorari,  that  the 
order  was  bad,  as  not  shewing  that  the 
overseers  were  the  proper  parties  to 
make  the  application.  Begina  v.  D. 
Smith,  543, 


PORT. 
Rateability  of  dues,  2.     Poor,  IV.  1, 


POSSESSION. 

I.  Reduction  into,  864.     Bi//4^  I. 

II.  Of  materials  suspected  to  be  purloined 
or  embezzled,  317.    iS/«/ii/r,  A.XVIII. 


POSSIBILITY. 


PREBEND. 
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Necessity  of  performing  that  which  is 
necessary  to  render  performance  by 
the  other  party  possible,  199.  East 
India  Company,  I. 


POSTEA. 

Production  of  in  court  of  error,  782. 
Ctmspiraci/,  I.  1 . 


POST  OFFICE. 

Evidence  of  sending  letter  by. 
Delivery  to  postman,  846.    Letler. 


POWER. 

Defective  execution. 

Particulars    of   alleged    defects,   686. 
Ejectment,  III.  2, 

PRACTICE. 

Affidavit,  Amendment,  Appearance,  At' 
tornei/^  Certiorari,  Comrmtment,  Con^ 
tempt,  Costg,  Distress,  Distringas^  Eject- 
ment, Error,  Evidence^  Execution, 
Feigned  Issue,  Habeas  Corpus,  Impri^ 
sonment.  Interpleader,  Irregularity, 
Judge,  Judgment,  Mandamus,  Notice, 
Objection,  Particulars,  Record,  BeguUe 
Generates,  Reply,  Scire  Facias^  Service, 
Sheriff,  Stay  of  Proceedings,  Summons, 
Warrant  oj  Attorney,  Witness,  Writ, 

PREBEND. 

I.  Right  to  profits  during  vacancies. 

Stat*  28  /f.  8.  c.  1 1 .  f .  3,  enacts  that 
the  tithes,  fruits,  &c.,  emoluments, 
&c ,  "and  all  other  whatsoever  re- 
venues, casualties  or  profits,  certain 
and  uncertain,  aflTering  or  belonging 
to  any"  "prebend,**  &c.,  "growing, 
rising,  or  coming,  during  the  time  of 
vacation  of  the  same,"  shall  belong  to 
the  person  next  presented,  towards 
the  payment  of  the  first  fruits  to  the 
Crown. 


Stat.  S  &  6W.4,  c,  50.,  reciting  that 
the  King  had  issued  a  commission  oi' 
inquiry  into  ecclesiastical  matters,  and 
had  signified  his  intention  to  defer  no- 
mination to  any  prebend,  &c.,  till  the 
commissioners  had  considered  the  cir- 
cumstances connected  therewith,  en- 
acted (sect.  1.)  that,  where  any  nrcbend, 
Sec,  in  the  patronage  of  his  Majesty, 
should  during  the  existence  ot  the 
commission  become  vacant,  all  profits 
and  emoluments  which  had  arisen  or 
accrued,  and  should  arise  and  accrue, 
from  every  such  vacant  prebend,  &c., 
whether  from  lands,  &c.,  to  the  same 
belonging,  or  from  rents,  &c.,  dividends 
or  emoluments  belonging  to  any  chap- 
ter, &c.,  of  which  the  prebendary,  &c., 
last  in  possession  was  a  member,  should 
be  paid  to  the  treasurer  of  Queen 
Atme*s  bounty,  who  (sect.  2.)  should 
keep  an  account  thereof,  and  "  retain 
the  balance  in  his  hands  until  he  shall 
be  otherwise  ordered  by  competent  au- 
thority'* But  that  nothing  in  the  act 
shoufd  prevent  the  King  from  appoint- 
ing a  successor  to  any  prebend,  &c., 
which  had  or  should  become  vacant, 
in  case  he  should  think  proper. 

Afterwards  a  prebend  in  the  gift  of 
the  Crown  became  vacant. 

During  the  vacancy,  stat.  6  &  7  >F.  4. 
c.  67.  enacted  that  no  appointment 
should  be  made  to  any  prebend,  &c. 
(describing  a  class  comprehending  the 
prebend  in  question). 

Stat.  1  &  2  Vict,  c,  108.  enacted  that 
the  statute  last  mentioned  should  not 
be  construed  to  prevent  the  Crown 
from  appointing  R.  to  any  prebend 
then  vacant. 

Afterwards,  R,  was  appointed  to  the 
prebend  in  question. 

After  such  appointment,  stat.  3  & 
4  Vict,  c.  113.  repealed  stats.  5  & 
6  W,  4.  c.  30.  and  6  &  7  W.  4.  c.  67., 
and  enacted  that  the  treasurer  should 
pay  to  the  commissioners  (the  commis- 
sion being  still  in  force)  all  moneys 
remaining  in  his  hands. 

Held,  by  the  Court  of  Queen's 
Bench,  that  R*  was  entitled  to  recover 
from  the  treasurer  all  moneys  arising 
from  profits  of  the  prebend,  compre- 
hended in  Stat.  28  //.  8.  c.  II.  s,  3., 
which  had  come  to  the  treasurer's 
hands  between  the  occurrence  of  the 
vacancy  and  the  appointment  of  R., 
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and  which  R,  had  demanded  of  the 
treasurer  before  the  passing  of  stat.  5 
&4Vici.c,ll3,     But 

Held,  by  the  Court  of  Exchequer 
Chamber, 

That,  on  a  special  verdict,  finding 
that  certain  moneys  claimed  by  R»  of 
the  treasurer  were  in  the  treasurer's 
hands  at  the  time  of  the  appointment, 
being  the  *^  net  profits  "  of  tne  prebend 
for  the  period  since  the  vacancy,  it  did 
not  appear  that  "net  profits"  were 
comprenended  in  the  description  of 
**all"  **  whatsoever  revenues,  casual- 
ties or  profits,  certain  and  uncertain," 
&C.,  in  stat.  88  //.  8.  c.  11.  s»  5. :  for 
that  this  statute  would  not  compre- 
hend a  share  in  the  aggregate  propertv 
of  the  chapter,  but  ''net  profits" 
might  have  that  meaning:  and  that, 
upon  such  interpretation  of  the  ver- 
dict, R.  would  have  no  claim.  Repton 
v.  Hodgson,  84. 

II.  Distinction  between  the  separate  pro- 
perty of  the  stall  and  its  snare  in  the 
aggregate  property  of  the  chapter,  84. 
Anti,  1. 

III.  How  affected  by  the  acts  concerning 
ecclesiastical  dignities  and  revenues, 
84.     Ante,  L 


PRESUMPTION. 

I.  What  shall  be  presumed. 

1.  That  a  place  in  England  is  paro- 
chial, 569.     Poor,  XXV.  2. 

2.  Notice  of  what  is  palpable  or  noto- 
rious, 406.     Church  rate,  I. 

5.  Assent,  in  absence  of  legal  dissent, 
406.     Church  rale,  I. 

4.  From  copy  being  sent,  245.  Poor, 
XXVIIl.  2. 

5.  Identity  of  person.  245.  Poor, 
XXVIIl.  2. 

6.  Of  legitimacy,  596.     Poor,  XVI.  5. 

7.  Whether  of  grand  jurors  being  men 
of  the  county,  582.  Judgment,  Vlll. 
3* 

IL  What  shall  not  be  presumed. 

1.  Dissolution  of  marriage,  700.  Error, 
VHI. 

2.  As  to  emancipation,  158.  Poor, 
XVI.  1. 


PRINCIPAL  AND  AGENT. 
Agents 

PRINCIPAL  AND  DEPUTY. 
Coroner,    Deputy, 

PRIORITY. 

I.  Between    execution    creditors,    491. 
Bankrupt,  IV.  3. 

II.  Between  execution  creditor  and  as- 
signee, 491.     Bankrupt,  IV.  J. 

PRISONER. 

L  Habeas  corpus  to  bring   him   before 
coroner,  653.     Coroner,  III.  I. 

II.  See  Imprisonment. 

PRIVILEGED  COMMUNICATION. 
Slander,     lAbd, 

PROCESS. 
Abuse  of,  187.    Habeas  Corpus,  IV.  1. 

PROCLAMATION. 

Reversal  of  outlawry  for  want  of,  216. 
Outlaufry, 

PRODUCTION. 

Of  documents,  how  compelled,  ISO,  126. 
Poor,  XV.  1,  2. 

PROFITS. 

I.  Of  vacant  prebend,  84.     Prebend,  I. 

II.  Of  land :  future  crops,  850.     Asag^ 
ment,  I. 

PROHIBITION. 
Page  406.     Church  rate,  I. 


PROMOTIONS. 


RECORD. 
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PROMOTIONS. 


Page  I. 


PROPERTY. 


In  goods. 

I.  Present    conveyance,    850.      Assign" 
ment,  I. 

II.  Assignment  of  future    goods,    850. 
Astignment,  I. 


PUBLIC  COMPANY. 


Company. 


PUBLIC  WORKS. 

Liability  of  commissioners  for  negligence 
of  contractor,  960.    Negligence^  I. 


PUBLICATION. 
Of  rate,  i55.     Poor^Y.  1. 

PUNISHMENT. 

I.  Error  for  awarding  smaller  term  of 
transportation  than  authorised,  582. 
Judgmeniy  VIII.  5. 

II.  Statutory,  of  offence  at  common  law, 
250.    Indictment^  III.  3. 

QUALIFICATION. 

I.  Payment  of  rates,  as  essential  to,  908. 
Mandamus^  IV.  2. 

II.  General  denial  of,  in  return  to  man- 
damus, 908.    Mandamus^  IV.  2. 

QUASHING  OF  WRIT. 

I.  Of  error,  289.    i?rror,  IL  I. 

II.  Of  habeas  corpus,  984.     Jersey^  I. 

QUEEN  ANNE'S  BOUNTY. 

Moneys  in  hands  of  treasurer  under  the 
acts  concerning  ecclesiastical  dignities 
and  revenues,  84.     Prebend^  I. 


QUEEN'S  BENCH. 

Jurisdiction. 

Over  indictments  removed  from  Cen- 
tral Criminal  Court,  274.  Courts 
IL  1. 

RAILWAY. 

I.  Things  done  in  pursuance  of  the  act. 

1.  What  is  a  thing  done  in  pursuance  of 
a  railway  act,  824.    LimUationy  IV.  1. 

2.  When  it  is  considereci  to  be  done, 
824.    Limitation,  IV.  1. 

II.  Usual  limitation  clause,  824.  Limits 
ation,  IV.  I. 

RATES. 

I.  Paypient  of. 

As  essential  to  qualification,  908.  Man' 
damus,  IV.  2. 

II.  Borough  rate,    Poor^  IV.  IX. 

READY  MONEY  TRANSACTION. 
Page  739.     Payment,  IV.  1. 

REBELLION. 
Writ  of,  187.    Habeas  Corpus,  IV. 

RECITAL. 

I.  Of  complaint,  in  order  of  removal, 
520,  529.  Poor,  XXXIV.  5.   XXXVI. 

1. 

II.  Estoppel  by,  708.     Covenant, 

RECOGNIZANCE. 

When  not  e^^sential  to  give  jurisdiction 
to  Central  Criminal  Court,  274.  Court, 
IL  1. 

RECORD. 

I.  Controverting, 

On  certiorari :  by  shewing  want  of  ju- 
risdiction, 136.    Poor,  AXXV^II.  1. 


1082 


REDDENDUM. 


REPLICATION. 


II.  or  conviction  on  indictment,  582. 
Judgment,  VJll.  5. 

III.  What  is  the  proper  record  to  prove 
A  sentence  pronounced  at  N.  P.,  782. 
Conspiracy,  I.  1. 

IV.  How  made  conformable  to  fact. 
JCing  ?.  Simmonds,  292  n. 


REDDENDUM. 

I.  When  doubtful  whether  it  is  a  reserv- 
ation, 708.     Cavenani, 

II.  See  Rent. 


RE-DEMISE. 


Denute. 


REDUCTION. 

Into  possession,  of  wife^s  promissory  note, 
864.    BUh,  I. 


RE-ENTRY. 

From  what  time  it  determines  term,  620. 
Eviction,  1. 


REFERENCE. 


ArbUratioH, 


REFUSAL. 

I.  To  make  a  church-rate,  406.    Church- 
rate,  I. 

II.  Must  be  taken  with  reference  to  de- 
mand, 199.     East  Iiutia  Company,  I, 


REGISTRY. 


Of  deeds. 


.Under  stat.  7  Ann,  c.  20.,  the  register 
of  Middlesex  is  bound  to  register  the 
memorial  of  a  deed,  though  the  bodv 
of  such  memorial  is  lithographed,  if  it 
be  properly  stamped  and  executed.  Re* 
gina  v.  Middle texy  Registen  o/^  156. 


REGULiE  GENERALES. 

T.  T.  7  Vict.  Directions  to  taxing  officers; 
taxation  on  lower  scale,  189.    Costs,  I. 


REJOINDER. 

Of  payment,  or  other  satisfaction,  is  a 
departure  from  plea  of  Statute  of  Limit- 
ations. 864.    Bills,  I. 


RELATION. 

Of  eviction  to  time  of  forfeiture,  620. 
Eviction,  I. 


RELIEF. 
Of  the  poor.    Poor, 

RENT. 

I.  What  service  may  be. 

1.  Cleaning  the  parish    church,   976. 
Poor,  II. 

2.  Ringing  the  church  bell,  976.  Poor, 
11. 

II.  Reserved  payable  to  a  stranger  to  the 
lease,  708.    Covenant. 

REPAIR. 

I.  Before  action  brought,  634.    Case^  II. 

II.  Evidence  explanatory-  of,  750.    JTigh' 
toay,  IV.  2. 

REPEAL. 

Misdescription  of  statute,  517.     Statute, 
XXVill. 


REPLICATION. 

I.  De  injuria. 

1.  When  bad. 

To  assumpsit  for  work  and  lalwur, 
defendant  pleaded  that  the  plaintifl'wa^ 
an  attorney  of  Q.  B.,  and  that  tlic  work 
was  done  by  him  in  that  character  since 


REPLY. 


REVERSION. 
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Slat.  6  &  7  rict.  c,  73.,  and  that  no  bill 
had  been  delivered  or  sent,  according 
to  the  statute,  before  action  brought. 

Replication,  de  injuria. 

Held,   bad,   on    special    demurrer. 
Simons  v.  Lloyd,  402. 
2.  To  plea  alleging  interest  in  land. 

Trespass  for  breaking  and  entering 

Elaintiff's  house.  Plea,  a  justification 
y  defendant,  as  acting  in  aid  of  a  con- 
stable to  whom  a  warrant  had  been 
issued  to  give  possession  to  plaintiff's 
landlord,  P,,  under  stat.  1  &  S  Vict, 
c.  74.  The  plea  stated  the  holding  of 
plaintiff  under  P.  and  the  terms,  that 
the  reversion  in  fee  was  in  P.,  notice 
to  quit,  P.'s  right  to  possession,  plain- 
tiff's refusal  to  quit,  notice  by  P»  of  his 
intention  to  proceed  under  the  act, 
P.*s  application  to  the  justices,  his  com- 
plaint, plaintiflfs  non-appearance,  P.'s 
proof  to  the  justices  of  the  matters  of 
his  notice  and  complaint,  and  of  his 
right  to  possession ;  and  the  issuing  of 
the  warrant  by  the  justices.  Replica- 
tion, De  injur^ 

Held  good,  on  special  demurrer;  for 
that  all  the  above  facts  necessary  to 
constitute  the  jurisdiction  might  be 
traversed  in  that  form,  even  assuming 
that  sect.  5.  does  not  protect  persons 
other  than  peace  officers  and  not 
named  in  the  warrant,  acting  in  aid  of 
the  constables,  and  would,  therefore, 
not  limit  the  effect  of  the  traverse.  As 
to  which  assumption,  Qtuere,  Edmundt 
v.  Pinniger,  558. 

5.  To  plea  justifying  trespass  in  assist- 
ance of  constable,  558.    Ante,  2. 

II.  Departure. 

Negative  of  legal  reversion  in  plaintiff 
is  not  a  departure  from  a  declaration 
shewing  him  to  have  only  equitable 
title,  708.     Covenant, 


REPLY. 

Right  of. 

On  objection  to  return  to  Habeas  Cor- 
pus, 984.    Jersey,  I. 


REPUGNANCE. 
In  pleading,  708.    Covenant, 


RESERVATION. 

Pages  708,  976.     Covenant,    Poor,  II. 
Rent. 


RESIDENCE. 

I.  Service  at. 

1.  How  to  be  described  in  an  affidavit, 
284.  Distringas,  I. 

2.  When  sufficient,  1 54,  Appeal,  II. 

II.  Of  pauper  in  removing  parish,  Poor, 

Alt 

RESOLUTION. 

I.  Of  board  of  commissioners. 

As  evidence  of  a  contract  by  them, 
960.     Negligence,  I. 

II.  Of  vestry  meeting,  406.  Church-rate, 

X. 

RESTRAINT. 

What  amounts   to   imprisonment,   742. 
Imprisonment,  I.  1. 

RETURN. 

I.  In  what  court,  where  writ  issued  by 
single  judge  in  vacation,  984.    Jersey, 

1. 

II.  See  Habeas  Corpus,    Mandamus, 


REVENUE. 

I.  Duties  are  not  imposed  by  implication, 
486.    Stamp,\, 

II.  Stamp  duties.    Stamp, 


REVERSAL. 
Error.     Outlawry, 

REVERSION. 

I.  Legal  or  equitable,  708.    Covenant, 

II.  Stage  at  which  the  existence  of  a 
legal  reversion  is  to  be  denied,  708. 
Covenant, 
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REVERSIONER. 


RIVER. 


REVERSIONER. 

Case  h\\  634.  Case,  IL   661.   Arbiiration^ 
VIIL  1. 


RIVER. 

I.  Navigable. 

1.  Extent  of  public  right  of  passage: 

grounding  till  tide  serves. 

In  a  declaration  on  the  case  for  in- 
juring plaintiff's  oyster  beds  in  a  river 
by  improper  navigation  of  defendant's 
vessel,  averments — That  plaintiffs  were 
lawfully  possessed  of  oyster  beds  situate 
in  the  river  and  covered  with  water; 
that  defendant  was  possessed  of  a  ship 
of  a  certain  size  and  draught  then  navi- 
gating the  stud  river  under  the  manage- 
ment of  defendant's  servants ;  that  the 
tide  ebbed  and  flowed  in  that  part  of 
the  river ;  and  that,  at  certain  periods 
and  states  of  the  tide  there,  the  depth 
of  water  covering  the  said  oyster  beds 
was  insufficient  to  float  the  said  ship, 
"  as  the  defendant  and  his  said  servants 
before  and  at  the  time  of  the  committing  " 
&c.  "  well  knew** — are  not  equivalent, 
after  verdict,  to  a  formal  allegation  of 
notice  to  defendant  that  the  oyster 
beds  existed  and  were  liable  to  be  in- 
jured by  attempting  to  pass  over  them 
at  the  times  mentioned. 

To  a  count  alleging  that  plain- 
tiffs were  possessed  of  oyster  beds  in  a 
part  of  the  river,  and  defendant  of  a 
vessel  thereon,  and  that  he  navigated 
the  vessel  over  the  said  part  so  negli- 
gently and  at  such  unseasonable  and 
improper  times  and  states  of  the  tide 
that  snc  stmck  the  bottom  of  the  said 
part  of  the  river  and  injured  the  oyster 
beds;  defendant  pleaded:  That  the 
said  part  of  the  said  river,  before  and 
at  the  time  when  &c.;  was  open  to  the 
sea,  and  within  the  flux  and  reflux  of 
the  tide,  and  was  a  public  navigable 
river  and  the  Queen's  highway  for  all 
her  subjects,  with  their  ships  and  ves- 
sels, "  to  navigate,  sail,  pass  and  repass 
in,  upon^  through.,  over  and  along  the 
same  and  all  parts  thereof  every  year 
and  nt  all  times  of  the  year,  and  at  all 
times  and  states  of  the  tide,**  at  their 
free  will  &c.  Held,  after  verdict,  a 
FuCicicnt  plea  in  denial  of  having  navi- 


gated at  uDseasoDable  and  improper 
times;  though  it  might  have  been  bad 
on  special  demurrer ;  as  argumeotative. 
The  liberty  of  passage  on  a  public  navi- 
gable river  is  not  suspended  when  the 
tide  is  too  low  for  vessels  to  float.  The 
public  right  in  this  respect  includes  all 
such  rights  as,  with  relation  to  the  dr* 
cumstances  of  each  river,  are  necessary 
for  the  convenient  passage  of  vessels 
along  the  channel.  It  is  therefore  no 
excess,  if  a  vessel  which  cannot  reach 
her  place  of  destination  in  a  single  tide 
remains  aground  till  the  tide  serves; 
although,  by  custom  or  agreement  a 
fine  may  be  payable  to  the  lord  of  the 
soil  for  such  grounding. 

If  property  (as  oysters)  be  placed  in 
the  ctiannel  of  a  public  navigable  river 
so  as  to  create  a  public  nuisance,  a  per- 
son navigating  is  not  justified  in  damag- 
ing such  property  by  running  his  vessel 
against  it,  if  he  has  room  to  pass  with- 
out so  doing;  for  an  individual  cannot 
abate  a  noisance  if  he  is  no  otherwise 
injured  by  it  than  as  one  of  the  public. 
And,  therefore,  the  fact  that  such  pro- 
perty was  a  nuisaAce  is  no  excuse  for 
running  upon  it  negligently. 

A  corporation,  which  had  an  imme- 
morial right  to  the  oyster  fishery*  in  a 
navigable  river  to  be  managed  by  cer- 
tain functionaries  and  courts  of  the 
corporation,  became,  in  1740,  by  the 
ouster  of  several  of  its  members,  unable 
to  continue  itself,  or  to  carry  on  the 
management  of  the  fishery.  In  1763, 
the  corporation  was  re-incorporated  by 
charter,  under  the  old  name,  and  the 
charter  ratified,  confirmed  and  restored 
to  it  all  fisheries,  &c. 

Held  that,  there  having  been  no 
actual  dissolution,  the  fishery  had  never 
come  to  the  Crown,  and  would  there- 
fore be  in  the  corporation  as  it  existed 
under  the  new  charter. 

Whether,  if  the  fishery  had  come  to 
the  Crown,  it  could  (after  Masrna 
Charta)  have  been  re^ranted  by  char- 
ter, quare. 

The  corporation,  by  a  written  docu- 
ment, purporting  to  be  an  order  of  a 
court  of  the  corporation  held  for  the 
conservancy  of  the  fishery,  granted  a 
license  to  certain  dredgernien  to  dredge 
and  take  the  oysters  during  the  ouster 
season.  Held,  that  this  did  nut  operate 
as  a  demise  of  the  fishery,  putting  the 


RULE  OF  COURT. 


SESSIONS. 
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corporation  out  of  possession.     Col- 
Chester,  Mayor  ^c,  v.  Brooke,  339. 

2.  Nuisance  by  placing  oysters  in  chan- 
nel, 339.    Anti,  1. 

3.  Negligence  in  running  against  pro- 
perty where  it  is  a  public  nuisance^ 
339.    Ante,  I. 

II.  Navigable :  fishery  in. 

1.  Title  of  a  corporation  to^  339.  Anti, 
1. 1. 

2.  What  licence  to  use  does  not  ope- 
rate as  a  demise,  339.    Ante,  1. 1. 

III.  Navigable:  pleading. 

1.  Allegation  of  notice,  339.  Ante, 
I.  1. 

2.  Denial  of  unseasonable  navigation, 
339.    Ante,  1. 1. 


RULE  OF  COURT. 

I.  What  it  proves. 

As  evidence  of  reference  to  arbitration, 
79.     Arbitration,  1. 1. 

II.  See  Rcguke  Generales, 


SALE. 


Vendors. 


SATISFACTION. 

Rejoinder  setting  up,  is  a  departure  from 
plea  of  Statute  of  Limitations,  864. 
Bills,!. 


SCIRE  FACIAS. 

Proceedings  when  stayed. 

Because  writ  sued    out  against  good 
faith,  112.     Error^l. 


SEAL. 

Ink    impressions,  when  sufficient,  232. 
Poor,  XVn. 


SEARCH. 
For  lost  document,  642.    Poor,  XV.  4. 

VOL.  VII.  N.S. 


SEIZURE. 
What  is,  491.     Bankrupt,  IV.  3. 

SENTENCE. 

I.  Proper  proof  of:  postea,  how  brought 
before  court  of  error,  782.  Conspiracy, 
1.  1 . 

II.  What  punishment. 

1.  Imprisonment,  782.  Conspiracy ,1.1. 

2.  Transportation  for  too  short  a  term, 
582.     Judgment,  VIIL  3. 

IIL  Of  foreign  court. 

When  it  sufficiently  appears  by  return 
to  Habeas  Corpus^  984.    Jersey,  I. 

SERVICE. 

I.  By  way  of  rent. 
Reservation  of,  976.    Poor^  II. 

II.  Of  process  and  notices. 

1.  At  dwelling-house,  when  sufficient, 
154.     Appeal,  III.  2. 

2.  At  residence,  how  to  be  describedi 
284.     Distringas,  I. 

3.  Personal,  what  must  be  shewn  in 
affidavit.     Crofts  v.  Brown,  286. 

SESSIONS. 
Firstly  :  Quarter  Sessions. 

I.  Constitution  of  court. 

1.  Consequence  of  change  in  course  of 
proceedings,  459.     Poor,  VIIL  I. 

2.  Omission  to  object,  459.  Poor, 
VIIL  1. 

3.  Prima  facie  evidence  of  certain  jus- 
tices being  those  by  and  before 
whom  an  order  is  made,  136.  Poor, 
XXXVII.  1. 

II.  Adjournment. 

1.  Before  different  justices,  459.  Poor, 
VIIL  1. 

2.  Whether  adjourned  sessions  can  fix 
amount  of  costs  ordered  at  original 
sessions,  459.    Poor,  VIIL  1. 

IIL  Jurisdiction. 

1.  When  it  vests  in  an  appeal,  136. 
Peer,  XXX VIL  I. 
4  c 
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SET  OFF. 


SLAND£R. 


2.  Presumption  as  to  proceedings  at 
Quarter  Sessions,  136.  Poor^ 
XXXVII.  1. 

IV.  Next  practicable. 

What  are,  136.     Poor,  XXXVII.  1. 

V.  Entry  and  respite. 

When  necessary,  156.  Poor,  XXXVII. 
1. 

VI.  Proceedings  at. 

Burthen  of  proof  as  to,  156.  Poor, 
XXXVII.  1. 

VII.  Order  of. 

1.  How  far  it  may  be  controverted  on 
certiorari,  156.    Poor,  XXXVII.  1. 

S.  When  a  grievance,  156.  Poor, 
XXX  VH.  1. 

• 

S.  When  not  enforced  by  commitment 
out  of  sessions,  169.    Peace. 

VIII.  Costs. 

1.  Taxation  at  sessions,  459.  Poor, 
VIII.  1. 

2.  Consequence  of  change  in  constitu- 
tion of  Court,  459.     Poor,  VIll.  1. 

5.  Irregularity  in  taxation,  459.    Poor, 

vm.  1. 

4.  Indictment  for  nonpayment,  459. 
Poor,  VIII.  1. 

Secondly  :  other  sessions. 

IX.  Special :  for  the  highways.  Shewing 
jurisdiction  on  face  of  order,  890. 
Highway y  III.  1. 

X.  Petty. 

1.  Production  of  documents,  how 
compelled,  120, 126.     Poor,  XV. 

2.  See  Justice  of  the  Peace. 

SET  OFF. 

Distinction  between  set  off  and  part  pay- 
ment, 479.     Limitation,  III. 

SHAREfS. 
Sale  of,  27.     Vendors,  III.  1. 

SHAREHOLDER. 

Enforcement  of  rate  against  one  of 
several,  255.     Poor,  V.  1. 


SHERIFF. 

I.  Concurrent  writs. 

1.  Duty  as  to  concurrent  writs  of  £.&., 
491.     Bankmpt,  IV.  5. 

2.  Where  first  fi.  fa.  is  under  a  war- 
rant of  attorney  avoided  by  bank-' 
ruptcy,  491.    Bankrupt,  IV.  5. 

5.  Efllectofhis  possession  under  several 
writs,  491.     Bankrupt y  IV.  5. 

II.  Commitment  to  custody  of  by  Court 
of  equity,  187.     Habeas  Corpus,  IV.  1. 

SHIPPING. 
Navigatiott.    Ewer,    PUoi, 

SIGNATURE. 

I.  By  depu^,  form  of,  1 65.     Coroner,  I. 

II.  Sufficiency  of,  where  the  Christian 
name  is  indicated  only  by  an  initial 
or  other  abbreviation,  555,  Poor, 
XXXIV.  2. 

SLANDER. 
I.  Against  member  of  a  firm. 

1.  Special  and  general  damage:  abate- 
ment. 

Declaration  stated  that  plaintiff  was 
a  banker  in  partnership  with  A.  and 
B.y  and  that  defendant  falsely  and  ma- 
liciously spoke  words  of  plaintiff)  and 
of  him  in  his  said  trade,  imputing  to 
him  insolvency:  by  means  whereof 
plaintiff  was  injured  in  his  good  name, 
and  divers  persons  believed  him  to  be 
indi^nt,  and  refused  to  deal  with  him 
in  his  said  trade ;  and  one  C,  withdrew 
his  account  from  the  bank  of  plaintiff 
and  his  said  partners. 

Plea  in  abatement:  that  plaintiff 
carried  on  the  said  business  jointly  aod 
undividedly  with  A.  and  B.  and  not 
otherwise:  and  that  all  the  damage  in 
the  declaration  mentioned,  accrued  to 
A,  and  B.  jointly  with  plaintiff,  and 
not  to  him  alone;  and  that,  at  the 
time  of  the  commencement  of  the  suit, 
A.  and  B.  were  living  &c 

Held  bad,  because  it  was  pleaded  in 
terms  to  dam^e,  and  not  to  the  cause 
of  action,  and  the  special  damage  to 
the  partnership  was  not  so  essentially 
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the  cause  of  action,  that  without  it  the 
action  could  not  have  been  main- 
tained. 

Qiusre,  whether  the  declaration 
would  have  been  bad  on  special  de- 
murrer, for  blending  a  cause  of  action 
vested  in  the  plaintiff  singly  with  a 
cause  common  to  the  partners.  jRo- 
binton  v.  Marchant^  918. 
2.  Special  demurrer  for  blending  causes 

of  action,  918.     Ante^  1. 

II.  Privileged  communication. 
Answer  to  demand  of  explanation. 

Plaintiff  enquired  of  defendant  if  he 
had  accused  her  of  using  false  weights 
in  her  trade.  Defendant,  in  presence 
of  a  third  person,  answered:  •*  To  be 
sure  I  dicl.  You  have  done  it  for 
years." 

Held,  that  the  latter  words  were' ac- 
tionable, and  not  privileged  by  reason 
of  the  plaintiff's  enquiry;  the  evidence 
shewing  that  such  enquiry  was  caused 
by  a  former  statement  of  the  defendant 
himself.     Griffiths  \.  Lewis^  61, 

III.  See  also  LibeL 


SPECIAL  DAMAGE. 

Blending  it  with  a  claim  of  general  dam- 
age to  a  different  partv,  918.  Zander, 
I.  1. 


SPECIAL  TRAVERSE. 
Inducement,  756.     Judgment^  V. 

SPECIAL  VERDICT. 

Defective  statements  in,  84.     Prebend^  I. 
103.     Agent,  I.  1. 

STALL. 
Prcbcndal.     Prebend. 

STAMP. 

I.  Generally. 

Not    imposed    by    implication,   486. 
Post,  V. 


II.  Agreement:  generally. 

Separate  agreements  on  same  paper. 

A,,  by  written  contract  agreed  to 
take  a  public  house  of  8,  at  a  certain 
rent,  and  to  buy  of  S,  all  the  beer 
which  should  be  sold  and  consumed 
on  the  premises,  under  a  penalty  of 
50/.  for  every  barrel  bougnt  of  any 
other  person;  and  to  quit  on  six 
months'  notice,  under  a  penalty  of  50/. 
per  month  for  holding  over.  At  the 
end  of  this  instrument  was  written : 
•*  And  it  is  further  agreed  by  O,**  (who 
was  not  previously  made  party  to  the 
contract),  **  that  he  will  hold  himself 
responsible  for  any  amount  of  money 
which  may  become  due  from  A.  to  S. ; 
that  is  to  say  to  the  amount  of  36/." 
The  nances  of  S.,  O.,  and  A.  were  sub- 
scribed. 

Held,  in  an  action  by  S.  against  O. 
on  the  guarantee,  that  a  lease  stamp 
was  not  sufficient,  but  that  an  agree- 
ment stamp  was  necessary  in  respect  of 
O.'s  guarantee  for  the  payment  of  pe- 
nalties.    Wharton  v.  Walton,  474. 

III.  Agreement  for  lease. 

Requires  no  stamp  wKere  under  value 
of  20/.,  486.     Post,  V. 

IV.  On  sale  of  goods. 

None  required  on  memorandum  of 
bygone  sale,  486.    Post,  V. 

V.  Lease. 

What  not  such  a  demise  as  to  require 
a  lease  stamp :  incorporeal  here- 
ditament. 

Agreement,  dated  April  14th  1804, 
not  under  seal,  between  M,  and  N,, 
that  N.  shall  rent  of  3f.  the  ferry  called 
D,  for  6/.  6s,  per  annum,  to  be  paid 
half-yearly,  for  which  N,  is  to  have  the 
sole  use  of  the  ferry  and  whatever  profit 
may  accrue  from  it  for  the  time  he  holds 
the  same.  "  Be  it  also  known  that 
N,  has  this  day  bought  of  JIf.  the  great 
ferry-boat  for  the  sum  of  20/.,  of  which 
5l,  shall  be  paid"  &c. ;  instalments  of 
51,  to  be  paid  yearly,  on  April  6th,  the 
first  in  1805.    Held, 

1.  That  the  instrument,  purporting 
to  convey  an  incorporeal  hereditament, 
was  not  a  lease,  because  not  under  seal, 
and  therefore  did  not  require  a  lease 
stamp. 

2,  That,  as  an  agreement  for  a  lease, 
it  was  not  subjected  to  duty  by  the 

4  c  3 


1088 


STATUTE. 


clause  of  Stat.  55  G.5.  c.  184.,  Sched., 
Part  I.  tit.  Agreement^  exempting  agree- 
ments for  leases  under  the  yearly  rent 
of  5/.;  for  that  a  duty  could  not  be 
imposed  by  implication  from  this  ex- 
empting clause. 

3.  That,  if  the  rent  only  were  con- 
sidered, the  subject  matter  of  the  agree- 
ment was  not  of  the  value  of  20iL,  and 
therefore  no  stamp  was  necessary. 

4.  That  the  price  of  the  boat  could 
not  be  taken  mto  consideration,  the 
agreement  as  to  that  not  being  ancil- 
lary to  the  contract  for  letting,  but 
being  a  distinct  and  separate  memo- 
randum of  a  bygone  purchase  of  goods, 
and,  in  itself,  subject  to  no  stamp  duty. 
May  field  v.  Robimon^  486. 


STATUTE. 
Firstly  :  general  points  on  statutes. 

I.  Title: 

Identification  by,  in  repealing  statute, 
317.    Pm/,XXVI1I. 

II.  Effect  on   previous  statutes  not  re- 

pealed.       , 
In  respect  of  form  of  conviction,  317. 
rott,  XXVIII. 

III.  Acts  done  under. 

1.  Proceedings  subject  to  the  provisions 
of  a  statute  held  to  be  proceedings 
under  the  statute,  46.  Mandamus, 
IV.  1. 

2.  What  is  a  thing  done  under  a  rail- 
way act,  and  when,  824.  Limita- 
tioriy  IV.  1. 

IV.  Interpretation  clauses,  976.  Poor,  II. 

V.  Statutory  conditions. 

Within  the  description  of  the  body  of 
the  purview,  543.     Poory  XLIV.  2. 

VI.  Variance. 

In  recital  of  repealed  act,  317.  Post, 
XXVIII. 

VII.  Statutory  forms. 

Sufficiency  ofy  880.  Highway,  III.  2. 
317.  P<M/,  XXVIII. 

VIII.  Repeal. 

Identification  of  misdcscribed  statute, 
317.     Pm/,  XXVIII. 

IX.  Conclusion. 

1.  Pursuant  to  "statute,"  or  "statutes," 
700.     Error,  VIII. 


2.  Reference    to    when    unnecessary, 
700.    Error,  VIII. 

Secondly  :  Decisions  on  general  statutes. 

X.  9  if.  3.  c.  16.    (Magna  Charta). 

Grant  of  oyster  fbhcrry  in   navigable 
river,  339.    Riter^  II.  1. 

XI.  31  £</.3.  c.  11.    (Administrators). 
Intention,  766.      Ejreculors,  L  1. 

XII.  22  H.  8.  c.  5.  (Bridges),  941.  Bridge, 

X. 

XIII.  28  H.S.c.W.     (First  fruits). 

Sect  S.  When  they  belong  to  person 
next  presented,  84.     Prebend,  I. 

XIV.  13  EHz.  c.  5.  (Fraudulent  convey- 
ance). 

Sect.  2.  Bon&  fide  sale  to  defeat  ex- 
ecution, 892.     Fraud,  I. 

XV.  21  /.  1.  c.  16.  (Limitations).  lAmit- 
ation, 

XVI.  13  &  14  C.  2.  c.  12.     (Poor). 

Sect.  1.  Coming  to  settle,  5Z3.  Poor, 
XI.  2. 

XVII.  31  C  2.  c.  2.  (Habeas  Corpus). 
Sect.  3.  Writ  not  marked,  984.  Jersey, 

I. 

XVIII.  9&  10  W.5.  r.  15.  (Arbitration). 

Sect.  1.  Rule  of  court:  effect  in  cyi- 
dence,  79.     Abitration,  I.  1. 

XIX.  A  Ann.  c.  16.  (Amendment  of  the 
law). 

1.  Sect.  19.  Defendants  beyond  the 
Eeas,  811.     Limitation,!.  1*. 

2.  Sect.  25.  Variance, -289.  Errcr, 
II.  1. 

XX.  7  Ann,  c.  20.   (Middlesex  registry). 

Sect.  5.  Memorial  partly  lithographed, 
156.     Registry. 

XXI.  11  Gr.  1.  c.  4.  (Corporate  officers). 
Sects.  1,  2.  Election  post  diem,  46. 
Mandamus,  IV.  1. 

XXII.  12  G.  1.  f.  36.  (Putney  Bridge^ 
255.     Poor,  V.  1. 

XXII  I.  1  G.  2.  st,  2.  c.  18.  (PiUney 
Bridge),  255.     Poor,\\  1. 

XXIV.  4  G,  2.  c.  28.  (Landlord  and  Te- 
nant). 

Sect.  2.  Nonsuit  for  non- confession  of 
lease  entry  and  ouster,  287.  Eject- 
numt,  III.  1. 
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XXV.  13G.2.  C.28.   (Certiorari.) 

Sect.  5.  Notice  of  application  for  cer- 
tiorari, 156.    Poor,  XXXVII.  1. 

XXVI.  nG.2,c.3.    (Poor  rates). 
Sect,!.  Publication,  255.     Poor,\.  1. 

XX VII.  14  (?.  3.  c.  56.  (HuU  Docks). 
Rateability,  2.    Poor,  IV.  1. 

XXVIII.  17  G.  3.  c.  50.    (Embezzled 
materials). 

Sects.  10.  14.  Possession  of  materials 
not  accounted  for :  what  the  of- 
fence: form  of  conviction:  distri- 
bution of  penalties. 

Under  sects.  10  and  14  of  stat.  17  G. 
3.  c.  56.  (for  preventing  frauds  &c.  by 
persons  employed  in  the  woollen  and 
other  manufactures),  a  party  may  be 
convicted  of  having  in  nis  possession 
materials  used  in  such  manufactures 
and  suspected  to  be  purloined  or  em- 
bezzled, and  of  not  accounting  for  the 
possession,  although  such  goods  have 
not  been  found  concealed  in  his  dwell- 
ing-house, out-house,  &c.,  or  in  the 
execution  of  a  search-warrant  granted 
under  sect.  10;  the  offence  consisting 
in  the  possession  itself,  not  accounted 
for  as  the  statute  requires. 

Scat.  58  G.3.c.5\.  describes  by  their 
titles  and  dates  several  acts  relating  to 
persons  employed  in  the  woollen  and 
other  manufactures,  which  acts  it  in 
part  repeals.  Among  these,  is  an  act 
stated  to  have  been  passed  in  13th  Geo. 
3.,  but  agreeing  in  title  witli  stat.  17  G^. 
3.  c.  56.,  and  with  no  act  passed  in  13 
G.  3.  Held,  that  this  act  might  be 
identified  by  the  title  with  the  act  re- 
cited, and  that  the  legislature  must  be 
deemed  to  have  mistaken  the  date. 

And,  therefore,  that  the  distribution 
of  penalties  under  stat.  1 7  G^.  3.  c.  56. 
X.  14.  is  now  regulated  by  stat.  56  G.  5. 
c.  51.  /.  3. 

Stat.  17  6r.3.  €.56.  s.  10.  empowers 
two  justices,  on  complaint,  to  cause 
the  party  charged  to  be  brought  be- 
fore *•  two  justices,"  who  are  not  re- 
quired to  be  the  same  two;  and  enacts 
that,  if  such  party  shall  not  give  a 
satisfactory  account  to  such  justices,  he 
shall  be  convicted  &c. 

Held,  that  the  conviction  in  such 
case  must  state,  as  required  by  the  sub- 
sequent act,  5  G.4,c.  23.  s.  2.,  that  the 
complaint  was  made  to  different  justices 


from  those  who  determined  it.  Al- 
though stat.  17  G.  3.  c.  56.  gives  a 
general  form  of  conviction,  not  re- 
quiring any  particular  statement  as  to 
the  justices  who  first  heard  or  who 
determined  the  complaint.  And  a  con-^ 
viction  under  this  act  was  quashed  for 
omitting  such  statement.  Begina  v. 
Wilcock,  317. 

XXIX.  24  G.  3.  c.  56.  (Transportation). 
Sect.  1 .    Place  of,  700.     Error,  VHI . 

XXX.  54  G.  3.  c.  64.    (Highways). 

Sect.  1.    Conclusiveness  of  order  of 
apportionment,  880.  Highway^  ill.  2. 

XXXI.  55  G.  5.  c.  67.    (Bigamy). 
Sect.  1.   Indictment,  700.  Error,  Vlll. 

XXXIL  55  G.  5.  c.  101.    (Poor). 

Sect.  1.    Inhabitant  actually  charge- 
able, 533.     Poor,  XI.  2. 

XXXIII.  55  G.  3.  c.  192.    (Copyholds). 

Sects.  1,  3.  Omission  of  surrender  to 
use  of  will,  897..    Copyhold,!. 

XXXIV.  56  G.  5.  c.  100.  (Habeas  Cor- 
pus), 984.    Jersey^  L 

XXXV.  58  G.  3.  c.  51.    (Master  and 
Servant). 

Sects.  1,  3.    What  acts  repealed,  317. 
Ante,  XXVIII. 

XXXVL  59  G.  5.  c.  1 «.    (Poor). 

Sect.  17.    Vesting  of  property,  976. 
Poor,  U. 

XXXVII.  3  G.  4.  c.  23.    (Convictions). 
Sect.  2.     On  information   laid  l>eforc 

different  justices,317. -4n/^\XXVni. 

XXXVIII.  3  G.  4.  c.  39.    (Warrants  of 
attorney). 

Sect.  2.    Not  filed,  when  not  avoided 
by  bankruptcy,  178.  Bankrupt,  W,  2. 

XXXIX.  6  G.  4.  c.  16.      (Bankrupt). 
Bankrtipt. 

XL.  6  G.  4.  c.  57.    (Poor). 

Sect.  2.    Separate  and  distinct  tene- 
ment, 225.    Poor,  XXXVIII.  1. 

XLI.  6  G.  4.  c.  96.    (Error). 

Sect.  1.    Permission  to  proceed  with- 
out giving  bail,  112.     Error,  I. 

XLII.  6  G.  4.  c.  125.    (Pilots). 

Sects.  19,  58,  62.    Who  may  pilot  his 
own  ship,  603.    Pilot. 
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XLIII.    7  &  B  G,  4.   c.  29.     (Criminal 
law). 

Sect.  25.    Horse  stealing,  250.   Indict- 
mentf  III.  3. 

XLIV.  11  G^.  4.  and  1  W.  4.  c.36.  (Com- 
mitments by  Courts  of  Equity). 

Sect.  15.      Custody    of  sheriff^    187- 
Habeas  Corpus,  IV.  I. 

XLV.  11  C?.  4.  and  1  W,  4.  c.  70.    (Ad- 
ministration of  Justice). 

1.  Sect.  4.    ^ngle  Judge,  984.    Jer^ 
ley,  I, 

2.  Sect.  8.    Feigned  Issue,  289.  Error, 
II.  1. 

5.  Sect.  9.  Sentence,  782.  Cotupiracy, 

I.  1. 

XLVI.  I  &2  1V.4.C.  58.  (Interjileader). 
Interpleader. 

XLVII.  3&4  Fr.4.  c.  27.  (Limitations). 
Sect.  8.     Rent,  976.     Poor,  II. 

XLVIII.  2  &  3  TT.  4.  c.  62.     (Criminal 
law). 

Sect.  1.    Punishment  for  horse  steal- 
ing, 250.     Indictment,  III.  2. 

XLIX.  2  &  3  ff.  4.  c.  64.  (Boundaries), 
941.     Bridge,l. 

L.  4  &  5  W,  4.  c.  36.    (Central  Criminal 
Court). 

Sect.  13.     Jurisdiction,   274.      Courts 

II.  1. 

LI.  4  &  5  W.  4.  c.  76.    (Poor). 

1.  Sect.  27.      Maintenance  elsewhere 
than  in  workhouse,  690.    Poor,  X.  1. 

2.  Sect  G5»    Settlement  by  hiring  and 
service,  241.     Poor,  XVIII.  1. 

3.  Sect.  71.      Birth   settlement,  232. 
Poor,  XVII. 

4.  Sect.  72.       Bastard,   5^3.       Poor, 
XLIV.  2. 

5.  Sects.  79,  81.     Examinations  and 
grounds  of  appeal.     Poor, 

LII.  5&G  W,  4.  c. 30.      (Revenues  of 
vacant  prebends). 

Sects.  1 ,  2.    Custody  till  order  by  com- 
petent authority,  84.     Prebend,  I. 

LI  1 1.  5  8c  6  W.  4.  c.  50.     (Highways). 

Sects.  72,  105.    Service   of  notice  of 
appeal,  154.     Appeal,  III.  2. 


LIV.  5&6W.  4.  c.  76.  (Municipal  Cor- 
porations). 

1.  Sect.  7.  Boundaries,  941.  Bridge,  I. 

2.  Sects.  32,  37,  43,     Election  of  as- 
sessors, 46.     Mandamus,  IV.  1. 

LV.  6  &  7  W,  4.  c,  67.      (Dignities    in 
cathedral  churches). 

Sect.  1.    Suspension  of  appointments, 
84.     Prebaid,  I. 

LVI.  7  W,  4.  and  1  Ftc/.  c.  78.     (Muni- 
cipal  corporations). 

1 .  Sect.  5.  Elections  declared  valid  by, 
46.     Mandamus,  IV.  1. 

2.  Sect.  26.     Omission   to   elect   cor- 

f orate    officers,    46.       Mandamus, 
V.  1. 

LVII.  7  W.  4.  and  1  Vict.  c.  90.     (Crimi- 
nal law). 

1.  Sect.  1.  Term  of  transportarion, 
582.     Judgment,  VIII.  .3. 

2.  Punishment  for  horse  stealing,  250. 
Indictmentf  III.  3. 

LVIII.  1  &  2  Vict,  c,  74.     (Withholdiug 
possession). 

1.  Sect.  1.  EjecUon  under  justice's 
order,  558.     Replication^  I.  2. 

2.  Sect.  5.  Protection  of  persons  as- 
sisting constable,  558.  Replication, 
I.  2. 

LIX.  1  &  2  Vict.  c.  85.     (Jurisdiction  of 
judges). 

Sect.  1.  Habeas  corpus,  984.  Jersey  ^l. 

LX.  1  &  2   net.  c.  108.    (Dignities  in 
cathedral  churches). 

Sect.  5.  Late  chaplains  of  House  of 
Commons,  84.     Prebend,  I, 

LXI.  1  &  2  Vict.  c.  110.     (Debtor  and 
creditor). 

1.  Sect.  9.  Execution  of  warrant  of 
attorney,  838.     Surety,  I. 

2.  Sects.  14,  15.  Charging  pensions, 
674.     Pension. 

LXII.  2  &  3  Vict.  c.  71.     (Metropolitan 
police). 

Sect.  14.  Justices  of  peace  how  to  be 
described,  255.     Poor^  V.  1 . 

LXIII.  2&3  Vict.  c.  85.     (Bastard). 

Sects.  I.  3.  Orders  of  filiation,  545 
Poor,  XLIV.  2. 
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LXIV.  5  &  4  Vict.  c.  113.  (Ecclesiastical 
revenues). 
Sect.  60.    Account  by    treasurer   of 

Queen  Anne*A  Bounty,  84.     Pre- 

bend,  I. 

LXV.  4  &  5  ncL  c.  59.    (Turnpike). 

Sect.  3.  Notice  of  appeal,  193.  Ap* 
peal,  III.  3. 

LXVI.  6  &  7  Vict.  c.  73.   (Attornies). 

Sect.  37.  Signed  bill,  402.  Replica- 
tion,  I.  1. 

LXVII.  6  &  7  Vict.  c.  83.  (Coroner). 

Sect.  I.  Reasonable  cause  for  acting 
by  deputy,  1 65,    Coroner,  I. 

Thirdly  :  Decisions  on  statutes  Local 
and  Personal,  Public. 

LX Vin.  7W.4.&1  Vict.  e.  xci.  {Great 
Western  Railway  extension). 

Sect.  21.  Obstruction  of  Kennet  and 
Avon  navigation^  824.  Limiiation, 
IV.  1. 

LXIX.  3  &  4  Vict.  c.  Iv.  Dartford  navi- 
gation, 960.     Negligence,  I. 

LXX.  East  India  Company's  stock,  199. 
East  India  Company,  I. 

LXXI.    Great    Western  Railway,    824. 
Limitation,  IV.  1. 

LXXII.  Htdl   Dock   Company:    rate- 
ability,  2.    Poor,  IV.  1. 

LXXIII.  Kennet  tiud  Avon  navigation, 
824.    Limitation,  IV.  1. 

LXXIV.  Middlesex  Registry,  156.    Re- 
gistry. 

LXXV.  Putney  Bridge,  255.  Poor,  V.  1. 

LXXVI.  Thames  and  Medtoay  pilots, 
603.    Pilot. 

• 

LXXVII.  Navigation  acts. 

1.  Dartford  Creek,  960.  Negligence,!. 

2.  Kennet  and  Avon,  824.  Limitation, 
IV.  1. 

3.  Hull  Docks,  2.    Poor^  IV.  1. 

LXXVIII.  Railway  acts. 

Great  Western,  824.  lAndtation,  IV.  1. 

STAY  OF  PROCEEDINGS. 

Because  instituted   against   good  faith, 
112.    Error,!. 


STEWARD. 

Unauthorized  agreement  by,  evidence  in 
explanation  of  acts  done  on  the  estate, 
750.     Highway,  IV.  2. 


STOCK. 

I.  Of  public  company. 

Duties  of  company  as  to  transfer,  199. 
East  India  Company,  I. 

II.  Obligation  of  transferor  to  name 
transferee,  199.  East  India  Com* 
pony,!. 

SUBMISSION. 
Arbitration. 


SUBSCRIBER. 
Company. 

SUMMONS. 

I.  Of  party  to  be  charged. 

When  necessary,  690.    Poor^  X.  1. 

II.  Not  equivalent  to  notice  to  produce, 
120.    Poor,  XV.  1. 

III.  Writ  of.     WrU  of  summons. 

SURETY. 

I.  On  warrant  of  attorney. 

When  he  cannot  move  to  set  it  aside. 

Judgment  was  entered  up  on  a  war- 
rant of  attorney,  executed  by  principal 
and  sureties.  One  surety,  being  ar- 
rested, paid  the  debt,  and  recovered  a 
proportional  part  from  his  co-surety, 
who  afterwards  discovered  that  the 
warrant  had  been  attested  by  a  person 
not  qualified  to  act  as  an  attorney,  con- 
trary to  Stat.  1  &  2  Vict,  c.  110.  /.  9. 
Held,  that  the  co-surety,  not  being  the 
party  who  had  paid  the  debt,  could 
not  move  the  Court  that  the  warrant 
should  be  set  aside  for  the  defective 
attestation  and  the  amount  of  his 
contribution  repaid  him  b^  the  plain- 
tiff; and  a  rule  nisi,  obtained  by  the 
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TOLLS. 


co-surety  for  this  purpose,  was  dis- 
charged, without  costs. 

Semble  (per  Patteson  J.)  that,  under 
Stat.  1  &  2  Vtct.  c,  1 10.  t.  9.,  a  party 
who  has  introduced  an  unqualified 
person  as  qualified,  to  attest  tne  exe- 
cution of  a  warrant  of  attorney,  cannot 
afterwards  move  to  set  it  aside  b(>- 
cause  attested  by  such  person.  Price 
y.  Carter^  838. 

IL  Warrant  to  detain  defendant  till,  he 
find  suredes  to  answer  indictment, 
S81.     Warrant,  L 


SURETY  OF  THE  PEACE. 
P&ge  169.    Peace, 

SURRENDER. 
L  To  use  of  will,  897.     Copyhold^  I, 

n.  By  conduct,  638.     Landlord  and  7V- 
nanif  H.  2. 

SUSPICION. 

On  which  a  summons  is  to  issue. 

Is  that  of  the  applicant,  928.     At* 
tomey,  IV. 

TAXING  OFFICER. 
Directions  to,  1 89.    Costs,  I. 

TAXATION. 
Of  costs.     Costs. 

TENANT. 
Landlord  and  Tenant. 

TENEMENT. 
Separate    and     distinct,     225.       Poor, 

xxxvin.  1. 

TENURE. 

By  services  to  the  parish  church,  976. 
Poor,  U. 


TERM. 
Lease.     Landlord  and  Tenant, 

TERMS. 

Agreed  on  in  course  of  a  cause,  how  en- 
forced, 112.     Error y  L 


THAMES. 


Pilots.    Pilot. 


TIME. 

I.  Lapse  of. 

1.  Reversal  of  outlawry  after  a  lapse 
of  1 1 6  years,  216.     Outlawry. 

2.  When  it  begins  to  run :  for  giving 
notice  of  appeal,  195.  Appeal,  III. 
S. 

3.  At  which  a  thing  is  considered  Xo 
be  done  in  pursuance  of  a  railway 
act,  824.     Ltifit/a^icm,  IV.  1. 

4.  Lapse  of  sufficient  time  to  give 
right  of  action,  811.  Limitation, 
I.  1. 

II.  Pleading. 

1.  Required  lapse  of,  when  substan- 
tially shewn  in  declaration,  811. 
Limitation,  I.  1. 

2.  When  collected  from  subsequent 
pleading.  Limitation,  1.  1. 

III.  Allegation    of:    in    examination: 
"  about,"  232.    Poor,  XVII. 

IV.  Within  which  to  set  aside  an  irre- 
gularity, 678.     Bankrupt,  IV.  2. 


TITLE. 

I.  Identification  of  statute  by,  517.    Sta- 

tute, XXVIIL 

II.  Of  affidavit  used  before  Judge  in  va- 

cation, 984.     Jersey,  I. 


TOLLS. 

I.  Meritorious  cause  of,  2.    Ptpor,  IV.  1. 
U.  Rateability  of,  2.    Poar^  IV.  I. 


TRANSCRIPT. 


VARIANCE. 
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TRANSCRIPT. 

I.  Of  record :    variance    from  writ    of 

error,  2S 9.    Error,  IL  I, 

II.  See  also,  783.    Conspiracy,  I.  1. 


TRANSFER. 

I.  Of  stock  in  books  of  public  company, 

199.     East  India  Company,  I. 

II.  Of  shares,  27.     Vendors,  III.  1. 


TRANSPORTATION. 

I.  Judgment  of. 

What  statute  referred  to,  700.   Error, 
VIII. 

II.  For  too  short  a  term:  error,  58S. 

Judgment,  VIII.  3. 


TREASON. 
Reversal  of  outlawry,  216.     Ouilauny. 

TRESPASS. 

I.  By  imprisonment  under  void  warrant. 

Attorney  who  took  out  the  warrant, 
when  not  liable,  92R.     Attorney^  IV. 

II.  In  fuding  constable  to  execute  jus- 

tice's order,  558.    Replication,  I.  2. 


TRUSTEE. 

I.  Corporation  of  borough  and  church- 

wardens and  overseers,  when  trus- 
tees of  parish  property,  976.     Poor, 

jii. 

II.  W^hen  rateable,  255.    Poor,  V.  1. 


TURNPIKE. 

Order  on  surveyor  of  highwavs  to  pay 
money  in  aid  of  turnpike  ninds. 
Within  what  time  notice  of  appeal 
must  be  given,  195.    Appeal,  111.  5. 

VOL.  VII.    N.  8. 


UNCERTAINTY. 

Where  different  states  of  facts  will  bear 
out  the  allegation,  782.  Conspiracy, 
I.  1. 


UNDERTAKING. 

To  bring  no  action :  when  not  required, 
281.     Warrant,!. 


UNION. 
For  administration  of  poor  laws.    Poor,  I. 

USE  AND  OCCUPATION. 

I.  Action  for. 

1.  Whether  relation  of  landlord  and 
tenant  necessary,  611,  620.  Vendors, 
IV.    Eviction,!. 

2.  Does  not  lie  where  occupation 
merely  as  purchaser  without  stipu- 
lations to  meet  the  event  of  the  con- 
tract being  rescinded,  611.  Vendors, 
IV. 

5.  Eviction  when  no  answer,  620. 
Eviction,  I. 

II.  Pleading. 

Eviction  how  to  be  pleaded  as  an  an- 
swer, 620.    Eviction,  L 

VACANCY. 
Of  prebend,  84.    Prebend,  I. 

VACATION. 
Judge  in,  984.    Jersey,  I. 

VARIANCE. 

L  In  recital  in  repealing  statute,  317. 
Statvte,  XXVIII. 

II.  Between  writ  of  error  and  transcript, 

289.    Error,  II.  1. 

III.  Between  allegation  and  proof. 

Allegation,  intention  to  defraud  de- 
finite individuals:    proof,  intention 
to  defraud  parties  to  be  selected  af- 
terwards, 782.    Conspiracy,  I.  I. 
4  D 


low  VENDORS  AND  PURCHASERS. 


VESTRY. 


VENDORS  AND  PURCHASERS. 

I.  Validity  of  sale. 

Sale  with  intention  to  defeat  execu- 
tion, 892.    Fraud,  1. 

II.  Sale  of  goods  for  ready  money. 

Necessity  of  pleading  payment,  759. 
Payment,  IV.  1. 

III.  Duties  of  vendor. 

1.  To  pive  possession  or  the  means  of 
obtaining  it. 

Plaintiff  agreed  to  purchase  of  de- 
fendant shares  in  a  mining  company 
established  under  a  deed  of  settlement, 
and  sent  a  form  of  transfer  to  defend- 
ant for  his  execution.  The  deed  re- 
quired that,  on  transfer  of  shares,  the 
intended  proprietor  should  be  approved 
of  by  the  directors.  Defendant  exe- 
cuted and  returned  the  transfer,  and 
sent  also  a  certificate  (according  to  the 
provisions  of  the  deed)  verifying  de- 
fendant's title  to  the  shares.  Plaintiff, 
on  receiving  the  transfer,  paid  for  the 
shares ;  but,  before  such  payment,  the 
directors  passed  a  resolution  (unknown 
to  plaintiff  till  after  the  payment,  stating 
that  defendant  had  commenced  an  ac- 
tion against  the  Company,  and  that  no 
transfer  of  shares  standing  in  his  name 
should  be  allowed  while  such  action 
was  pending.  The  directors  never  ob- 
jected to  plaintiff  as  a  proprietor ;  and 
the  defendant  denied  their  power  to 
stay  a  transfer  on  the  ground  above 
stated.  While  the  transfer  was  sus- 
pended, shares  fell  in  the  market,  and 
plaintiff  brought  assumpsit  for  money 
nad  and  received,  to  recover  back  the 
purchase  money.     Held, 

1 .  That  the  action  lay ;  for  that  de- 
fendant, as  vendor,  was  bound  to  ob- 
tain the  assent  of  the  directors,  and  do 
all  that  was  necessary  to  vest  the  shares 
in  plaintiff. 

2.  That  the  fact  of  their  having 
fallen  in  value  was  no  objection  to  the 
plaintiff's  rescinding  the  contract,  since 
he  had  never  had  the  shares  at  all,  and 
therefore  had  received  no  part  of  the 
consideration  for  his  purchase. 

3.  That,  although  defendant  might 
be  entitled  to  a  return  of  the  certificate 
and  instrument  of  transfer,  these  were 
only  collateral  to  the  contract  and  sub- 


ject matter  of  the  sale ;  and  restoration 
<>f  them  was  not  a  condition  precedent 
to  the  plaintiff's  right  of  bringing  this 
action.     IVUkituon  v.  Uoyd,  27. 

2.  To  obtain  assent  of  a  third  party,  27. 
Ant^,  1. 

IV.  Remedies  of  vendor. 

Action  for  use  and  occupation,  when 

not. 

Where  the  vendee  of  an  estate  sold 
by  auction  has  been  sofiered  to  enter 
upon  and  hold  the  premises  while  the 
title  was  under  investigation,  and  the 
contract  has  afterwards  been  deter- 
mined for  want  of  title,  the  vendor 
cannot,  on  these  grounds  only,  recover 
for  use  and  occupation,  although  a  jury 
find  that  the  occupation  has  been  bene- 
ficial.    Wmierbotiom  v.  Ingham,  611. 

V.  Duties  of  vendee* 

On  rescinding  contract :  return  of  im- 
perfect conveyance,  27.  Ante,  III.  1. 

VI.  Remedies  of  vendee. 

1.  Action  for  money  had  and  received, 
27.     Ante,  III.  1. 

2.  When  not  by  mandamus  to  directors 
of  a  company :  see  WWamon  v. 
Uoyd,  27. 

VII.  Rescinding  contract. 

1.  Notwithstanding  changes  in  value, 
27.     Ante,  III.  1. 

2.  Vendee  when  not  liable  for  inter- 
mediate enjoyment,  611.    Ante,  IV. 


VENUE. 

I.  In    Central    Criminal    Court,    274. 
Court,  II.  1. 

II.  Of  order  of  justices,  520,  535.    Poor, 
XI.  2..  XXXVI.  1. 


VERinCATION. 

Object  to  narrow  the  issue,  766.    Exe* 
cutors,  I.  1. 

VESTRY. 

I.  Meeting. 

1 .  Who  are  the  majority,  406.   C^urck 
rate,h 


VOTE. 

2.  Votes  when  thrown  away,  406. 
Church  rate,  I. 

.7.  Assent  by  not  expressing  dissent  in 
a  legal  manner,  406.   Church  rate,  I. 

4.  Presumed  to  have  notice  of  what  is 
palpable  or  notorious,  406.  Church 
rate,  I. 

5.  Proposal  of  amendment,  406. 
Church  rate,  L 

6.  Effect  of  irrelevant  amendment, 
406.     Church  raie^  I. 

7.  What  questions  open  on  motion  for 
church  rate,  406.     Church  rate^  I. 

8.  By-law,  406,  451.     Church  rate,  I. 

9.  Held  under  monition,  406.  Church 
rate,  I. 

II.  Monition. 

To  meet  and  lay  church  rate,  406. 
Church  rate,  I. 

VOTE. 
Throwing  away,  406.     Church  rate,  1. 

WAIVER. 

I.  Of  conditions,  199.     East  India  Com" 
pany,  I. 

II.  Of  full  notice  to  quit,  658.  Landlord 

and  Taiant,  II.  2. 

III.  Of  objections. 

1.  By  proceeding  with  nodce,  459. 
Poor,  VHI.  1. 

2.  By  receiving  costs,  289.  Error, 
II.  1. 

WARRANT. 
I.  To  apprehend  and  detain. 

What  it  must  shew. 

A  warrant  of  a  judge  of  Q.  B.  issued, 
directed  to  the  governor  of  a  gaol, 
constables  &c.,  directing  them  to  ap- 
prehend and  take  a  party  against 
whom  a  bill  for  a  misdemeanour  had 
been  found  at  quarter  sessions  **  and 
him  safely  keep,  to  the  end  that  he 
may  become  bound  and  find  sufficient 
sureties  to  answer  the  indictment, 
and  be  further  dealt  with  according 
to  law." 

Held  a  bad  warrant,  for  not  direct- 
ing that  the  party  should  be  brought 
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before  some  judge  or  justice,  to  be 
bound. 

And  this  Court  discharged  the  party 
without  imposing  the  condition  that 
no  action  should  be  brought.  Begina 
y.  Downey,  281. 

II.  When  issuable  on  suspicion. 

On  the  suspicion  of  the  applicant,  928. 
Attorney,  IV. 

III.  Void. 

1.  Attorney  when  not  liable  for  what 
is  done  under,  928.     Attorney,  IV. 

2.  Unconditional      discharge,      281. 
Ante,  I. 

IV.  Imprisonment  without,  on  sentence 
of  Court,  984.    Jersey,  I. 


WARRANT  OF  ATTORNEY. 

To  suffer  judgment. 

I.  Attestation. 

1.  Who  may  move  to  set  aside  for  de- 
fect of,  838.    Surety,  I. 

2.  Estoppel  from  objecting  that  the 
witness  was  not  qualified,  838. 
Surety,  I.  ♦ 

3.  Who  may  move  to  set  aside  after 
payment. 

Not  a  co-surety  who  has  not  him- 
self paid  the  debt,  though  he  has 
paid  his  contribution  to  a  surety 
that  did  so,  858.    Surety,  L 

II.  Filing,  178.     Bankrupt,  IV.  1. 

III.  Signing  judgment. 

1,  Whether  necessary  to  enter  an  ap- 
pearance, 678.     Bankrupt,  IV.  2. 

2.  Signing  judgment  without  appear- 
ance, at  most  an  irregularity,  678. 
Bankrupt,  IV.  2. 

5.  Waiver  of  irregularity  by  laches, 
678.     Bankrupt,  IV.  2. 

4.  When  not  affected  by  bankruptcy, 
678.     Bankrupt,  IV.  2. 

5.  Omission  to  file  under  3  G>  4.  c.  59. 
When  judgment  signed  within  the 
twenty-one  days,  178.  Bankrupt, 
IV.  1. 

IV.  Fi.  fa.  under. 

Consequence  of  avoidance  by  bank- 
ruptcy, as  to  rights  of  subsequent 
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WASTE. 


WRIT  OF  SUMMONS. 


execution  creditor,  491.     Bankrupt, 
IV.  3. 

WASTE. 

I.  By  stranger,  634.    Case^  II. 

II.  Repair  before  action  brought,  634. 
Case,  IL 

WIFE. 
Baron  and  Feme, 

WILL. 

I.  Ordinary  right  to  devise  copyholds, 
897.     Copyhold,  I. 

II.  Surrender  to  use  of  will:  omission 
supplied  by  statute,  897.   Copyhold,  I. 

WITNESS. 

I.  Attesting. 

1.  To  warrant  of  attorney:  estoppel 
from  alleging  that  he  was  not  certi- 
ficated, 838.    Surety,  I. 

S.  Proof  by,  when  not  dispensed  with, 
79.    Arbitration,  1. 1. 

II.  Lialnlity  to  attachment. 

1.  For  not  attending  before  justices  in 
obedience  to  Crown  office  subpoena, 
126.    Poor,  XV.  2. 

9.  For  not  submitting  documents  to 
examination,  126.    Poor,  XV.  2. 

III.  See  also  Evidence. 


WOOLLEN  MANUFACTURES. 

I.  Materials  suspected  to  be  purloined  or 
embezzled. 


Possession  unaccounted  for,  317.   Sta* 
iuie,  XXVIII. 

II.  Distribution  of  penalties,  31 7.  Statute, 
XXVIII. 


WORKHOUSE. 

Order  to  relieve  pauper  elsewhere,  690. 
Poor,  X-  1. 


WORSTED  ACT. 

Conviction  for  possession,  in  dwelling- 
house,  of  materials  not  accounted  for^ 
317.    Statute,  XXVItL 


WRIT. 

In  what  court  it  may  be  returnable. 

When  issued  by  judge    in  vacation, 
984.    Jersey,  I. 

IL  Quashing. 

1.  Because  issued  on  false  representa- 
tions, 984.    Jersey,  I. 

«.  Writ  of  error,  289.    Error,  II.  1. 

III.  See  Certiorari,  Error,  Haheas  Cor^ 
put.  Mandamus. 

WRIT  OF  REBELLION. 

Efiect  of  irregularities  in,  187.    Habeas 
Corpus^  IV.  1. 


WRIT  OF  SUMMONS. 

Service  how  to  be  stated  in  affidavit,  284. 
Distringas,  I. 


END   OF  THE   SEVENTH   VOLUME. 
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Sfottiswoodk  and  Sbaw, 

New-street-Sqiuure. 
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